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CXXXIV.

The Trial 0/ T i t u s O a t e s D. D. "^at the KingVBench, for

Perjury, May 8. 1685. Pafch^ i Jac. II.

HIS Day being appointed

for the Trial of one of the

Caufes between our Sovereign

Lord the King, and 'Titus

Oates for Perjury ; the fame

began between eight and nine

in the Morning, and proceed-

'^^^^^^^M^^ ed in the manner folJowing.

Firft, Proclamation was made for Silence, then

the Defendant was called, who appeared in Perfon,

being brought up by Rule from the King*s-Bench

Prifon, where he was in cuftody, and was advifed

to look to his Challenge to the Jury that were im-
pannel'd to try the Caufe.

Oates. My Lord, I am to manage my own De-
fence, and have a great many Papers and things

which I have brought in order to it -, I pray I may
have fome Conveniency for the managing my own
Trial.

L. C. J. Ay, ay, let him fit down

JeffelTf/
^^^^^ w^^h^" ^he Bar, and let him have

Conveniency for his Papers.

Clerk of Cr. Cryer, fwear Sir William Dodfon.

Oates. My Lord, I except againft Sir William

Dodfon.

Mr. At. Gen. What is the Caufe of
Sn- Robert

Exception, Mr. Oates ?

L. C.y.Why do you challenge him .?

Oates. My Lord, I humbly conceive in thefe

Cafes of Criminal Matters, the Defendant has liber-

ty of excepting againft any of the Jurors, without

fhewing Caufe, provided there be a full Jury be-

fides.

L. C. J. No, no, that is not fo, you are mifta-

ken in that, Mr. Oates.

Oates, My Lord, I am advifed fo, I do not un-

derftand the Law myfelf.

L. C. J. But we will tell you then, it cannot be

allow'd ; if Mr. Attorney will confent to wave him,

well and good.

Mr. At. Gen. No, my Lord, I know no reafon

for it, I cannot confent to any fuch thing.

L. C. J. Then, if you will not have him fworn,

you muft fliew your Caufe prefently.

Oates. My Lord, I cannot aflign any Caufe.

L. C. J. Then he muft be fworn.

CI. of Cr. Swear him.

Cryer. Sir William Dodfon take the Book : You
Ihall well and truly try this Iflue between our Sove-

reign Lord the King, and Titus Oates, and a true

Verdift give according to the Evidence ; fo help

you God.
CI. of Cr. Swear Sir Edmund Wifeman.

\lVhich was done.

Richard Aley Efq; [Who was fworn,

Benjamin Scutt.

Oates. My Lord, I challenge him.

Vol.
* Burn. Hift. of his own Times, Vol. I. p. 637.

B L. C. J.
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L, C, y. For what Caufe ?

Oates. My Lord, he was one of the Grand Jury

that found the Bill,

L. C. y. Was he fo ? that is an Exception in-

deed V what fay you, Mr. Attorney ?

Mr. At. Gen. My Lord, I believe he was upon

one of the Indiftments, but I think it was not this.

L, C. y. But if he were in either of them, he can-

not be fo impartial.

Mr. At. Gen. My Lord, we will not ftand upon

it, we'll wave him.

CI. of Cr. Thomas Fowlis.

Oates. Pray let me fee that Gentleman. \JVho

wasJhown to him.

Are you not a Goldfmith in Fleetftreet, between the

tWo Temples ?

Fowlis. Yes, I am.

Oates. Very well, Sir, I do not except againft

you, only I defir'd to know whether it were you or not.

CI of Cr. Swear him. [Which was done.

Thomas Blackmore, ~\

Peter Pickerings
|

Robert Beddingfield, > Sworn.

Thomas Rawlinfon, \

Roger Reeves

t

J

Edward Kempe, Sworn.

Oates. My Lord, I challenge him.

L. C. J. You fpeak too late, he is fworn already.

Oates. My Lord, they are fo quick, I could not

fpeak, but he was one of the Grand Jury too.

L. C. y. We cannot help it now.

Mr. At. Gen. I did not know that he was To ;

but to fhew that we mean nothing but fair, we are

content to wave him.

L. C. y. You do very well, Mr. Attorney Ge-

neral •, let him be withdrawn.

CI. of Cr. Mr. Kempe, you may take your eafe ;

fwear Ambrofe Ifted. [Which was done.

Henry Collier,
i s n

Richard Howard, 5
'

CI. of Cr. Cryer, count thefe.

Cryer. One, i^c. Sir William Dodfon.

CI. of Cr. Richard Howard.

Cryer. Twelve good Men and true, hearken to the

Record, and ftand together, and hear the Evidence.

The Names of the Twelve fworn, were thefe.

Sir William j)odfon,

Sir Edmund Wifeman,
^

Richard Aley.,

Thomas Fowlis.,

Thomas Blackmore,

'Peter Pickerings

Jur'.

Robert Beddingfield,

Thomas Rawlinfon,
' Roger Reeves,

Ambrofe Ifted,

Henry Collier, and
Richard Howard.

bates. Before the Counfel opens the Caufe, I de-

fire to move one thing to your Lordfhip.

L.C. y. What is it you would have ?

Oates. My Lord, I have three Witnefles that are

very material ones to my Defence, who are now
Prifoners in the King's- Bench, for whom I moved
yefterday, that I might have a Rule of Court to

bring them up to-day, but it was objeded, that

they were in Execution, and fo not to be brought

;

1 humbly move your Lordfhip now, that I may
have a Habeas Corpus for them, to bring them im-

mediately hither.

L. C. y. We cannot do it.

Oates. Pray, good my Lord, they are very ma-
terial Witnefles for me, and I moved yefterday for

them.

L. C. y. You did fo, but we told your Counfel

then, and fo we tell you no^w, we cannot do it by
Law, it will be an Efcape.

Oates. My Lord, I fhall want their Teftimony.
L. C. y. Truly we cannot help it, the Law will

not allow it, and you muft be fatisfied.

CI. of Cr. Gentlemen, you that are fworn of this

Jury, hearken to the Record : By virtue of an In-

quifition taken at yuftice-Hall in the Old-Bailey, in

the Parifh of St. Sepulchre, in the Word o^Faringdon
without, London, upon Wednefday the lo^oi 'Decem-

ber, in the 36th of the Reign of our late Sovereign

Lord Charles II. by the Grace of God, of England^

Scotland, France, and Ireland, King, Defender ofthe
Faith, i£c. before Sir yames Smith, Knight, Mayor of
the City of London ; Sir George yefferies Knight and
Baronet, Lord Chief Juftice of this Honourable
Court ', Sir Thomas yones Knight, Lord Chief Juftice

of the Court of Common Pleas ; William Montague,

Lord Chief Baron of the Exchequer ; Sir yames
Edwards Knight •, Sir yohn Moore Knight, Alder-

men of the faid City -, Sir Thomas yenner Knight,

one of his Majefty's Serjeants at Law, and Recor-
der of the fame City, and others, their Compa-
nions, Juftices of Ojfr and Terminer, by the Oaths
of twelve Jurors, honeft and lawful Men of the

City oi London aforefaicl, who then and there being

fworn and charged to enquire for our faid Lord the

King, and the Body of the City aforefaid, upon
their Oaths prefent. That at the SelTion of our So-
vereign Lord the King, holden for the County of

Middlefex, at Hicks's- Hall, in St. yohn's-fireet, in

the County aforefaid, on Monday, to wit, 16 De-
cember, in the Year of the Reign of our late Sove-

reign Lord Charles II, of England, Scotland, France,

and Ireland.^ King, Defender of the Faith, C^c. iho

thirtieth, before Sir Reginald Fofier, Baronet ; Sir

Philip Matihevjs, Baronet ; Sir William Bowls Kt.

Sir Charles Pitfield, Knight ; Thomas Rohinfon,

Humphrey Wyrlcy, Thomas Hariot, and William

ilempfon, Efquires, Juftices of our faid Sovereign

Lord theKing, to enquire by the Oath of Honeft and
Lawful Men of the County of Middlefex aforefaid,

and by other ways, manners, means, by which
they might better know, as well within Liberties as

without, by whom the Truth of the Matter may
be better known and enquired, of whatfoever Trea-
fons, Mifprifions of Treafons, Infurredlions, Re-
bellions, Counterfeitings, Clippings, Wafhings and
falfe Makings of the Money of this Kingdom of
England, and of other Kingdoms and Dominions
whatfoever •, and of whatfoever Murders, Felonies,

Manflaughters, Killings, Burglaries, and other

Articles and Offences in the Letters- Patents of our
faid Sovereign Lord the King, to them, or any four or
more ofthem therefore directed, fpecified ; as alfo the

Acceflariesof the fame within the County aforefaid,

as well within Liberties as without, by whomfoever,
howfoever had, made, done or committed ; and
the faid Treafons, and other the PremifTes, to hear

and determine, according to the Law and Cuftom
of this Kingdom of England, being affigned by the

Oath of Ralph Wain, yohn Vaughan, Richard

Fofler, Thomas Paget, Robert Newington, Henry
Tompkins, Robert Hays, yohn Greenwood, Peter

Stimpfon, yojias Crofly, - Richard Richman, Au-

guftine Bear, yohn King, Nathaniel Brett,- Francis

Fifher, zn^ Samuel Lynn, Irlom&i-znd. Lawful Men
of the County aforefaid, fworn, and charged to

enquire for our faid Sovereign Lord the King, and

the Body of the County aforefaid, upon their

Oaths : It was prefented, That Thomas White^ other-

wife
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wife Whitebread, late oF the t*drlfli bP St Giles

in the Fields, in the County of MiddlefeXy Clerk ;

pniliam Ireland, late bf the I*arifti aforefaid, in the

County aforefaid. Clerk -, John Fenwick, late of

the Parifli aforefaid, in the County aforefaid. Clerk •,

ithomas Pickering, ^of the Parifli aforefaid, in the

County aforefaid. Clerk ; John Grove, of the Parifti

aforefaid, in the County aforefaid, Gent, as falfe

Traitors againft the mofl: Illuftrious, Serene, and

moft Excellent Prince, our faid late Sovereign

Lord Charles II. by the Grace of God, of England,

Scotland, France, and Ireland^ King, Defender of

the Faith, ^c. their Supreme and Natural Lord,

not h.iving the Fear of God in their Hearts, nor

weighing the Duty of their Allegiance, but being

moved and feduced by the Infligation of the Devil

:

The Cordial Love, and True and Natural Obe-

dience, which faithful Subjefts of our faid Sovereign

Lord the King towards him, fliould, and of right

ought to bear, utterly withdrawing, and contri-

ving, and with all their Might intending the Peace

and Tranquillity of this Kingdom of England to

difturb, and the true Worfliip of God within this

Kingdom of England ufed, and by Law eftablifla'd,

to fubvert -, and Rebellion within this Kingdom of

England to move, ftir up, and procure, and the

Cordial Love, and true and due Obedience, which

faithful Subjefts of our faid Lord the King, to-

wards him, the faid Sovereign Lord the King,

fhould, and of right ought to bear, utterly to

withdraw, put out, and extinguifli i and our faid

Sovereign Lord the King, to Death and final De-

ftrudlion to bring and put, the four and twentieth

Day o^ April, in the Year of the Reign of our late

Sovereign Lord Charles II. by the Grace of God,
of England, Scotland, France, and Ireland, King,

Defender of the Faith, C5?r. the thirtieth, at the

Parifli of St Giles in the Fields, in the County

aforefaid, falfely, malicioufly, fubtiiely, advifedly,

and traiteroufly did purpofe, compafs, imagine, and

intend, Sedition and Rebellion within this Kingdom
of England to move, ftir up and procure , and a

miferable Slaughter among the Subjefts of our faid

Lord the King to procure and caule •, and our faid

late Lord the King, from the Regal State, Title,

Power and Government of his Kingdom oi England,

Utterly to deprive, depofe, caft down, and dif-

inherit 5 and him our faid late Sovereign Lord the

King to Death, and final Deftrudion to bring and

put, arid the Government of the faid Kingdom,
and the fincere Religion of God, rightly by the

Laws of the faid Kingdom eftabliflied, at their

"Will and Pleafure to change and alter, and the

State of this whole Kingdom of England, through-

out all its Parts well inftituted and ordained,

wholly to fubvert and deftroy, and War againft

our faid late Sovereign Lord the King, within this

Kingdom of England to levy : And thofe their moft

wicked Treafons, and traitorous Imaginations and

Purpofcs aforefaid to fulfil and perfeft, they the

aforefaid Thomas White alias Whitehrcad, William

Ireland, John Fenwick, Thomas Pickering, and

John Grove, with other falfe Traitors to the Ju-
rors not known, the faid four and twentieth Day of

April, in the Year of the Reign of our faid late So-

vereign Lord the King, the thirtieth, with Force

and Arms, i^c. at the Parifh of St. Giles in the

Fields, in the County oiMiddlefex aforefaid, falfely,

malicioufly, fubtiiely, advifedly, deviliflily, and
traitoroufly did aflemble ihemfelves, unite and meet
together, and then and there falfely, malicioufly,

fubtiiely, advifedly, deviliflily, and traitoroufly,

Vol., IV.

did tonfult and agree Oiir faid late Sovereign Lord
the King to Death, and final Deftriiftion to bring;,

and put, and the Religion within this Kingdom bf
England, rightly, and by the Laws of the fame
Kingdom eftablifti'd, to the Superftition of the

Romijh Church, to change and alter i and the foon-

er to fulfil and perfeft their faid moft wicked Trea-
fons, and traitorous Imaginations and Purpofes*

they, the faid Thomas White alias Whitebread^

Jp'illiam Ireland, John Fenivick, Thomas Pickerings

and John Grove, and other falfe Traitors of our

faid late Sovereign Lord the King, to the Jurors

unknown, afterwards, to wit, the fame 24th Day
of April, in the faid 30th Year of our faid late So-

vereign Lord the King, at the aforefaid Parifh

of St. Giles in the Fields, in the County aforefaid,

falfely, fubtiiely, advifedly, deviliflily, and traito-

roufly among themfelves, did conclude and aigrce^

that they the aforefaid Thomas Pickering, John
Grove, him the faid late Sovereign Lord the

King ftiould kill and murder : And that they the faid

Thomas White alias Whitebread, William Ireland

,

John Fen-wick, and other falfe Traitors to the Ju-

rors unknown, a certain Number of Maflies be-

tween them, then and there agreed for the Health

of the Soul of him the faid Thomas Pickering, there-

fore fliould fay, celebrate and perform, and there-

fore fhould pay unto the faid John Grove a certain

Sum of Money, between them then and there a-

greed. And the Jurors aforefaid, upon their Oath
aforefaid, did further prefent, that the faid Thomas.

Pickering and John Grove, upon the Agreement a-

forefaid, then and there falfely, fubtiiely, advifedly,

malicioufly, deviliflily and traitoroufly did take up-

on them, and did promife to the faid Thomas White

alias Whitebread, William Ireland, John Fenwick, and

other falfe Traitors of our late faid Sovereign Lord

the King, to the Jurors aforefaid unknov;n, then and

there, falfely, fubtiiely, advifedly, malicioufly, de-

viliflily, and traitoroufly, did promife that they

the faid Thomas Pickering and John Grove ^vould

kill and murder our faid late Sovereign Lord the

King ; and they, the faid Thomas White alias

Whitebread, William Ireland, John Fenivick, Thomas

Pickering, John Grove, and other falfe Traitors of

our faid late Sovereign Lord the King, afterwards,

to wit, the faid four and twentieth Day of April,

in the thirtieth Year aforefaid, at the aforefaid

Parifli of St. Giles in the Fields, in th". County of

Middle/ex aforefaid, fubtiiely, advifedly, malici-

oufly, deviliflily, and traitoroufly, did feverally

every one of them give their Faith each to the

other, and upon the Sacrament then and there

traitoroufly did fwear and promife, to conceal, and

not to divulge their faid moft wicked Treafons and

.

traitorous Compaflings, Confultations, and Purpo-

fes fo between them had, him, our faid late Sove-

reign Lord the King, traitoroufly to kill and mur-

der, and the Romip Religion in this Kingdom of

England to be ufed, to introduce, and the true Re-

formed Religion in this Kingdom of England right-

ly, and by the Laws of the fame Kingdom efta-

bliflied, to alter and change •, and that the

aforefaid Thomas Pickering and John Grove, in

Execution of their t^iitorous Agreement aforefaid,

afterwards, to wit, the fame four and twentieth

Day of April, in the thirtieth Year aforefaid, and

divers other Days and Times after, at the a-

forefaid Parifli of St. Giles in the Fields, in the

County aforefaid, Mufl<.ets, Pi ftolsj" Swords, Dag-

gers, and other off'enfive and cruel Weapons, him,

our faid late Sovereign Lord the King, to kill and

B z murder,
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murder, falfely, fubtilely, advifedly, malicioufly,

and trakoroudy did prepare, and obtain for theni-

felves, and diem had and kept •, and that they the a-

forefaid Thomas Pickering and John Grove afterwards,

to wit, the faid four and twentieth Day oi April, in

the thirtieth Year aforefaid, and divers Days and

Times afterwards, with Force and Arms, ^c. at

the Parifh aforefaid, in the County aforefaid, and

in other Places within the County of Middle/ex

aforefaid, falfely, fubtilely, advifedly, malicioufly,

devilifhly, and traitoroufly did lie in wait, and en-

deavour our faid late Sovereign Lord the King to

murder, and that the fiid Thomas White alias

Whitebread, William Ireland, John Fenwicky and

other falfe Traitors to the Jurors unknown, after-

wards, to wit, the fame four and twentieth Day of

ylpril, in the thirtieth Year aforefaid, at the Parifli

aforefaid, in the County of Middle/ex aforefaid,

falfely, fubtilely, advifedly, malicioufly, devilifii-

ly and traitoroufly did prepare, perfuade, excite,

abet, comfort and counfel four other Perfons,

Men to the Jurors unknown, and Subjeds of

our f\id late Sovereign Lord the King, him our

faid late Sovereign Lord the King traitoroufly to

kill and murder, againfl: the Duty of their Allegi-

ance, againfl: the Peace of our faid late Sovereign

Lord the King, his Crown and Dignity, and againfl;

the Form of the Statute in that Cafe made and pro-

vided ; and thereupon it was fo far proceeded, that

afterwards, to wit, at the Court of Goal-Delivery

of our Sovereign Lord the King, of Newgale, at

Juftice-Hall in the Old- Bailey, in the Suburbs of

the City of London, in the Pariih of St. Sepulchre, in

the Ward of Faringdon without, London aforefaid,

the feventeenth Day o^ December, in the thirtieth

Year aforefaid, before the Jufliices of our faid Lord
the King, then and there being prefent, held by
Adjournment for the County of Middle/ex afore-

faid, before whom the Indi6tment aforefaid was

then depending, came the aforefaid William Ireland,

Thomas Pickering, aud John Grove under the Cuf-

tody of Sir Richard How, Knt. Sir John Chapman,

Knt. Sheriffs of the County of Middle/ex aforefaid,

into whofe Cufl:ody, for the Caufe aforefaid before

that were committed, being there brought to

the Bar in their proper Perfons, and immediately

being feverally fpoken unto concerning the Pre-

milfes above charged upon them, how they would
acquit themfelves thereof ; the aforefaid William

Ireland, Thomas Pickering, and John Grove did fay

that they were nor thereof guilty, and for the

fame, for good and bad, they feverally put them-

felves upon the Country, and by a certain Jury of

the Country on that behalf, in due manner impan-

hel'd, fworn and charged, then and there, in the

fame Court before the Juftices of Goal-delivery

aforefaid were tryed, and that upon that Trial

between our faid late Sovereign Lord the King, and

the aforefaid William Ireland, Thomas Pickering,

and John Grove, at London aforefaid, to wit, at

Juftice-Hall in the Old- Bailey aforefaid, in the

Parifli and Ward aforefaid, the Defendant Titus

Gates, by the Name of Titus Oates, late of the Parifh

of St. Sepulchre aforefaid, in the Ward aforefaid.

Clerk, was a Witnefs produced on the behalf of
our late Sovereign Lord the King upon the Trial

aforefaid, and before the aforefaid Jufliices of Goal-
Delivery in the Court aforefaid, then and there

held, upon the Holy Evangelifl:s of God, to fpeak
and teltify the Truth, the whole Truth, and
nothing but the Truth of, and in the Premiffes

between our faid late Sovereign Lord the King, and

the aforefaid William Ireland, Thomas Pickering,

and John Grove, put in IflTue, was duely fworn •, and
that he, the aforeftid Titus Oates, then and there,

in the Court of Goal-delivery aforefaid, upon his

Oath aforefaid, upon the Indidlment aforefaid, at

the Parifh and Ward afofefaid, by his own proper,.

Aft and Confent, of his mofl wicked Mind, filf-rly,

.

voluntarily, and corruptly did fay, depofe, fwear,

and to the Jurors of the Jury aforefaid, then and
there fworn, and impanel'd to try the Iffue afore-

faid, between our Taid late Sovereign Lord the

King, and the aforefaid William Ireland, Thomas
Pickering, and John Grove, did give in Evidence,

that there was a traitorous Confult of Jefuits that

were aflfembled at a certain Tavern, called the

White Horfe Tavern in the Strand, (in the While

Horfe Tavern in the Strand, in the County of Mid-
dlefex aforefaid, meaning) upon the four and twen-

tieth Day of April, in the Year of our Lord 1678.
At which Confult, Whitebread, Fenwick, Ireland^

(the aforefaid Thomas White alias Whitebread,

John Fenwick, and William Ireland, meaning) and
he the faid Titus Oates, were prefent -, and that the

Jefuits aforefaid did feparate themfelves into feveral

leflTer Companies, and that the Jefuits aforefaid

came to a Refolution to murder the faid our late

Lord the King, and that he the faid Titus Oates,

did carry the Refolution aforefaid from Chamber to

Chamber, and did fee that Refolution figned by
them (the aforefaid Jefuits meaning) : whereas in

truth and in deed, the aforefaid Titus Oates was not

prefent at any Confult of the Jefuits at the White

Horfe Tavern aforefaid in the Strand, in the Coun-
ty of Middle/ex aforefaid, upon the 24th of April,

in the Year of our Lord 1678, nor did carry any
Refolution to murder our faid late Lord the King,

from Chamber to Chamber by any Perfons to be

figned. And fo he, the aforefaid Titus Oates, on the

17th Day of December, in the thirtieth Year afore-

faid, at the Jujlice-Hall aforefaid, in the Court

aforefaid, upon the Trial aforefaid, upon the In-

diftment aforefaid, between our faid late Lord the

King, and the aforefaid William Irdand, Thomas

Pickering, and John Grove, fo as aforefaid had, by
his own proper Adt and Confent, and of his moft

wicked Mind, falfely, voluntarily, and corruptly in

Manner and Form aforefaid, did commit voluntary

and corrupt Perjury, to the great Difpleafure of

Almighty God, in manifefl Contempt of the Laws
of this Kingdom of England, to the evil and per-

nicious Example of all others in like cafe offending,

and againfl the Peace of our faid late Sovereign

Lord the King, his Crown and Dignity. Upon
this Indiftment he has been arraign'd, and there-

unto hath pleaded Not Guilty, and for his Trial

hath put himfelf upon the Country, and his Ma-
jefty's Attorney-General likewife -, which Country

you are ; your Charge is to enquire, whether the De-
fendant be guilty ofthis Perjury and Offence whereof

he is now indided, or whether not guilty : If yoiv

find him guilty, you are to fay fo ; if you find him
not guilty, you are to fay fo, and no more, and
hear your Evidence. Cryer, make Proclamation.

Oates. Hold, Sir, I beg one Favour of your

Lordfhip, to give me leave to have that part of

the Record, wherein I am faid to have fworn fuch

and fuch things, read diflindlly m Latin.

L C. J. Let it be read in Latin.
;

.

CI. of Cr. Juravit iSjur" jurat'' prhdiSP ad tunc ii

ibidem jurai^ ^ impanelat' ad triend' exiturn predict'

inter di£i' D'num nojlrum Regem £f? pr^fat' Will'm
Ireland, Thomam Pickering, ^ Johannem Grove

in
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in Evidentiis dedit, quod fuit proditoria ConfuUatio,'

Anglice, Confuh' Jefuit'' qui Affemblaf fuer' apud

quandam Tabernam vocat* the White Horfe Tavern

in le Strand^ (Le White Horfe Tavern in k Strand

in Com' Mid' pr^sdi^l' innuendo) fuper vicejlmtim

quartum diem April' Ann. Dom. millefimo fexcente-

Jjmo, feptuagejimo o5favo, ad quam qiddem Confulta-

Jonem, Whitebread, Fenv/ick, Ireland, (pradi£i'

Thomam White alias Whitebread, Johannem
Fenwick, i^ Will'm Ireland innuendo) & prafat'

Titus Oates fuer' pr^efent' £5? quod Jefuit<£ prcediSP

fefe: feparaver' in feparales minores Conventus quod-

que Jefuit^ pr<£di£l' venerunt ad liefolutionem ad

inurdrand' diStum TPnum Regem, & quod ipfe idem

Titus Oztes portavit Refohilionem pr^diff' a Camera

ad Cameram, £2? videbat Refolutionem illam Jignat'

per ipfos (prtefat' Jefuitas innuendo). That is the

Perjury that you are faid to have fworn.

Oates. Pray go on. Sir, Ubi revera .

CI. of Cr. Ubi revera fi? in pr^di£i' Titus Oates

non prafens fuit ad aliquam Confultationem Jefuit'

apud le White Horfe Tavern pradiET in le Strand.,

in Com' Mid' pradiR' fuper vicefiraum quartum diem

Aprilis Anno 'Domini millejimo fexcente/imo fcptiiage-

fimo o£laz'o, nee portavit aliquam Refolutionem ad

di£i' D'num Regem murdrand' a Camera ad Cameram
per dliquas PerfonasJignand*

.

Mr. Juft. Withins. Now, you have read it, go
on, Sir, to make your Proclamation.

CI. of Cr. Cryer, make an O-yes.

Cryer. O-yes ! If any one can inform our So-

vereign Lord the King, the King's Serjeant, the

King's Attorney-General, or this Inquefl now
taken, concerning the Perjury and Offence, whereof

the Defendant Titus Oates ftands indidled ; let them
come forth, and they fhall be heard, for now he
ftands upon his Difcharge.

Mr. Phipps. May it pleafe your Lordfhip, and
you Gentlemen of the Jury

Oates. My Lord, I defire your Lordfhip and

the Court would be of Counfel for me in one thing,

which I take to be a Fault and Error in my Indid;-

ment.

L. C. J. Look you, Mr. Oates, whatever you
have to fay of that nature, you muft not fpeak to it

now, you will have your time as to that hereafter,

in cafe you be convinced.

Oates. My Lord, I have but one fmall Exception
to open to you.

L. C. J. We are now upon the Fad; only.

Oates. My Lord, I beg you would give me leave

only to tell you of a Miftake in the Indictment,

which I hope, when I have opened, will fatisfy

your Lordiliip, that it ought not to be put upon
me or the Court to try this Caufe •, or to be fure,

if there fhould be aConvidtion, I hope I may move
an Arrefc of the Judgment.

L. C. J. So I tell you you may, but not now.
Oates. Good my Lord, hear me but a few Words -,

the Indiftment charges me to have given fuch and
fuch Evidence, that there was fuch a Confult of the

Jefuits at the White Horfe Tavern in the Strand., the

24th o^ April 167S. That the Jefuits did afterwards

divide themfelves into feveral leffer Companies, that

they came there to a Refolution to murder the late

King, and that I fwore that I carried that Refolu-
tion from Chamber to Chamber, and (aw the Re-
folution figned by them, fo the Word is, Signal' \

now the Perjury affigned is, that I was not prefent

at that Confult, nor did carry the Refolution fron:i

Chamber to Chamber to be figned, and there the

Word is Signand' ; now I conceive if Signal' be the

Word, that Is ufed in fetting forth the Oath that I

made, the Affignment of the Perjury ought to

follow that Form, and the Word there ought to
be Signat' too ; being Signand', I take that to be an
Error.

L. C. J. Look, that is not proper at this time, as

I told you at firft ; but withal I do not think there

is any great Matter in what you fiy.

Mr. At. Gen. Either I do not underftand Mr.
Oates what he means by the Objedion, or he will

find himfelf much miftaken in it.

L. C. J. Well, well, we have nothing to do
with that now -, go on with the Caufe.

Mr. Phipps. May it pleafe your Lordfliip, and
you Gentlemen of the Jury, this is an Indidrment
againft Titus Oates for Perjury, which Indiftmenc
fets forth, that Thomas White alias Whitebread.,

William Ireland, John Fenwick, Thomas Pickering,

and John Grove, the 1 6th of December, in the thir-

tieth Year of the late King, at the Old-Bailey, were
indifted of High-Treafon for confpiring the D^-ath

of the King, and that Ireland, Pickering, and
Grove, were tryed the 17th of December in that

Year, and upon that Indiftment Titus Oates was
produced as a V/itnefs on the behalf of the King
againft the faid Ireland, Pickering, and Grove, be-

ing fworn to give Evidence to the Jury that were
impannelled and fworn to try that Caufe ; he did
fwear and give in Evidence that there was a treafo-

nable Confult of the Jefuits at the White Horfe Ta-
vern in the Strand, (meaning the White Horfe Ta-
vern in the Strand, in the County of Middlefex) the

24th oi April 1678, at which confult, Whitebread,

Fenwick, and Ireland, and the faid Titus Oates were
prefent, and that they feparated themfelves into-

feveral lefier Clubs, and came to a Refolution to

murder the King, and that he, the faid Titus Oates,

carried the faid Refolution from Chamber to

Chamber, to be figned by them, meaning the Je-
fuits •, whereas in truth and in faft, he, the faid

Titus Oates, was not prefent at any fuch Confult,

the four and twentieth oi April 1678, nor carried

any fuch Refolution from Chamber to Chamber to

be figned ; and he, the faid Titus Oates, the 1 7th

Day oi December, in the thirtieth Year aforefaid, at

the Old-Bailey aforefaid, upon the Trial aforefaid,

on the Indi(flment abovefaid, between the King,

and the faid Ireland, Pickering, and Grove, fo as

aforefaid had, by his own proper Aft and Confent

of his moft wicked Mind, falfely, voluntarily and

corruptly in manner and form aforefaid, did com-
mit wilful and corrupt Perjury ; and this is laid to

be to the Diflionour of God, in Contempt of the

Law, to the evil Example of others in the like cafe

offending againft the King's Peace, Crown and

Dignity. To this he has pleaded Not Guilty, and

that is the Iflue that you are to try -, if we prove

him Guilty, we queflion not but you will find him
fo.

Mr. At. Gen. May it pleafe your Lordfhip, and

you Gentlemen that are fworn, I am of Counfel

in this Caufe for the King, and our Cafe ftands thus :

The Defendant ftands indifted for corrupt and wil-

ful Perjury, for v/hat he fwore at the Trial of Jn?.-

land, and that which he fwore was this, in order to

convift the Prifoners then at the Bar of the High-

Treafon they were accufed of: Oates did fwear,

that upon the 24th of April, 1678, there was a

Confult of Jefuits held at the White Horfe Tavern

in the Strand, where Ireland and feveral other Je-i

fuits were prefent, and their Bufinefs was to confult

how they might murder and deftroy the King, and

fubvert
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fubvert the Government^ and there they came to a

Refolution that Pickering ^hd Grove fKould kill the

King ; and he was prefent at the Debate, and he

carried the Refolution from Chamber to Chamber,

where they had feparated themfelves in lefler Num-
bers, and there he faw the Refolution figned : and

this is the Matter that he fwore, upon which this

Indidlment is founded. And, Gentlemen, we do
charge that this was a falfe Oath, and in a Point

exprefsly to the Matter then in Controverfy before

that Court, for we fhall prove he was beyond Sea

at that time, and on that day -, and in order to his

Conviftion we fhall make out by clear Evidence to

you as full and plain as ever was given, that from

Chrijlmas before, which was in December 1677,
till Midfummer after, which was the latter end of

June 1678, Oates, that fwears this Confult in

Aprils was at St. Omers, and in all that time was
not abfent from the College there above 24 Hours,
and that but once only, which was in January when
he played Truant, and went to Watton, which is

about two Miles from St. Omers, but otherwife he

was all along in the College. And, my Lord, that

we may give fuch a fatisfaftory Evidence as may
make it undeniably plain to the Jury, I defire your

Lordfliip, and you Gendemen of the Jury, would
pleafe to obferve fome particular Periods of Time,
that I fhall open for the better clearing our Evidence
methodically ; and the firft Period of Time is

from Mr. Hiljley's leaving St. Omers ; now he left

St. Omers the 14th of April Old Stile, which is

the 24th of April New Stile, and then when he

came away, he left Oates there at St. Omers. Mr.
Hilpy when he came into England, in Kent in his

Journey to London, meets one Mr. Burnaby ; this

was I fay in Mr. Hil}lef% Return into England from
St. Omers, which he left ten Days before the time
afllgned by Oates for this Confult, at the White
Horfe Tavern in the Strand. And the next Period is,

Mr. Burnaby was going to St. Omers, and there he
arrives in Time the 21ft o^ April Old Stile, and
there he finds Mr. Oates, who fwore he was then

in London : and by the Evidence you will hear

that Mr. Oates, according to his ufual Cuflom, and
according to that Virtue he is endowed with, very
boldly infinuates himfelf into this Gentleman's
Company, as he ufes to do with all new Comers

;

and you will hear from Mr. Burnaby himfelf, and
many others, that from the time of his coming to

St. Omers, which was the 2ifl o^ April, he con-
vers'd with Mr. Oates feveral Days, every Day
till after the 24th of April Old Stile at St. Omers.
Then, my Lord, another Period of Time that I

would defire you to obferve, is, from Mr. Pool's

coming from St. Omers, which was in Time the

25th of April Old Stile, the very Day after the

Day that this Confult was fworn to be on ; and when
he came from St. Omers, you will hear from many
WitnefTes that he MtOates there, and there he flay-

ed. For, my Lord, we fhall, befides thefe particular

times of thefe Gentlemens coming over who left

him there, prove the very Day when he left St.

Omers, and that was the end of Midfummer-day
following, which was the 23d of June-, then was
the time when Oates firft came from St. Omers to

prove that j for every Sunday and Holiday tlirough-"

out all April and May, he did officiate in that place,

and did read to the Society according as the Cuflom
there is*, and we fhall prove another particular

thingj that upon this 24th of April he was in the

College, by a particular Circumflance, and that by
feveral WitnefTes : fo that. Gentlemen, not to de-

tain you with any long Opening of the Matter, if

we prove this that I have opened, as we fhall with a

Cloud of WitnefTes, it will make an end of the

Queflion. We fhall firfl call our WitnefTes to

prove that he fwore at that Trial, that fuch a Con-
fult was, and he was at it, and then ifwe prove that

he was at another Place beyond the Sea, at fuch Di-
flance that it is impofTible for him to be here ; I do
not doubt but the Court and the Jury will conclude,

he hath willfully and corruptly forfwore himfelf;

the fad Effeds of which we afe all WitnefTes of; it

was to take away the Lives of his Fellow-Subjedls

wrongfully ; and it will appear to the Worlds he
has been one of the greatefl Impoflors that ever did

appear upon the Stage, either in this Kingdom, or

in any other Nation.

Mr. Sol. Gen. We will now go on with
j^j

p. ,

our Evidence, and prove all the Parts of

the Indidlment, and firfl produce the Record of the

Trial of Ireland, and then by W^itnefTes, viva voce,

that were prefent at that Trial, we fhall prove what
he fwore, and then prove that Oath of his to be
falfe. Swear Mr. Swift. [fVhicJj was done.

Where is the Record of Ireland's Trial .?

Mr. Swift. Here it is, my Lord.

Mr. Recorder. Is that a true Copy, Sir >

Mr. Swift. Yes, I examin'd this from the Re-
cord, it is a true Copy.

L. C. J. Read it.

Mr. At. Gen. If Dr. Oates does defire the whole

may be read, let it be fo ; otherwife a Word of ic

may ferve, it being only an Inducement.

Oates. Yes, I defire it may be all read.

L. C. J. It mufl be read, if he will have it,

Mr. Sol. Gen. Well, I fubmit it, I did only offer

it to fave the time of the Court.

Oates. I would fave the time of the Court too all

that I can ; but I think it may be material for me to

have the whole read.

L. C. J. In God's Name let it be read, we will

not hinder you in any thing that may be for your

Defence.

CI. of Cr. Memorandum quod

Mr. At. Gen. Now this long Record in Latin is

read, I would fain know whether it be to any great

purpofe, but only to fpend Time ?

L. C. J. Nay, I think it has not been very

edifying to a great many -, do you think, Mr. OateSy

that the Jury, who are Judges of this Fadt, do
underfland it ?

Oates. I cannot tell, may be they may, my
Lord.

Mr. Jufi. Withins. Do you underfland it your-

felf, Mr. Oates ?

Oates. That's not any Queflion here ; but to ob-

lige the Court and the Jury, I defire it may be read

in Englifb too.

L. C. y. No, the Court underflands it well e-

England, and we fhall prove he took his leave of nough, and they can tell the Jury what it is ; it is

them then. My Lord, we have many other Cir-

cumflances that will unanfwerably flrengthen this

Evidence, and fhew that our WitnefTes teflify no-
thing but the Truth ; one particularly is this : This
Gentleman being a Novice of the Houfe, was
Reader in the Sodality, as they call it, we fhall

2

only the Copy of a Record, to prove that Ireland

was tried for High-Treafon at the Old-Bailey, the

17th of December 1678.

Mr. Sol. Gen. Now, my Lord, we will call our

WitnefTes, to fwear what Oates did at that Trial

fwear : Pray fwear Mr. Fofier, [JFhich was done.

Mr.
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Mr. ^i. Gen. Pray, Mr. Fofier, will you acquaint

the Court and the Jury, whether Dr. Oates was pro-

duced as a Witnefs at Ireland's Trial, and what he

did there depofe about a Confult in j^pril 78.

Mr. Fqfier. My Lord, I was fo unhappy as

to be one of that Jury, by whom Mr. Ireland,

Mr. Pickerings and Mr. Grove were try'd.

Jury-men. My Lord, we defire that Mr, Fojler

would lift up his Voice, for we cannot hear him.

Mr. Fofter. Truly, My Lord, I have been very

fick of late, and am not now very well, and there-

fore cannot fpeak louder than I do,

L. C. J. Go nearer the Jury, and fpeak as loud

as you can.

Mr. Fofter. My Lord, I fay, I did fee Mr. Oates

produced as an Evidence at the Seffions in the Old-

Bailey, where I was fo unhappy as to be a Jury-man,

when Mr. Pickering, Mr. Ireland, Mr. Grove, and

Mr. JVhitehrcad were try'd.

Mr. At. Gen. When was that ?
^

Mr. Fofter. It was in December 78.

Mr. yit. Gen. And what did Oates thtn fwear ?

Mr. Fofter. I did fee Mr. Oates fworn as an Evi-

dence there, in behalf of the King, againft the

Prifoners -, and he did then fwear, that there was a

Meeting of feveral Jcfuits at the White-horfe Ta-

vern in the Strand, upon the 24th Oti April 78, and

that Mr. Whitehread, Mr. Ireland, and Mr. Fen-

wick were prtfcnt at the Meeting, and there they

did confult the Death of the King, and the altering

of the Religion ; and fome went away, and others

came : at laft they reduced themfelves into feveral

fmaller Companies or Clubs, and they came to a

Refolution, that Pickering ?Ln6. Grove fliouldgoon

to aflafiinate the King, for which the one was to

have 1500 Pound, and the other 30,000 Mafles,

and that this Refolution was drawn up by one Mico

'(if I am not miftaken in his Name) I have it in my
Notes I then took of the Evidence ; and he fvv^ore

further, that he himfelf went with this Refolution

to feveral of their Chambers ; he went to White-

bread's Chamber, and faw Whitehread fign it -, he

went to Fenwick's Chamber, and faw Fenwick fign

it; and went to 7r^/<t;z<i's Chamber, and ia.-w Ire-

'land fign it ; and this was upon the 24th of yf/ir//

78. My Lord, I am pofitive in this, for I had the

good-hap to take the Notes at the Trial for my
own help, being a Jury-man, and I never look'd

upon thofe Notes afterwards, till the printed Trial

came out, and then I compared my Notes with the

Print, and found them to agree, and I have kept
" them ever fince by me, and this is all under my own
Hand as I have teftified.

Oates. My Lord, may I ask this Gentleman a
' Queftion ?

L. C. J. Ay, if the King's Counfel have done
••with him.

Mr. At. Gen. %t$, my Lord, we have done with

'him.

Mr. Fofter Pray, my Lord, give me leave to

fit. down, fori am not able to Hand.

Oates. My Lord, I defire you to aik that Gen-
tleman, whether in the Oaththat I took, I call'd it

a Confult, or I call'd it a Traitorous Confult,

Mr. Fdfter. Truly I think' you call'd it both, if

I am not miftaken ; but if your Lordfliip pleafe, I

will look upon my Notes.

L. C. J. You may look upon your -Notes to re-
' frefli your Memory, ifyou will.

Mr. Juft. Withins. Truly I think if it were a Con-
fult to murder the King, it muft be a traitorous

one without doubt.

Oafes. Sir, that is not to, th? purpofe, my Que-
ftion is, what I fwore it wa§,

L. C. J. He tells you, he believes you did fwear
both w?iys,

Mr, Fofter. At that Confult he faid fuch a Re-
folution was taken, and I tbink he called it a Trai-
torous Confult.

Oates. If you pleafe, I'll tell your Lordfhip the
Reafon, why I asked that Queflion.

L. C. J. No, you may lave yourfelf the trou-

ble of that, you beft know the reafon ofyour own
Queftions -, he has given you a fatisfaftory Anfwer.

Oates. Then if your Lordfhip pleafe, a(k him
this Queftion, Whether I fwore that all thefe three

Jefuits were priefenit at qne time, or how many of
them ?

L. C. J. You hear the Queftion, what fay you
to it ?

Mr. Fofter. Sir, you fwore that Ireland, Fenwick,
and Whitehread were at that Confult, but whether
they were all three of them there at one time,

I cannot tell, or which of them were together •,

but this ypu did fwear, that they were there, and
came to fuch a Refolution, and you carried it to

all their Chambers, and did fee them fign it.

Mr. Jvft. Withins. He gives you a plain Ac-
count, of what you did fwear, I think, Mr Oates.

Oates. Very well, my Lord, I would afk him a
third Queftion, if you pleafe.

L. C. J. Ay, in God's Name afk him as many
Queftions as you will.

Oates. Whether did I fwear that it was refolved

to kill the King at the White- Horfe Tavern, or
whether that Refolution was made after they fepa-

rated themfelves into leiTer Clubs ?

L. C. J. Mr. Fofter, this is his Queftion, Whe-
ther you did apprehend by what he fwore, that he
affirmed, the Refolution to kill the Kng was made
at the White-Horfe Tavern, or afterwards when
they were divided ?

Mr. Fofter. They came to a Refolution, you
faid, at the White-Horfe Tavern, and the Refolu-

tion was there drawn up by one Mico, I think, and
it was carried by you, for every one to fign it from
Chamber to Chamber ; for I remember you were

afked the Queftion, whether you faw them fign it,

and you anfwered that you did carry it, and faw

them fign it.

Mr. Juft. Withins. He fpeaks very plain, Mr.
Oates.

L. C. J. He anfwers your Queftion very fully.

Oates. Ay, my Lord, fo he does, lam glad ofit?

L. C. J. Have you any more Queftions to afk him.

Oates. I would afk him another Queftion -, whe-

ther I did fwear, that I did carry this Refolution

j-from Chamber to Chamber to be figned, or that

I carried it from Chamber to Chamber, and faw

them fign it

Mr. Fofter. You did fwear that you carried the

Refolution from Chamber to Chamber, and faw

them fign it.

Oates. But did you remember it fo particularly,

as to fay, which you fwore, whether I did carry it

to be figned, or carried it, and faw them fign it ?

Mr. Fofter. You faid, you carried.it to be fign-

ed, and you faw. it figned.

L.C.J. He tells you for Satisfaflion in that

Point, that he does remember you did fwear it

both ways,

Oaies. He does fay fo indeed, but whether ic

was fo or no, is a doubt.

L, C 7.
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Afk what Queftions you will, but doL. C. y. That will be a Queftion by and by, it

may be ; if he be in the wrong, I fuppofe you can

reftify him.

Oates. We are now, my Lord, upon my Oath,

and therefore it concerns me to enquire whether I

fwore as is laid in the Indictment.

L. C. J. You fay right, it does fo.

Oates. And I the rather afk thefe Queftions, my
Lord, becaufe it is fix Years ago fince that Trial.

L. C. J. I hope you have not forgot what you

fwore, have you?

Oates. My Lord, I think it is fair for me to afk

the Witneffes what they remember after fo long a

time.

L. C. J. 'Tis very fair, no body fays any thing

to the contrary.

Oates. Then, my Lord, I hope I may afk this

Gentleman how he comes to remember all this af-

ter fo long a time ?

L. C. J. He has told you already, but tell it

him again, Mr. Fojler.

Mr. Fojier. Truly it is fo long ago, that had I

not taken all thefe Notes at the Trial, I had not

been able to have given fo good an Account.

L. C. J. 'Tis a very good reafon.

Oates. 'Tis fo, my Lord, I have fubpoena'd others

of the Jury, and they will, I fuppofe, give you as

good an Account.

L. C. J. Have you done with him then .''

Oates. I have one Queflon more to afk Mr. Fojler.,

and that is, whether I fwore they met all in one

Room, at the White-Horfe Tavern, or in more than

one }

Mr. Fojier. You fwore they were in feveral

Rooms.
Oates. Then I would afk him this Quefton, my

Lord, whether he were then fatisfied that Ireland

was guilty of the High-Treafon he was then in-

dited of ?

L. C. J. The meaning of the Queftion is, I fup-

pofe, whether you did believe Mr. Oates at that

time.

Mr. Fojier. Yes, my Lord, I had no reafon to

the contrary.

L. C. J. But I would afk you a Quefton then,

Mr. Fojier. Do you believe him now } Do you
think, Mr. Oates., he would have found him guil-

ty, if he had not believed the Evidence againft

him?
Oates .We know how Juries have gone a-late.

L. C.J. Ay, very ftrangely indeed, Mr. Oates^

and I hope fo as we fhall never fee them go a-

.gain.

Mr. Fojier. My Lord, I have lived fo long in

the City oi London without any Blemifh, that I hope
it will not be thought I would give corruptly a
Verdidl againft my Confcience.

Oates' My Lord, I fpeak of later Times than
Ireland's Trial.

L. C. J. He is an honefb Man, I know him.
Oates. Good my Lord, be pleafed to hear me.
L. C. J. Nay, you fhall hear me, as well as

I ftiall hear you, I'll afTure you that, Mr. Oates,

in plain Englijh : afk as many Queftions of the
Witneffes as you will, that are proper to be afked ;

but I'll have no Defcants, nor Reflections : I know
him, and he is very well known in the City of
London, he is a Man of very confiderable Qua-
lity, and very good Repute.

Oates. I befeech your Lordfhip to forgive me,
if I miftake in my Queftions, I do aflure you I de-
fign no Reflections on Mr. Fojier,

L. C. J.
not refleft.

Oates. I defire to afk Mr. Fojier one Queftion
more, and that is, that he would be pleafed to tell

the reafon why at the beginning of his Evidence he
faid, it was his unhappinefs to be a Juryman at that
time ?

Mr. Fojier. Really, Sir, I think it is not a happi-
nefs for any Man to be of a Jury, where the Life of
a Man is in queftion. I afTure you for myfelf, I never
accounted it fo, and if I could have avoided it, I

fhould have been 'very glad to have been excufed.

Oates. I have done with Mr. Fojier.

Mr. At. Gen. My Lord, thus we prove what
Mr. Oates fwore at the Trial, which Mr. Oates
himfelf will not deny -, for the Faft, Mr. Oates has
printed in his Narrative, as we have now proved it.

Oates. I intend to produce fome others of the

Jury-men by and by.

Mr. Sol. Gen. Now we fhall call our WitnefTes
to prove, that what he then fwore was falfe.

Mr. At. Gen. We call no more to the Point,

what he did fwear ; but go on to difprove what he
did then fwear,

Oates. My Lord, I would put this Queftion to

the Court, whether this be a Proof fufficient for

this Point ?

L. C. J. I leave that to the Jury, it is a Point of
Fadt that they are to try.

Oates. I befeech your Lordfhip, that the Court
would be pleafed to give me an Anfwer.

L. C.J. If you afk impertinent Queftions, the

Court is not obliged to anfwer them. Go on, Mr.
Attorney.

Mr. At. Gen. Call Martin Hiljley Efq; and Hen-
ry Thornton Efq; Swear Mr. Hiljley. [JVhich

was done.

Come, Mr. Hiljley, pray acquaint my Lord and
the Jury what time you came from St. Omers, in

the Year 78.

Mr. Hiljley. My Lord, I came from St. Omers
the ij[.th oi April New Stile, where I left the Prifo-

ner, Mr. Oates.

L. C. J. From whence did you come, fay you?
Mr. Hiljley. From St. Omers the 2/^th oi Aprily

New Stile.

L. C. J. What Year ?

Hiljley. In the Year 78, that is, the fourteenth

of April here ; and the three and twentieth of April

New Stile, I faw the Prifoner at St. Omers, and
went to School with him, and on the four and

twentieth I came from St. Omers, and went to Ca-

lais, and from thence into England; but he was

never in my Company all the while I was coming

for England, though he fwore he came over with

me.

L. C. J. The three and twentieth of April you

fay you faw him ?

Mr. Hiljley. Yes, I was with him, that was the

Day before I came from St. Omers.

L. C. J. You left him there the Day before you

came away, you fay ?

Mr. Hiljley. I did not fee him that Morning that

I came away, but here are others that did.

Mr. At. Gen. Was he a Scholar there ?

Mr. Hiljley. Yes, my Lord, he was.

Mr. At. Gen. Did you know him very well ?

Mr, Hiljley. Yes, my Lord, I did.

Mr. At. Gen. Did he come over into England

with you I-

Mr. Hiljley. My Lord, I came from St. Omers to

Calaisf and never faw him j from Calais to Dover ;
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I neveflciw him from Dover to London^ I never faw

him all the way ; and I am confident, he was not
'

in the fame Ship I came over in, for I fhould have

feen him if he had.

, Mr. At. Gen. Was he for fome time before that

conftantly at St. Omers ?

. Mr. Hiljley. We went perpetually to School to-

gether.

-L. G. y. What time did you take fhipping after

yon went from St. Omers.

Mr. Hiljley. The very next Day -, the Day I

went from St. Omers was on the Sunday morning:

On Monday I took fhipping from Galais to Dover,

and I arrived in England at Ten of the Clock the

fame Night.

Oates. V/hendoes he fay he arrived in England?

L. C. y. He fays, he went from St. Omers on

the.. Sunday., he came that Night to Galais, and the

Oates. Now, my Lotd, .1 defire I may afk that
Gentleman a Queftion or two.

L. C. y. Ay, if they have done v/ithhim.

Mr. At. Gen. We have, my Lord,
L. C. y. Then afic him what you will,

Oates. I defire, my Lord, that you would be
pleafed to aflc that Gentleman what Religion he is

of; for it is a fiir Queftion, and an equitable one,
and that which very nearly concerns me ? and I de-
fire to know where he lives.

L. C.y. What Religion are you of, Sir?
Mr. Hiljley. I am a Roman Catholick.

L. C. y . Where do you live ?

Mr. Hiljley. I live in London,^ I am of the Inner-
Temple. . . ,

L. C. y. He fays that he is a Romdn Catholick,
and lives in Lon-dvn.

Oates. Pray be pleafed, my Lord, to aflc him'.

next day went on board from Calais, and came ' when he went to St. Omers firft

that Night to Dover, that was Monday Night.

Mr. Hiljley. Yes, I came that Night to Dover,

and I lay there that Monday Night, the next Day
was the 26rh of April New Stile.

Mr. At. Gen. Where came you then, from

thence.?

Mr, Hiljley. I came as far as Bockton-Jfrcet, and

there I lay four or five Days, and then I came to

Siltingbourn, and by long Sea from tlience to Lon-

don.

Mr. At. Gen. Where did you meet Mr. Burnahy?

Mr. Hiljey. I met him hard by there, at a Rela-

tion's of mine.

Mr. At. ^Gen. Do you remember what Day you

met him.?

My. Hiljley,! think it v/as a Day or two before 1

came away from thence to London.

Mr yuji, Withins. Had you any Difcourfe with

Mr. Oates, about your coming into England?

Mr. Hiljley. Nothing at all, Sir Francis, that I

remember.

L. C. y. What time did you come to London ?

Mr. Hiljley. I came within a few Days to London,

I ftaid four or five Days there by the way ; and I

faw Mr. Burnahy vf\th\r\ four Days, I think, after I

came into England. It was about Monday feven-

night after I came from St, Omers, that I came to

London.

Mr. At. Gen. That was May New Stile.

Mr. Hiljley. That is their Stile. It was fo.

Mr. Sol. Gen. In our Stile it was the 21ft of
April.

Mr. Hanjeys. Pray did you give an account

to any body, after you came to London, that you
left Oates at St. Omers when you came away.

Mr. Hiljley. What fay you, Mr. Hanfeys? I did

not well underftand your Queftion.

L. C. y. Then mind me, Sir: It was aflcedof

you, whether you had any Difcourfe with any body,
after you came hither, that you had left Mr. Oates

behind you at St. Omers ?

Mr. Hiljley I did tell fome Perfons I left an En-
glijh Parfon there, at the fame time I came away.

L. C.y. Did you not name him, who it v/as?

Mr.' Hil/ley. Yes, I named him by the Name he
went by there, and that was Sampfon Lucy.

'Mr-. At. Gen.- To whom did you tell it?

Mr. Hiljley. To one Mr. Osbourn,

- Mr. Sol. Gen. Did he go by that Name of Samp-
Jon Lucy in the College ?

• Mr. Hiljley-. Yes-, he did fometimes, he had three

of f©ui' Names, he- was called fometimes Titus

Amhrofim.

Yox-^IV.

and how long he
flayed there ?

Mr. Hiljley. My Lord, I was there about fix"

Years, I prefume it was about the Year 1672, when
I went there firft.

Oates. Pray af!< him what he did there, what
was his Bufinefs ?

Mr. At. Gen. That is not a pertinent Queftion at -

all, with fubmiffion, my Lord.
Oates. I befeech you, Mr. Attorney, give me

le.Tve to afl<. my own Queftions.

L. C. y. Ay, but you muft afk fair and pertinent

Queftions.

Oates. My Lord, I would know what was his

Employment there at St. Omers?
Mr. HiJficy. I know not my felf of any particu-

lar Employment I had, any more than any of the
reft that were there.

L. C. y But, Mr. Oates, you muft not afk any
fuch Queftions; what know I, but by afking him
the Queftion, you may make him obnoxious to

fome Penalty, you muft not afl< him any Queftions
to enfnare him

Oates. My Lord, it tends very much to my De-
fence to have that Queftion truly anfwered.

L. C. y. But if it tends to your Defence never

fo much, you muft not fubjedl him to a Penalty by
your Queftions.

Oates. The nature of my Defence requires an

Anfwer to that Queftion.

/- C. y. But fliall you make a Man liable to

Punifhment, by enfnaring Queftions? If a Man
fhould aik you what Religion you are of,

Oates. My Lord, I will tell you by, and by my
Reafon, and I hope a good one, why I afk it.

L. C. y. I do not believe you can have any Rea-
fon, but to be fure we muft not fuffer any fuch en-

tangling Queftions to be afked.

Oates. Pray aflc him, my Lord, when I came to

St. Omers.

L. C. y. When did Oates come to St. Omers ?

Mr. Hiljley. As well as I remember, he came to

St. Omers either the latter end of November, or the

heg\r\r\ing of December, in the Year 1677, I think

it was that Year.

Oates. I defire you would afk him, whether

they were not Pr lefts and Jefuits that govern'd that

Houfe?
L. C. y. What a Queftion is that! I tell you 'tis

not fit to be afked.

Oates. I demand an anfwer to it, upon the Oath

he has taken.

L. C. y. And I tell you, upon the Oath you

have taken, you are not, bound to anfwer any fuch

Queftion, C "
Oaies.
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Oalis. Good my Lord, let my Queftions be an-

fwered.

L. C. J. No, Sir, they fliall not : How now, do

not think to put Irregularities upon us, if you will

behave your felf as you ought to do, and keep to

that which is proper, well and good.

Odtes. If your Lordfliip pleafes, I think this very

proper for me.

L. C. y. What, to aflc fuch improper Queftions

as thefe are ?

Oates. Truly, my Lord, I think they are fit

Queftions tO be aflced.

L. C. J. But we are all of another Opinion.

Oates. My Lord, I defire to know, whether

they are not fet on by their Superiours to do this ?

L. C. J. That is not a fair Queftion neither.

Oates. Give me leave to make my Defence, my
Lord, I befeech you.

L. C. y. Ay, in God's Name ; but I pray you

then make it in a regular and becoming way ; for

I know of no Privilege you have more than otiier

People, to ufe WitnefTes as you do.

Oates. My Lord, I look upon my felf as hardly

ufed in the Cafe.

L. C. y. I care not what you look upon your felf

to be, if you will afk Queftions, afk none but

fair Queftions, and while you keep within Bounds

you fhall be heard as well as any of the King's Sub-

jefts ; but if you will break out into Queftions that

are impertinent, extravagant, or enfnaring, we
muft corredt you, and keep you within proper

Limits.

Oates. Then, my Lord, I afk whether he was

not a Witnefs St the Trial of the five Jefuits, and

at LaHghorn^s, Trial ?

L. C. y. Ay, that is a proper Queftion, what fay

yoii to't, Sir .?

Mr. Hilfiey. 1 Was fo. Sir.

Oates. Pray, my Lord, alk him What Credit he

received at thofe Trials ?
^

L. C. y. What a Queftion is that to aflc any
Man!

Oates. My Lord, I think it is a fair Queftion.

L. C. y. No, indeed, it is nor a fair one at all.

Odtes. My Lord, I defire to know what induces

him to come here as a Witnefs now, fince it appears

th^t now he comes to give an Evidence that he
gave fix Years ago, and was not believed ?

Mr. Hit/ley. My Lord, I am fubpoena'd.

L. C. y. He has given you an Anfwer to the

Queftion, though I think it was an idle Queftion,

and not at all to the Purpofe.

Oates. It may be, fee may have fome particular

reafon to induce him to it now.

L. G. y. Well, he tells you he came becaufe he
was fubpoena'd, and that is fufficient : He is not
compellable to be a Witnefs, unlefs he be fubpoe-

na'd ; but if a Man will come without a Subpoena,
and give Evidence in a Caufe, that is no Objeftion

to his Teftimony.

Oates. My Lord, I defire to know of him, whe-
ther he is to hasve any Reward for fWearing ih this

Caufe ?

L. C. y. What fay you. Sir, are you to have
any Reward for your Evidence ?

Mr. Hilfiey. None at all as I know of, my Lord,
I aflut^ you.

Mr. yuji. pyithins. He is not paid for his Evi-
denee, Mv Oates.

Oates. If he be or be not, I cannot tell, nor do
I kfrow \Vho ever was paid for it.

L.Cy, Have you ainy riiore Queftions t© a(k
hinfi ?

Oates. Pray, my Lord, I defire to know what
was the Occafion of his coming away from St.

Omers ?

Mr. Hilfley. I had finiflied my Studies.

Oates. Pray, my Lord, be pleafed to afk him,
if he never heard of any Confult of the Jefiiits here
in England, in the Month of Aprii 78^ and from
whom he did hear of it ?

Mr. Hilfley. I did hear of it among the iieft of
the Students of the College.

L. C. y. What did you hear of ?

Mr. Hiljley. I did hear of a Confult of the Fa-
thers ih April 1678.

Mr, At. Gen. Yes, there was, but not fuch an
one as Mr. Oates fpeaks of, nor was he^t it.

Mr. yujt. Holloway. For what Was that Confult,

I pray you ?

Mr. Hiljley. It was nothing but a Triennial Con-
gregation about the Affairs of the Society.

L. C. y. What were they to do there ?

Mr. Hiljley. My Lord, I Was informed among
them there, that it was only what they ufed to have
once in three Years for ordinary Affairs.

Oates. My Lord, he pretends to tell when I

came thither, I defire to know of him from what
time it was he faw me there, and how often ?

Mr. Hiljley. Generally every Day, as near as I

can remember, I think, Mr. Oates ; you and I,

Mr. Oates, went to School in the fame Place.

Oates. Pray, how many Days was I abfent frOm
thence in that Time you were there ?

Mr. Hiljley. You were there generally as often as

I ; I do not know whether ever you mifs'd a Day
or no.

Oates. Pray, my Lord, will you aflc the Gentle-

man one Queftion more, whether he can particu-

larly tell thac he did fee me every Day at St. Omers?
For 'tis not enough for him to fwear that he faw

me there •, but he ought to give an Account how he

comes to know it by fome particular Circumftances.

L. C. y. He has given you feveral Circumftances

of his Knowledge ; for he fays he was there all the

while from your coming, till the 23d oiApril New
Stile, that he came for England -, he fays he was a

Scholar in the fame Form and Clafs with you, and

becaufe he does not remember himfelf to hav^
been abfent, he does not remember you to be abfent

neither.

Mr. At. Gen. And he fwears particularly to the

very Time he came over, which was April the 14th

Old Stile.

Oates. Well, I have no more Queftions to alk

this Gentlemen.

L. C. y. Then call another.

Mr, Sol. Gen. Cryer, call Mr. yobn Dorrel.

[Who was fworn.

L. C. y. Look ye, Mr. Attorney, you did open

things at the firft for Method's fake by Periods of

Time ; the firft was Hiljley's coming over, the next

was the meeting with Burnahy, now pray obferve

that Method, and call that Burnaby next.

Mr. At. Gen. My Lord, w^ fhall call him by
and by ; but we have not done with this Bufinefs

about Hiljley, v/e have fome Witneffes that will

give an Evidence to ftrengthen and bact his Tefti-

mony. Come, Mr. Barrel, what have you to fay

to this Matter?

Mr. Dmel. My Lord, in April 1678, I c-ai*»e

from Brujfels to England, where prefently after I

came, I wis with one Mr. Qshurn dind my Mother;

and there was a Difeourfe between my Mother and

him about Religion.

LX.y.
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L. C. J. Where was that ?

Mr, Dorrel. It was here in England.

Mr, At. Gen. Now tell the time when that was.

Mr. Dorrel. As near as I can guefs, it was the

15th or 16th oi April Old Stile, in the Year 1678.

Mr. At. Gen. Well, Sir, go on with your Story.

Mr. Dorrel. My Mother was laughing at his Re-

ligion, and telling him fome ridiculous Stories,

and he replied, there are a great many that are fo

ignorant, that are bred up in the Religion of the

Church of England^ that they are forced to be fent

to the Colleges abroad to be taught, even fome of

the Clergy of that Church, and particulariz'd in

one Sampfon Lucy alias Oates., that was a Scholar at

that time at St. Omers, as he was aflfured by a Gen-

tleman that was nev/ly come from thence. My
Mother is now fick, or elfi fhe would have been

here, and would have teftified the fame I now do.

Mr. Sol. Gen. This Gentleman is a Proteftant,

Mr, Oates.

Dates. What is your Name, Sir, I pray?

Mr. Dorrel. My Name is John Dorrel., Sir.

Oates. Were you never at St. Omers a Student

there ?

Mr. Dorrel. I was there, but before your time,

Do6lor; I had not the Happinefs to be there,

while you were there.

Oates. I pray, Sir, what Religion are you of .''

Mr. Dorrel. I am a Papift nov/.

Oates. I defire, my Lord, the Court would be

pleas'd to take notice of it, he owns he was reco-

cil'd to the Church of Rome.

Mr. Dcrrel. Mr. Oates, to fatisfy you, I v/ent

over when I was a Child of 12 or 13 Years old,

and fo was bred in that Perfuafion.

L. C. y. Well, well, we all pbferve what he

fays.

Mr. Sol. Gen. Pray fwear Mr. Oshotirn.

[JFhich was done.

Mr. Al Gen. My Lord, we call this Perfon only

to this Matter. Pray, Sir, will you give the

Court and the Jury an Account what Difcourfe you

had with Mr. Hilfiey about Oates, and pray. Sir,

tell the time when it was.

'

Mr. Oshourn. My Lord, I went out of Town the

30th of April, the Year before the pretended Plot

was difcover'd by Mr. Oates, and 1 met with Mr.
Hiljley two or three Days before, and enquiring of

him about the affairs of St. Omers, he told me of

a Minifter of the Church of England that was come
thither to be a Student there, who went under the

Name of Sampfon Lucy, but his right Name was
Oates -, I afk'd him what he pretended to ; did he

intend to be of that Order? He told me, he did

believe that he would not be admitted for his irregu-

lar and childilh Behaviour, and that he had left

him in the College ; and this I afterwards in Dif-

courfe told to Madam Dorrel, who is a Proteftant

;

and to my Mother, who is fince dead.

Mr. At. Gen. Will Mr. Oates alk this Gentleman
any Queftions?

Oates. I only afk him what Religion he is of?

L. C. J. What Religion are you of, Sir ?

Mr. Oshourn. I am a Roman Catholick, my
Lord.

Mr. Sol. Gen. Now, my Lord, we come to call

Mr. Burnaby, Pray fwear him.

[IVhich was done.

Mr. At. Gen. Mr. Burnahy, pray will you ac-

quaint my Lord and the Jury, of the time when
you came from St. Omers to England^ and when
you met with Mr. Hiljley ?

Vol. IV.

Mr. Burnahy. I met with Hiljley on the 18th of
April 0\d Stile, in the Year yi ; then I purfued my
Journey the following Day to St. Omers.

L. C. y. Where did you meet him ?

Mr. Burnahy. Between Sittenbourn and Canter-

bury, and afterwards I purfued my Journey from
Canterbury to Dover, irom thence to Calais, and
from thence to St. Omers. I arrived at St. Omers
the 2ift of April Old Stile, which was the ift of
May New Stile-, upon the 2d oi May Mr. Oates

was in my Company, I was walking m the Garden,
and he came into my Company.

/.. C. y. When was it?

Mr. Burnaby. The 2d of May New Stile, and the

third of M^_y again I went into the Garden, and
there he was with me again ; and the 5th oi May I

faw him again.

L. C. y. V/hcre ?

Mr. Burnaby. In the Rhetorick Form.
L. C. y. But where, in what Place?

Mr. Burnahy. At St. Omers.

L. C. y . You fpeak of your own Knowledge,
you are lure you fiw him there at thofe times ?

Mr. Burnahy. Yes, in the Rhetorick School, and
in the Garden.

Mr. At. Gjn. What more do you know of him?
Mr. Burnahy. I fiv/ him again the 8th oi May

New Stile, that is the 28th of 4"rz7 Old Stile ? I

mean by New Stile, that Stile which was ufed in

the Place where I was then.

My. At. Gen. How long was he there before he
went away?

Mr. Burnahy. I know he was there from the 2d
of ]\/[ay, the Day after I came thither, to the 20th
of yune, and then I went away, or thereabouts.

L. C. y. Did you fee him daily all that time?

Mr. Burnaby. Yes, from Day to Day he was not

out of the Houfe.

L C. y. Were you a Scholar there with him ?

Mr. Burnahy Yes, I was.

- L. C. y. What Year was that ?

Mr. burnahy. In the Year 78.

Mr. At. Gen. Mr. Oates may afk him what
Queftions he will.

Oates. My L.ord, lie fays he went away, I defire

to knov/ whither he did go.

Mr". Burnahy. I v/ent avv'.ay the 20th of 7«/7^froni

St. Omers, it is no matter whither I went.

Oates. I defire he may give an account what Re-
ligion he is of.

Mr. Burnahy. I am a Rotnan Catholick.

Oates. .My Lord, I defire to know whether he be

not of that C3rder.

L. C. y. That I will not afk him, I'll aflfure you.

Oates. Truly, my Lord, I think it is a very hard

matter for me to have Jefuits admitted as Witnelfcs

in fuch a Caufe againft me.

L. C. y. I have told you already, you are not to

afk any Queftions of any WitnefiTes that may fub-

jed: them to any Penalty, or make them accufe

themfelves of any Crime.

Oates. My Lord, I humbly defire he would give

an account, whether he were not admitted into the

Society.

L.C.y. I tell you, he is not to be aflc'd that

Queftion.

Oates. He has own'd it before,

L. C. y. Do you take your Advantage of it, if

you can prove it.

Oates. Then, my Lord, I defire to afk him,

whether or no he did appear as a Witnefs at the Trial

of the five Jefuits,

C 2 Mr.
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Mr. Burnahy. No, my Lord, I did not.

Oates. Pray, my Lord, afk him whether he was

not fummon'd to appear then.

Mr. Burnaby. No, I was not.

Oates. Pray, my Lord, afk him what Reward
he is to have for coming, and giving this Evidence.

L. C. J. Are you to have any Reward for being

a Witnefs in this Caufe?

Mr. Burnaby. None, my Lord, that I know of.

L. C. y. That was a proper Queftion to be

aflc'd, and you have a fair Anfwer to it.

Oates. Pray, Mr. Burnaby^ by what Name did

you go at St. Omers.

Mr. Burnaby. By the Name of Blunt.

Mr. At. Gen. And what Name did he go by
there ?

Mr. Burnaby. Who, Sir?

Mr. At. Gen. Mr Oates.

Mr. Burnaby. By the 'Name of Samp/on Lucy.

Oates. My Lord, 1 defireyou to aflc him whether

he did know of any Confult that was to be held here

in London, in April ^-8, and by whom he knew
it.?

L. C. J. What fay you, Sir, did you know of

any Confuk.?

Mr. Burnaby. No, I neither heard of it, nor

knew any thing of it.

Mr. At. Gen. Now, my Lord, we fhall go on
to another period of Time, and that is concerning

Pool. Swear Mr. Pool. [JVhich iias done.

Mr. 6'^/. Gen. Pray will you acquaint my Lord
and the Jury, whether you knew Mr. Burnaby at

St. Omers.

Mr. Pool. Yes, I did, Sir.

Mr. Sol. Gen. Do you know the time when he
came to St. Omers ?

Mr. Pool. No, I do not remember it.

Mr. At. Gen. When did you come over from
St. Omers ?

Mr. Pool. The 25th of April.

Mr. At. Gen. What Stile ?

Mr. Pool. Old Stile.

Mr. At. Gen. In what Year ?

Mr. Pool. In the Year 78.

Mr. At. Gen. Did you know Mr, Oates at St.

Omers ?

Mr. Pool. Yes, I did know that Gentleman
there }

Mr. At. Gen. Was he at St. Omers that time you
was there ?

Mr. Pool. Yes, he was.

Mr. Sol. Gen. Did you leave him there when you
came away ?

Mr. Pool. Yes, I did leave him there when I

came away.

Mr. Sol. Gen. Pray tell the Court fome particu-

lar thing why you remember it, and upon what
account you came away.

Mr. Pool. Upon the Occafion of my Brother's

Death I came over, and I can tell feveral Par-
ticulars of my Journey ; I came away upon the

I'hurfday^ and I came to London upon the Sunday

following.

Mr. At. Gen. You are fure you left Mr. Oates

there then }

Mr. Pool. Yes, I am fure I did leave Mr. Oates

there when I came away, and I came away thence

the fifth of May New Stile, the twenty-fifth of

April Old Stile.

Mr. Sol. Gen. Pray how long did you know Mr.
Oates there ?

Mr. Pool, I knew him there from Chrifimas be-

fore that.

L. C.J. You were of the College, were you
not ?

Mr Pool. Yes, I was a Student there.

L. C. J. You are fure he was there all the

while.

Mr. Pool. I do not remember he v/as a Day ab-

fent, and if he had gone away, particular Notice
would have been taken of it.

L. C. J. Did you fee him there tv/o or three

Days before you came away ?

Mr. Pool. I faw him that Morning I came away,

L. C. J. And what time before ?

Mr. Pool. I faw him two or three Days before

that.

L. C. J. Can you name any particular Days ?

Mr. Pool. I faw him the firft of May, and the

fecond of May, and the fifth of May, which was the

25th of April Old Stile, and then I came away.

L. C. J. Are you fure you left him there then }

Mr. Pool. I am fure I left him there, I can fwear

it without any difficulty at all.

L. C. J. What do you afk him, Mr. Oates ?

Oates. I defire to know what Religion he is of,

L. C. J. What Religion are you of?

Mr, Pool. I am a Roman Catholick.

Oates. I defire your Lordfliip would afk him,
whether he was a Witnefs at the Trial of the five

Jefuits, or at Langhorn'?, Trial.

Mr. Pool. No, I was never an Evidence before

in my Life.

Oates. Pray, my Lord, aflc him, whether he

was not admitted into the Sodality of the Virgin

Mary.

L. C. J. No, indeed, I fhall afk him no fuch

Queflion.

Oates. Pray, my Lord, let him anfwer it.

L. C. y. Prove what you can when it come to

your Turn, but afk him no entangling Queflions.

Oates. He has made himfelf liable to a Penalty

by being in that Seminary,

L. C. y. 1 hope a Man may be at St. Omers, and

yet not be punifli'd for it, Mr. Oates.

Oates. It is my Defence to difable the WitnefTes

againfb me.

L. C. y. But they mufl not be afk'd what may
make them accufe themfelves.

Oates. My Lord, it is hard that the WitnefTes

fhall not be made to anfwer my Queflions.

L. C. y. Pray, Sir, be quiet. We have told you

often enough already, you muft not think to go-

vern us, it mufl not be allow'd.

Oates. My Lord, I defire he may be afk'd then,

what Reward he has to come, and fwear in this

Caufe.

Mr. Pool. My Lord, I do not know that I am
fo much as to have my Charges borne.

L. C. y. Are you to have any Reward ?

Mr. Pool. No, my Lord, that I know of,

Oates. Pray, my Lord, I defire he may be afk'd,

what was the occafion of Mr, Hiljley's coming a-

way from St. Omers.

Mr. Pool. Indeed I did not examine into the oc-

cafion at all, for I was never a Man that meddled

or made on any fide, but lived quietly in the Col-

lege, and minded my Studies.

Oates. My Lord, I defire your Lordfhip to afk

him whether he did know of any Confult t)f tht

Jefuits in April 78, and from whom he knew it.

Mr. Pool. I know not of any particular Cofiflilt,

I heard fomething in general of a Triennial Con-

gregation, but I cannot fpeak any thing of my owa
KnoY/ledge.

04ies.
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Oates. My Lord, I defire to know of him, if he

can tell when I came to St. Omers.

L. C. J. Do you know when Oates came to St.

Omers ?

Mr. Pool. About Chrijlmas, as near as I can re-

member, it was the latter end of November.

Oates. How much before or after Chrijimas was

it?

Mr! Pool. I cannot tell exaftly.

Oates. What Year was it in ?

Mr. Pool. In the Year yy.

Oates. I defire to know of him, my Lord, whe-

ther he faw me every Day at 5/. Omers at Dinner.

Mr. Pool. I cannot fay that ever I knew he was

abfent any one Day, never three Days I think I may
affirm, but only when he was in the Infirmary.

Mr. At. Gen. That's the Place where they go
when they are fick.

Oates. Pray, my Lord, afk him by what Name
he went, when he was there in the College.

Mr. Pool By the Name of Killingbeck.

Mr. Sol. Gen, By what Name did he go, I pray

you ?

Mr. Pool. By the Name of Samp/on Lucy.

Mr. Sol. Gen. Swear Mr. Henry 'Thornton.

[JVhich was done.

Mr. At. Gen. Mr. Thornton., pray where were you
in the Year 78 ?

Mr Thornton. At St. Omers, my Lord.

Mr. At. Gen. Do you remember Mr. Oates there,

do you know him ?

Mr. Thornton. Yes, I know him very well.

Mr. At. Gen. When did he come thither?

Mr. Thornton. He came there about Chrijlmas 77.

Mr. At. Gen. How long did he continue there ?

Mr. Thornton. He ftaid there till St. John Baptifi's

Eve in June 78.

Mr. At. Gen. Midfummer you mean.

Mr. Thornton. Yes, the Eve of St. John Baptift.

Mr. At. Gen. What Stile ?

Mr. Thornton. ISitw Stile.

Mr. Sol. Gen. Did you fee him there all the

while ?

Mr. Thornton. Yes, I did fee him every Day, I

believe, in the Refeftory at Dinner-time, and at

Night in the Dormitory, where all the Collegians

have their Beds : I lay over-againft him every

Night, I faw him particularly upon the Day of

Hiljleyh Departure, which was the 24th of April

New Stile, and I faw him the ift of May New
Stile, upon the coming of Mr. Burnahy to the Col-

lege j and particularly again I remember him there

the 2d of May., when my School-fellows exhibited

an Adion, or Play.

Mr, At. Gen. Was Mr. Oates there then ?

Mr. Thornton. Yes, I faw him prefent at it, and

I know it by this particular Circumftance, there

was a Scuffle between him and another about a

Place to fee the Play.

Mr. Jones. Did you fee him the 23d of AprilOld
Stile, that is, the 3d of May New Stile, which was

the Day after your Play, that you remember ?

Mr. Thornton. I do not remember that I did fee

him that Day, by any particular Circumftance,

tho' I believe I did.

Mr. Jones. Do you remember when Mr. Pool

came away from St. Omers.

Mr. Thornton. Yes, I do.

Mr. Jones. When was that ?

Mr. Thornton. The 5th ofMay New Stile.

Mr. Jones. Was Oates at Si. Omers at that time ?

Mr. Thornton. Yes, he was there then, I am fure.

Mr. At. Gen. Was not he Reader there in the
College ?

Mr. Thornton, He was Reader in the Sodality,

and to my knowledge, he did not mifs once from
the 24th of April New Stile, to the 24th of M^y
New Stile, from being there, and reading in the

Sodality.

L. C. J. What did he ufe to read ?

Mr. Thornton. Some fpiritual Book, or piece of
Divinity, or the like, as it was ufual to have read
every Sunday and Holiday.

L. C. J. And that is one reafon why you conclude
he was there all that while, becaufe every Sunday
and Holiday he was to read, and did read.

Mr. Thornton. Yes, my Lord.
Oates. Pray, my Lord, be pleas'd to allc this

Gentleman what Religion he is of.

Mr. Thornton. A Roman Catholick.

Oates. Where does he live ?

L. C, J. Where do you live, Mr. Thornton ?

Mr, Thornton, I am a Northumberland Man,
that's my Country.

Oates. My Lord, I defire to know of him, when
he did come from St. Omers.

Mr. Thornton. I came from St. Omers, my Lord,
about two Years after that Oates went away from
thence.

Oates. Pray, my Lord, be pleas'd to afk him,

who it was that was Reftor or Govenor of that

Houfe or College.

Mr. Thornton. It was one Mr. Richard Afiby.

Oates. Pray, my Lord, be pleas'd to aflc him
what School he was in there. I

Mr. Thornton. I was in Syntax, my Lord.

Oates. Then, my Lord, I would aflc him ano-

ther Quefl:ion,and that is this. Whether he was not

a Witnefs in behalf of the five Jefuits and Mr.
Langhorn ?

Mr. Thornton. No, I was not, my Lord,

Oates. My Lord, I defire to know if he can tell

the occafion of Mr. Hiljley''s coming away from

St. Omers.

Mr. Thornton. It never concern'd me at all, and

I never enquired into it.

Oates, Then, my Lord, I would afl<; him this

Queftion, Why he is lb precife as to his Remem-
brance of what was done in April and May, when
he does not give any account of any other time, nor

did the other WitnefTes.

L. C. J. Yes, but they do -, they give you a

particular account from the time of your coming

thither, which was about Chrijimas, fome fiy the

latter end of November or the beginning of Decem-

ber, they are not pofitive to any particular time,

but thereabouts, and fo from that time all along

till June.

Oates. I beg your Lordfhip's pardon, I did not

hear that he faid any fuch thing.

L. C. J. If you will, I'M alk him that Queftion

again for your Satisfadion,

Oat€s. If you pleafe, my Lord.

L. C. J. Then mind what is faid •, Do you re-

member that Oates was there in March before, and

in February before ?

Mr. Thornton. YeS, I particularly remember in

March before, he did read a ridiculous Book in the

Sodality, and he was remarkable in the Houfe by

twenty ridiculous PafTages.

Oates. I do acknowledge I did in March read a

pleafant Book, call'd, The Conitfnpt of the Clergy,

L. C. J. By whofe ordtv did he fead that Book

in the Sodality ?^
Mr.
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Mr. Thornton. I do not know whether it was by

his own Eiedlion that he was Reader there, or by

the Command of the Prefecfl of the Studies, that has

the Care of the Students, and appoints them their

Bufinefs.

Oaies. Pray, my Lord, be pleas'd to aflc him

how long he was refident at S(. Omers.

Mr. Thornton. I was there feven Years.

L. C.J. You faid he was there in June, till

Midfimmer Eve.

Mr. Thornton. Yes, he was fo.

Oates. I own that I was there in June., but that

was after I return'd from England.

L. C. J. When do you fay he left the College

firft?

• Mr. Thornton. He never left the College from

the time of his coming thither firft till Midfiim-

mer Eve, only one time that he was at Walton., and

that was but a Day or two at moil, which is not a

League out of Town.
L. C. J. Do you remember him there about

Chriftmas time .''

, Mr. Thornton. Yes, my Lord, very well.

L. C. J. When was it he went to Watlon ?

Mr. Thornton. About the latter end o^ January.,

as^ I do remember, and in February above Shrove-

tide., I remember him particularly to be there.

, L. C. J. Now, Mr. Oates, you fee he fpeaks to

other times befides April a.nd May, and he brings,

upon my Word, very notable Circumftanccs.

Oates. H>.' fays he went to School with me there,

I think, my Lord ?

Mr. Thornton. No, I fay he was in the fame Col-

lege.

L. C. J. But not in the fame Claffis, for it feems

•you were in the Rhetorick Form, and he in the

Syntax.

Mr. Thornton. My Lord, he went there by rea-

fon of his Age, and upon no other account ; he

might have gone elfewhere with us who were of

a lower Form for any great ftore of Learning he

had.

. L. C. J. You hear him, I fuppofe, Mr. Oates,

he gives no great Commendation of your Scho-

larfhip.

Oates. That is nothing to this Quefton ; but

pray, my Lord, be pleafed to afk him, whether

he did not hear of a Confult of the Jefuits held here

in England in April 78 .''

L. C. J. What fay you, Sir ? Did you hear of

any fuch Confult ?

Mr. Thornton. Yes, my Lord, I did hear of a

Triennial Congregation, fuch as ufed to be held by

them, but that did not belong to me to enquire in-

to it.

Oates. My Lord, I defire to know of whom he

did hear it ?

L. C. J. How do you know there was fuch a

Confult, who told you of it ?

Mr. Thornton. I heard of it in this Houfe, and I

had read that it was the Cuftom of that Society of

People, to have fuch a Meeting once in three

Years.

Mr. At. Gen. Pray for what purpofe did they fo

meet ?

Mr. Thornton. As I have been told, it was to

fend a Procurator to Rome, and for their managing
their other Affairs, which concern'd their Society.

- Mr. Sol. Gen. Have the Jefuits ufually fuch a

Confult once in three Years, Sir ?

,- Mr. Thornton. I was , never, prefent at any fuch

Congregation, I was not capable of it. .. . - .

L. C. J. But was it ufed to be faid fo ?

Mr. Thornton. Yes, my Lord, I have heard it

faid fo, and read of it.

L. C. J. Mr. Oates. will you afk him any more
Queflons ?

Oates. No, my Lord.

L. C. J. Well then, go on, Mr. Attorney, and
call another Witnefs.

Mr. At. Gen. Swear Mr. P^illiam Conway.

[Jrhich zvas done.

Mr. Sol. Gen. Mr. Conway, pray will you give

my Lord and the Jury an account where you were
in the Year 1677, and in the Year 1678 ?

Mr. Conway, I was then at St. Omers, my Lord.

Mr. Sol. Gen. Do you remember Mr. Oates there

at any time .''

Mr. Conway. Yes, my Lord, I do.

Mr. Sol. Gen. Pray, at what time was he there,

as you remember ?

Mr. Conway. He came in December before Chrift-

mas, 1677, and did not go away till June 1678.
Mr. Sol: Gen. What time in June did he go a-

way ?

Mr. Conway. About the twentieth of June, I

think.

Mr. Sol. Gen. Were you there all that Year ?

Mr. Conway. Yes, I was there a Scholar in the

College.

Mr. Jones. Was he all the time you fpeak of in

the College ?

Mr. Conway. He lay out one Night.

Mr. Sol. Gen. What time was that ?

Mr. Conway. In January, to the befl of my re-

membrance.

Mr. Sol. Gun. Could he be out of the College any
time and not be mifs'd ?

Mr. Conway. No, my Lord, he could not.

Mr. Sol. Gen. Did you mifs him at any time ?

Mr. Conway. No, my Lord.

Mr. Sol. Gen. Was he there in April 1678 i*

Mr. Conway. Yes, my Lord.

Mr. Sol. Gen. Can you tell any particular PafTa-

ges that can make you remember it ?

Mr. Conway. Yes, my Lord, I can.

yir.Sol. Gen. Tell my -Lord and the Jury how
you can remember it.

Mr. Conway. I remember Mr. Hiljley's Departure,

which was the 24th of April New Stile, and foon

after Mr. Burnaby came, but I do not know the

time exaftly •, I was defirous to know ofMv. Burnaby

whether he met Mr. Hiljley upon the way, and he

told me he did meet him, and the next Day I

faw Mr. Oates and Mr. Burnaby walking together

very familiarly, and I took particular notice of it

at that time, Mr. Burnaby being but newly come,
fo that I took him to have known Mr. Burnaby be-

fore, or elfe I concluded him to be a little impu-
dent by his intruding into his Company.

Mr. Sol. Gen. Do you remember him in March
before }

Mr. Conway. Yes, Sir.

Mr. Sol. Gen. What Particulars do you remem-
ber of his being there then .f*

Mr. Conway. I remember him to be there on the

Thurfday in Mid-Lent, the Scholars in the College

iiad a peculiar Recreation, which they call. Saw-
ing of the Witch, and Mr. Oates was among them,
and I was one of them that broke a Pan about his

Head for Recreation.

Mr. Sol. Gen. Do you remember the ifl of May,
that there was in your College a Play adted ?

Mr,
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Mr. Conway. As for the Play, I temember what
I'art Efquire Pool a^ed in itj but I remember not

any Particulars that can make me fo fure as to fwear

that Oates was there ?

Mr. At. Gen. Do you remember any fcuffling for

;i Place there ?

Mr. Cdnway. I do not remember it of my own
Knewledge, I heard of it afterwards.

Mr. Sol. Gen. You lay that you faw Mr. Burnaby

and him walking together the next Day after he

came ?

yir.C&ntvdy. Yes, I did fo, Sir.

Mr. Sol. Gen. Did Oates ufe to read in the Soda-

lity ?

Mr. Conivay. My Lord, there was another cho-

fen according to the Cuftom to read, but Mr. Oates

took the Book, and did read.

Mr. Sol. Gen. Did he read conftantly ?

Mr. Conway. I did never rhifs him any Sunday

or Holiday all the time.

L. C. J. From what time to what time did he
read ?

Mr. Conway. From a little after Eajler till he
went away.

Mr. At. Gen. Is it ufually taken notice of in the

College when any Perfon who is a Scudent goes

away from the College .''

Mr. Gcinvay. There is nothing more difcours'd

of among the Scholars than tliat, when it happens
any one goes out of the College.

L. C. J. And pray when did he go away ?

Mr. Genway. In June, about the twentieth, as

near as I can remember.

Mr. Sol. Gen. Did you obferve him at Dirtner

there conftantly ?

Mr. Conway. Yes, he fat by himfelf

Mr. Sol. Gen. How came that to pafs ?

Mr. Conway. He fat at a little Table in the Hall

by himfelf, for he pretended, being a Man in

Years he could not diet as the reft of the young
Students did, and therefore obtain'd leave to fit

alone at a little Table by himfelf, and he fat next to

the Table of the Fathers, to which all the Students

were to niake their Reverence before they fat down.
X. G. J. He was a very remarkable Man by his

fitting by himfelf ; did he fit there always ?

Mr. G&nKvay. He changed his Table once, and
I tdok notice that he fat on the other fide of the

Refeflory.

Mr. Sol. Gen. When was that I pray, can you
remember ?

Mr. Gonir-^. That was a little after Eafter.

Mr. At. Gen. Will Mr. Oales afk him any

Queftions ?

Oates. Pray, my Lord;, will you alk- this Gentle-

man what Religiein he is of.

Mr. Conway. I am a Roman Catholick.

Gates. Pray, alk him where he lives.

L. C. J. Where do you live. Sir ?

Mr. Conway. Where now at prefent, my Lord ?

L. G. y. Where do you ufually live ?

Mr. Conway. I am a Flintjhire Man, my Lord.

Oates. Pray a& him what riame he did go by at

St. Omers ?

Mr. Conway. By the Name of Willimn Parry.

Oates. Pray alk him by what Name he gave his

Evidence in at the five Jefuits Triil.

L. G. J. Were yjau a Witnefs at the Trial of the
five Jefuits ?

yiv.Coniikiy, Yes, Iw.is.

L. C. J. By what Name did y©U give y«iur Evi-
dence there ?

n

to

Mr. Conway. By the Name of Parry.
Oates. Then I defire the Court to fake notice he

reprefented himfelf by a feign'd Name in a Court
of Record.

Mr. Conway. 1 went by both Names, my Lord.
L. C. J. Well, make what Advantage you can

of it by and by.

Oates. Pray, my Lord, afk him, if ever he
heard of any Confult of the Jefuits held here in
England in April 1678.

Mr. Conway. Yes, I did.

Oates. Pray, my Lord, alk him who inferm'd
him of that Confult.

Mr. Conway. I heard it among the reft of the
Scholars, and feeing fome of the Fathers go over V&
it, I was told fo.

Mr. At. Gen. Is it an ufual thing for them
have fuch Meetings ?

Mr. Conway i They have a Congregation ordina-
rily once in three Years.

Mr, Sol. Gen. Does it go by the Name df a Gen-
fult, or what Name has it .?

Mr. Conway. Some call it a Congregation, and
fome a Confult.

Mr. Sol. Gen. What is the end of fueh Meeting,
as you have heard ?

Mr. Conway. They fay it was to chufe a Procu-
rator to fend to Rome, and give an account of the
Province.

Oates. My Lord, I would afk him another Qye-
ftion, whether he is to have any Reward for giving
this Evidence here.

Mr. Conway. No, not that 1 know of, but what
I exped from Almighty God.

Oates. Pray afk him how long he liv*d at Sf.

Omers.

Mr. Conway. Five Years.

Oates. My Lord, I have done with him.
Mr. Sol. Gen. Then call Mr. Haggerjlone, atid

fwear him. [Which -was done.

Mr. At. Gen. Mr. Haggerftone, pray will you ac-

quaint my Lord and the Jury, were you at St. Omejhs

in the Year 1678, with Mr. Oates ?

Mr. Haggerftone. Yes, I was, my Lord, I had
the Honour to be of the fame Bench with the

Doctor of Salamanca.

L. C. J. You mean you were of the fame Glafs

with him.

Mr. Haggerftone. Yes, my Lord of the fame
Clafs.

L, G.J.. in what Year was it ?

Mr. Haggerftone. In the Year 1678.

Mr. At. Gen. In what Form were you ?

Mr. Haggerftone, In the fame Bench with Dr.
Oates, in the Rhetorick Form.

Mr. At. Gen. Do you remember Mr. Oatis in

April 1678.

Mr. Haggerftone. Yes.

Mr. At. Gen. What time ?

Mr. Hoiggerftane. He fpoke untia me <Jn the 25th

oi Aj^ril.

Mr. At. Gen. What Stile do you niean ?

Mr. Haggerftone. New Stile, Sir ; to avoid Con-
fiifion, I fpeak of the Stile ©f the Plate where I

was ; he afk'd me concerning our Sehbol-fellow

M[r. Hiljley, who was then gone from the College,

whether I had heard ahy thing from him fince he

went away, and he Ipoke of an Indifp&fition he had^

for which he prefcrib'd him a Medicine of Poppy,

and he thought it would do his Bufinefs effedually.

L.G.J. Who laid fo?

Mr.
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Mr, Hag^erfione'. The Dodtor of Salamanca % he

was call'd Sampfon Lucy in the College : and like-

wire he forbid him to chew Tobacco, which he ufed

to do very much ; he was call'd Titus Ambroftus^

he had twenty Names.
- Mr. At. Gen. Washe there all April, Sir ?

Mr. Haggerfione. Yes, he was. Sir.

• Mr. At. Gen. Did you know him in March be-

fore ?

Mr. Haggerfione. Yes, he was there all March
before.

-• M.r.At.~Gen. Was he there in February ?

Mr. Haggerfione. Yes, as near as I can remem-

ber, he was abfent but one Day, and then he went

to Watton in February
.,
or elfe in January.

L. C. J. Do you remember when he came thi-

ther firft .?

Mr. Haggerfione. Yes, my Lord, he came in

December near Chrifimas, as I remember.

L. C. J. Was it about that time, upon your Oath .?

- Mr. Haggerfione. I fpeak it upon my Oath, it

was.

' L. C. J. When did he go away ?

Mr. Haggerfione. About the latter end of June.

. L, C. J. Was he abfent any time between De-
cember and June ?

Mr. Haggerfione. I do not remember that he was

abfent, fave only in January or February, and that

was not for above a Night, when he went to

Watton.

L L. C. J. Might not he be abfent, and you not

mind it, or know it ?

- yix: Haggerfione. Sure if he had been abfent, v/e

could not but have known it.

' L. C. J. How fo, pray you ?

Mr, Haggerfione. If any goes away, 'tis fo pub-
lick, that it cannot be without notice being taken

of it.

- yir. At. Gen. Can you remember by any
ticular Token he was there in April or May ?

Mr. Haggerfione. He fpoke to me on the 29th
of April New Stile, and told me, that there was a

craving Englifioman had been there to beg an Alms,
and there was a Colleftion made for him among
the Scholars, but he faid he would give him no-
thing, for he told me he had been cheated by fiich

an one of fome Pieces of Eight in Spain \ this I

remember was the 28th or 29th of April New
Stile. I faw him there the ift oi May \ upon the
2d oiMay there was an Aftion of the Scholars, and
he was prefent at it ; the 5th ofA% I was at School
with him, when Mr. Pool went away for England,
and I heard him about that time preach a plea-

fant Sermon, for he would undertake fometimes
to preach, and he faid in it, That the late King
Charles II. halted betwixt two Opinions, and a
Stream of Popery went between his Legs.

L.C.J. Was this in A% .?

M.V. Haggerfione. Yes, juft after Mr. Pool went
away for England, and he had fome pretty Refle-
ftions in his Sermon about Toby's Dog wagging his

Tail.

- L. C. J. Well, do you afk this Witnefs
Queftion, Mr. Oates ?

Dates. Pray be pleafed to afk him, my Lord,
what Religion he is of ?

Mr. Haggerfione. I am a Papift, my Lord, I am
not alham'd of it.

. Oates. Pray, my Lord, afk where he lives ?

• Mr. Haggerfione. At London.

Oates. Pray alk him what Countryman he is ?

par-

any

Mr. Haggerfione. I am a Northumberland-man
;

my Father is Sir Thomas Haggerfione, a Man bet-

ter known than your Father, Dr. Oates.

L. C. J. Nay, nay, do not be in a Paffion, Man.
Oates. Pray afk him how long I was with him at

St. Omers.

Mr. Haggerfione. For half a Year at leaft.

Oates. My Lord, I defire to know how long he
flaid there himfelf ?

Mr. Haggerfione. I ftudied my whole Courfe of

Humanity there.

L. C. J. How long were; you there in all ?

Mr. Haggerfione. Seven Years.

Oates. Pray, my Lord, afk him, whether he
knows of any Confiilt held, or to be held, herein
England in April 1678 .?

Mr. Haggerfione. Yes, my Lord, I faw two of

the Fathers go from St. Omers to the Congregation,

and was there at their Return -, but all that time I

frequented Dr. Oates's Company, and he remained
in the College.

Oates. Pray, who were thefe two Fathers .?

Mr. Haggerfione. Mr. tVilUams and Mr. Marfij ;

and when they return'd, Oates aflced me about it,

whether they had been to the Confuk, and I told

him there was fuch a thing, but he never knew it

till afterwards ; but this I am fare of, he was never

miffing all the while, I fat on the fame Bench with
him.

Oates. Pray, my Lord, afl< him what Name he
went by at St. Omers.

Mr. Haggerfione. I went by the Name of Harry
Howard, my Mother was a Howard, DocStor.

Oates. Pray afk him, whether he came into Eng'
land when he went away from thence ?

Mr. Haggerfione. No, I went and fludied my
Philofophy at Doway.

Oates. I defire to afk him one Queflion more.

Mr. Haggerfione. Twenty, If you pleafe. Doc-
tor.

Oates. I defire to know of him the occafion of

Mr. Hilfiey's, coming away .''

Mr. Haggerfione. I do know it, but truly I can-

not tell whether it be fit for me to fpeak of it .? it was

upon fome unhandfome account, but I mufl not

blemifh any Gentleman, I think.

Oates. My Lord, I will afk him one Queflion

more, whether ever he was admitted into the So-i

ciety ?

L. C. J. I will not afk him that Queflion ; how
often have I told you no fuch Queftions are to be

afl<;'d ? Mufl I make him liable to Penalty .? No,
afk Queftions that are fair, and you fhall have a

fair Anfwer.

Oates. My Lord, I have done then with him.

Mr. Sol. Gen. Then fwear Mr. Robert Beefion.

[Which was done.

Mr, At. Gen. Pray, Sir, were you at St. Omers

in the Year "jy and 78 ?

M-t.- Beefion. Yes, my Lord, I was.

Mr. At. Gen. Did you fee Mr. Oates there then ?

Do you know him ?

Mr. Beefion. Yes, I know him very well, I did

fee him there.

Mr. At. Gen. What Months did you fee him
there ?

Mr. Beefion. He came there \n December, the

beginning as I remember, and he ftaid there to

June the latter end.

Mr. At. Gen. What year was that in ?

yir. Beefion. _}ri& cavnt in yy^ and went away

in 78.
Mr.
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Mr. At. Gen. Did you obferve him to be there In

April a.nd May 78 ?

Mr. Beefton. The latter end of Aprils and the

beginning of May^ I did.

Mr. At. Gen. Tell the Court particularly how
you remember it.

Mr. Beefton. My Lord, I faw him the firfl of

May at St. Omers^ where he played at Nine-pins,

and I laid a Wager upon the fame fide that he did,

and loft my Money as well as he.

L. C. J. Do you remember any other time ?

Mr. Beefton. I faw him the 2d of Mjy, by the

fame token that I met him in the College that Day,

when our School exhibited an Adtion in the Hall,

and I met him after Supper ; now in this Adion
I had both adted and fung, and they came and con-

gratulated me for my finging. Mr. Oates faid, if I

had paid for learning to fing, I had been bafely

cheated : and then in the Morning I was chofen

Reader in the Sodality, the i^thoi April, or there-

abouts, for a Fortnight, and Mr. Oates by his own
Submiffion was admitted to read, only with this

Condition, that if ever he were wanting, I was to

read again : but this I fay, I never fupplied the

Place ; therefore I am fure he did continue there

all the while, and if he had been out, I muft have

been called upon to read.

L. C. y. Were you in the College all the time

he was there ?

Mr. Beefton. Yes, my Lord, I was.

L. C. J. Did you mifs him at any time ?

Mr. Beefton. No, I never mife'dhim.

L, C. y. Are you fure he was not away all that

time ?

Mr. Beefton. I am fure, as much as a Man can

be certain of one that is of the fame Family with

himfelf ; nay, I am as fure of it, as that I was there

my felf.

L. C. y. Can you fpeak any thing particularly

of his reading ?

Mr. Beefton. My Lord, I was to have read, if

he was abfent -, but I was never called upon to read,

and therefore I may well conclude he was there all

the while.

L, C. y. He gives a material Evidence.

Mr. Sol. Gen. Was Mr. Oates fuch a remarkable

Man that he muft be mifs'd ?

Mr. Beefton. He was very particular, both for

Age, and that he had a particular Table to eat at.

Mr. Sol. Gen. Can you remember any thing

elfe ?

Mr. Beefton. I remember too, that when Mr.
Burnahy came firft, he was often with him ; the 2d,

3d, and 4th of May, I faw him there with Mr.
Burnahy, and I took particular notice of the Friend-

Ihip between them, which I thought ftrange be-

tween Perfons that I fuppofed never faw one an-

other before.

L. C. y. Have you any Queftions to afk this

Man, Mr. Oates ?

Oates. My Lord, I defire to afk this Gentleman
what Religion he is of?

Mr. Beefton. I am a Roman Catholick.

Oates. Pray, my Lord, be pleafed to afk him,
when he went to St. Omers, and when he came
away from thence, and how long he was refident

there ?

Mr. Beefton. I know not exadly what Year it

was I came, but I ftaid the greateft Part of feven
Years there.

Oates. Pray, my Lord, aflc him, what Jefuits

went from St. Omers to the Confultof ^m'/yS ?
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Mr. Beefton. There was fome that pafs'd by, I

did not take much notice ofthem.

Oates. Pray, my Lord, afk him, who it was in-

formed him of that Confult ?

Mr. Beefton. I do not know who particularly, I

only heard of fuch a Rumour.
Mr. At. Gen. Was it an extroardinary thing ?

Mr. Beefton. No, it was but an ordinary thing

as they ufed to have once in three Years.

Oates. You fay you faw me every Day there ?

L. C. y. He fays he believes he might, becaufe

you were Reader in his ftead ; and if you had been
abfent, he muft have been called upon to read,

which he was not, he fays.

Oates. Very well, my Lord, I defire you would
afk him, whether he does not remember fuch a
thing as an Eight-days Exercifc, wherein thofe

that perform the Exercife, are feparated from ali

Company during that time.

Mr. Beefton. Yes, my Lord, I do remember
that he was once in that Eight-days Exercife, and
during the Eight Days I faw him walk in the Gar-
den feveral times.

Oates. Pray, my Lord, afk him, if he were an

Evidence at the Trial of the five Jefuits, or Lang-
born, and whether he gave this Evidence long

ago?
Mr. Beefton. No, I did not, I was not there.

Oates. Pray, my Lord, afk him what Reward
he is to have ?

L. C. y. Arc you to have any Reward for your
Teftimony, Mr Beefton ?

Mr. Beefton No, my Lord.
Oates. My Lord, I defire to know of him, how

he comes to be pick'd out among the reft of the

Students there, to come here, and be an Evidence
in this Caufe ?

Mr. Beefton. My Lord, I was fubpoena'd by his

Majefty, if I knew any thing of this Matter, that

I fhould come here and teftify my Knowledge.
Oates. Pray, by what Name did he go at

St. Omers ?

Mr. Beefton. By the name of Beefton, as I do
now.

Oates. And is that his own Name ?

Mr. Beefton. Yes, my Lord.

L. C. y. Pray go on, Mr. Attorney,

Mr. At. Gen. Swear Clement Smith.

[JVhich was done^

Mr, Sol Gen. Pray, Sir, were you at St. Omers

in the Year 77 and 78 ?

Mr. Smith. Yes, I was.

Mr. Sol. Gen. Do you remember Mr. Oates there

at that time ?

Mr. Smith. Yes, I was in the fame Clafs with him.

Mr. At. Gen. Pray when came he thither, and

how long did he ftay there ?

Mr. Smith. He came a little before Chriftmas,

and ftaid till yune.

Mr. At. Gen. Was he not abfent at any time all

that while ?

Mr. Smith. No, he was not, except one Day.

Mr. At. Gen. Do you remember IVattonH Bufi=-

nefs, his going thither in yanuary ?

Mr. Smith. He told me of it, and that he de->

fign'd to afk the Re6tor leave to go.

L. C. y. Was he abfent any other time till yune ?

Mr. Smith. No, my Lord, for I will tell you,

I every Day dined with him, eat a Collation with

him in the afternoon, and breakfafted and fupp'd in

the fame Refedtory, during all that time, except

when he or I was in the Infirmary.

D ^ L,c,y,
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L, C. J. When ever he was abfent, he was in

the Infirmary, was he ?

Mr. Smith. Yes, my Lord.

Lr. C. J. Did not he mifs his Breakfaft any time

all that while ?

Mr. Smith. If he did, we ufed to enquire after

him.
Mr. At. Gen. Pray when were you in the Infir-

mary ?

Mr. Smith. The 21ft o^ April New Stile, I fell

fick, and I remain'd fick till May the 7th, and
was in the Infirmary, and then he vifited me almoft

daily, or every other Day in the Infirmary ; and
on the 2d of May I faw him and one Mr. Burnaby

together, and on the Day Mr. Pool departed, which

I take to be the 5th of May^ Mr. Oates came to

me as foon as he was gone out of the Houfe, and
told me of it ; and he did the fame too that Day
that Mr. Hiljley went away, which was the 24th of

April New Stile.

Mr, At. Gen. Was not he in the Infirmary him-
felf?

Mr. Smith. Yes, during this time he came into

the Infirmary, and was fick there.

Mr. At. Gen. When was that ?

Mr. Smith. A Day or two after Mr. HiJfley went
away, and continued there two or three Days, and
I remember it particularly by this Circumftance,

that he propofed a Queftion to the Phyfician about
himfelf in Latin, and fpoke a Solecifm, which was
this, hefaid, Si placet Dominatio veftra.

Oates Who did fay fo ?

L. C. J. You did, he fays, fpeak that falfe La-
tin to the Doftor.

Oates. That's falfe Latin indeed !

L. C. y. We know that, but it feems it was
your Latin.

Mr. At. Gen. When came he away from St.

Omers ?

Mr. Smith About the 20th of June ; fomething
after the 20th of June, as I remember.

L. C. J. Are you fure he was not out of the

College fo long as to make a Journey to London,
and back again ?

Mr. Smith. No, I am fure he could not without
being mifs'd ; and going to School with him, and
eating Dinner and Supper with him conftantly al-

ways at the fame place, I muft needs know if he
had gone.

Oates. When went I away from St. Omers, does he
fay?
Mr. Smith. After the 20th of June 78.
L. C. J. He is your old Acquaintance and School-

fellow, Mr. Oates j you vifited him when he was
fick.

Oates. What Religion is this Gentleman of, my
Lord, I would know ?

Mr. Smith. I am a Roman Catholick.

Oates. I defire your Lordfhip to afk him how
long he liv'd at St. Omers ?

Mr. Smith. Above fix Years,

Oates. Pray afk him, when he came away ?

Mr. Smith. A little after Dr. Oates came away.
Oates. Did he come diredly for England ?

Mr. Smith. No, I did not.

Oates. Whither did he go then I

Mr. Smith. I went about a little .

Oates. Where, my Lord ?

Mr. Smith. I went about to take fome Turns in

the Low-Countries ; I went to PFatton, and up and
down.

Oates. He is a Jefuit, my Lord, and that the
World knows, and muft know.

L. C. J. I know nothing of it, I do aflure you.
Oates. Pray, my Lord, be pleafed to afk him,

whether he did not hear of a Confult of Jefuits in

April yS, and what Jefuits went from St. Omers to

it?

Mr. Smith. I heard it as a Rumour in the Col-
lege, that there was to be a Congregation at that

time, but I know not where particularly it was to

be kept ; but I know that then there pafs'd by St.

Omers two Fathers, Mr. Marjh, and Mr. V/illiams.

Oates. What were they ?

Mr. Smith. Jefuits.

L. C. J. He told you' they were Fathers.

Mr. At. Gen. Pray, was it an extraordinary, or

an ordinary Meeting that ?

Mr. Smith. They ufed to fay in the College,

that it was an ordinary thing to have fuch a Con-
gregation every three Years.

Mr. Sol. Gen. Pray, fwear Mr. Edward Price.

[Which was done,

Mr. At. Gen. Pray, Mr. Price, will you give my
Lord and the Gentlemen of the Jury an account,

whether you were at St. Omers in the Year jy, and

78.

Mr. Price. I was there both thele Years,

Mr. At. Gen. Do you remember Mr. Oai^s

there ?

Mr. Price. Yes, my Lord, I do.

Mr. At. Gen, When did he come, and wlien did

he go away ?

Mr. Price. He came there about Decemier 77,
and he continued there till June 78.

Mr. At. Gen. Was he abfent from St. Omers at

any time all that while ?

Mr. Price. Never, that I know of, but one

Night at Watton, when he came bade the foilowing

Day, and that was in Jantiary.

Mr. At. Gen. Do you remember particularily that

he was there in April and May 78 ?

Mr. Price. I remember Mr. Hiljley, according

to the foreign Stile, left St. Omers upon the 24Jth of

April 78. I was told the following Day that Mr.
Oates went into the Infirmary, which was Monday

the 25th, and flaid there a Day or two, andupoa

Wednefday the 27th I faw him going to Mafs
-,

then upon the Sunday following, which was die ift

of May New Stile, came Mr. Burnaby to St. Omers,

and I faw him in Oates^s Company that Day, and I

faw him on Monday again the 2d of May in his

Company -, I faw him the 3d of Mc^y at the Table,

which I particularly remember, becaufe it was the

Feafl of the Invention of the Holy Crofs : the 4th

of May I have no Circumftance to remember him

by -, but the 5th of May I faw him take his leave

of Mr. Poo/, and I likewife faw him the loth or

I rth of May at another of our Adions, wherein

Mr. Watfon had a Quarrel with him, and beat him.

I fhould have mifs'd him above any other Man, be-

caufe he was fo noted a Man.

Mr. At. Gen. What was he noted for ? For any

thing elfe but his diftincl Place in the Refedory?

Mr. Price. Yes, he was very abfurd, and always

quarrelling with the Students there.

L. C. J. Do you remember him read in the So-

dality ?

Mr. Price. I was not of that Bench that he was

of.

Oates. My Lord, I defire to know what this Gen-

tleman's Religion is ?

L. C. J. What Religion are you of. Sir ?

Mr. Price. If your Lordfhip pleafe 10 know, I

am a Roman Catholick.
Oates,
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Oaks. My Lord, I defire to afk him, when he

v/ent firfl to St. Omers, and when he came away.^

Mr. Price. I was fix Years at Si. Omers ; I was

there a twelve-month before Mr Oates came thi-

ther, and came from thence about three Years

ago.

Oates. Did you come diredlly to England when
you came away ?

Mr. Price. My Lord, I went to Liege to lludy

Philofophy, and I live now with my Father at

home.
Oates. My Lord, I defire to afk him, whether

he did not hear of a Confult to be held in April y% ?

Mr. Price. I did hear there was a Congregation

which was their ufual Triennial Meeting, and par-

ticularly I remember about that time there came

Mr. Williams^ and Mr. Marjh, and it was reported

that they were going to the Congregation.

Oates. I defire to afk him, if he was not a Wit-
refs at the Trial of the five Jefuits, or at the Trial

of Langhorn ?

Mr. Price. No, I was not.

Oates. Pray, what Name did he go by at St,

Omers.

Mr. Price. By my own Name, which is Edward
Price.

Mr. Sol. Gen. Then fwear the next, that is, Mr.
"James Docldington.

Mr. At. Gen. Pray, Sir, were you at St. Omers

in the Year jj., and 78 ?

Mr. Boddington. Yes, Sir, I was.

Mr. At. Gen. Did you know that Gentleman Mr.
Oates there ?

Mr. Doddington. I know him very well.

Mr. At. Gen. What time did he come to St.

t)merSy and how long did he flay there ?

Mr. Doddington. He came about Chrijlmas^ and

ftaid about the latter end of June.

Mr. At. Gen. How do you remember he flaid

there fo long, what Circumilances have you to

make you remember it ?

Mr. Doddington. In general his Converfation and

Canting Stories after Dinner and Supper, and Times
of Recreation, made him fo remarkable, that no

body could mifs him all the time he was there.

Mr. At. Gen. Did you obferve him to be in the

Hall, or at the Exercifes ?

Mr. Doddington. Yes, I faw him feveral times.

Mr. Sol. Gen. Do you remember the time Mr.
Hiljley went away ?

Mr. Doddington. Yes, it was a little after Eajier,

and I do remember that two or three Days after I

went into the Infirmary, and faw Mr. Oates there,

and had Difcourfes with him.

Mr. At. Gen. Do you remember Mr. Burnaby's

coming to St. Omers, and when was it ?

Mr. Doddington. Yes, the ifl: of May Mr. Bur-
naby came to St. 0?ners, and the next Day I faw
Oates with him, and for ten or twelve Days fuccef-

lively they were in one another's Company ; and
then of a fudden the Correfpondence broke off, but
I know not upon what account.

L. C. J. Was he a Reader there, as you remem-
ber?

Mr. Doddington. I do re^iember he did read in

the Sodality.

L. C.J. When was that?

Mr. Doddington. I remember he read at Shrove-
tide.

Oates. Did you hear me read there ?

Mr. Doddington. Yes, that I did. Sir,

Oates. Were you of the Sodality ?
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Mr. Doddington. Yes, I was, Sir.

Mr. At, Gen. Do you remember the time he
came away from St. Omers ?

Mr. Doddington. It was about Midfummer^ my
Lord.

Mr. At. Gen, Were you out of the College your
felf at any time when he was there ?

Mr. Doddington. No, I was not,

L. C. J. Come, I will aflc you a plain Queftion j

Was he fo long at any time out of the College as

to come to London and flay here two or three Days,
and come back again ?

Mr. Doddington. My Lord, he was fo remarka-
ble by his Stories and ridiculous Aflions, and fall-

ing out with every one of the College, that if he
had been abfent, we mufl needs have miffed him.

L. C. J. Did you mifs him at any time ?

Mr. Doddington. My Lord, I never mifs'd him
but one Day.

L. C. J. When was that ?

Mr. Doddington, They faid he was gone to Wat^
ton.

L. C. J. What time was that ?

Mr. Doddington, In Januaryy about fix Weeks
after he came firfl.

Oates. Pray, my Lord, afk him what Religion

he is of?

Mr. Doddington. I am a Roman Catholick.

Oates. And a Scholar of St. Omers,

L. C. J. Make your Remarks by and by.

Oates. Pray, my Lord, afk him what Name he
went by at St. Omers ?

Mr. Doddington. By the Name of Hollis^ my
Lord.

Oates. Pray, my Lord, afk him how long he

was refident there ?

Mr. Doddington. Near upon five Years.

Oates. Pray, my Lord, afk him the occafion of

his coming over at firfl ?

Mr. Doddington. I had Bufinefs in England^ and I

had a mind to fee my Friends.

Oates. Pray, my Lord, afk him, whether he

did not pretend at the five Jefiiits Trial, that he

came over upon the King's Proclamation, to call

home thofe that were in the Seminaries ?

L. C. J. Were you at the Trial of the five Je-^

fuits ?

Mr. Doddington. Yes, I was ; but if I came over

upon the King's Proclamation, what hurt is there

in that ?

L. C. J. None at all, as I know of.

Oates, Pray, my Lord, afk him, whether he

did return again to St. Omers, or no ?

Mr. Doddington. My Lord, I pafs'd by St. Omers

once, but I never flaid a Day in the College

fince.

Oates. Pray, my Lord, be pleafed to afk him,

whether he ever heard of a Confult of the Jefuits

in April 78 ?

Mr. Doddington. I did hear of a Congregation.
_

Oates. Call it a Confult or a Congregation, it is

all one.

L. C. J. He fays he did hear of it.

Oates. Afk him by whom he did hear of it ?

Mr. Doddington. I faw the Provincial when he

came back from England.

Oafes. Who was that Provincial, what was his

Name?
Mr. Doddington. Mr. Whitelread.

Oates. Was not Mr. Whitehrcad refident fome

time at St. Omers ?

Mr. Doddington. Yes, a while he was.

D z Oates.
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Oates. Pray, was not that Houfe under his Go-

vernment ?

Mr. Doddington. My Lord, I can give no account

of that, but it is generally under the Government

of the Reftor of St. Omers.

Mr. Hanfeys. Pray, Sir, give me leave to afk

you one Queftion : Mr. Oates fpeaks of Mr. White-

bread ; pray, how did Mr. Whitehead ufe Oates,

when he came back from England ?

Mr. Doddington. I heard fay, he did check him

very feverely for his many Mifcarriages.

L. C. J. He heard it, he fays, but he does not

know it of his own Knowledge , that is no Evi-

dence.

Mr. Sol. Gen. Pray fwear Mr. William Gerrard.

[Which zvas done.

Mr. At. Gen. "Were you at St. Omers, Mr. Ger-

rard, in the Years 77 and 78 .''

Mr. Gerrard. Yes, I was.

M. At. Gen. Did you know Mr. Oates there .?

Mr. Gerrard. Where is he. Sir ?

Mr. At. Gen. There he is in that Corner, do you

know him?
Mr. Gerrard. Yes,

Mr. At. Gen. "When came he to St. Omers ?

Mr. Gerrard. He came to St. Omers in the

Year of our Lord yy, and he went away in June

78.

Mr. At. Gen. Was he there all the time ?

Mr. Gerrard. I never remember to have mifs'd

him, but only once when he went to Watton for

a Night.

Mr. At. Gen. By what Tokens do you remember

him at any time there in April or May ?

Mr. Gerrard. The 2d of May we had a Play,

and he was there then, and I remember the 26th of

May he was confirmed, and fo was I, it being St.

Augujlin^s Day, and in the Refeftory he had a Ta-
ble by himfelf, and I ufed always at Meal-times to

pafs by that Table and make a Bow to the Fathers

above before I fat down at Table ; and I do not re-

member that ever he was abfent, and if he had, I

fliould furely have mifs'd him.

L. C. J. When was St. Augnftin\ Day, that

you fay you and he were confirm'd ?

Mr. Gerrard. It was the 26th of May.

Mr. At. Gen. Do you remember him in April

there }

Mr. Gerrard. I cannot tell any particular Cir-

cumftance in April, but I do not remember to have

mifs'd him at all in April.

Mr. Sol. Gen. But you faw him there the 2d of

May, you fay ?

Mr. Gerrard. Yes, I did fo, and the 26th of
May.

Oates. The 26th of May Old Stile I was there,

my Lord.

L. C. J. Ay, but he fays the 26th of May New
Stile.

Oates. I was not there then, my Lord.

L. C. J. He fwears you were.

Mr. Sol. Gen. Pray, between the 2d and 27th of
May New Stile was he abfent from St. Omers at any
time?

Mr. Gerrard. I never remember to have mifs'd

him at all in that time.

Mr. At. Gen. Do you remember Mr. Pool's and
Mr. Hiljley\ going away ?

Mr. Gerrard. I do remember Mr. Hiljley\ and
Mr. Pi5(7/'s going away, but I cannot fpcak particu-

larly and exaftly what time that was.

L. C. y. Is it ufual to have Scholars go away
without being mifs'd ?

Mr. Gerrard. No, my Lord, and he had a par-
ticular Place by himfelf.

Oates. Pray, afl<c him, my Lord, how he came
to know that I went away in June ?

Mr. Gerrard. We mifs'd him in his Place then,
and 'twas difcours'd of all over the Town, that

when the Provincial came he was to be difmifs'd.

Oates. I defire to know what Religion this Gen-
tleman is of?

Mr. Gerrard. My Lord, I am a Roman Catho-
lick.

Oates. Pray, my Lord, afk him what Name he
went by at St. Omers ?

Mr. Gerrard. By the Name ofWilliam Clovel.

Oates. Pray, my Lord, afl< him, when he went
to St. Omers, and how long he was refident there ?

Mr. Gerrard. I came there about two Years before

he came, and was there about two Years after he
went away.

Oates. Pray, my Lord, afic him, v/hether he
came direftly for England when he left St Omers ?

Mr. Gerrard. No, my Lord, I was four Years
in Low-Germany and France, and came into Eng-
land the lafl Year. >

Oates. Pray, Sir, were you a Witnefs at the five

Jefuits Trial, or at Langhorn's Trial ?

Mr. Gerrard. No, I was not ; I came but lafl

Year to England, I tell you.

Oates. Pray, my Lord, afk this Gentleman, whe-
ther he did not know or hear of a Confult of Jefuits,

that was to be in April 78, and from Vv'hom he heard
it?

Mr. Gerrard. My Lord, I know it is the Cuflom
of the Fathers of that Order to have a Congresa-
tion once in three Years, about the Affairs of their

Society, but then no Perfon is admitted to be one
of that Congregation, but them that have been
eighteen Years Jefuits ; and he not having been fo

much as a Novice, I know not how, if he had been
here, he could have been prefent at it.

L. C. J. He fays, that there ufed to be a trien-

nial Congregation for the Bufinefs of the Society,

but you could not be prefent at it, becaufe you had
not been eighteen Years a Jefuit.

Mr. Gerrard. Ann. decimo c£lavo currente, is the

Word of the P.ule.

Oates. Pray, my Lord, afk him this Queflion,

How he knows that to be the Rule ?

Mr. Gerrard. You or any Man may read them
in their Books.

L. C. J. It feems he has read them, and he fays

you muft pafs through eighteen Years before you
be admitted of the Congregation •, and he believes

you were not there, for you were not capable of fo

much as a Novicefhip.

Oates. I defire your Lordfhip to afk him, whe-
ther or no he heard me read in the Sodality ?

Mr. Gerrard. Yes, I did.

Oates. Were you of the Sodality ?

Mr. Gerrard. Yes, I was.

Oates. Pray, my Lord, afk him, what Oaths are

there taken before they be admitted into the Soda-

lity ?

L. C. J. No, by no means, I will not do it.

Oates. Why, my Lord, may not I afk it, to

fnew what kind of Men thefe are ?

L. C. J. No, indeed, it is but the fame Queflion

again, that I told you before is not to be afked, for

it may make him liable to a Penalty ; if you come
to be a Witnefs, no man fhould aflc you a Queflion

that might make you obnoxious to a Penalty, no

more muft you afk them any fuch Queftions,

Oates.
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Oates. I have done with him, my Lord.

Mr. Sol. Gen. Where is my Lord Gcrrard of

Bromley ?

Lord Gerrard. Here I am, Sir.

Mr. At. Gen. Pray, my Lord, do you remem-
ber Mr. Oates at Si. Omers in the Year y^j, and 78 ?

Lord Gerrard. He was difguifed in another Ha-
bit, and another colour'd Perriwig, the Hair was

blacker than that he has on now ; but I remember

his Face very well, and know him again by the

Tone of his Voice, which was very remarkable -,

but I never remember that he was abfent from St. 0-

mers after he came thither. I remember his coming

exaftly, which was about Chriftmas ; nor did I ever

hear that he was abfent till June 78, New Stile,

when he went away.

Mr. Sol. Gen. Do you remember, my Lord, when
Mr. Burnahy came ?

Lord Gerrard. I do remember Mr. Burnahy''^

coming, but what time it was, I cannot exaftly tell.

L. C. J. Is my Lord Gerrard Iworn ?

Mr. Sol. Gen. I think \o.

Lord Gerrard. No, my Lord, I am not fworn.

L. C. J. You muit be iworn, my Lord.. \JVhich

ivas done.

Now if you be pleafed to afk my Lord any Que-
Hions, do.

Mr. At. Gen. My Lord, we defire to know of

my Lord Gerrard of Bromley^ whether he knew
Mr. Oates at St. Omers.

Lord Gerrard. My Lord, I remember he came
in 77, as I take it, it was the beginning oi Decem-

ler ; and never heard he was abfent or mifs'd till

June 78. I remember particularly upon the 25th

of March., there was a new Le6lor to be Reader of

the Sodality -, and Mr. Oates defiring it, he was ap-

pointed to read. I was there my felf, and I never

miffed him ; I heard him read, that I do remem-
ber, feveral Sundays and Holidays and never knew
him abfent any one : however for five or fix Weeks
he was conftant at Reading ; and I can the better

remember it, becaufe he had a particular Cant in

his Tone, which all Men may know, who ever con-

verfed with him.

Mr. Sol. Gen. If Oates pleafe to aflc my Lord
Gerrard any Queftions, he may.

Lord Gerrard. Pray, my Lord, let me Ipeak a

Word or two more.

L. C. J. Ay, my Lord, pray go on.

Lord Gerrard. I remember I heard Mr. Oates was
at the Confirmation, which was upon St. Auftin's

Day -, there was a Confirmation by a Catholick Bi-

ihop, about the 26th oi May New Stile, I remem-
ber I heard Mr. Oates was there, and the Bifiiop did

particularly note him as a Perfon ofelder Years than

the reft of the Students.

L. C. J. Do you know this, my Lord, of your
own Knowledge ?

Lord Gerrard. I do, my Lord.

L. C. J. Becaufe you fiy, you heard it.

Lord Gerrard. My Lord, further I remember
this, when the News of the Plot, being difcovered

by Oates.) came to St. Omers., where he went by the

Name of Sampfon Lucy, and fometimes Titus Am-
hrcfms, it was Vv'ondered by all the Scholars that

knew him there, how he came to be fo impudent to

pretend he wz% at fuch a Confult the 24th of April

78, when all the College faw him every Day in A-
jpril and May at St. Omers, as much as a Man can
be feen in a Family, and was never known to be
abfent fo much as one Day •, befides, my Lord, 'tis

a thing as generally noted as a thing can be, that no

Scholar goes av/ay from, or comes to the College
of St. Omers, but it is particularly known to the
v/hole Houfe -, it is the common News and Diicourfe
as much as any new Occurrences are here about thi
Town.
Mr. Sol. Gen. If Oates be pleafed to afl<: him any

Queftions, he may.
Oates. My Lord, I defire this noble Lord may

be aflced a Queftion or two ; I do not remember hh
Lordfhip there.

Lord Gerrard. I do very well renlember the Man.
by particular Remarks.

Oates. Yes, my Lord, you have occafion to re-

member me, and fo have your whole Party. Pray^
my Lord, let my Lord Gerrard be alked what
Name his Lordfhip went by at St. Omers.

Lord Gerrard. Mr. Oates, I am not difficult in

telling the Name I went by there. It was Clovel.

Oates. Pray, my Lord, I defire to know whan
Religion his Lordfhip is of ?

Lord Gerrard. Neither am I afhamed to own my
Religion, Mr. Oates -, I am a Catholick.

Oates. Pray, my Lord, if you pleafe, becaufe

this noble Lord pretends he heard me read, I de-

fire to know of him whether he was of the Soda-
lity ?

Lord Gerrard. I remember you particularly by
your Voice, and that is one thing that particularly

brings you to my Remembrance now,
Oates. Pray afl<: this Noble Lord, if he was a

Witnefs at the Jufuits Trial .?

Lord Gerrard. No, I was never a Witnefs in my
Life before ; by the Oath that I have taken.

L. C. J. 'Tis very well, m.y Lord.
Oates. Pray, my Lord, afk this Nobleman, whe-

ther he did not know of a Confult in April yS, and
from whom he knew it ?

Lord Gerrard. No, I know of none, nor heard

of and but by Rumour, after that you pretended to

difcover fuch a thing.

Oates. Did his Lordfhip fee me every Day, does

he fay ?

Lord Gerrard. I cannot fay every Day, but I faw
him at the Refeftory generally, and I remember it

particularly, becaufe he fat at a Table by himfelf 1

I believe he could not be abfent without being mifs'd

becaufe we knew every Perfon that came in and
went out.

Mr. Sol. Gen. Then fwear Mr. Samuel Morgan.

[JVhich was done.

Mr. At. Gen. Mr. Morgan were you at St. Omers

in 77, and 78 .?

Mr. Morgan. I was, my Lord.

Mr. At. Gen. Did you obferve Mr. Oates to be

there at that time ?

Mr. Morgan. Yes, I did.

Mr. At. Gen. Pray give an account when he came,

and when he went away.

Mr. Morgan. He came 14 or 15 Days before

Chriftmas, as I remember, and went away in June.

Mr. At. Gen. What Chriftmas do you mean, Mr,

Morgan ?

Mr. Morgan. Chriftmas 77.
Mr. At. Gen. And when did he go away ?

Mr. Morgan. In June 78, he went away,

-Mr. At. Gen. Was he abfent any time during that

fpace ?

Mr. Morgan. My Lord, I know not that he was

ever abfent above one Night in all that time.

Mr. At. Gen. What time was that one Night ?

Mr. Morgan. Truly, my Lord, I cannot tell what

Month it was very exadtly.

Mr,
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Mr, At. Gen. Whither was he gone that Night ?

Mr. Morgan. He went to Watton, three Miles

off from St. Omers.

Mr. At. Gen. Do you remember the time when
Mr. Hiljley came away, and when Mr. Burnaby came
to St. Omers ?

Mr. Morgan. Yes, I do, my Lord, very well.

Mr. Sol. Gen. Was Mr. Oates there when Hiljley

went away }

Mr. Morgan. He was there then.

Mr. Sol. Gen. Was he there when Mr. Burnahy

came ?

Mr. Morgan. He was there when Mr. Burnaby

came thither.

Mr. Sol. Gen. Was he there when Mr. Pool came
away .''

Mr. Morgan. Yes, my Lord, he was fo.

Mr. Sol. Gen. I will afk you this Ihort Queftion,

do you believe in your Confcience that he was abfent

any particular time all that while ?

Mr. Morgan. No, my Lord, I have no reafon to

believe fo.

Oates. Pray, my Lord, afl< him what Religion

he is of.

Mr. Morgan. I am of the Church of England.

Oates. When were you reconciled to the Church
of England ?

Mr. Morgan. Five years fince.

Oates. I defire to know of him what induced him
to be reconciled to the Church of England.

L. C. y. This is not a pertinent Queflion, nor
fit to be aflced. Is he to give an account of his

Faith here ?

Mr. Jujl. Withins. It feems Mr, Oates is angry
when the Witneflcs are Papills, and when they are

Proteftants too.

Oates. When was it that I came to St. Omers^ do
you fay ?

Mr. Morgan. You came thither in December yy.
L. C. J. So he told you before ; why do you re-

peat things over and over again ?

Oates. When was it I went away from thence,

fay you ^

Mr. Morgan. In June 78.

Mr. Sol. Gen. Do you remember the 24th of A-
pril Old Stile that Year ?

Mr. Morgan. Yes, my Lord, I do remember it

very well.

Mr. Sol. Gen. Do you remember him to be at

'

St. Omers that Day ?

Mr. Morgan. Yes, I do, by this Circumftance.

Mr. Sol. Gen. Ay, pray tell my Lord and the Jury
that Circumftance, how you come to remember it.

Mr. Morgan. We had the Trial of Ireland

brought over to us foon after it was printed, and
there we found mentioned, that Mr. Oates had de-

pos'd, that the 24th of April 78, there was a Con-
sult of the Jefuits, and they met at the White Horfe
Tavern, where they refolv'd to kill the King, and
he carried that Refolution from Chamber to

Chamber, and he did nominate the Day •, and ha-
ving it then frefh in my Memory, tho' he fwore
that he was the 24th of April Old Stile in London
at that Confult, yet I found him to be at St. Owners

by a very particular Circumftance. My Lord, I

was playing at Ball that Day, and ftruck it over
into a Court, into which I could not get over my-
felf, but I faw Mr. Oates then walking in the
Court, and I came and borrow'd his Key, and fo

went in, and there pafs'd between us Words of
Friendfliip.

L. C. J. When was this, do you fay ?

Mr. Morgan. The 24th of 4)^/78, Old Stile,

Oates. I defire to let his Orders be feen.

L. C. J. No, he fhall not be put to fhew any
fuch thing.

Oates. He is a Minifter of the Church of England,
my Lord.

L. C. J. Sir,Ve tell you we will not do it ; what
ado is here with your impertinent Queftions, have
not I told you, you ftiall not enfnare the Wit-
neffes ?

Oates. He was going to pull out his Orders him-
felf.

Mr. At. Gen. My Lord, Mr. Oates may fee them
if he will, he is a Beneficed Minifter of the Church
of England.

L. C. J. Does he mean thofe Orders ?

Mr. At. Gen. Yes, he does, and here they are.

L. C. J. Let him fee them. [Which was done.

Oates, My Lord, I defire to know of this Gen-
tleman, what Name he went by at St. Omers.

Mr. Morgan. By the Name of Morgan.
Mr. Sol. Gen. Swear Mr. Arundel.

[JVhich was done.

Mr. At. Gen. Pray, Sir, will you give an account
in fhort, whether you were at St. Omers in yy and

78, and the Time when Oates came thither, and
when he went away ?

Mr. Arundel. I was there when Dr. Oates came,
and when he went away.

Mr. At. Gen. When was that .?

Mr. Arundel. Sir, I cannot be pofitive to the

time exaftly, but I think it was about January yy,
that he came there, and he went away about June
78. I cannot be pofitive to the time exaftly.

L. C. J. He does not particularly remember the

time, but he thinks it was about January yy, he

came thither.

Mr. Arundel. 1 beg your Lordfhip's pardon, he

came there about December.

Mr. At. Gen. Do you remember any particular

Circumftances, that you faw him there any parti-

cular time ?

Mr. Arundel. Upon St. Augujiin^s Day 1 fiw him
confirm'd.

Mr. Sol. Gen. What Day is that ?

Mr. Arundel. The 26th oiMay according to the

foreign Account.

L. C. J. Did you know him there then ?

Mr. Arundel. Yes, my Lord, I fay I faw him
confirm'd.

Mr. Sol. Gen. Do you rem.ember Mr. Hiljley's

going away ?

Mr. Arundel. I do not remember the time parti-

cularly, but I do remember Mr. Oates was aftually

there then.

Mr. Sol. Gen. Do you remember when Mr. Bur-

naby came to St. Omers.

M. Arundel. No, I do not remember the time,

but he was there then too.

Mr. Sol. Gen. Do you remember when Mr. Pool

went away ?

Mr. Arundel. No, I cannot tell what Day it was,

but he was there at the time of his going away,

upon my Oath.

Mr. Sol. Gen. Can you tell any other particular

time ?

Mr. Arundel. The i ith o^ May New Stile, there

was an Adion exhibited in the College.

L. C. J. Was Oates there then >

Mr. Arundel. To the beft of my remembrance

he was.

L. C. J. He does not affirm any Particular, but

only fpeaks in general.

Oates.
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Oates. Are you a Pioteftant too, Sir ?

Mr, Arundel. No, Doftor, I am not.

Oates. Pray, my Lord, I defire to know what

Religion he is of ?

Mr. Arundel. I am a Papift, my Lord.

Oates. Pray afk him by what Name he went at

St. Omers.

Mr. Arundel. I believe you know that as well as

I, Dr. Oates.

L. C. y. You mufl: anfwer his Queflion.

Mr, Arundel. I went by the Name of Spencer

,

my Lord.

Oates. I do remember him, my Lord, to have

been there,

Mr. Arundel. Sir, your humble Servant.

Oates. It is almoft feven Years ago, my Lord,

and I may not fo well remember them as they do

me -, but I defire to know when he went to St.

Omers firft, and how long he was there,

Mr, Arundel. I was there feven Years,

Oates. Pray, my Lord, afk him whether he was

of the Sodality.

Mr. Arundel. Yes, my Lord, I was.

L. C. J. Was he Reader of the Sodality ?

Mr. Arundel. Yes, my Lord, in my time he was

Reader.

Oates. Then, my Lord, I defire to afk him whe-
ther he ever heard of a Confult of the Jefuits, that

was to be held in England^ in April 78 -, and from
whom he heard it.

Mr. Arundel. Yes, my Lord, I did hear in the

Colleo;e of a Consrregation.

Mr. Sol. Gen. Was that an extraordinary one, or

of courfe ?

Mr. Arundel. It was only of courfe, as they told

us ; once in three Years they have one.

Oates. Pray, my Lord, be pleas'd to afk this

Gentleman what Studies he follow'd at St. Omers.

L. C. J. He was of the Sodality, he fays.

Mr. Arundel. My Lord, I ftudied to the end of
Rhetorick.

Oates. My Lord, I defire to know whether when
he came from St. Omers, he did come diredly for

England.

Mr. Arundel. No, I went from thence to Paris,

my Lord.

Mr. Sol. Gen. Swear Mr. Chrijlopher Turhervile.

\Which was done.

Mr. At. Gen. Pray, Mr. Turhervile, will you ac-

quaint my Lord and the Jury whether you were
with Mr. Oates.at St. Omers, and when ?

Mr. Turhervile. Yes, my Lord ; he went by the

Name of Sampfon Lucy there, and there I faw him,
and there I was with him all the time ; I was there

before him, and I remain'd there after he went
away.

Mr. At. Gen. What time did he come to St. 0-
mers, I pray you ?

Mr. Turhevoile. Before Chrifimas,

L. C. y. In what Year .?

Mr. Turhervile. In the Year 'jy.

Mr. At. Gen. What time was it he went away ?

Mr. Turhervile. In yune 7-8.

L C. y. Were you there all that while at St.Omers ?

Mr. Turhervile. Yes, Iv/as,

L. C y . And to the beft of your apprehenfion,

you think he was there all that while.

Mr. Turhervile. Yes, I do fo, my Lord,
Mr. Sol. Gen. Can you fpsak of any particular

Days you can remember ?

Mr. Turhervile. Yes, I do remember him upon
the fourth, fifth, and fixch of May, for two or

three Days togethef ; for, my Lord, I do remem-
ber this Circumflance, Mr. Pool about that time
went away, and that very Day Mr. Pool went from
the College, I chang'd my Lodging, and went into

his Lodging, and that Day I faw Dr. Oates in the
Chamber, and by the Chamber-Door.
Mr. At. Gen. Did he continue in the College from

the time he came about Chriftmas, to the time he
went away in yune ?

Mr. Turhervile. Yes, he did, all the while, ex-

cep it were one Night in yanuary, when he went to

IVatton.
L. C. y. What time in yune did he go away ?

Mr. Turhervile. I am not pofitive, but I am mo-
rally fure he went away the 23d of yune, as near as

I can remember.

Oates. I was there in yune, that is very well

known.
L. C. y. What do you remember of his reading

in the College ?

Mr. Turhervile. I do remember he was Reader
there on Sundays and Holidays for a great while ; I

cannot fwear upon what Sunday he began, but he
left off the Sunday before he went away.

L. C. y. As near as you can remember, when
did begin to read ?

Mr. Turhervile. It was the beginning of April,

or latter end of March, I cannot juftly fwear which
it was.

Mr. Molloy. Did he read on Holidays as well as

Sundays ?

Mr. Turhervile. Yes, he did.

Oates. I muft afk this Gentleman one Queftion,

if your Lordfhip pleafe, and that is this, what
Name he went by at St. Omers.

Mr. Turhervile. I went there by the Name of

Farmer.

Oates. Pray you, my Lord, afk him what Re-
ligion he is of ?

Mr. Turhervile. It is a hard Queftion to anfwer

that.

Oates. Nay, my Lord, I defire to know what is

his Religion.

Mr. Turhervile. I am, my Lord, a Roman Ca-

tholick.

Oates. Afk him when he went to St. Omers firfl:,

and how long he flaid there.

Mr. Turhervile. I was there feven Years very

near.

Oates. I defire to know whether he did come a-

way diredly to England, when he came from St. O-

mers.

Mr. Turhervile. No, my Lord, I went into Italy.

Oates. Pray you, my Lord, I defire to know
whether he did go to Rome.

L. C. y. What if he did, what then ? that is

not at all to the purpofe, he went into Italy.

Oates. Pray, my Lord, be pleas'd to afk him

this Queftion further ; was he a Witnefs on the

behalf of the five Jefuits, or of Langhorn at their

Trials ?

Mr. Turhervile. No, my Lord, I was not.

Oates. Pray, my Lord, be pleas'd to afk him

then what Reward he has been promis'd, or is to

have for giving this Evidence.

Mr. Turhervile. None at all, my Lord.

Oates. Pray, my Lord, afk him whether or no

he heard of any Confuk of the Jefuits in April y'^.,

and from whom.
Mr. Turhervile. There was a Congregation, as I

heard, but I do not remember that any of the

Fathers went from the College to it •, fever^l came
by



^^ 1 34. The Trial of Titus Oates, D. D. Pafcha^ i Jac. IL
by there, and lodg'd there as they wentj and as

they came back.

Oates. Pray, my Lord, aflc him how he came

here to be a Witnefs in this Caufe,

Mr. Turbervile. I was fubpcena'd.

Oates. Who ferv'd the Subpoena upon him ?

Mr. T'urkrvile. The Managers -, it was fent to

me by the King's Counfel, I fuppofe ; a Man
brought it to me.

L. C. J. 'Tis no matter who brought it you,

you were fubpcena'd, that's enough.

Mr. Sol. Gen. Swear Mr. Anthony Turbervile.

[JVhich was done.

Mr. At. Gen. Were you at St. Omers in 77 and 78 ?

Mr. A. Turbervile. Yes, my Lord, I was.

Mr. At. Gen. Did you obferve the Defendant

Mr. Oates there at that time .?

Mr. A. Turbervile. Yes, I obferv'd him all the

while he was there.

Mr. At. Gen. When did he come to St. Omers ?

Mr. A. Turbervile. In the Year 77, about Chrijl-

mas.

Mr. At. Gen. When went he away ?

Mr. A. Turbervile. A Gendeman who was for-

merly fworn (Mr. Thornton) and I were at Break-

fafl: with him the felf-fame time when he went away.

L. C. y. When was that ?

Mr. A. Turbervile. I fuppofe about the latter end

of June 78 ?

Mr. At. Gen. Did you obferve him to be there

in April or May 78 ?

Mr. A. Turbervile. He was not abfcnt above one

Night in January that I can remember, from his

firft coming thither, for it was impoffible he

fhould be abfent and not mifs'd, he fitting at a

diftind Table by himfclf, and his Converfation

being fo remarkable for a great many ridiculous

Actions, and a great many pretty J efts that he

ufed •, fo that he was like a filly Perfon, as I may
call him, that ufed to make fport, and no body

could be mifs'd fo foon as he : And I faw a little

Boy in the College beat him up and down with a

Fox's Tail. Indeed, my Lord, all his Adlions

were very remarkable : I faw him very much abu-

five to Perfons that liv'd with him in the College ;

and Mr. Oates could not be a Perfon of this Note,

but all the World muft- take notice of him, and all

that knew him muft mifs him, if he were away.

L. C. J. You hear him, Mr. Oates ; he gives

you a particular Character ; he fays you were a

very notorious Perfon in many Inftances.

Mr. A. Turbervile. My Lord, I was a Perfon

then the youngeft in the whole Company, and

Mr. Oates being very abufive to me, I did what be-

came me to right myfelf upon him.

Oates. Pray, my Lord, be pleas'd to afk this

Gentleman what the Name was he went by at

St. Omers.

Mr. A. Turbervile. By my Grandmother's Name,
which was Farmer.

L. C. J. Do you remember the time when Mr.
Hiljley went away from St. Omers ?

Mr. A. Turbervile. He went away upon a Sun-

day. Mr. Oates remain'd afterwards there : I am
poficive I faw him feveral days after.

L. C. J. Do you remember when Mr. Burnaby

came thither ?

Mr. A. Turbervile. Yes, my Lord, and Mr. Oates

was there then.

L.. C. J. Will you afi< him any Queftions ? if

you are not ready, I will afl<. him fome for you,

Come, what Religion are you of?

Mr. A. Turbervile. I am a Roman Catholick,

my Lord.

L. C. J. Well, and how long were you at St.

Omers ?

Mr. A. Turbervile. Six Years and upward, my
Lord.

L. C. J. When you came away from thence,

did you come direftly for England ?

Mr. A. Turbervile. I took a Circumference round.

Oates. My Lord, I do find my Defence is under
a very great Prejudice.

L. C. J. Why fo ? becaufe we won't let you afk

impertinent Queftions, or fuch as may render the

Witnelfes obnoxious to a Penalty.

Oates. No, my Lord, it is not fit they Ihould,

for there is a Turn to be ferv'd.

L. C. J. What do you mean by that ? Ay, and
a good Turn too, if thefe Witnefles fwear true

:

'Tis to bring Truth to light, and perjur'd Villains

to condign Punifliment.

Oates. Good, my Lord, be pleas'd to hear me.
L. C. J. If you behave not yourfelf with that

Refpefb to the Court as you ought, pray get you
gone. Do you think you fhall give fuch Language
as this in a Court of Juftice ?

Oates. My Lord, I did not defign .

L. C. J. If you behave yourfelf as you fhould,

you Ihall have all due Regard -, but if you fly out

into fuch abufive Extravagancies, we'll calm you
as you ought to be calm'd.

bates. I would vindicate myfelf, I meant it not

of the Court.

L. C. J. So you had need. Don't think we fit

here to let you afperfe the Juftice of the Court and
of the Nation, as if the Judges fat here to ferve a

Turn.

Oates. I fay thefe Men do come to ferve a Turn ;

but I laid no Afperfion upon the Court, nor meant
it of them.

L. C. J. Behave yourfelf as you ought, and you

fhall be heard with all the Fairnefs can be defir'd.

Oates. I did perceive your Lordfhip and the

Court made yourfelves pleafant with my Queftions.

L. C. J. I did not make myfelf pleafant with

your Queftions, but when you afk impertinent

ones you muft be corredted : You fee we do the

fame thing with them ; I find fault with nothing

but what is not to the purpofe.

Oates. My Lord, I defire it may be obferv'd,

that thefe Men that come now, are the fame

Witnefles that appeared at the Old Bailey y and were

not believ'd there

L. C. J. Obferve what you will by and by.

Mr. At. Gen. No, they are other Men, but

they bear the fame Teftimony indeed.

Mr. Sol. Gen. Swear Mr. Clavering.

\_fVhieh was done.

Mr. At. Gen. Come, Sir, I'll aflc you a fliort

Queftion ; were you at St. Omers with Mr. Oates,

and when ?

Mr. Clavering. Yes, I was: I came the loth of

Becer/iber 77, to St. Omers -, he told me he came thi-

ther that Day too, and I liv'd there all the time

that he was there, which was till towards the middle

of Summer: I do not remember that he ever was

abfent, but once at Watton.

Mr. Ai. Gen. Do you remember Mr. Bumaby^%

coming thither?

Mr. Clavering. Mr. Oates was there when Mr,

Burnaby came there.

Mr. Sol. Gen. Was he there when Pool came a-

way
Mr.
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Mr. Clavering. He was there when Mf. Pool went
away, and likewife I remember his being there at

the time of the Congregation.

Mr. Jt. Gen. Pray tell the Circumftance how
you know he was there then.

Mr. Clavering. There came a Gentleman there

that defir'd a Charity of the Students, and I was

the Perfon that made the Colleftion for him in the

Houfe ; and I remember he did afk if there was

any one that was a Student there that had been in

Spain : We told him there was one, and defcrib'd

him ; upon which he knew the Gentleman in Spain.

Upon that I told Mr. Oaies, that there was one

there that knew him, but he deny'd to come and

fpeak with him. Now I remember that it was the

time of the Congregation, for fome made Enquiry

why he got fo little Money at fVatton, and it was

faid it was becaufe the fathers were gone to the

Congregation in England. And he afk'd me parti-

cularly, what was done at the Congregation in Eng-

land ?

L. C. J. Did Oates afk that Queftion ?

Mr. Clavering. Yes, my Lord, he did.

L. C. J. Whom did he afl< it of .?

Mr. Clavering. Of me.

L. C. J. When was that ?

Mr. Clavering. I think it was about the time of

the Congregation.

L. C. J. How came he enquire after it ?

Mr. Clavering. I was talking with him, and faid

he to me. Know you nothing ivhat the Bvjinefs is that

they are to do at the Congregation ? Said I, Mr. Lucy,
/ know not what they do -, / think not much : For I
bear at thofe Meetings many times theyftay an hffur or

two^ and have done when they have chofen their Pro-
curator.

Mr. Sol. Gen. And you believe he v/as there all

the time ?

Mr. Clavering. Yes, my L-ord, I do believe it.

Oates. Pray, my Lord, let me aflc him a Que-
ftion or two.

L. C. y. Ay, what you will.

Oates. What Religion is this Gentleman of?
Mr. Clavering. I am a Catholick.

Oates. A Roman Catholick you mean, I fuppofe ?

Mr. Clavering. Yes, I always underftood it fo,

Mr. Oates.

Oates, My Lord, I defire to know how he came
not to be produc'd at the Jefuits Trial, to give this

Evidence he gives now .''

Mr. Clavering. I can give a very good Reafon
perhaps : I was then, my Lord in Germany.

L. C. J. That's Reafon good enough of all con-

fcience.

Mr. Juji. Withins. That was a new Queflion,

and you have a fatisfa6lory Anfwer, I think.

Mr. Sol. Gen. Swear Mr. John Copley.

[Which was done.

Mr. At. Gen. Were you at St. Omers in 77 and

78?
Mr. Copley. Yes, I was.

Mr. At. Gen. Was Oates there then ?

Mr. Copley. I faw him all the time he was there.

Mr. Sol, Gen. When did he come thither }

Mr. Copley. He came a little before Chrijlmas, to

the beft of my Remembrance.
Mr. Sol. Gen. When went he away ?

Mr. Copley. In 78.

Mr. Sol. Gen. In what Month in 78 ?

Mr. Copley. In June 78,

Mr. Sol. Gen, Was he abfent any part of that

time ?

Vol. IV.
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Mr. Copiey. I was there, and he was there too.

Mr. Sol. Gen. Was he abfent any part ofthetinie
from Chrifimas to June.

Mr. Copley. Nay, I am fure he was there all the

time, except that Night that he was abfent at Wat-
ton, and that was in January.

Oates. Pray, my Lord, afk him what Religion
he is o{ .?

Mr. Copley. Does your Lordfhip afl< me that Que^
flion ?

L. C. J. Yes, I do afk you ; Mr. Oates would
know it.

Mr. Copley. I am a Roman Catholick, my Lord.
Mr. Sol. Gen. Swear Mr. Cook. [Which was done,

Mr. At. Gen. Did you know Mr. Oates at St. 0-
mers, and when }

Mr. Cook. He came there a little before Chriji-

mas 77.
Mr. At. Gen. How came you to know him there }

Mr. Cook. 1 liv'd in the Houfe then.

Mr. At. Gen. Was he there all April and May ?

Mr. Cook. Yes, he was till the latter end of
June.

Mr. At. Gen. Did you fee him every day ?

Mr. Cook. Yes, I did.

Mr. At. Gen. Can you tell any particular time ?

Mr. Cook. I am pofitive he was there the 30ch of
April.

Mr. At. Gen. What Stile ?

Mr. Cook. New Stile.

L. C. J. How do you know he was there then ?

Mr. Cook. It is a remarkable time •, there is a

ProcefTion that they keep there on that Day from
the Sodality to the Church, and I faw him go among
the refl at the latter end among the Rhetoricians.

L. C. J. What fay you, was he there on tha^

Day Mr. Hiljley went away ?

Mr. Cook. I do not remember that.

L. C. J. Do you remember Burnaby ?

Mr. Cook. I was there when Mr. Burnaby went
away.

L. C. J. But when he came, was Oates there ?

Mr. Cook. I cannot fpeak particularly to that.

Mr. At. Gen. What was your Place in the Col-

lege !*

Mr. Sol. Gen. My Lord, he is a Lay-man, be fure»

Mr. Cook. I was a Servant In the Houfe.

Oates. In what Place do you ferve ?

Mr. Cook. I was a Taylor.

Oates. I do not remember him.

Mr. Cook. But I remember you.

Mr. Sol. Gen. Swear Jo. Wright, Efqj

[Which was done.

Mr. At, Gen, Do you remember Oates at St. O-
mers ?

Mr. Wright. Yes, I do.

Mr. At. Gen. When was it ?

Mr. Wright. The Winter before the notice of the

Plot was.

Mr. At. Gen. What Year was it in ?

Mr. Wright. In the Year ']'].

Mr. At. Gen. What Month in that Year did he

come thither ?

Mr. Wright. I cannot fell, it was Winter-time.

Mr. At. Gen. When did he go away ?

Mr. Wright. He went away in Summer, I cannot

tell jufl the time.

Mr. At. Gen. Was he abfent at any time, from

his coming in Winter, to his going away in Som-

mer ?

Mr. Wright. The Scholars faid he was once at a

Place called Walton,

E LX.i.
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L. C. J. Come, this fays nothing to the purpofe.

Mr. Sol. Gen. My I^ord, we leave it here.

L. C. J. What lay you to it then, Mr. Oates ?

Oates. Has Mr. Attorney done ?

Mr. At. Gen. Yes, we have done for the pre-

fc-nt.

L. C. J. Then are you to make your Defence.

Oates. My Lord, here is an Indiftment brought

againfc me for Perjury -, and this Indidment lets

forth, That I Jhould upon the lyth of December ap-

pcar at the Old Bailey, and there fwear, That there

was a Treafonable Confidt of the Jefuits met at the

White-Horfe Tavern in the Strand, and that this

Treafonahle Confidt did divide itfelf into leffer Compa-
nies and Meetings., and that I carried about a certain

Rjfolution., which the Jefuits came to, concerning kil-

ling the King, from Chamber to Chamber to bejigii'd.

My Lord, 1 have a great Exception to make to this

Indiftment, and that is, my Lord, as to the Form.
For, by your Lordlliip's Favour, I think the Per-

jury is not well afilgn'd, and according as I am ad-

vifed, I offer this to your Lorfliip's Confideration,

It fays in the Afllgnment of the Perjury, Ubi revera

Cf? in fa£fo prcedi^fus Titus Oates non prafens fuit ad
aliqiiam Confultaiioncm Jefuitarum apud k White-
Horfe Tavern pro'diB* in le Strand in Com' Midd'
pr^diSf fuper vicefimUm quartum diem April' anno

Dom' Milliccfinio

.

L. C. y. How, Millicejimo !

,^ Oates. My Lord it is h-a.w-Latin, I fuppofe it

may ferve in a Court ?

L. C. J. No, it is true Latin there.

Oates. I cannot tell how to read it better.

L. C. J. I do believe that.

Oates. It is written in fuch a Hand, I cannot read

it -, but the Subftance of it is, it fays here, That I

did not carry any Refolution from Chamber to

Chamber fignand'. Now the Evidence charged up-
on me to be given, is, that I did not fee it Jignat'

:

So that the Affignnlent of the Perjury does not pur-
fue the Oath as it is kt forth ; for if it be Jignat' m
the Evidence that was given, it ought to be Jignat'

in the Perjury that is afllgned ; and I humbly crave

the Opinion of your Lordfliip and the Court upon
this Point.

L. C. J. Look you, Mr. Oates, that you offer'd

before, and I gave this Anfwer, which I mufl now
repeat,

_
That now we are upon the Fadl:, and this

Exception will be fav'd to you for its proper time,
if you be convided. It is not proper now ; but fup-
pofe there were that thing which you fay is an Ob-
jeftion, yet you muft know, that there are two
Perjuries that are affign'd ; the one is upon the firft

part of your Oath, which was, that you were pre-
sent at a Confult of the Jefuits the 24th o^ April 78,
at the White-Horfe Tavern in the Strand, Ubi reve-

ra you were not there. Now, do you admit in the
firft place, that you were forfworn in that parti-

cular .?

Oates. No, my Lord, I do not.

._
L. C. J. If the Jury find that you were forfworn

in that firfl Point, that you were not there, it will

be eafily believed you fwore falfe in the other Point,
that you did not carry the Refolution from Chamber
to Chamber.

Oates. But, my Lord, it is not well affign'd, I

think,

L. C. J That will be fav'd to you after the Ver-
dia, I tell you, if there be occafion for it.

Oates. My Lord, I fuppofe the Proof ought to
be according to the Record, and the Record makes
the Perjury differ from the Oath.

L.C.J.l tell you, that is to the Form, and that

will be fav'd to you after the Verdid one way or

the other.

Oates. Then will your Lordfhip be pleafed to

confider there was a Record brought in, which is

almoft the fame with that I am to offer to be read

on my behalf, and which is the firft Proof that I

have to offer of the Confult that was held in London

in April 78. And I defire Mr. Percivile may be

called, I forget his Chriftian Name, and Mr. Vaughan

who is my Sollicitor: But pray, my Lord, let

me firft have the Opinion of the Court, whether

they did prove the Words that I am faid to fwear,

as they are laid in the Indidment.

L. C. J. Yes, very fully, we think fo ; but the

Jury are to try that, that is a Point of Fad : but

if you will, youfhall have our Thoughts about it j

We think they are fully proved.

Crjer. Here is Mr. Percivile.

Oates. Pray fwear him. [Which ivas done.

L. C. J. What do you afl< him ?

Oates. Mr. Percivile., you examin'd the Convi-

dion of Mr. Ireland, pray put it in : Is it a true

Copy ?

Percivile. Yes, it is.

Oates. My Lord, I defire that the Convidion and
Attainder of Mr. Ireland may be read.

Mr. At. Gen. It has been read already.

Oates. My Lord 1 will not take up the Court's

time any more than is neceffiiry for my Defence.

L. C. J. Nay, do as you will, as long as you offer

things pertinent and decent, the Court will hear you

with all Patience, and you may take what time is

necefl^iry for you.

Oates. I thank your Lordfliip: I defign'd no-

thing at all of Refledion upon the Court, but a

Refledion on the Witnelfes that came in againft

me.

CI. of Cr. This is a Copy of the fame Record

that was before read.

Oates. Well, if that be allowed for Evidence for

me, I am contented to fpare the time of the Court,

not to read it again •, but, my Lord, I offer this,

and defire to have Counfel affign'd me to argue this

Point in Law ; that is, whether or no the Convi-

dions and Attainders of Ireland, Whitebread, and

the reft of them, of a Treafonable Confult of the

24th o^ April 78, where it was refolved to murder

the late King, ought not to be taken as a fufHcient

Legal Proof of the Fad, fo long as thofe Attain-

ders remain of force? And whether the Aver-

ment of that being falfe, is to be received againft

thofe Records ?

L. C. J. There is no difficulty in that at all in the

World, Mr. Oates.

Oates. My Lord, I do not know the Law, and

therefore I pray I may have Counfel aflTjgn'd to ar-

gue that Point.

L. C. J. There is no queftion in it. God for-

bid, if a Verdid be obtain'd by Perjury, that

that Verdid fliould proted the perjur'd Party from

being profecuted for his falfe Oath. There were

no Juftice in that •, nor is it an Averment againft a

Record, for this is not a Writ of Error in Fad that

will reverfe it, but the Record remains a good Re-

cord and unimpeached ftill : But tho' it be a good

Record, yet it is lawful to fay this Verdid was ob-

tain'd upon the Teftimony of fuch an one, that

forfwore himfelf in that Teftimony, and for that

particular Perjury he may furely be profecuted.

Oates. Is not that Attainder an uncontroulable

Evidence of the Fad, till it be revers'd .?

L. a J.
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L. C. J. Yes, it is againft the Party attainted

;

but if that Attainder was founded upon a Verdift

that was obtain'd by Perjury, God forbid but he

Ihould be told fo that did perjure himfelf.

Oates. Well, my Lord, if your Lordfhip rules

that for Law, then I will go on 5 and I mull now
obferve to the Jury in the opening the Evidence

two things. Firft, That the Indiftment upon

which Ireland was tried, was found the i6th of

December 78, and on the 17th of December, the

next Day Ireland was tried at the Old-Bailey ; and

then I find this Indidment brought againft me for

Perjury, is found at the Old- Bailey fix Years after

the Fafti by fpecial Commifllon. Now, I fubniit

it to your Lordfhip's and the Jury's Confideration,

why the Prefentment and the finding of this Bill

for Perjury has been fo long delay'dj fince it ap-

pears by the Evidence, that the Witnefles that have

been produc'd to prove the Perjury, were either at

the Trial of the five Jefuits, or might have been

produced then -, and tho' they are not all the fame

Perfons, yet they all bear the fame Teftimony that

was then offered, but were not credited ; and I

hope when my Evidence is heard, they will have the

fame Reputation with this Jury that they had with

thofe others. My Lord, I muft acquaint your

Lordfhip and this Court, That in this Indiftment

for which Mr. Ireland was convifted, Mr. White-

tread and Mr. Fenwick did undergo part of the

Trial, and did hear the whole body of the Evi-

dence that the Witnefles teftified againft them ;

but there being but one Witnefs againft them two
at that time, which was my felf, (Mr. Bedloe being

then upon an Intrigue, as your Lordfhip may re-

member) my Lord Chief Juftice Scroggs, who was
then the Mouth of the Court, did difcharge the

Jury of Mr. JVhitebread and Mr. Fenwick, and re-

manded them to Prifon, which Mr. Whiiebread fix

Months after did remark to the Court, and urg'd it

as a Plea for himfelf to be difcharged ; but that be-

ing over-ruled by the Court, he was tried. Now,
he had fix Months time to provide himfelf with new
frefh Evidence to afperfe me, and to endeavour to

falfify that Teftimony I gave in againft Whiiebread
and Fenwicky when Ireland was tried, and fo he
knew what it was. I muft further obferve to you,
my Lord, and Gentlemen of the Jury, That my
Cafe is very hard, that fince the Subftance of my
Teftimony was with Credit receiv'd, and the Jury
uppn convifting them were acquainted, " That
" they had found, an unexceptionable Verdidl -,

*' That all the Objedions againft the Evidence
" were then fully anfwer'd ; That there was no-
*' thing that the Prifoners had been wanting in to
" object, which could be objefted -, and that the

27
and Thompfon, made in the Year 81 or 82, I forget

which -, I ftiall then produce Evidence that I was
actually here in Town at the time in queftion -, and
then upon the whole I fhall fubmit it to your Lord-
ftiip and the Jury. But to prepare your Lordfhip

and the Jury the better for my Evidence, I would
again urge the ftrangenefs of this Profecution, and
the Hardfhip that is put upon me, to be tried for

Perjury in an Evidence given fix Years ago, and
formerly very induftrioufly, tho' not fuccefsfully,

endeavoured to be falfified by fixteen St. Omers

Youths, that were produced and examined before all

the Judges in the Kingdom, and that not only once

at Whitebread's Trial, but a fecond time at Lang-
horn's Trial ; in neither of which would the Jury
believe them, becaufe of their Religion and Edu-
cation, and the Perfons under whom they were

educated, who were Men of known Artifice, Then,
my Lord, I would argue thus : If at that time my
Evidence were true, it muft be true ftill, for

Truth is always the fame -, and if it were then

true, and I can prove it to be true, 'twill be thought

a hard thing without all doubt, that this ftiould be

put upon me. Then, my Lord, I would fain know
from my Profecutors, why this Indidment of Per-

jury has been deferred folong ? Why thefe Witnef-

fes that come now to teftify this matter, and could

then have been brought, did not come before, to

juftify at the Trials of thefe Perfons what they now
fay, which might have fav'd their Lives, if true, and
had it been credited. Then I fliall offer to your Lord-
fhip what I defire you and the Jury would pleafe to

obferve. That tho' the King's Counfel are now againft

me, yet they are alfo againft themfelves, for they were

of Counfel for the King in thofe Cafes ; particular-

ly Mr. Sollicitor at Langhorn's Trial, Sir Robert

Sawyer at Sir George Wakeman's Trial ; they were

of Counfel before for the Truth of my Teftimony

;

they are now againft it , I only mention that, and

pafs it over. But this is not the firft Attempt that

has been made to difcredit the Teftimony of the

Popijh Plot, as I told you before. Now, can it be

fuppofed that the Love and Defire of Publick

Juflice can be the Caufe of this Attempt to falfify

my Evidence after fo many Trials, in which it has

been credited and confirmed ? Can any thing, my
Lord, more plainly tend to deftroy and fubvert the

Methods of Juftice, to frighten all WitnefTes from

henceforth from ever appearing to difcover any

Confpiracies ? And does it not tend to expofe and

vilify the known Underftanding and Juftice of the

late King of Ever-bleflTed Memory, to arraign the

Wifdom of his Privy-Council, his great and noble

Peers, his Loyal Commons in three fucceffive Par-

liaments, his twelve Judges, and all thofe feveral

thing was as clear as the Sun :" And yet aftep Juries that were upon thofe Trials ? Had not thofe

fix Years time, I muft come to be called to an ac
count for Perjury in my Teftimony of that part of
the Popifh Plot, with which the King and King-
dom, four fuccefTive Parliaments, all the Judges
of the Land, and three Juries, were fo well fatisfied.

I ftiall therefore offer to your Lordfliip and the

Jury's Confideration the unanimous Votes of three

Houfcs of Commons ; I fliall offer the Proceedings
of the Houfe of Lords, that is the higheft Judica-
ture in the Kingdom ; I fhall prove what I have
open'd by the Teftimony of feveral Noblemen
that are here, who will teftify this for me. My
Lord, 1 ftiall prove, that feveral Attempts have
been made to bafRe this Teftimony, as that of the
Murder of Sir Edmundbury Godfrey, who took my
Depofitlons, the Contrivance of Paine, Farewell,

Voi,, IV,

Juries Senfe ? Had they not Honefty ? Had they

no Confciences .? And the Judges before whom
thofe Confpirators were tried, were they Men of no

Juftice, nor Honour, nor Integrity, nor Confcience,

nor Underftanding .? Shall thofe Juries be faid to have

drawn the innocent Blood of thefq Men upon their

own Heads and the Nation ? As, if I were perjur'd,

it muft be innocent Blood that was flied upon it.

L. C. J. No, no, that goes a great deal too far,

Mr. Oates : The Jury have no ftiare, nor the Judges

neither, in that Blood which was flied by your

Oath.

Mr. Juji. Wilhins. No, that is your own moft

certainly, and not theirs.

Oates. But this, I fay, makes it moft plain : The
Evidence was then true, and I hope I Ihall make i£

E 2 as
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as evidently plain, 'tis as true now ; and I do not

rjtieftion, but upon the Evidence I (hall now give,

both pofitive and collateral, the Jury will believe

me, and acquit me of this foul Accufation. Pray,

my Lord, be pleas'd to confider, that when the

Jury brought in Ireland guilty of the High-Trea-

Ibn, of which he was accufed, and convifted him,

Pickering, and Grove ; fays my Lord Chief Juftice

Scroggs (that then was) to them : Gentlemen, you

have done like very good Subje5l5, and very good

Chrijlians, that is, like very good Proteftants ; and

now much good may do them with their thirty thoufand

Majfes ; as I Ihall prove he did fay. Then I inflftj

in the fecond place, that JVhitebread^s Convidlion

does re-inforce the Conviction of /r^/<2«^, becaufeof

the Attempt by the St. Omers Witnefles to have o-

verthrown my Evidence : But fince I am attack'd

again in the fame kind, by the violence of the Po-
pifh intereft, and by the Malice of my Popifh Ad-
verfaries, I am contented to ftand the Teft with all

my heart And then, to conclude all, I fliall fhew

the Court, that 'tis in vain for the Popifli Party to

expeft and think to wipe their Mouths, with Solo-

^mon's Whore, and fay, they have done no Wicked-

nefs. No, I queftion not but thoufands of Pro-

teftants in this Kingdom are fully fatisfied and con-

vinced of the Truth of the Popifli Plot, all and eve-

ry Part of it. Now, my Lord, if you pleafe to

give me leave to proceed on in my Evidence, I

Ihall beg that thefe Records of Conviftion may be
read, which are my firft Proof of the Confult ; -and

I fliall then bring Witnefles, viva voce, and fliall

make it appear, that what I did fwear at thofe

Trials was true.

L. C. J. Not to interrupt you in your Defence,

or the Method you will take for it, I would put
you upon that which is proper for you to apply

yourfelf to, becaufe the Queftion now is not, whe-
ther there was a Confult or Congregation of the Je-
fuits here upon the 24th of April 78 ? but the

Queftion that toucheth you is, whether you were pre-

fent at any fuch Confult here in London the 24th of
April 78 ? Thefe Gentlemen, fome of them, do fay,

there was a Confult, and others that they heard of
it, and believe there was fuch a one, becaufe it was
ufual to have a Triennial Congregation for fome
particular Purpofes : But the Queftion is, whether
you have fuflicient Proof to prove yourfelf to be
here on the 24th of April 78, at which time it is

agreed on all hands there was a Confult .?

Gates. But will your Lordfliip be pleas'd to take
notice of the drift of the Evidence, how they are

confiftent one with another? Thefe Gentlemen
that have now been fworn to prove that I was not
at this Confult do attempt to prove that I was at

St. Omers : Now to anfwer this, I fliall not go a-

bout to prove that I was not then at St. Omers, but
that I was aftually then, and about that time, here
in London ; and then all that Proof that Mr. At-
torney-General has brought, muft be laid afide.

L. C. J. You fay well -, prove that.

Gates. Now, my Lord, to introduce and pre-
pare the Jury for this, it will be neceflfary, I hum-
bly conceive, to read the Records of the Convidlion
oi f^hitcbread and Ireland.

L. C. y. Well, go your own way ; we are notto
direft you: I only tell you where the Queftion
lies.

Gates. Sir Samuel Aftrey, pray be pleas'd to read
them in Englijh, that the Jury may underftand
them. Firft rec;d Irelana'% Record.

[Which was done.

Gates. Now read JVhitebread's Record : Read
but the Attainder, I will not trouble the Court
with the whole Record.

CI. of Cr. " Thomas White alias Whitebread, Wil-
" Ham Harcourt alias Harrifon, John Fenwicky
" John Gaven, and Anthony Turner, were found
" guilty of High-Treafon, and attainted, and Exe-
" cution awarded againft them upon that At-
*' tainder."

Oates. Does not the Record fay, the Jurors fay

upon their Oaths they are guilty.

L. C. J. Yes, PU warrant you.

CI. of the Cr. It is dicunt fuper facramentum fuum.
Gates. Very well. Thefe, my Lord, I do pro-

duce as my firft Evidence, to prove that there was
a traiterous Confult, held upon the 24th of ^n7
78, at the White-Horfe Tavern in the Strand, it

having been believed and affirmed by two Verdiifls.

Now give me leave to offer but this to the Court,

that at the Trial of Mr. Ireland I gave fo full and
ample a Teftimony againft Whitebread znd Fenwicky

accompanied with all the Circumftances of Time
and Place, that my Lord Chief Juftice Scroggs faid^

The Evidence might be fufficient to have fatisfied a pri-

vate Confcience, thd' it was not a legal Proof then to

conviEl him, there being but one Witnefs ogainfi them :

And for this I call Mr. Robert Blayney.

Gates. Pray fwear Mr. Blayney.

[Which was done.

L. C. J. What do you aflc Mr. Blayney ?

Gates. Mr. Blayney, have you your Notes of Ire-

land'^ Trial here ?

Mr. Blayney. Yes, Sir, I have.

Gates. Pray will you look into what riiy Lord
Chief Juftice Scroggs faid when he difcharg'd the

Jury of Whitebread and Fenwick.

Mr. Blayney. Whereabouts is it. Sir, in the

printed Trial ?

Gates. It is Page c^c,.

Mr. Blayney. I have found the Place, what is it

you would aflc me about it ?

Gates. Whether my Lord Chief Juftice Scroggs

did not ufe thefe Words to the Jury ? / do acknow-

lege that Mr. Oates has given a very full and ample

Teftimony, accompanied with all the Circumftances of

Time and Place, againft them all ; that may go far
with you, all things conjider'd, to believe there is a
Plot : Tet I do not think they have proved it againft

Whitebread and Fenwick by two Witneffes ; tho' the

Teftimony be fo full as to fatisfy a -private Confcience^

yet we muft go according to Law too. It will be con-

venientfrom what is already proved, to have them ftay

till more Proof come in ; ^tis a great Evidence that is

againft them, but it not being fufficient in point of

Law, we difcharge you of them. It is not a legal

Proof to convict them by, whatfoever it may be to fa-

tisfy your Confciences.

Mr. Blayney. I have look'd upon my Notes, and

I cannot find exactly thofe Words.

L. C. J, He fays he cannot find that Pafiage as

it is there.

Mr. Blayney. There is fomething to that pur-

pofe, my Lord.

Oates. Pray, Sir, will you look into your Notes

in the very fame Place, what my Lord Chief Baron

faid : Tou muft (fpeaking to the Jailor) underftand

they are no way acquitted : The Evidence is fo full a-

gainft them by Mr. Oates'j Teftimony, that there is

no Reafon to acquit them ; it is as fat as by one Wit-

nefs can be.

Mr. Blayney, There is fuch a PafiTage, I find, in

my Notes.

L. C. 7.
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L. C. y. He fays there is fuch a Pafiage,

Oates. Then I defire Mr. Blayney would look into

his Notes, what my Lord Chief Juftice Scroggs faid

in his fumming up the Evidence againft Ireland. He
mentions the Evidence of Sir Dennis AJhburnham,

who was produced to difcredit me, and then he

adds, When the Matter is fo accompanied with fo ma-

my other Circumjiances which are material things, and

cannot be evaded or deny'd, it is almoji impojfible for

any Man either to make fuch a Story, or not to believe

it when it is told. It is IrelandhTnzl, Page 72.

Mr, Blayney. My Lord, I do find fuch a PafTage

in my Notes.

L. C. J, He fays there is fuch a Paflage in his

Notes.

Oates. Then I would afk Mr. Blayney another

Que'ftion at the bringing in the Verdift of the Jury

againft Ireland^ Pickering, and Grove, my Lord

Chief juftice Scroggs (that then was) had this Ex-

prefllon : Tou have done. Gentlemen, like very good

Subje£is, and very good Chrijiians, that is tofay, like

•very good Protejlants ; and now much good may their

30,000 Maffes do them.

Mr. Blayney. Yes, my Lord, there is in my
^otes fuch an Expreflion of my Lord Chief Juftice

Scroggs.

Oates. Pray you, Mr. Blayney, have you IVhite-

lread*% Trial ? The Trial of the five Jefuits, I

mean.

Mr. Blayney. My Lord when I received a Subpoena

from Mr. Oates to be here this Day, and to bring

my Notes of Ireland, Whitebread, and Langhorn's

Trials, 1 did (as I did before upon another occa-

fion) make a Search for all my Notes, but could

not find any but thofe of the Trial of Ireland and
Langhorn, and thofe I have brought here, but have

not IVhitebread's.

L. C. y. He fays he has not the Notes of White-

bread's Trial ; he cannot find them.

Oates. Then I muft defire, my Lord, that the

Printed Trials may be read.

L. C. y. No, they are no Evidence : If you can

prove what was faid at any of them, you may by
Witneffes, but not by the Printed Books,

Oates. Then will your Lordfhip be pleas'd to

give me leave to mention what was faid by your

Lordfhip at that time, when you were Recorder of

London, about your Satisfaction with the Evidence.

L. C. y. Ay, with all my heart ; and whatever

i faid, I will own, if I can remember it.

Oates. Will your Lordfhip be pleas'd to be fworn

then ?

L. C. y. No, there v/ill be no need for that ; I

will acknowledge any thing I faid then.

Oates. Then, if your Lordfhip pleafes, I will

read thofe PafTages out of the Books.

L. C. y. Ay, do fo.

Oates. Says Mr. Recorder of London, (in parti-

cular to that Part of the Prifoners Defence, at

the Trial of the five Jefuits, and the full Scope gi-

ven them of making Objeftions to the Evidence)

when he gave Judgment of Death upon thefe five

Jefuits and Langhorn (for I now fpeak of your Lord-
fhip in the third Perfon,) Tour feveral Crimes have
been proved againft you % you have 'been fully heard,

andftand convicted of thofe Crimes you have been in-

di£ledfor.

L. C. y. I believe I might fay fomething to the

fame purpofe as you have read now.
Oates. I thank your Lordfiiip for that Acknow*-

ledgment.

L. C. y. Ay, I'll own any thing I did fay.

29
Oates. My Lord, I have one PafiTage in ore to

urge, and that was, my Lord, after the Jefuits

had been convicted, when the Jury brought in their

Verdidt, and found Whitebread, Fenwick, Harcourt,
Gaven, and Turner guilty, your Lordfhip, applying
yourfelf to the Jury, faid thus to them : Gentleman,

you of the yury, there has been a long Evidence given

againft the Prifoners at the Bar ; they were all in-

dialed, arraigned, and tried for High-Treafon, de-

pending upon feveral Circumftances : They can none of
them fay the Court refused to hear any thing they could

fay for themfelves ; but upon a long Evidence; and a
patient Hearing of the Defence they made, they are

found guilty ; andfor any thing appears tons, it is »
juft Verdih you have given.

L. C. y. I believe I might fay fomething to that

purpofe too at that time ; and no doubt the Jury-
did (as the Cafe then flood) find an unexceptiona-

ble Verdia.

Oates. There is another place, my Lord, that

I would inftance in, for your Lordfhip's Opinion
of the Evidence of the Popifh Plot, and that is this

;

Now, my Lord, I bring your Lordfhip as you were
of Counfel for the King at Mr. Colledge^ Trial at

Oicford, the 17th oi Auguft 81. There you, my
now Lord Chief Juftice, diretfling yourfelf to the

Juryj had this ExprefTion -, We come not here to trip

up the heels of the Popiftj Plot, by faying that any of
ihem who fuffer^d for it did die contrary to Law -, for

ifMr. Dugdale was not a Perfon fit to be believ d, or

if the reft of the yudges who try^d Gaven were out irt

the Law, then that Man died wrongfully ; for he had
as much right to be try'd according to Law, as any

ether Perfon whatfoever. This was your Lordfliip's

Opinion of the Matter then, and your Lordfhip, as

Counlel for the King, did there deliver the Law as

well as Faifl to the Jury. If then they went againft:

Law, that would go to trip up the heels of the Po-
pifh Plot

Mr. yuft. Withins. We are got into an endlefs

Wood of Sayings of People, I know not where and

when ; and when all is done, it is to no purpofe.

Oates. My Lord, it is a Part, and a great Part,

of my Defence, to fhew what credit has been given

to the Evidence of the Popifh Plot.

L. C. y. Ay, but what Counfel fays at the Bar,

or what Judges fay in the Court of their Opinion, is

no Evidence of a Fadl, of which the Jury are Judges

only.

Oates. My Lord every Judge is upon his Oath,

and delivers his Judgment according to his Oath.

L, C. y. Not as to the Fad, but only in Points

of Law, fo as to tell the Jury what the Law is, if

the Fad be fo and fo.

Oates. My Lord, it goes a great way with tha

Jury to have the Judge's Opinion.

L. C. y. Mr. Oates, deceive not yourfelf ; all this

you have infifted on hitherto, has not been to the

purpofe, nor is any fort of Evidence in this Cafe ;

and therefore do not run away with an Opinion of

this as' Evidence -, a Judge*s Opinion is of value in

Points of Law that arife upon Fafts found by Ju-

ries, but are no Evidence of the Faft : for Judges

only do prefume the Fadl to be true, as it is found

by the Jury ; and therefore fay they, out of that

Fad fo found, the Point of Law arifing is thus or

thus. Then in cafe, after a Jury has given a Ver-

did of the Fad, a Judge's Opinion of the Fad
(which may be perhaps contrary to the Verdid)

fhould be an Evidence as to that Fad, that would

be to overthrow and nullify the Jury's Verdid :

No, that is not the Judge's Province. Surely you
would,
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would not have a Judge^s private Opinion, that

twelve Men have found a Verdidl againft the Fa6t,

to be an Evidence as to that Fa6t : No -, but ad-

mit the Fa6l to be fo or fo, then the Perfon convi6led

of the Faft ought to fufFer fo or fo. And by the dime

reafon as this, a Jury of honeft Gentlemen here,

when I tell them here is a plain Fa6t either to con-

vift you, or to acquit you upon this Indiftment, are

not bound to go by what I fay in point of Fad, but

they are to go according to their own Oaths, and

according to the Evidence and Tefbimony of the

Witnefles : It is not my Opinion that is to weigh at

all with them, whether you are guilty of this Per-

jury, or are innocent, but the Evidence that is given

jiere in Court. Therefore what my Lord Chief Ju-
llice Scroggs faid at any of thofe Trials, or v/hat I

faid, or any other Perfon, that either was of Coun-

fel, or a Judge on the Bench, faid as our Opinions,

is but our Opinions on the Fa6t as it occurr'd to our

prefent Apprehenfions, but is no Evidence nor

binding to this Jury. I muft tell you, there is no

doubt, but that thofe Juries did every one of them
believe the Evidence you gave, or they would not

have convifted the Prifoners. Do you think they

would have found a Verdift againft their own Be-

lief, and being upon their Oaths to make true De-
liverance between the King and the Prifoners, have

perjured themfelves to hang others ? if they had

lb done, they had committed wilful Murder, and

the worft of Murders too, being under Colour of

the Procefs of Law ; but yet all this is no Evidence.

I do not difcommend you for infinuating thefe

things, as introdu6live and preparative to what E-
vidence you have to offer ; but it is no Evidence one

way or other. Alack-a-day ! how many times

have we Caufes here in Weftminjler-Hall, wherein we
have Verdifl againft Verdidl ? and yet no Imputa-

tion to either of the Juries, which might give diffe-

rent Verdifts upon different Grounds. There was

a notable Cafe lately of my Lady Ives at this Bar ;

We all thought upon the firft Trial, that fhe had
as good a Title to the Land as could be ; all the

Judges and the Counlel went away (I believe) fatif-

fied with the Jury's Verdift for her : But when the

Caufe came to be heard again, we found all the

"Witneffes to prove her Title, were guilty of noto-

rious Perjury, and the fame Perfons which did be-

lieve before that fhe was in the right, and the Jury
had done well ; when they heard the fecond Trial,

did believe ftie was in the wi;ong, and accordingly

the fecond Jury found it fo ; and we believe that laft

Verdidl to be good, without any Refleftion on the

Credit of the firft Jury, becaufe the Evidence was

as ftrong on her fide then, as it was afterwards

againft her. In thefe Cafes we give our Opinions

always according to the prefent Teftimony that is

before us.

Oates. Then, my Lord, I offer this to your Con-
fideration, that thofe Men that were thus charged

by me with High-Treafon, were Priefts and Jefuits

moft of them, and particularly Mr. Ireland, in

whofe Trial I am faid to have committed this Per-

jury ; and you fhall find him to have been by others

proved a Prieft and a Jefuit, and a6tually engaged

in a Defign againft the Life of the King. If I then do
prove that Ireland was engaged in a Defign againft

the late King's Life, and was a Prieft and a

Jefuit, I defire to know, whether this be not a

Collateral Evidence to render me of Credit fuffi-

cient, and fupport my Teftimony .?

L. C. y. By no means upon this Indidment.

It's true it may give feme Credit to your Teftirac-

ny, but it is not of it felf fufficient : Nay, I'll go a

great way further than that -, I will fuppofe that

there was a Confult of the Jefuits upon the 24th of
yipril 78, at the White- Horfe Tavern in the Slrand,

where thofe you fay were prefent -, were all prefent •,

Ireland, and JVhitebread, and Pickering, Grove and
Fen-joick, were all there, and that they did there

come to a Refolution to deftroy the lat6 King : Sup-
pofe all this to be true, and yet you all this time
are not innocent of the Fact imputed to you, be-

caufe you fwore direftly. That you were there at

that Confult too, which you were nor, if thefe Men
fwear true, for then you were at St. Omers at that

time ; and therefore give us fome fort of Teftimo-
ny to fatisfy us that you were here, and then you
will fet all right again. If the Jefuits and Priefts did
plot, that is nothing to make your Evidence true,

if you fwore that which you did not know of your

own Knowledge.

Oates. Shall it be allow'd then, that Ireland was
a Jefuit and a Papift ?

L. C. y. If it Ihould, that will be to very little

purpofe for your Turn.

Oates. There is the Evidence of a Record for it,

my Lord ; but if that be not fufEcient, I can call

Witneffes to prove it. Pray, call Mr. Miles Prance,

[fVhich was done, but he did not appear,

Cryer. He is not here.

Oates. lie wsisful/pirna'd, my Lord, to come hither.

L. C. y. I can't help it, if he will not come ; but

I'll tell you, for method's fake, not to preicribe to

you, but to tell you what I think may be more for

your advantage than any of thefe Inferences that

you are making. If you did call two or three Wit-
neffes to prove that you were in Town the 2 2d,

23d, or 24th of April, it would be the beft De-
fence you can make, and would give the beft An-
fwer to all that is objedled againft you.

Oates. I will do that, my Lord, then, and fol-

low your Direftions,

L. C. y. Do fo, that's the beft way.

Oates. Cryer, call Cecilia Mayo.

Cryer, Here fhe is.

Oates. Swear her. {Which was done.

L. C. y. Well, what do you afkthis Witnefs?

Oates. Pray, Mrs. Mayo, give my Lord and the

Jury an account, whether you did fee me in Lon-

don the latter part of April, or the beginning of

May 78 ? For that is the Queftion now before the

Court.

L. C. y. Ay, what fay you ? When did you fee

him in 78 ?

Mrs. Mayo. My Lord, I faw him the latter end

of April : He came to Sir Richard Barker's Houfe,

where I did then live, and afterwards he came a-

gain thither within a few days. By this Circum-

ftance I remember it ; Sir Richard Barker, my Ma-
fter, was fick all the Month of April, and in the

Country, only he came now and then home for a

little while, and went again : Now Mr. Oates came

there when he was abfent, and a young Man that

lived in the Houfe came to me, and told me, there

was one Mr. Oates in the ftrangeft Difguife that ever

was. Says he, I think he is turn'd Quaker. No,

faid I, he is no Quaker, for they wear no Perri-

wigs, and I rebuked the young Man for faying fo.

As for Mr, Oates, I never faw his Face before that

time, that I know of.

L. C. y. How do you know that to be Mr. Oates

then ?

Mrs. Mayo. The Family knew him, and they

told me it was he: That is the Gentleman there.

I fpeak
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I fpeak now nothing but that which I teftified feven

Years ago, and it is all Truth, and nothing but

the Truth.

L. C. J. Ay, no doubt of it, thou fwe^^reft no-

thing but the Truth.

Mrs. Mayo. My Lord, he came three or four

days afterwards again to the Houfe, and then the

Young-man, came to me, and told me, that Par-

fon Oates was turn'd Jefuit ; and thereupon I faid to

him. Good Lord ! Why doft thou concern thy felf

with him ? Can'ft not let him alone ? I look'd upon

him, and faw him at that time : And when he came
that time, he went to Sir Richard's Lady's Sifter,

who is now in Wales, and coming to her, faid fhe,

Mr. Oates, I hear you are turn'd Jefuit, and we can

have no Society with you nozv : At laft, he flaid to

Dinner with them, and ftaid moft of the Day
there. Then he comes the latter end of May ;

tVhitfuntide was in May that Year, and I know he

came before Whitfuntide by this Token -, I fpeak of

the fecond time of his coming : Our Cuftom in the

Houfe was to wafh and fcour before the time, and

i was fending for a Woman to come and help to

wafh and fcour, and then he was walking in the

Garden ; and the Young-man came and told me
Oates was there: He came into the Pantry to me.

Look, faid he, he is come again, and he is turn'd

Jefuit by his Difguife. Why, Benjamin., fliid I,

what haft thou to do with the Man } Can'ft not

let him alone ?

L. C. y. What was the Name of that Young-
man you fpeak of ?

Mrs. Mayo. Truly, my Lord, he is dead, or he

would have teftified the fame thing.

. L. C. y. But what was his Name ?

Mrs. Mayo. Benjamin ; I can't tell his other

Name.
L. C. y. Well, go on.

Mrs. Mayo. Said I to him. Why doft thou fcorn

this Man ? Pfithee get out of the Room, I am not

able to hear it : So he walk'd the fpace of an Hour
in the Garden.

L. C. y. Is sir Richard Barker living ?

Mrs. Mayo, Yes, my Lord, he is, but he is not

well.

L. C. y. Was he at home when Oates was there ?

Mrs. Mayo. No, my Lord, I think not.

L. C. y. Who din'd with him, do you fay, when
he din'd there .•*

Mrs. Mayo. My Lady's Sifter.

L. C. y. What is her Name ?

Mrs. Mayo. Madam ThurreL

L. C.y. Andwhoelfe?
Mrs. Mayo. And her Sons.

L. C. y. Where are they ?

Mrs. Mayo. They are both dead.

L, C. y. And who elfe was there ?

Mrs. Mayo. One Dr. Cocket.

L. C. y. Where is he ?

Mrs. Mayo. He is in IVales too, my Lord.

L. G. y. 'Tis a great Misfortune to have fo ma-
ny dead, or fo far remote.

Oates. My Lord, fix years time makes a great

Alteration in a Family.

L. C. y. Was there any body elfe there ?

Mrs. Mayo. There were two of the Daughters,

and they could all come and teftify the fame thing.

L. C. y. Where are they, and what is become of

them ? Why are they not here ?

Mrs. Mayo. They are living in Lincolnjhire, my
Lord, I think.

L. C, y. What elfe have you more to fay ?

M'n'o, let me afk you
d clothes had he on

Mr. Jt. Gen. Pray, Mrs
a Queftion : What colour

when you faw him firft- ?

Mrs. Mayo. He had a whitiPii Hat, and colou-

red Clothes.

Mr. Sol. Gen. What time of the Day was it you
fiw him ?

Mrs. Mr,yo. In the Morning.
L. C. y. Did he go publickly ?

Mrs Mt7yo. Yes, he went publickly.

Mr. Sol. Gen. Did he come often to the Houfe ?

Mrs. Mayo. He was there frequently, my Lord.
Mr, Sol. Gen. Then it feems he was fo difguis'd

that he could walk publickly in the Streets of Lon-
don at Noon-Day, and was frequently in the Family ?

Mrs. Alayo. Yes, my Lord.

L. C. y. Now tell me who was in the Fami-
ly?

Mr. Jt. Gen. Mrs. Mayo, -^

L. C. y. Pray, give me leave co aflc her the Que-
ftion : Who was there at that time ?

Mrs. Mayo. Sir Richard Barker's Lady's Sifter,

Madam Thurrel, and his two Daughters, and two
of his Kinfmen, and two of the Servants, one is here

a Witnefs now.

L. C. y. Who is that, that is a Witnefs now .?

Mrs. Mayo. One that belongs to Sir Richard Bar-
ker, and the other is now dead, and thofe two Kinf-

men are dead.

L. C. y. What is become of the two Daughters,

fay you ?

Mrs. Mayo. They are in Lincoln/hire, as I take

it, my Lord.

L. C. y. When did you hear from them ?

Mr. At. Gen. My Lord, it is half a Year ago al-

moft fince Mr. Oates had notice of this Trial.

L. C. y. Where is Sir Richard Barker himfelf .?

Mrs. Mayo. I was with Sir Richard Barker, and
he purpofed to have come hither ; but being a cra-

zy Man, and antient, it feems he could not, and

dcfired to be excufcd, for he had a bad Night, and

was not well -, but he defired that the Court fliould

know, if he were well, he would be there

Mr. At. Gen. Were you fworn at a former Trial

about this Matter, Mrs. Mayo ?

Mrs. Mayo. Yes, Sir, I was.

Mr. At, Gen. Do you remember what you fwore

then .?

Mrs. Mayo. The fame I do now.

Mr. At. Gen. Then I afl<: you this Queftion,

How long before Whitfuntide was it that you faw

Mr. Oates at Sir Richard Barker's ?

Mrs, Mayo. A pretty while before, twice.

Oates. Mrs. Mayo, I'll put you a fair Queftion,"

Whether or no it might not be a Fortnight before

Whitfuntide, you think ?

Mrs. Mayo. The laft time I faw you was a Week
before Whitfuntide.

L. C. y. How can you tell it was but a Week .?

Mrs. Mayo. 'Twas but a W^eek, becaufe at that

time I had fent the Boy for the Woman to fcour

and wafli there.

L. C. y. Was that the laft time you faw him ?

Mrs, Mayo. Yes -, I faw him feveral times before,

and it was all before Whitfuntide.

' L. C. y. How long before that, Was the firft time

that you faw him ?

Mrs. Mayo. He would be away for three or four

Days, and come again.

L. C. y. But how long before the laft time, was

the firft time you faw him .?

Mrs. Mayo. He came ftill to and again.

L. c. y.
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L. C. J. When was the time that you faw him

next before the Week before Whitfuntide, which,

as you fay, v/as the lad time you faw him ?

Mrs. Mayo. I am not able to fay that.

L. C. J. Did you believe it was within the com-

pafs of a Week before ?

Mrs. Mayo. To the beft of my remembrance it

was.

L. C. y.. When was the firfl time you faw him ?

Mrs. M-^o, 'Twas in the beginning of M^y.

L. C. J. You faid at firfl it was at the latter end

of April.

Mrs, Mayo. Pray, my Lord, let me a little

think ; I am unwilling to be miftaken, I would fay

nothing but the Truth.

L. C.J. No, I would not have thee-, but for

God's fake, let us have the Truth, that is that we

look for,

Mrs. Mayo. I fay, the Coach-man faw him there

as well as I, and he can tell you better than I.

L. C. J. But I afk you this Queftion pofitively.

Was it in May or April ?

Mrs. Mayo. To the beft of my remembrance it

was the beginning of May.

L. C. J. Was it within a Week of May.

Mrs. Mayo. I believe it was, I cannot tell ex-

aflly to a Day.

Mr. Sol. Gen. Was it fo or not >

Mrs. Mayo. I cannot be pofitive to a Day -, it is

now fix Years time fince I was firft examined about

it.

Mr At. Gen. But you can remember what you

fwore then, can't you ?

Mrs. Mayo. I declare it, I fpeak not a Syllable,

but I will aver to be true, before the great God.

Mr. Sol. Gen. Can you fwear it was within the

firft feven Days of May ?

L. C. y. You fee, Mr. Sollicitor, Hie fays Ihe

cannot.

Mr. Al Gen. Did not you fay at that Trial,

that you did never fee his Face till a Week before

Whitfuntide., or a little after.''

Mrs. Mayo. I did fwear the fame that I do now,

to the beft of my remembrance, and that is the

Truth.

Mr. At. Gen. But did not you fwear fo ?

Mrs. Mayo. I never faw him before that firft time

he came to Sir Richard Barker's, and after the laft

time that he came, I faw him not till after the Plot

was difcovered.

Mr-. Sol. Gen. How long was that after he had
been at your Mafter's Houfe ?

Mrs, Mayo. It was a good while, I cannot tell

how long.

L. C. y. Was it within a Month, or two
Months ?

Mrs. Mayo. It was more, my Lord.

L. C. J. Where was Sir Richard Barker at that

time ?

Mrs, Mayo. He was at Putney.

L. C. y. Then he did not fee him ?

Mrs. Mayo. Not then he did not.

L. C. J. Did he afterwards .?

Mrs. Mayo. Yes, he did fee him afterwards.

L. C. y. How long afterwards was it ?

Mrs. Mayo. I can't tell how long afterwards if

was, my Lord.

L. C. y. About what time was it ?

Mrs. Mayo. After the Plot was difcovered he was
up and down in the Family.

L. C. y. You never knew Mr. Oates before that

time he came in a Difguife, and you did not know
him then, but as they told you it was he .''

Mrs. Mayo. No, I did not, but as they told mc
then -, and this is the Man, I'll fwear it.

Oates. Call yohn Butler.

Cryer. Here is yohn Butler.

Oates. Swear him. [Which was done.

My Lord if you pleafe I will propofe my Que-
ftions to your Lordfhip -, and my firft Queftion is

this, I pray your Lordftiip would afk. him, whe-
ther he gave in any Evidence at the five Jefuits Tri-

al, or Langhorn's Trial, about my being in Town
in April or May 78 ?

L. C. y. Did you give any Evidence at the five

Jefuits Trial .?

Butler. Yes, I did.

L. C. y. Did you give any Evidence at Lang-
horn's Trial ?

Butler. Yes, my Lord, I was a Witnefs there.

Oates. My Lord, it is fo long ago, that ignorant

People rhat come innocently without defign, may
not be fo ready in their remembrance , as thole

that conn'd their Leflbn for fo long time together.

L. C. y. Well, well -, what do you afk him next,

whether he will ftand by that Evidence he gave

then ?

Butler. That is all 1 have to fay, my Lord : I

did teftify the Truth then, and will abide by it.

L. C. y. But he muft give the fame over again

here, or it will fignify nothing.

Oates. My Lord, it is now fix Years fince, and
this Queftion was not thought to be ftirr'd fo long

after : Therefore I beg fo much Favour, that the

Evidence he did give at Mr. Langhorn's, Trial may
be read to him.

L C. y. O ! by no means.

Oates. My Lord, it is fuch a diftance of time

—

L. C. y. Look ye, if he has any Notes himfelf,

he may look on them to refrefli him.

Oates. My Lord, he comes raw hither, without

any Inftruftion at all.

L. C. y. So ftiould every Witnefs : God forbid

we fiiould countenance the inftrudting of WitneflTes

what they fhould fwear.

Oates. 1 beg your pardon, my Lord, I did hope
this Favour might be granted : 1 will then afk him
fome Queftions.

L. C. y. Ay, ay, do, refrefh his Memory by
Queftions as much as you can. Come, I'll afk him
fome Queftions for you : Do you remember you
faw Mr. Oates at any time in the Year yS?

Butler. If it pleafe your Lordftiip, as near as I

can remember I faw him in May before the Plot

was difcovered.

L. C. y. That was the Year 78.

Butler. I am fure I did fee him about that time.

L. C. y. Where did you fee him ?

Butler. I was a Servant to Sir Richard Barkery

and Mr. Oates I had been acquainted with before he

went to Sea ; he ufed to come to my Mafter's

Houfe frequently, and divers times he din'd at the

Table, and I waited upon my Mafter there.

L. C. y. When was it that he din'd there at the

Table ?

Butler. A Year before that time in May that I

Ipoke of before : It was before he went to Sea.

L. C. y. Wheo did you fee him again ?

Butler. After he came from Sea, I faw him at

my Mafter's Houfe.

L. C. y. When was it that he went to Sea ?

Butler. It was a Year or two before the May
that I faw him difguis'd coming to my Mafter's

Houfe.

Mr. At. Gen. Ay, what Difguife did he come in ?

Butler.
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BuUer. His Hair was cut off, clofe cropt to his

Ears, and an old white Flat over his Head, and a

fhort grey Coat over like a Horfe-man's Coat.

L. C. J. How came you to take fuch notice of

him at that time, as to be able to fwear when this

was?

Butler. I was call'd prefently after for a Witnefs.

L. C. J. How long after this was it, that you

were call'd to be a Witnefs ?

Butler. It was when the Trials were at the Old-

Bailey.

L. C. y. Was this the firft time you had recol-

lefted thefe Circumftances ?

Butler. Yes, my Lord, that was the firft time.

L. C. J. Then how came you a Year and an

half's time afterwards to remember the precife

Month of May, when you did not know you fliould

be call'd to queftion about it, and yet you cannot

remember the time particularly when Oates went
to Sea, but take the compafs of a Year or two ?

Butler. I guefs it was a Year before, I cannot ex-

actly tell.

L. C. J. When you can but guefs at the time of

fuch a remarkable Palfage, within the Compafs of

a Year or two, how can you pitch upon the very

Month for fuch a thing as this is, a Year and a

half's time after ^

Oates. No, my Lord, it was not fo long as a

Year and a half.

L. C. J. Pray, Sir, have patience,

Oates. My Lord, the Records fhew, that Ire-

land's Trial was the 17th of December 78, and the

five Jefuits Trial was the 15th of June y(^.

L. C. y. Then it is a full twelve-month's time

and more from the May that he fiys he faw you at

Sir Richard Barker's to Whitebread\ Trial, in

which he was examin'd the firft time. Now tliat

which I defire of him, is, to give me a reafon why
he remembers it was in the May was twelve-month
before ?

Butler. My Lord, the Lady whom I did ferve,

died in February before, that Year.

L. C. y. But give me fome reafon of your Re-
membrance io long after.

Butler. My Lord, I do as well as I can.

L. C.y. Well, what is it.?

Butler. My Lady v/as buried in February, and
he comes into the Yard where I was cleaning my
Coach, in May following that February, whicn was
May before the Difcovery of the Plot. He afk'd

me what Alteiation was in the Family ? I told

Tiim my Lady was dead, and the Efcutcheon was
over the Door for her. He aflv'd for Dr. I'ongue

when he came firft in the Houfs.

L. C. y. Why fliould he aflc for Dr. Tongue ?

Butler. My Lord, Dr. Tongue lodged there } and
he did ?.fk for him : I come to juftify the Truth ;

upon my Salvation what I fay is true.

L. C. y. Well, when he alk'd whether Dr. Tongue

was within, what faid you.?

Butler. I told him, no ; but he went into the

Room where Dr. Tongue us'd to lie, but found him
not there : fo he went out again. That was the

fame time Mrs. Mayo faw him.

L. C. y. But, Friend, prithee mind v/hat I afl<

thee, becauie thou muft give me fatisfaclion how
thou com'ft to remember this, fo as to be able to

Iwear it ; for his going to afli for Tongue, or the

Efcutcheon being over the Door, neither of thofe

can be a Reafon tor you to remember that this was
in May, for the Efcutcheon may be up in yune, or

in yuly, or in Auguft, or in any other Month after
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the time you fpeak of: But how came you to take

notice of this Bufinefs that it was in May ?

Butler. Sir Richard Barker, my Mafter, was then

fick at Putney, which was in May, tho' I cannot

fpeak to a Day or a Week particularly.

L. C. y. Then prithee let me afk thee this Que-
ftion, how long had your Mafter been fick before

that ?

Butler. He had never been well fince my Lady
died.

L. C. y . When was it that your Lady died ?

Butler. In February before.

L. C. y. Flow long after that did your Mafter,

Sir Richard Barker, continue fick ?

Butler. Haifa Year, I believe.

L. C. y. Why then, fuppofe your Mafter fell

fick immediately after your Lady died, and he
continued fick half a Year after, yet all this while

Oates might come during his Sicknefs even in the

Month ofyune or yuly, when *tis acknowledg'd he

was in Town, and not be here in February, which
is teftified by a great many Witnefies.

Butler. My Lord, I tell your Lordfliip the

Truth, it was in May.
L. C. y. But how doft thou come to take notice

it was in the Month of May, fo as to be able to

fwear it .?

Butler. My Lord, I tell your Lordfliip my Lady
was dead, and the Efcutcheon was over the Door.

L. C. y. So it might be, tho' he came in yune or

yuly, I tell ye.

Butler. My Mafter was fick at Putney at that

time.

L. C. y. How long did he lie fick at Putney ?

Butler. He was fick there a Fortnight, my Lord.

L. C. y. Then prithee when did thy Mafter go
to Putney ?

Butler. I cannot tell to a Day.

L. C. y. In what Month was it that he went?

Butler. It was the latter end of April, my Lord,

as I remember.

L. C. y. How long continued he fick at Putney ?

Butler. The matter of a Fortnight.

L. C. y. Was not your Mafter fick, when your

Lady died, -xt Putney?

Butler. No, he was not there then.

L. C. y. When did he go to Putney, fay ye ?

Butler. He went not thither till the latter end of

April, my Lord.

L. C. y. And did he continue at Putney but a

Fortnight?

Butler. Not at a time, but he continued going

and coming a quarter of a Year.

L. C. y. But this was the firft time of his go-

ing, was it ?

Butler. Yes, as I do remember.

Oates. My Lord, he is my Witnefs, and I de-

fire I may examine him.

L. C. y. Hold there, Mr. Oates ; he is mine too.

All the Witneffes are mine to fatisfy me in the

Truth of the Faft.

Oates. And to fatisfy the Jury too, my L-ord,

L. C. y. Yes, and to fatisfy the Jury too, but

I muft and will fift out the Truth, for both our

Satisfaftions.

Oates. My Lord, it is now, come the next

Month, fix Years ago fince the Evidence of this

Matter was firft given by thefe Witneflfes.

L. C. y. Then, Mr. Oates, I'll come a litde

rounder to you, and I'll put you into a certain

way of clearing this Bufinefs. I'll tell you what

you fhall do ; you had a Lodging in Town, as

F well
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well as Diet, and as well as you did eat at Dr.

Barker's fometimes, fo you eat and lay fometimes

elfewhere. You were here in Town a great while

together, if your own Affertions be true -, for you

were from April till June in Town : Now come
and give us account by fome Witnefies, if you
can, where did you lodge at that time, and where

did you diet? For it feems you had but one Meal
at Sir Richard Barker's.

Oates. Is that the Queftion, Sir, here in hand ?

L. C. J. Ay indeed is it, and the main one too.

Oates. I beg your Lordlhip's pardon if I miftake,

but I think that is not now in queftion -, for thefe

Si. Omers Men do fvvear. That I was all April

and May at St. Omers : Then if I do prove that in

April and May I was not at St. Omers, but here

in London, it is Argument good enough againft

them that their Evidence is falfe. And indeed,

can your Lordfliip or the Jury expeft, that I be-

ing then engag'd among and for the Papifts, and
afterwards an Evidence againft them to difcover

their Treafons, can bring any of them to teftify

for me now? No, they will as certainly forfwear

themfelves, as thefe young Fellows have all done.

L. C. J. Let me afk you a fhorter Queftion

:

Did you always lie in a Papift Houfe all the two
Months you fay you were here ?

Oates. My Lord, I lay at feveral Houfes.

L. C. y. Tell me the Names of thofe Floufcs,

or any of them.

Oates. It is not to the Point in queftion here,

niy Lord.

L. C. y. Yes it is very much ; but I perceive

it is a Secret, and let any body judge why.
Oates. My Lord, they that have by the Prin-

ciples of their Religion, Liberty to affirm or

deny any thing, and can have Difpenfations for

the Violations of Oaths and Sacraments, certainly

are not to be admitted as Witnefifes in fuch a Cafe

as this.

L. C. y. Talk not to me of Difpenfations, and
I know not what ; I fpeak from a plain demon-
ftrative Proof: Can it be believed that you fhould

be here in England fo long, and as they fay, pub-
lickly, and no Perfon living fee you that we can
hear of, but an old Woman that never faw you,

nor knew you before, and a Coachman that tells

a wild Story without Reafon ? If you will not tell

me where you lay, can you tell me where you
did eat all that time?

Oates. I can tell where I did lie that time.

L. C y. Do fo then. Let us hear it, that will

be your beft Defence.

Oates. Is that the Point, my Lord, in queftion ?

L. C. y. Ay, upon my Word is it the main
Point in this Cafe.

Oates. If it Ihould go upon that foot, my Lord,
it is impoflible for me now to prove it ; for 'tis

well known, 1 lay fometimes with Mr. Whitehread.,

and fometimes with Mr. Mico, neither of which
can I have to teftify for me ; and befides, I muft
infifl: upon it, thefe things were in queftion at

VFhitehreadh Trial, nor do I belive that Mr,
JVhitebread, if afk'd athis Death, would have jufti-

fied, and ftood by it, that I was not here then.

L. C. y. Well, this I muft certainly fay, I can-
not help it, but it will ftick with me till better

anfwered. I can never be fatisfied, that if you
were here fo long, there fhould no Ijetter Evidence
be produced to prove you here.

Oates. My Lord, nor can I help your DifTatif-

FiiftiOn, but I am to fatisfy all that hear me this

Day, that is a very hard Cafe that is put upon
me ; I have taken the moft effcelual Courfc that

I could, to provide for Evidence to make my De-
fence ; and I think, by your Lordftiip's good
Leave, thofe that I have produc'd do prove me
here in Town in April and May y8. And if your
Lordfliip has done with this Witnefs, I'll call an-

other.

L. C. y. Well, go on as you will. I tell you
what fticks with me,

Oates. Pray call Mr. Philip Page.

Mr. Sol. Gen. Hold, Sir, a little ; I would afk

thefe Witnefles a few Queftion s before they go
away. You Butler, let me afk you, pray, the

firft time you faw Mr. Oates at the time you fpeak
of, was it in April or May ?

L. C. y. He fwore it was the beginning o^ May.
Butler. To the beft of my knowledge it was

the beginning of May.

Mr. Sol. Gen. Who did you tell firft, that there

was Mr, Oates. at that time ?

Butler. I told it Mrs. Mayo.

Mr. Sol. Gm. Confider, Friend, what you fay

now, you are upon your Oath, and confider whac
you faid at the former Trial, when you were up-
on your Oath too.

Oates. Pray, my Lord, I defire my WitnefT^s

may be examined without Threatnings.

L. C. y. It is not a Threatning, it is an Admo-
nition not to go beyond the Truth.

Mr. Sol. Gen. Be fure you be in the right in what
you fay, and now I aflc you upon your Oath, when
was the firft time you faw Mr. Oates when he

came in that D'fguife you fpeak of?

Butler. I told you it was in May, Sir.

Mr. Sol. Gen. How far in May, confider well

what you fay.

Butler. To the beft of my Remembrance, it

was the beginning of May.

Mr. Sol. Gen. Do you think it was within a Week,
or the firft ten Days of ?/!ay ?

Butler. I cannot tell that, as well as I remem-
ber, it was the beginning of Afi^y.

Mr. Sol. Gen. When you faw him firft in Mayy
who elfe, as you remember, was by ?

Butler. Mrs. Mayo.

Mr. Sol. Gen. And no body elfe ?

Butler. Yes, one Benjamin Tttrbet, who is fince

dead.

Mr. Sol. Gen. But confider your Oath, Friend,

once more, and recolleft yourfelf ; Do you fwear

pofitively Mrs. Mayo was by, and did fee him ac

the fame time ?

Butler. I faw her look out of the Window into

the Yard, and I believe Hie did fee him.

Mr. Sol. Gen. Well then, let us examine her

Evidence and your's together, and fee how they

agree.

Oates. My Lord, thefe are not Queftions tend-

ing to fatisfy the Jury at all, as to the Point in

queftion.

L. C. y. Are they not ? methinks ihey are, whac-

foever you think.

Oates. After fix Years time, to afic fuch poor

ignorant People fuch trifling Queftions !

L. C. y. Pray, Sir, be contented, and let the

King's Counfel examine the WitnefTes.

Oates. My Lord, he fays I was here in May,
that's enough.

L. C. y. Well, Sir, I know what he fays.

Mr. Sol. Gen. And you ftiall hear Mr. Oates, how
your Witnefles agree.

L. c. y.
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L. C. J. Go on, Mr. Sollicrtorj and do you' fit

fxill and be quiet.

Mr. Sol. Gen. Then, my Lord, I would afk him
this Queftion more •, the firft time you faw Oates

come to Sir Richard Barker^, what Habit, pray

you, was he in .''

Butler. He was in a Difguife,

Mr. Sol. Gen. Ay, what Difguife ?

Butler. He had a white Hat flapping over his

Ears j his Hair cut fhort, clofe to his Ears, and

a grey fhort Coat.

Mr. Sol. Gen. Had he never a Perriwig on ^

Butler. No, his Hair was cut fhort to his

Ears.

Mr. Hanfes. Was he in fuch a Difguife, that a

Man might not ordinarily know him, that had

known him before ?

Butler. Truly, my Lord, I did not know him
when he firft came in, 'till he fpoke to me, and

aflced me, how do you, John ? and then I recol-

\cGttd. who he was, that it was Mr. Oates.

Mr. Sol. Gen. Was he always in the fame Habit,

when he came thither ?

Butler. The next time he came he had a Cin-

namon-coloured Suit, and a long black Perriwig

that was curl'd down thus far, and a black Hat,
with a green Ribbon and green CufF-ftrings about

his Wrifts.

L. C. J. Did you ever fee Oates dine there ?

Butler. Yes, I did.

L. C. J. When was that .?

Butler. After my Mafler came home from Put-

tiey.

L. C. J. Who was there befides .''

Butler. One Sir William Thurrel and Madam
Thurrel.

L. C. y. How often did he dine there ?

Butler. Several times.

L. C. J. Who elfe was there ?

Butler. My Mafter and his Daughter.

L. C. y. And who elfe ?

Butler. Mrs. Mayo.

L. C. y. What is become of your Mafler's

Daughter ?

Butler. I beg your pardon for that, my Lord.

L. C. y. Where is fhe, Man ?

Butler. She is at home, I fuppofe.

L. C. y. What doft thou beg my pardon for

then ?

Butler. My Lord, I call to mind fhe did not

dine with them.

L. C. y. Did fhe dine at any time with him
there ?

Butler. Yes, I remember feveral times ; but not

then.

L. C. y. When did you fee your Mafter's Daugh-
ter laft ?

Butler. I have not feen her this Quarter of a

Year.

L. C. y. Where is fhe now ?

Butler. At home at Putney^ my Lord, I be-

lieve.

L. C. y. And fhe was feveral times there when
he din'd there ?

Butler. Yes, fhe was at home.

L. C. y. Did Mrs. Mayo fee him at Dinner

there ?

Butler. Yes, I believe fhe did.

L. C. y. How often did he dine there about this

time you fpeak of ?

Butler. Several times.

L. C. y. Do you think feven times ?

Vol. IV.

Butler. I do think he might have din'd there

feven times.

L. C. y. Did he more than feven times, do you
think .?

Butler. I cannot number how many times it

was.

L. C. y. Now come in Mrs. Mayo again.

Mrs. Mayo. Here I am, my Lord.

L. C. y. Mrs. Mayo, give me leave to afk you
a Queftion or two.

Mrs. Mayo. Yes, my Lord, what you pleafe.

L. C. y. You fay (if I do not mif-remember ;

if I do, I beg your pardon, and you'll cor-

re6t me) a Week in May was the firft time you
faw Mr. Oates, and that was at Sir Richard Bar-
ker's.

Mrs. Mayo. I think it might be about the be-

ginning of May.

L. C. y. Had he been in the Houfe before ?

Mrs. Mayo. Not at that time that I know of»

but as they told me.

L. C. y. Who told you ?

Mrs. Mayo. That Coachman there, yohn Butler,

and one Benjamin who liv'd in the Houfe.

/.. C. y. Then you did not fee him the firft-

time he came ; what fay you, Butler ?

Butler. She did fee him out of the Window iti

the Yard.

L. C. y. Well, let that pafs then : come I'll

afk you another Queftion upon your Oath, How
often have you feen him dine there ?

Mrs. Mayo. I faw him dine at that time that I

fpoke of.

L. C. y. Did not he dine there above once ?

Mrs. Mayo. No, he did not.

L. C. y. What fay you, Butler ?

Butler. He did dine there feveral times with
them.

L. C. y. Then one of you two muft be mifta-

ken, I am fure.

Oates, My Lord, if your Lordfhlp would pleafe

to give me leave to fpeak, I would fet it right.

L. C. y. Good Sir, let them fet themfelves right

if they can, we need none of your Inftruftions.

Oates. My Lord, I defire •

L. C. y. Why, how now •, pray. Sir, be at

quiet. Mrs. Mayo, pray what Habit had Oates

when you faw him firft ?

Mrs. Mayo. He was in a grey Hat and a grey

Coat.

L. C. y. Was his Hair fhort or long?

Mrs. Mayo, He had on a kind of a fhort Wigg.
Mr. Sol, Gen. Are you fure it was a Wigg ?

Mrs. Mayo. Yes, a kind of a brown Perriwig.

L. C.y. And he fays his Hair was cut fhort to

his Ears.

Oates, Thefe things are very lean ftuff to perjure

a Witnefs upon.

Mr. Sol. Gen. When he came the fecond time,

what Clothes had he on ?

Mrs. Mayo. Afterwards he came in black Clothes

and a long Perriwig.

Mr. Hanfes. What coloured Perriwig was that,

a black or a white one ?

Mrs. Mayo. Not a black, but a brown.

Mr. Sol. Gen. You fay it was long.

Mrs. Mayo. Longer than his other, yet not; very

long neither.

L. C. y. Here are I know not how many Contra-

diftions in thefe Witneffes Teftimonies.

Oates. Truly, my Lord, I do not find in the

Examination of the St, Omers Witneffes, you were

F 2 • fo
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fo ftrifV, or bore half fo hard upon them, as you

do upon my Witnefies -, what does it fignify, my
Lord, whether the Wigg were long or fliorc,

black or brown ?

L. C. J. We have no other way to detedt Perju-

ries, but by thefe Circumftances ; and 'tis the Duty

of a Judge to enquire into all Particulars -, as in a

Controverfy about Words, were they fpoken in

Lalin or in Englijh, and fo to all Places and

Poftures of fitting, riding, or the like •, as you

know the Perjury of the Elders in the Cafe of Su-

fanna, was by their different Teftimony in particu-

lar Circumftances difcovered,

Oates. My Lord, I will afk her but one fhort

Queftion -, by the Oath you have taken, Mrs. Mayo,

tofpeak the Truth, the whole Truth, and nothing

but the Truth, as you expeft the face of God with

Comfort in another World -, did you fee me at Sir

Richard Barker's at any time in May 78 -, the May
before the Plot was difcovered, for that is the main

Queftion.

Mrs. Mayo. Yes, I did, and I fpeak nothing

here, but what I fpeak as in the Prefence of the

Lord.

L. C. y. Prithee, Woman, doft thou think we

afk thee any thing that we think thou doft not

fpeak in the Prefence of the Lord ? We are all of

us in the Prefence of the Lord always.

Mrs, Mayo. And fhall anfwer before him for all

that we have done and faid, all of us, the proudcft

and the greateft here.

L. C. y. But I would not have fo much to anfwer

for, as thou haft in this Bufinefs, for all the World.

Mr. Sol. Gen. Well, we have done with her now,

flie may go away,

L. C. y. Where does fhe live now ?

Cryer. Mrs. Mayo, where do you live now ?

Mrs. Mayo. In Leaden-hall-Jlreet, my Lord.

L. C. y. When did you fee Sir Richard Barker's

Daughter ?

Mrs. Mayo. About a Fortnight ago.

L. C. y. Where ?

Mrs. Mayo. In Barbican, in London.

L. C. y. Do you live with Sir Richard Barker now ?

Mrs. Mayo. I do not live with him now.

L. C. y. Did his Daughter ufe to be at the Ta-

ble at Dinner ?

Mrs: Mayo. She was often in the Country, my
Lord,

L. C. y. Did ftie eat at his Table at that time

when Oates was there ?

Mrs. Mayo. I am not able to fay whether fhe

did or not ; fhe ufed to be in TVales at Sir Thomas

Middlelon's fometimes, and with Madam Thurrel

her Aunt, who was her Mother's Sifter, and her

two Daughters.

L. C. y. In Wales, doft thou fay, where ?

Mrs. Mayo. My Lord, in your own Country,

at one Dr. Cocket's ; I know your Lordfhip, tho'

your Lordfhip does not know me,

L. C. y. I am very glad of it, good Woman -,

but prithee did ever Sir Richard Barker dine with

Mr. Oates f

Mrs. Mayo. I cannot fay he did, he went to and

fro.

L. C. y. Well, have you any more WitnefTes ?

Oates. Cryer, call Philip Page.

Cryer. Here he is, Sir.

Oates. Pray fwear him. (IVhich was done.) Pray

be pleas'd to give my Lord and the Jury the bsft

account you can of my being in Town. But,

Mr. Page^ the Queftion that I firft afk you, is

whether I was here in April or May, and in what
Year it was that you did fee me at your Maftci's
Houfe ?

L. C. y. When did you fee Mr. Gales at your
Maftei's Houfe ? You mean Sir Richard Barker to
be his Mafter, I fuppofe.

Oates. Yes, my Lord.

L. C. y. What do you fay to it .?

Page. Truly, I cannot be poficive to the Year,
but to the beft of my Ilemembrance it was y'ii.

Oates. Pray tell my Lord and the Jury feme
Circumftances in that Year that did happen to you,
that makes you believe it was 78.

Page. Sir, I'll give you the beft Satisfaftion I
can to the beft of my knowledge ; he came to Sir
Richard Barker's one Evening, and there he en-
quired for Dr. Tongue : He was in a Difguife, in a
light-colonr'd Coat, fomething like to Prize, but
it was not Prize 5 the Term that they give it, I
cannot fo readily tell. He had his Hair cut fhort
almDft to his Eirs, and he had a broad -brimm'dHac
on, and a fm.ill Stick in his Hand, walk i no- melan-
choly about the Hall : I happening to be the firft

body he met with, as I fuppofe, he afli'd me if

Dr. Tongue was within. I told him no, I had not
feen him of a confiderable time. He then afk'd me
where Sir Richard Barker was .? I told him he was
ill now at Putney. Says he, when will he be here ?

I told him, I could not tell.

L. C. y. Did he fee any body there but you ?

Pige. That I cannot tell, my Lord ; not that I

know of

L. C. y. What time of the Year was it ?

Mr. Jt. Gen. And what Month ?

Page. What Year and what Month it was, I am
not able to fay, my Lord.

L. C. y. What becam.e of him after that ?

Page. He went out of our Gates then, Sir ; he
was walking up and down melancholy, and not
finding any one, as I fuppofe, to anfwer him, he
continu'd v/alking in the Patients Hall, where they

ufed to wait on Sir Richard Barker, that came to

difcourfe with him about Phyfick ; and upon my
Anfwer to his Queftion, he went away.

L. C. y. Did you ever fee him any other time

near to that time ?

Page. No, I did not.

L. C. y. Did you ufe to wait at Table .?

Page. No, I did not,

L. C. y. What Service were you then engaged in

at Sir Richard Barker's .?

Page. I made up the Phyfick, my Lord.

L. C. y. Did you not acquaint the Coachman,
nor Mrs. Mayo, nor Sir Richard Barker with it ?

Page, I think Sir Richard Barker was in Town
foon after, and I did acquaint him with it.

Oates. But can't you tell what time this is. Sir?

Page. I can fay no other than I have faid ; I be-

lieve it was in 78,

L. C. y. Was this in yune, yiily, or May, or

when ?

Page. I cannot fay pundlually what Month it

was, my Lord ; but to the beft of my Knowledge
and Remembrance, it was in the Beginning of

May.
Oates. Had not your Mafter a Patient at IJling-

ton at that time, that was fick of a Fever .''

Page. Yes, he had.

Mr. yuft. JVithins. Why, would Mr. Oates have

given the Patient Phyfick ?

Page. No, my Lord, but 'twas about that time

that the Patient was under my Mafter's Cure.

Oates
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Oates. Indeed the Si. Omers Men do fweaf

thorough-ftitch, but my honed Witneires are cau-

tious, it being fo long ago ; and he that is a Mi-
nifter of the Church o^ England (as they fay) fpeaks

to a very Day, upon a much {lighter Circumflance.

Pray call Mr. William Walker,

Cryer. Here he is.

Oates. Swear him. {Which was done.) Be pleas'd.

Walker, to give my Lord to underftand, w^hen

'twas you faw me here in London in Difguife, and
when it was you fvvore fix Years agone at the Old-

Bailey^ that you fav/ me here in London : Sir, the

time in Controverfy is this : I came here to difcover

a Plot of the Papifts againfl the King's Life and the

Religion, and I fwore

L. C. y. You muft not afk Queftions in that

manner. It is propereft for you to propofe your

Queflions to the Court, and they will afk the Wit-
nefles.

Oates. Then I will not afk him, but propofe it

to your Lordfhip.

L. C. y. Ay, propofe what Queflions you pleafe,

and if they are fair, I'Jl afk them.

Oates. Then, my Lord, I would afk Mr, ^is/z^^r

this Queftion ; v/hen 'twas he met me with a Dif-

guife, in what Year and what Month .''

Mr. Walker. My Lord, I have been interrogated

in former Times upon tliis Point, fix or fcven Years

ago ; and I do confefs I did fee the Man, and met

him between St. Martin's-Lane and Leicefier-Jields ;

and truly, my Lord, I think I may fiy it was my
Unhappinefs to meet with him •, for I have had a

great deal of Trouble by it fince, Subpoena upon
Subpoena, Trouble after Trouble, that I am even

weary of it ; for I am an old Man. But 1 do fay I

did meet him at that end of the Town, between

St. Martin's-Lcine and Leicefier-Jjelds in a ftrange

Difguife j he was jufl like a Vagrant, a very Raf-

cal, and that's true, I believe, my Lord.

Mr. ^it. Gen. Did you know him before ?

Mr. Walker. Yes, or I had not known him then.

L. C. J. When was this ^

Mr. Walker. My Lord, I'll tell you ; my Lord
Chief Juflice Scroggs, when I was at the Old-Bailey,

afli'd me if I knew what time I fav/ him thus -, faid

I, my Lord, 'cis almofl a Year and an Half fince

I faw him ; and I being an old Man, little thought

it worth the while to lay up the particular time in

my Memory : but I'll caft about in my Thoughts
to make the befl' Conjefture I can •, for nov/ I will

not be upon my Oath, it being but Conjefture,

L. C. y. But now you are upon your Oath, re-

member that, Man.
Mr. Walker. My Lord, I am fpeaking what I

faid to the Court at that time.

L. C. y. Pray do not tell us an old tedious Story

of the Queflions and Anfwers in the Old-Bailey,

but mind what is faid to you here -, my Queflion is

now, what time you faw Oates difguifed between
St. Martin''s-Lane and Leicefter-ficlds, as you fay

you did.

Mr. Walker. My Lord, I cannot prefcribe the

time -, but I'll guefs as near as I can with the beft

probability, and that is, upon this Circumflance ;

when I went forward into Leicejler-fields, in the

Court before the Houfe, I faw the Elm-Trees
budded forth as big as an Hazle-Nut ; fo that I

did conjtflureby that Token, it might be between
Lady-Bay and the latter end o^ April; that was the

time as near as I could guefs.

L. C. y. In what Year was it ?

Mr, Walker. I cannot very well tell what Year it

'was»

L. C. y. Was it in 77 or 78 ?

Mr. Walker. Truly, my Lord, I never thought it

worth fo much taking notice of, to fix the particu-

lar time in my Memory.
Oates, Whether was it that Year the Plot was

difcover'd, or the Michaelmas following .''

Mr. Walker. I cannot tell when the Plot was
difcover'd, or whether it be found out yet or no.

Oates. But was it the Year before you were exa-

min'd ?

Mr. Walker. To anfwer you, Mr. Oates, when it

was exactly, I cannot fay ; truly I would give you
the befl Sutisfacftion 1 could, and do you as much
Right as 1 would do myfelf. I think if that time
when I was examined were in yj or 78, it was near

a Year and a Quarter before I did fee you.

L. C. y. Well, what can you make of this ?

Oates. 'Tis not to be fuppofed he is a very willing

Witnefs -, but yet he fays, 'twas a Year and a Quar-
ter before the Trial in which he was examin'd,
which mufl be in April 78.

L. C. y. I would know this Quefi;ion of you :

Were you prefent at the Old Bailey, when the five

Jefuits were tried ?

Mr. Walker. I was there, my Lord.
L. C. y. Were you at any Trial but one ?

Mr. Walker. I was not examin'd at any time but
one.

L. C. y. Have you any more Queflions to afl< him ?

Mr. Walker. My Lord Chief Juftice that then
was, did afk me. If I knew any of the Prifoners at

the Bar ; and I look'd upon all of them, and I faid

I knew not either of them,

Oates. Pray, my Lord, afic him whether he was
not produc'd, when the St. Omers Men wefe
produc'd, and gave his Evidence as to my being in

Town at that time.

L. C. y. He hears the Queflion, let him anfwer
it.

Mr. Walker, t am not able to anfwer you, be-

caufe you put feveral Queflions together ; but this

I fay, I was never examin'd but once, though I

have been fubpcena'd often, to my great Torment
and Trouble.

Oates. Did you give Evidence at that Trial,

that you faw me in April 78 ?

Mr. Walker. I teflified that I faw you, and by
fuch Circumflances, it mufl: be about fuch a time

as well as I could fuggefl ; but I could not, nor

cannot fpeak pofitively.

Oates. Now, my Lord, I fliall go on to another

Part of my Evidence, and call fome other Wit-
nefles ; and firfl of all, I come to Mr. Serjeant

Maynard, and I defire he may be fworn.

[Which was done.

L. C. y. What do you aflc my Brother Maynard ?

Oates. I call Mr. Serjeant Maynard to give an

account of the Proceedings of the Houfe of Com-
mons upon my Difcovery of the Popifli Plot.

L. C. y. We will not admit that to be any Evi-

dence at all ; nor can it be by Law.
Oates. My Lord, Mr. Serjeant Maynard was

one of the Committee of the Houfe of Com-
mons that managed the Impeachment, and can

give an account of the Evidence and Records that

were produced at the Trial of the late Vifcount

Stafford.

Mr. Serj, Maynard. I know nothing truly, nor

can remember any thing of it now.

L. C. y. He fays he remembers nothing.

Mr. Serj. Maynard. If Mr. Oat^s had told me be-

fore-hand, when he fubposna'd me, what time,
' and
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and what particular things he would have examin'd

me to, probably if I was there, I have Notes that

I then took ; but I can never fwear to my Memory,
for any Caufe fo long ago.

Oates. My Lord, I am very forry Mr. Serjeant

Maynard's. Age fliould fo impair his Memory.
L. C. y. I dare fay, you are not more forry than

he is for his Age.
Oates. Well, my Lord, I cannot help it : Then

I defire Mr. Blayney may be afk'd whether he has his

Notes of my Lord Staffords Trial.

Mr. Blayney. No, my Lord, I have them not

here ; Mr. Oates by his Ticket of his Subpoena,

defir'd only the Notes of Ireland, JVhitehread, and

Langhorn's Trial.

L. C J. But I muft tell you, Mr. Oates, if thofe

Notes were here, they could be of no ufe to you,

without the Record of my Lord Stafford's At-

tainder v if you afk any thing upon another Trial,

you muft produce firft the Record of that Trial,

and then you may examine to what was given in

Evidence at the Trial.

Oates. My Lord, it is of Record in the Houfe of

Lords.

L. C. y. But that we are not to take notice of,

without the Record be brought in Evidence before

us : We muft go according to the Courfe of Law
in all Cafes.

Oates. Then, my Lord, I muft betake myfelf to

another Part of my Defence -, and that is, to

prove the frequent Attempts made to baffle the

Difcovery of this Popifh Plot, and to ftifls the

Murder of Sir Edmundbury Godfrey, and to fling it

upon a Proteftant Peer.

L. C. y. But that is no Evidence neither.

Mr. Juft. HoUoway. Surely that is very collateral

Evidence.

L. C. y. Nay, it is no Evidence at all in this

Cafe ; we muft not admit of any fuch Evidence to

be given.

Oates. Good, my Lord, if this had not been

true, which was fworn by Witneffes that had dif-

cover'd the Plot, why fliould thefe Men appear to

fuborn Witnefles (and they have been convicted of

Subornation, and endeavouring) to baffle the Dif-

covery, particularly as to Juftice Godfrey's Death ?

L. C. y. Mr. Gates, I muft keep you to Evi-

dence that is proper ; we are upon our Oaths to go

according to Law, and the Jury are upon their

Oaths to try this Caufe according to their Evi-

dence-, and we are bound to give them this Ad-
vice in Point of Law, that nothing muft weigh, or

have any Confideration with them, that you offer,

if it be not legal and proper Evidence, ifyou can

fay and prove, that any of the Witnefles that have

been produc'd this Day againft you, have been

tamper'd with ; or that they have tamper'd with

any of the former Evidence, that is a good Evidence

againft them ; but it muft not be by any means ad-

mitted, that the Time of the Court be taken up,

or the Jury inveigled by that which has not a na-

tural Tendency to the Bufinefs before us.

Oates. But if your Lordftiip pleafe, this Confult

in April 78, was difcover'd to the Houfe of Com-
mons, among the other parts of the Difcovery of

the Treafons of feveral Noblemen and Gentlemen :

Now upon the Difcovery of the Plot, I defire that

I might give in Proof the Procedings of the Houfe
of Commons.

L. C. y. No, no, you cannot.

Oates. Pray, my L,ord, is not the Journal of the

Houfe of Commons Evidence ?

L. C. y. No, we fiy it is not at all.

Gates. Is that the Opinion of the wliole Court,

my Lord ?

L. C. y. Yes, undoubtedly, there is no Queftion
of it.

Oates. Is any Record of the Houfe of Lords
Evidence ?

L. C. y. Yes, I tell you it is, and that becaufe

it is a Record ; but there is a vaft Difl^erence be-
tween the Records of the Houfe of Lords, and the

Journals of the Houfe of Commons.
Gales. The Journals have been deliver'd in as

Evidence before now.

L. C. y. I cannot tell what they have been, but

I am fure they ought not to be, and v/hatever they

have been elfewhere, they cannot be here ; and I'll

tell you a plain Reafon for it, becaufe they have
not lb much Power in the Houfe of Commons, as

to give an Oath : But the Houfe of Peers is a

Court of Record, and therefore their Proceedings

are Evidence, as the Proceedings of the King's-

Bench here, or any Court of Record are.

Oates. Then, my Lord, if that part of my Evi-

dence be over-rul'd, before 1 come to fum up my
Evidence, I defire to offer this thing : My Lord,
I can produce feveral Members of the Houfe of
Commons in the feveral Parliaments, that can re-

member how they proceeded againft the Lords in

the Tower, and the Popifti Traitors upon my Dif-

covery, and what Credit I had in the Houfe of
Commons ; v/ill that be Evidence, pray my
Lord ?

L. C. y. No, it will not, if you will produce

any one that you told this to before the publick

Difcovery, that may be Evidence fuch as it is, and

is often allow'd -, but what the Houfe of Commons
did upon the Difcovery, that's not any Evidence

at all.

Oates. Then, rny Lord, fuppofe I can prove,

that I gave an early and timely Account to any of

the Houfe of Lords of this Confpiracy, and did ac-

quaint them with the Confult in Aprfl as Part of it

;

I defire to knov/ whether in producing any of thofe

Lords, I fhall give that which is Evidence.

L. C. y. Call whom you will that you told any
thing to, that is a fort of Evidence, I tell you.

Oates. Then I call my Lord of Devonfjire.

L. C. y. Here is my Lord oi Devonfhire.

Oates. My Lord, I beg your pardon for the

trouble I put your Lordfliip to -, but your Lord-

fhip fees the Neceflity of it: It is for the Juflifica-

tion of the Truth, to which I vv'ill give my Blood

for a Seal if I be call'd to it.

L. C. y. My Lord of Dcvonflme, your Lordfliip

muft be fworn. \lVhich was done.

Oates. Will your Lordfliip pleafe to acquaint the

Court and the Jury (your Lordfliip being at that

time a Member of the Commons Houfe) what

Account I gave there of this particular Confult (to

keep to that Point that is here in queftion) before the

Court this Day, and with what Credit I was received

in all thefe Parliaments; for my Credit and the

Credit of the Parliament is now in queftion.

Earl of 'Devon[hire. My Lord, all I can fay to it

is this; you Mr. Oates gave a long Account of a

Confult and Confpiracy among the Jefuits : But I

cannot remember any Particular , it is fo long ago.

h. C. y. Every body knows this, you gave a

long Narrative into the Houfe of Commons and
Houfe of Lords too.

Oates. Ay, and it was a true one ; but my Lord
of Devonjhire, I defire your Lordfhip would be

pleafed
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pleafed to give the Court and the Jiii-y a;i Account,

with what Credit I was received in thole three Par-

liaments your Lordfhip fat as Member in.

Earl of Devon/hire. I remember that the two

Weftmivftcr Parhaments after the long Parliament,

were fo fatisfied with the Difcovery, that they paiTcd

a Vote in the Houfe of Commons
L. C. J. The Votes of the Houfc of Commons

are no Evidence at all.

Oates. They fnow what Opinion the Paiiiament

was of.

L. C. J. Many Votes that have been made of

late, I hope will neither be Evidence for, nor put

in pradice again.

Earl of Devon/hire. My Lord, it is well known
to all the World the Vote I fpeak of.

L. C. J. Nay, my Lord, I fpeak not to your

Lordfhip ; for we all know thofe Votes that I fpeak

of v/ere not according to your Lorddiip's Mind :

But we only fay thus in general, that becaufe the

Houfe of Commons cannot give an Oath, therefore

what is done there, is not an Evidence here, or in

any Court of Record.

Oates. But, my Lord, that I muft urge ; I do

perceive that in the time of Parliament, and during

the fitting of the Houfe of Commons, Votes have

been brought in as Bars to the Proceedings of Infe-

rior Courts ; and this Court does not look upon

itfelf as fuperior to the great Court of Parliament

:

and then if they may be brought

L. C. J. Which they cannot be, nor never were,

nor I am fare ought to be ; nor I hope never v/ill

be as long as there is any Juilice in the Nation.

Oates. But, my Lord, you will allow the Records

of the Houfe of Lords to be Evidence .?

L. C. J. Yes, I tell you, I vnW, and for that

reafon, becaufe they are Records out of a Court of

Record : An Order of Court-Baron is no Evidence,

becaufe it is no Court of Record ; but a Judgment
of a Court-Leet is Evidence, becaufe it is a Court of

Record ; and there's the difference.

Oates. My Lord, I call in the next place my
Lord of Angkfey., if he be in Court.

L. C. J. No, he is not here.

Oates. Pray, will you give me leave to call my
Lord Keeper then ?

L. C. J. See in the Court of Chancery, whether

my Lord Keeper be there.

Cryer. No, my Lord, he is not -, he's gone.

Oates. He was fuppcenohl, my Lord, and I can

have Affidavit made of it : He was a material Wit-
nefs for me.

£. C. J. I cannot help it ; he is not here.

Oates. Pray call my Lord Chief Baron.

h. C. J. Go one of you into the Exchequer, and

fee if my Lord Chief Baron be there, and tell him,

Mr. Oates calls for him as a Witnefs.

Oates. And Mr. Juftice Lewnz.
Cryer. The Courts are both up •, and they are all

gone.

Oates. They were fubpccna'd, I am fure, to be

here ; well , go and fee, whether they are or no.

L. C. J. In the mean time do yo call fome o-

ther Witnefies.

Oates. I call my Lord Chief Juftice Jones.

L. C. y. The Cryer is gone to look For the

Judges.

Oates. Then I call my Lord of Clare.

L. C. J. Here is my Lord of Clare.

Earl of C!a}'e. My Lord, I can remember no-

thing, it is fo long time ago.

39
can remem

-

L. C. J. My Lord of Clare fays, h^

ber nothing.

Oates. I only call my Lord of Clare to aflc him
one Queftion, which I hope his Lordfliip will re-

member.

L. C. J. Swear my Lord of Clare.

\JVhich zc'as done.

Well, what is it you aflc my Lord .?

Oates. My Lord of Clare., the Qiieftion I would
an< your Lordfliip is, with what Credit I v»'as re-

ceived in the Houfc of Lords upon my Difcovery ;

and that you v/ill, to the bcft of your Memory,
give my Lord and the Jury an Account, how the
Houfe of Peers proceeded upon my Evidence >

Earl of Clare. Truly, my Lord, I cannot give
any Account, it is of io long (landing.

Oates. It is a great while ago, my Lord, and
therefore it is hard meafure, that I mufl be broughc
to this Tiial fo long after.

L. C. y. If it be a long time, we cannot help it

:

V/e cannot force People to profecute fooner than
they will do.

Oates. I defire Mr. Baron Gregory may be called.

L. C. y. He is not here, but fee and call my
Brother Gregory ; I hear they are all together in the
Treafury.

Oates. Then I call Mr. IFHliams, that was Spea-
ker of the Houfe of Commons.

L. C. y. Here is Mr. IVilliains. [He ijoas fworn.
Oates. I defire, Mr. IVUlianis., becaufe you were

then Speaker of the Commons Houfe of Parliament,
you would be pleas'd to tell what you remember
concerning the Credit I received in that Parliament,
in which you were Speaker, upon the Difcovery I

made of the Popiih Plot ; and particularly as to

the Confulr of Jefuits to kill the late King in the

Monxhof April y^.

Pvlr. Williams. My Lord, my Memory is never
very good •, but efpecially in a Cafe that is at fuch
a diflance of time, and vv'hich confiffs of fo many
Particulars as this, I mean Mr. Oaies^'s, Difcovery.

But this, my Lord, I do remember ; he was exa-

min'd at the Bar of the Houfe of Commons, and
gave a long account : But it is more thsn^ny Man
can do, to tell every Particular that is faid in that

IToufe.

L. G. y. Vv^as he upon his Oath, Mr. Williams^

at the Bar of the Houfe of Commons ?

Mr. Williams. My Lord, he was as other Men
are, that are examined in the Houfe of Commons.

L. C. y. We all know it could not bt upon Oath,
they have not Power to give an Oath.

Mr. Williams. What Reputation he was of, I

cannot fiiy fo well, as what their Proceedings did

teftify.

L. C. y. Nor in cafe they did believe him never

fb much, is it any thing to this Queflion ; which

is, whether he fwore true or falfe at /rc/«;2i's Trial.

Mr. Williams. My Lord, when a Perfon is brought

to the Bar, there to be a Witnefs in any Caufe,

every body is filent, and the Witnefs is heard what

he has to fay -, and fo was Mr. Oates. When he had

done, he v/ithdrew -, but what the Opinion of the

Houfe was upon it, I muft fubmit to their Votes

and Refolutions.

L. C. y. Which, you know, Mr. Williams, are

no Evidence.

Mr., Williams. That I muft fubmit to the Court.

Oates. I defire my Lord di Clare would be plea-

fed to tell, if he remembers, what Credit the Houfe

of Lords gave me upon my Difcovery.

Earl
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Earl of Clare. My Lord, I do not well hear

Mr. Oates's Queftion.

Oates. My Lord, my Queftion is this, When I

was brought to the Bar of the Lords Houfe, whe-

ther I did not receive the Thanks of the Lords Houfe

for my Difcovery ?

. Earl of Clare. Truly, Sir, at the beginning of

the Difcovery of the Popilh Plot, I was not in

Town, nor in the Houfe.

L. C. J. But now, Mr. Oates., I hope you are

fatisfied by the Anfwer that is given by your own
Witnefs, that what is done in the Houfe of Com-
mons, is no Evidence ; and I would have you re-

member that is the Reafon of it, becaufe they are

no Court of Record, and becaufe they cannot fo

much as give an Oath.

Oates. My Lord, I fee my Lord of Himtinvdon is

here -, and though I did not fubpoena his Lordfhip,

nor defign'd to have troubled him, yet being here,

I defire his Lordfhip would give an account what

Credit I had in the Houfe of Lords upon my Dif-

covery.

L. C. y. Swear my Lord of Hun(i7tgdon.

[Which ijoas done.

Earl of Huntingdon. I do believe, my Lord,

Mr. Oates^s Difcovery found a good reception in

the Houfe of Lords -, but it was grounded upon the

Opinion, that what he faid was true, and that he

was an honeft Man ; for fo the Houfe then ac-

counted him to be : and upon this it was their Lord-

fhips gave credit to his Teftimony. And indeed

had the matter been true, it was of high impor-

tance to have it throughly examin'd : But fince

that time it being apparent there were fo many and

great Contradiftions, Falfities, and Perjuries in his

Evidence, upon which fo much innocent Blood hath

been fhed ; I believe a great many Pcrfons who
were concern'd in the Trials of thofe unfortunate

Men, are heartily afflided and forry for their fliare

in it : And I do believe moft of the Houfe of Peers

have altered their Opinion, as to this Man's Cre-

dit ; and look upon his Evidence as I do, to be

very falfe.

L. C. J. Do you hear him, Mr. Oates ?

Oates. No, my Lord, I do not very well.

L. C. J. Then, my Lord of Huntingdon., turn

your Face to the Jury ; and fay what you faid to us

over again.

[Which his Lord/hip did to thefame effeB.

Oates. Very well, my Lord,

Mr. Juft. Wiihins. There's your Credit with the

Houfe of Lords, Mr. Oates.

Oates. My Lord, I call'd you in to anfwer my
Queftion, as to fomewhat that is paft, and not to

give your Judgment how you are inclined to believe

now.

L. C. J. Nay, but with your Favour, it was to

declare what Opinion the Houfe of Lords had of

you -, and he fays very well, and that this is in

truth the fame Anfwer that muft be given, for the

Judges and the Juries that tried the People upon

your Evidence. Says my Lord o'i Huntington., at firft

truly I did believe Mr. Oates did fwear true, and he

had Credit with me, and fo he had with others •, but

now upon further Examination into things, and in

procefs of time Dlfcoveries have been made of the

Truth, and that what he fwore is falfe j fo that now
I believe in my Confcience he is aflually forfworn,

and has drawn innocent Blood upon the Nation ;

and no body will believe a Word he fays.

Oates. Well, my Lord, I have done with my
Lord of Huntingdon.

Mr. Juft. Withins. And he has done with you,

as I perceive.

Z.. C. y. Yes, truly, methinks ye ftiake hands,

and part very fairly.

Mr. Juft. Hollowc>y. There's my Lord Chief Ba-

ron ; v.'hat fay you to him, Mr. Oates ?

L. C. y. Is my Lord Coief Baron fworn ?

Ci-yer. Yes, my Lord, he is.

L. C. y. Then what do you afl< him ?

Oates. My Lord, I call'd your Lordfhip, becaufe

your Lordfhip fat as a Commiflioner of Oyer and.

Terminer in the Old-Baily, at Ireland, Whitebread

and Langhorri's, Trials ; and that which I call your
Lordfiiip for, is to give an acccount to my Lord
and the Jury, of the Satisfaction your Lordfhip re-

ceived concerning the Fulnefs and Fairnefs of the

Evidence then deliver'd by me in thofe Trials.

L. C. Baron. My Lord, I cannot charge my Me-
mory with it.

L. C. y. He fays he cannot remember.
L. C. Barcn. No, not in particular •., but in ge-

neral I remember there were a great many Perfons

that gave Evidence in thofe Trials on the one fide

and the other : There v/cre a great many Pcrfons .

that came from St. Omcrs., that gave Evidence there

of Mr. Oales being at 67. Omers, when he fiid he

was in Town.
Oates. And what Credit were they of, at that

time, pray, my Lord?
L. C. Baron. I think they were Perfons of very

good Credit ; they were Gentlemen of good Fami-

lies many of them.

Odtes. Did the Jury believe them at that time ?

L. C. Baron. I cannot tell what the Jury did.

L. C. y. Nor is it any matter at all what they

did : But I would aOc you, my Lord, but one Que-
ftion : Have you heard this Evidence that has been

given here to-day ?

L. C. Baron. No, my Lord, I have not,

L. C. y. If you had, I would then have aflced

you, whether you believe him now or not ?

L. C. Baron. Truly, my Lord, I never had any

great Faith in him, I do affure you, as to my felf.

Mr. Juft. Wiihins. You hear what he fays, Mr.
Oates ; you had never any great Credit with him.

Oates. My Lord, I am not at all concerned at

this -, I value my felf more upon my own Innocency

and Integrity, than any Man's good or bad Opinion

whatfoever.

L. C. y. Ay, your Innocency is very great

!

Oates. Then, my Lord, I will conclude my Evi-

dence.

Mr. At. Gen. My Lord, before Mr. Oates goes

to fum up his Evidece, we have fome other Evi-

dence to give.

L. C. y. 'What fay you, Mr. Oates ? Will you

call any other WitnelTes to this Point .?

Oates. My Lord, if they bring any other Evi-

dence, I hope I may have my turn to anfwer it.

L. C. y. Ay, truly, if they bring any new Evi-

dence that you have nor applied to already, God
forbid that you ftiould not be heard ; but if it only

gives an Anfwer to the Evidence that has been

given, then you muft not retort on them ; for they

are to have the laft Word : but it is not fit withal,

that you fhould be denied any thing that is necefifary

or really of advantage to you.

Oates. If they offer any new Evidence to my Dif-

reputation, the Queftion is, whether I may have a

time allotted me to make my Defence againft that

Evidence ?

3 L. c. y.
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L. C. y. Ay, ay, in God's name, by all means.

Mr. Jl Gen. This is the ufual Method of Pro-

ceedings •, but I would know if Mr. Oates has any

more Witnefies to examine to this Point, that he

has examined to already ? >

Oaies. My Lord, I think I have no further Evi-

dence at prefent, till I hear what they further fay.

Mr. yHt. Gen. Then may it pleafe your Lordfhip,

and you Gentlemen of the Jury •

Oales, I hope when your Lordfhip fums up the

Evidence, you'll remember what has been faid by

the Witneffes.

L. C. y. You may affure your felf, I will remem-
ber whatfoever has been faid on the one fide and

t'other, as near as I can : The Gentlemen of the

Jury are Men of Underflanding, and I fee they take

Notes, and Pll give them all the Affiftance I can.

Oales. Truly, my Lord, I have fome more Wit-

neffes to the fame purpofe. If your Lordfhip pleafe

to fpare time to hear them.

L. C. y. Ay, ay, we fit here to hear the Wit-
neffes, call whom you will.

Dates. Is my Lord Lovelace here ?

L. C. y. I cannot tell, I do not fee him here ; but

you did call my Brother Gregory^ there he is, what
fay you to him ?

Oaies. Mr. Baron Gregory was Speaker of the

Houfe of Commons in one of the JVeJlminJler Par-

jiaments.

L. C. y. Swear my Brother Gregory.

\JVhich was done.

Oales. I defire your Honour would be pleafed to

give this Court and the Jury an account, you being
Speaker of the Houfe of Commons, what Credit

I received there in that Houfe upon my Difcovery

of the Popifh Plot?

Mr. Bar. Gregory. My Lord, that is a pretty

general Queftion, it is not poffible for me to re-

member the Proceedings in the Houfe of Com-
mons fo long ago.

L. C. y. But, Brother, 1 tell you what he means
by it : He would have you to anfwer this Queftion,
whether he was of good Credit in the Houfe of
Commons or not ?

Mr. Bar. Gregory. I know not what Anfwer to

make about the Credit he there had ; any Member
of the Houfe of Commons may give as good and
better an account in that matter than I ; and truly

I do not remember that Mr. Oates was before the

Bar of the Houfe when I was Speaker : I believe it

was before T was Speaker, that he was examined at

the Commons Bar.

L. C. y. Well, he can remember nothing of it.

Oaies. Is my Lord Lovelace there ?

Cryer. He has been called, but he is not here.

Oates. CaW my 'Lord, o^ Stamford.

Cryer. He is not here.

Oates. Call Sir Francis Winnington.

Cryer. He is not here.

Oates. Call Silas 'Titus, Efq;
Cryer. He is not here,

Oaies. Call Sir George Treby.

Cryer. He is not here.

Oates. Call Sir Francis Pemberion : Thefe have
been all fubpoena'd.

Cryer. He is not here.

Oates. Is my Lord Bifhcp of London ?

L.C.y. Here is my Lord Bifhop of London, pray
fwear my Lord Bifhop of London. {Which was done.

^
Oates. I beg your Lordfhip, if you can, would

give an account of your Remembrance in this

matter : Your Lordfhip was often in Committees of
Vol. IV.

the Houfe of Peers about this Bufinefs, and from
firfl" to laft you were in the Committee for further

Examination of the Popifh Plot ; and you were
not only of the Committee, but you alfo fat as a

Baron in the Houfe. I humbly beg your Lordfhip
would pleafe to tell, as far as you can charge your
Memory, what Reputation I had in the Houfe of
Lords, v/here I was upon my Oath •, and in particu-

lar, whether your Lordfhip remembers that I re-

ceived the Thanks of the Houfe for the Service I had
done for the King and Kingdom in the Difcovery.

Mr. Juft. Holloivay. It is a long Queftion, my Lord.
L. B. of London. It is fo, my Lord ; but my

Anfwer will be very fhort : For it is a very little

I can remember after fo great a diftance of Time,
and the Tranfaftions have been publick ; nor can
I acquaint the Court with any thing, but what is

known already -, and that is this, I remember that

the Plot was difcovered by him, and his Difcovery
was receiv'd as Evidence at the Bar of the Houfe of
Lords, and believ'd, and the Thanks of the Houfe
were given him at that time for it.

L. C. y. There's Sir George Treby ; what do you
afk him ? But firft let him. be fworn.

[Which was done.

Oates. Pray be pleas'd to afk Sir George Treby.,

who was Chair-man of the Committee of Secrecy,

and was Manager in the Trial of the Lord Vif-

count Stafford, that he will be pleas'd to tell what
Credit I had in both Houfes upon that Trial.

L. C. y. I told you before, you mufl urge no-
thing of that Trial, unlefsyou have the Record here.

Oates. Then my Lord, I defire Sir George may give

an account what he knows of the Correfpondencies

between Mr. Coleman and the See of Rome ?

L. C. y. No, that will not be any Evidence at all

in this Cafe ; for that is not at all here in queftion.

Oates. Then, my Lord, I defire Sir George Treby

may fpeak what he knows of my Credit in the

Houfe of Commons.
L. C. y. Ay, what fays he to that ?

Sir George Treby. My Lord, I can anfwer for nor-

thing but my own Judgment •, I cannot tell what
Credit he had with any particular Member of the

Houfe of Commons ; I do remember indeed, he
was there feveral times at the Bar, but not upon
Oath, but as others ufually are there : and con-

cerning the Difcovery, there was a Vote all the

Kingdom knows of, that they were fatisfied there

was a Plot, but whether that Vote was grounded
altogether upon his Evidence, or how far upon
his Evidence, I cannot tell, nor what any Man
thought of it befides my felf.

Oates. I defire Mr. Serj. Pemberion might be

call'd again.

Cryer. He is not here.

Oates. Then pray call Sir William Dolben.

Cryer. He is not here neither.

Oates. Then I call Sir Edward Atkins.

Cryer. E[e is not here.

Oates. Call Mr, Richard White.

Cryer. He is not here.

Oates. My Lord, thefe were all fubpoena'd, but

they will not come ; they are frighted away.

L. C. y. We know nothing of that, they may
come if they will.

Oates. Call Mr. Thomas Cox.

Cryer. He is not here ; but here is Mr. White.

Oates. I pray he may be fworn, \_Which was
done."] I defire to know of him, whether he were
not a Jury-man upon the Trials of Ireland and
Whiiebread ?

G Mr,
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Mr. White. No, I was not,

Oates. Then I am miftakcn ; I beg your pardon

for this trouble.

L. C. J. Well, there's my Brother Dolben come
•now. What fay you to him ? Swear my Brother

Dolben. [JVhich was done.

Oates. May it pleafe you, Sir William Dolben^

you fat as a Judge upon the Trials of Mr. Ireland.,

Mr, Whitebread, and Mr. hanghorn •, and I call

you, Sir William Dolben., to give an account to my
Lord and the Jury, what Credit my Evidence had

at thofe Trials, and how the Jury was fatisfied

with it,

L. C, J. There is the Vcrdift, Man, that finds

the Perfons you fpeak of, guilty.

Oates. If that be Evidence enough, I am fatif-

fied, my Lord.

L. C. y. Is not that better than his Opinion to

fhew how the Jury was fatisfied ? Ay, certainly ;

better than the Opinion of all the Twelve Judges

for that point ; they would not have convi<5i:ed them

except they had been fatisfied with the Evidence,

Sir William Dolben. Have you done with me,

Sir ?

Oates. I have, Sir,

L. C. J. Have you called all your Witnefles, or

will you call any more ?

Oates. No, my Lord, I will call no more at pre-

fent,

Mr. At. Gen. Then, my Lord, we'll go on with

another part of our Evidence. Gentlemen, you

fee Dr. Oates., to fupport his Credit, has given two
forts of Evidence ; the one is, fome Records of

Trials at the OU-Bailey^ wherein he had the good
hap to be believed ; the other is, feveral noble

Perfons, and other Gentlemen, as to the Credit he has

had given to his Evidence before. What they have

faid I Ihall not meddle with at all at this time,

but leave the Obfervations that are to be made there-

upon, till we come to fum up the Evidence for

the King. But as to the firft part of his Evidence,

that is, as to the Records produced, and the Verdids
therein given, and the Opinions of the Judges, we
have this to fay in point of Evidence as an Anfwer.

Firft, we Ihall produce to you feveral Records, where-

in he has not been believed ; at that of Sir George

Wakemany and my Lord Cajllemain : and not only

fo, but we fhall adlually prove that he was per-

jur'd in them ; that what he fwore againft them
was utterly falfe, and you will hear this was not the

firft time that he had fworn falfe ; for in an Accu-
fation that he gave at a Trial at Hajlings., we ftiall

prove he fwore Buggery upon a Perfon, which was
prov'd falfe.

Oates. Can you produce any fuch Record, Mr.
Attorney ?

Mr.- At. Gen. Yes, we fhall.

L. C. J. Do not interrupt the King's Counfel ; let

them go on ; you fhall be heard quietly in your time,

Mr, Hanfes. Nay, Mr, Oates need not be fo hafty

as to aflc for the Records, by degrees we fhall pro-

duce Records enough againft him.

Mr. At. Gen. We fhall prove alfo by the Jour-

nals of the Lords Houfe, that he did forfwear him-
felf •, for after he had there made a long Narrative

of the Plot, being afk'd whether he had any more
to accufe, than thofe Perfons that he had nam'd,
and this upon his Oath ; he did there fix^ear that he

had no more Perfons to accufe.

Oates. That Were Members of that Houfe, it

was.

L. C. y. Sir, you muft be quiet till they haVe
done.

Mr. At. Gen. But foon after he bethought him-
felf, and accufes the Queen and his Royal High-
nefs the Duke, our now prefent Sovereign, ofbeino"

in the Plot.

Oates. What Plot did I accufe them of >

L. C. J. Nay, you muft fit down and be quiet

;

how now, will you not let the King's CounftI

fpeak ? You were heard quietly, and fo fhall they

be too.

Oates. Well, my Lord, I will be quiet,

Mr. At. Gen. Thefe things, my Lord, will fliew

what Credit he was of at that time. Ahothet-

thing we fay to thefe Records, is this ; There Wqre
two other WitnefTes, Mr. Clay and Mr. 3mitb,

befides thole that were how produced, which Werfe

the Home-WitnefTes, that did poficively fwear, thit

in April and May 78, Oates was here in Town 5

he did then indeed make ufe of thofe other canting

WitnefTes, for I cannot call them any othetwifc,

that beat fo about the bufli, and fpeak of Uncer-
tainties, and contradift one another i but thofe

that I name. Clay and Smith, were Home-Wit-
nefiTes -, and there lay the Credit of his being in

town, when the WitnefTes which came from St.

Omers, fay he was beyond Sea.

Oates. My Lord, I beg I may afk one thing i

whether my Lord Bifliop of London be there ftill ?

L. C. y. No, my Lord of London is gone.

Oates. I am forry for it, becaufe he could have

given an account of this Smith, for he knows him.

L. C. y. I Cannot help it, you fhould have defi-

red him to ftay while he was here ; go on, Mr.
Attorney.

Mr. At. Gen. I will, my Lord -, and this v/hich

I am going to fiiy, as an Anfwer to his Evidence,

will give a full Anfwer to that other Obje-

ftion which he made -, which was, what was the

Reafon, when he had given fuch an Evidence fo

long ago, it fhould be delay'd fo long e'er it was
profecuted. I'll give your Lordfliip a Reafon, and

a fatisfadlory one : Till thofe Dlfcoveries were made
that have lately been made, the Evidence thefe

WitnefTes gave, carried a Probability of Truth in

it ; and Sir Richard Barker himfelf added his Te-

ftimony to it, tho' he does not think fit now to come
and confirm it : I fay hitherto it had fome femblance

of Truth, and fo did ballance the other Teftimony

of them that came from St. Omers. But when we
had difcover'd that it could be teftified by twenty

Perfons, that had not been at any of the formet

Trials, that he was certainly all that time at

St. Omers ; and when we had difcover'd the Tam-
pering and Praftices of Mr. Oates, in fuborning

thefe WitnefTes to fwear as corruptly as he fwore at

firft, which we fhall fhew you palpably to be true

that he did fo -, that gave us Encouragement to go

on to make Enquiry into the Matter: but this

was not difcover'd till half a Year ago, or there-

abouts. Now as to one of thofe WitnefTes, that is

Mr. Clay, the Cafe ftands thus : indeed I expeded

he would have brought the lame WitnefTes he did

then, for I prefume they are all about Town, but

he has not thought fit to do that : This Clay was

then a Prieft, and a Prifoner in the Gate-Houfc

for that very reafon, as being accufed for being a

RomifJy Prieft. While he was there a Prifoner,

Mr. Oates comes and threatens him, and foUicits

him to fwear that he was here in town in May 78,

that he might be provided v/irh Proof againft what

the Boys of St. Omets (as he call'd them) would

come to teftify ; and threaten'd him, if he did notj

hie would hang hiiii, for he could fwear him to be

a Prieft J



1685. B.R. for Perjury.

a Priefl; ; and this was about three or four Days
before the Trial of the five Jefuits : At length they

came to a Bargain and Agreement, as you will

hear, that he fhould come and fwear this ; when
Mr. Oates cannot pretend that the Evidence of Clay

was known at all by any of the Committees that

were concern'd in the Management of his Difco-

very ; or that he was fo much as thought of for

a Witnefs, But we fiiall prove how it came to pafs ;

and I believe, if Mr. Oates would call him now,
(as I do not queftion he knows where to have him)
Clay would not be fo hardy now, as to affirm his

former Teftimony. Then as for Mr. Smith, his Cafe

ftands thus : Mr. Oates had fworn him into the Plot,

as you will find in his Narrative that he gave in

upon Oath, which is upon Record, and enter'd in

the Journal of the Lords Houfe. He was a School-

mafter in IJlington, and Oates fwears High-Treafon
againfl him, and thereupon Warrants went out to

take this Smith, and Mr. Oates was very violent

in the purfuit of him but two or three Days before

the Trial ; and then, when all thcfe Witneffes from

St. Omers were come, as he knew very well, he

was in fome doubt his Defign would* have fail'd,

and then does he prevail with Smith to become a

Witnefs for him. And 'tis evident he did tamper
with him, for that which was done by him at that

time ; For now he gives him under his Hand (to

fhew the Impudence, as well as Villany of the Man,
as it has been evident enough in all his Carriage)

a Paper that fhould give him authority to go free

from all Procefs and Arrefts upon any Warrants ;

and this ProtecStion under Mr. Oates's Hand, is

directed to all the King's Officers, thereby com-
manding them to take notice that this Mr. Smith,

whom before he had accus'd of being in the Plot,

was an honefl Man, and employed in great Service

for the King at that time. This Paper, when pro-

duc'd, will fiiew the Time when it was made ;

and then it will appear, that two Days after Smith

comes and fwears that he din'd with him the firft

Monday in May 78. This was what Smith fwore

then ; and upon my mentioning of this Practice, if he

.have any fhame in him, it muft put him in fome con-

fufion ; for we are prepared to prove by undeniable

Teftimony, that Mr. Oates did not dine with this

Mr. Smith that Day ; we fhall prove it by the

whole Family : but the firft time ever Mr. Oates

came there, was in July after, when he came into

England from St. Omers, v;hich thefe Witneffes fiy,

was the latter end of June. Then it was that he

was with Mr. Smith, and came to his Houfe, and
not before. And we fhall prove by feveral Wit-
neffes, that upon the Queftion being afked of

Mr. Smith, how he came to teftify fuch a thing, his

Anfwer was, I muft have died for it, if I had not

done it j 'twas only a Miftake in point of time :

But he threatened me, and fo did fome others too,

that he wou'd have me hang'd for being in the

Plot, if I did not comply with him, and fwear this

for him. My Lord, I ftiall offer this Evidence that

I have open'd, and then I hope we fhall fatisfy the

Jury, and all that hear his Trial, that he is one of

the moft notorious Villains that lives upon the

Earth ; to be fure that ever was known in this

Kingdom.
Mr. Sol. Gen. Firft, my Lord, we'll produce our

Records : Where is the Record^of Sir George Wake-
man ?

Mr. Swift. This is the Record of Sir George

JVakeman, and this is a true Copy j I examin'd
it.

Vol. IV,
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read aMr. Sol. Gen. Pray, Sir Samuel Aftry,

Word or two of it.

CI. of Cr. Here is an Indiclment againft Sir

GeorgeWakeman for High-Treafon ; he pleaded not

guilty ; and here is an Acquittal by the Jury.

Mr. At. Gen. He being acquitted, I defire he
may be fworn. \Which was done,

Mr. Sol. Gen. Pray, Sir George Wakeman, was
Mr. Oates fworn againft- you at the Trial }

Sir George Wakeman. Yes, Mr. Sollicitor, he was.

Mr. Sol. Gen. Do you remember what he fwore
againft you at that Trial ?

Sir George Wakeman. Yes, I do, Sir.

Mr. Sol. Gen. Was that true that he fwore, by
the Oath you have taken }

Oates. Is that a fair Queftion ? I defire the Opi-
nion of the Court }

L..C.J. Ay ! why not ?

Oates. He was legally accus'd •, he cannot fwear

himfdfoff:

L. C. J. But he is legally acquitted too ; we have

a Record for that here.

Oates. Ay, my Lord, he was acquitted •, 'tis

well known how.

Mr. Sol. Gen. Come, Sir, was that he fwore againft:

you at your Trial, true ?

L. C. J. What do you fiy. Sir ?

Sir George Wakeman. 'Twas falfe upon my Oath,

my Lord.

Mr. Scl. Gen. What Particulars did he fwear

againft you ?

Mr. Pollexfen. Ay, pray tell the Particulars as

near as you can what he fwore againft you.

Sir George Wakeman. My Lord, if your Lord-

fliip pleafe, I will give a little Account what he

fwore againft me before the King and Council.

Mr. Sol. Gen. That will not do, Sir George Wake-

man ; we do not afic you that.

L. C. y. No, it muft be only the Evidence that

was given upon this Acquittal, which is the Re-

cord here produc'd before us •, what did he fwear

againft you then ?

Sir George Wakeman. He fwore at that Trial, as

near as I can remember, that I undertook for a

certain Sum of Money, 15C00 /. as I think it was,

to poifon the King, and I was to do it by the means

of the Queen. I was to provide this Poifon for

her, and flie was to give it to the King. This

he fwore at my Trial, which God forbid it fhould

be true ; nothing can be more falfe }

L. C. J. I afk you by the Oath you have taken,

you are now acquitted, and fo in no danger •, and

being upon your Oath, ought to fpeak the Truth,

without Malice or Ill-will to him that did accufe

you •, was that he fwore true or falfe ?

. Sir George Wakeman. Falfe, falfe, upon my Oath ;

I fpeak it without any Malice againft the Man in

the V/orld.

Mr. At. Gen. Then fwear my Lord Caftlemain.

SJVhich was done.

Sir George Wakeman. My Lord, I'll be bound to

make it appear, that all he fwore againft me was falfe.

Mr. At. Gen. And fo was it he fwore againft my
Lord Caftlemain, and others that were acquitted at

the fame time V/ith Sir George Wakeman.

Mr. Sol. Gen. Firft, read the Record ofmy Lord

Caftlemain''^ Acquittal.

CI. of Cr. Here is the very Record itfelf : it was

in this Court, my Lord Ciftlemain was indided of

High-Treafon, and tried and acquitted.

Mr. At. Gen. My Lord Caftlemain, pray what

did Oates fwear againft you at your Trial ? And
G 2 pray
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pray tell the Court, whether that was true or

falfe.

Earl of Caftlemain. My Lord, as near as I re-

member, Mr, Oates did fwear at my Trial, that he

met me in Lincolns-Inn-Fields, and that he went

with me fomewhere to Mr. Fentvick's Chamber in

Duke-Jlreet in Covent-Garden, where he faid I did

talk a great deal of Treafon, and a great Difcourfe

of that kind he faid there was, and he fwore that I

was in feveral Cabals in relation to the King's

Death. I was afterwards acquitted by the Jury that

tried me, as appears by the Record -, and here I do

declare, as in the Prefence of God, and with all the

imprecations of Divine Vengeance to fall upon me,

if I fpeak any thing but the Truth, that not only

that which he fwore, was falfe, but that I never had

any Thoughts in my Heart, much lefs did ever de-

clare in my Words, of any injury or hurt againft

the late King. And befides, that I never faw the

Face of Oates in my Life, till after I was put in

Prifon upon his Accufation of me.

Oates. My Lord, I defire to know what Religion

that noble Lord is of ?

^2Lr\ of Cajilemain. I am a Roman Cartholick, my
Lord.

L. C. J. We all know what Religion my Lord
is of, you need not afk that Queftion.

Oates. That's not the Point, my Lord, I mufl

have it declared in Evidence.

L. C. y. I wonder to fee any Man that has the

Face of a Man, carry it at this rate, when he hears

fuch an Evidence brought in againft him.

Oaies. I wonder that Mr. Attorney will offer to

bring this Evidence, Men that muft have Malice
againft me

L. C. y. Hold your tongue -, you are a jfhame

to Mankind.
Oates. No, my Lord, I am neither a ftiame to

my felf or Mankind : What I have fvvorn is true,

and I will ftand by it to my laft Breath, and feal it

if occafion be with my Blood.

L. C. y. 'Twere pity but that it were to be done
by thy Blood,

Oates. Ah ! Ah ! my Lord, I know why all this

is, and fo may the World very eafily too.

L. C y. Such Impudence and Impiety was never

known in any Chriflian Nation.

Oates. But this will not do the Work to make the

Plot to be difbelieved -, Things are not to be done
by great Noifes : I will ftand by the Truth.

L. C. y. Can you think to out-face fuch Evi-
dence as this with your Impudence ?

Oates. But I hope you'll give me leave to make
my Defence.

L. C. y. Then carry yourfelf as becomes you in

the Court.

Oates. My Lord, I will do fo,

L. C. y. If you do not, we know how to make
you do it, you fliall not think to domineer here.

Oates. My Lord, I hope I do behave myfelf as I

ought.

L. C. y. No, you do not.

Oates. Ill Language may provoke any Man's
Paflion, my Lord.

L. G. y. Keep yourfelf within Bounds, and you
fliall be heard ^ but we'll fufFer none of your Extra-
vagancies.

Oates. My Lord, If I had been aware of this, I

could have produc'd Evidence that would have fup-

ported my Teftimony in thefe Matters,

L. C. y. Go on with your Proofs, Mr. Attorney.

Mr. Attorney. We will do fo, my Lord.

Earl of Caftkmain. Have you done with me, Sir ?

L. C. y. Have you any other Queftions to aik

my Lord Cajtlemain ?

Mr. At. Gen. No, my Lord,

L. C. y. Then your Lordfliip may fit down agaia

where you were.

Mr. At. Gen. Now, my Lord, we fliall lliow the

Lords Journal where it is recorded, that he fwore he
could accufe no body elfe but thofe that he nam'd,

and then we fliall give an Account, tliat foon after,

he accus'd our prefent Sovereign, and the Queen
Dowager.

Mr. Sol. Gen. Where is the Clerk of the Parlia-

ment ?

Mr. Swift. Here he is ; Mr. PFalker ?

Mr. At. Gen. Swear him. \JVhich ivas done.

Mr. Sol. Gen. Mr. Walker., is that the Journal of
the Houfe of Lords ?

Mr. IValker. Yes, my Lord, it is.

Mr. Sol. Gen. Deliver it in to the Clerk, and let

him read it.

L. C. y. Then you muft dire6t to the time, or

elfe it v/ill be to no purpofc.

Mr. Sioift. Sir Samuel AJlry^ pray turn to Friday

the 19th of Novemher 78.

CI. of Cr. Reads. Die veneris decimo nono Novetn-

bris 1678. Titus Ontes being cali'd in at the Bar,

defired to be heard a few Words before he was
fworn

L. C. y. Mr. A'tcrney., I doubt this will not be

Evidence : It is only a Paper of what he faid, taken

before the Lords ; but now v/hether that was upon
Oath or no, is the Queftion : nay it appears it was
not upon Oath •, but fays, it was before he was
fworn,

Mr. At. Gen. My Lord, I defire it may be read

all out.

CI. of Cr. Reads. 'Titus Oates being called in at the

Bar, defired he might be heard a few Words before

he was fworn to fpeak to the main Bufincfs : which
being granted to him, he complained of the Re-
ftraint he is under, and being debarr'd of the liber-

ty of his Friends coming to him, and of conver-

fing with any body in private, and that no Englifli-

man ought to be reftrained, unlefs accufed by one or

more WitnefTes ; and pray'd that the Reftraint

might be taken off, that he might be enabled to

give his Evidence miOre cheerfully, and that the

Houfe would be pleafed to addrefs the King for

that purpofe, and that his Pardon may be renewed,

becaufe he is under Mifprifon of Treafon, To which
the Lord Chancellor told him, that the Houfe
would take his Condition into Confideration : And
then being fworn, he was told by the Lord Chan-
cellor, that the Lords have received an Addrefs

from the Houfe of Commons in part upon Evidence

by him given there, and that the Houfe expeds he

fliould give an Account what that is, which has be-

got fuch Aftonifliment in the Houfe of Commons as

is expreflfed in the Addrefs. Upon which, Titus Oates

faid, that in yuly laft, he faw a letter from Sir

George Wakeman •

L. C. y. Is this Evidence, Mr. Attorney F

Mr. At. Gen. My Lord, the ufe we make of it

is to prove that he did accufe the Queen.

L. C. y. What is the Accufation of the Queen to

this Purpofe ?

Mr. At. Gen. My Lord, we fay he had fworn fe-

veral Days before, that he had no other Perfons to

accufe.

L. C. y. You fliould produce that firft, that he

fwore fo.

Mr.
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Mr. At. Gen. My Lord, we Ilaould (0, I think,

and I thought it had been fo done.

L. C. J. This is no Evidence, for it is not upon

Oath -, it does not fay fo.

Mr. At. Gen. Yes, it does, my Lord ; but we will

go on in order.

L. C. y. Come then, let us fee what was fworn

about his having no more Perfons to accufe.

Mr. At. Gen. Pray Sir Samuel AJiry^ look the

^oth di October 78.

CI. of Cr. Reads. Die Mercurii '^oOSfobris 1 678,
Titus bates., being called in, was fworn at the Bar,

and required to anfwer to what he is now called in

for, concerning his Difcourfe with the Lord Annejley

laft Night, about the Duke of Tork.

L. C. J. I doubt this will not be Evidence nei-

ther -, for we are now fpeaking only about what
fhall be Evidence : We are not now meddling with

the methods of the Houfe in their Examination of

WitnefTes, but what is Evidence here ; fuppofe an

Oath beadminiftred to me for a particular purpofe

in the Houfe of Lords, that I fliall anfwer to what
is alked me concerning a Difcourfe that I had with

a third Perfon.

Mr. At. Gen. Pray Sir Samuel Aftry look the

next Day ; for there, my Lord, he is examin'd

upon the general.

Sir Samuel AJlry Reads. Die Jovis 31 OElohris

Mr. At. Gen. But firft read the latter end of the
former Day's Proceedings, beginning at thofe

Words, Upon Conjideration.

CI. of Cr. Reads. Upon confideration of what
Titus Oates had faid, he Vv'as call'd in again, and
told by the Lord Chancellor that the Houfe has

diredted he fhall be heard again to-morrow at

Nine a-clock, and the Lords do expeft that by tlie

Oath he hath now taken^ he fliould go thorow with

what he hath to fay, and therefore he fhould pre-

pare himfelf to deliver the whole Truth of what he

knows concerning the Defign againft the King's Per-

fon, and the Government of this Kingdom.
L. C. J. Butftill, Mr. Attorney, we are but where

we were ; for fuppofing upon my Examination
upon Oath given me in the Houfe of Lords to a

particular purpofe, that my Lord Chancellor

fhould tell me here, my Lords intend to-morrow,
that you by virtue of the Oath now given you,
Ihould come and give them Satisfaction as to other

Queftions, I doubt that v/ould not be Evidence in

Weflminfier-Hall : Let us not ftretch any thing fur-

ther than it fhould be upon any account whatfo-
ever. For fuppofe I give you an Oath to niake true

Anfwer to fuch Queflions as I fliall aflc you con-
cerning what vvas faid at the SefTions-houfe at fuch a

Trial, and then I come after and afk you upon the

Oath you have taken, what do you fay concerning
fuch a Bufinefs feven Years ago, would that be
Evidence .?

Mr. At. Gen. With Submiffion, my Lord, if a
Man be told he is upon his Oath, to fay all he
knows of fuch a Defign, what he fays upon that

Oath, is Evidence.

L. C. J. You fay very true, Mr. Attorney, if I

give him a general Oath ; but what he fays con-
cerning any other Matter than that particular Thing
which he Was fworn to give an Account of, can ne-
ver be Evidence.

Mr. Sol Gen. Truly, my Lord, I think we need
liot labour in fuch a thing- as this is.

L. C. J. Truly, Mr. Sollicitor, I think it is no
Evidence at all j if you can prove he was fworn to
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his whole Narrative, and can bring.atiy thing oiit of
that, you fay fomething.

At. Gen. We defire that my Ldrd of Berkeley

may be fworn. [JVhich was done^,

L. C. J. What do you afic him ?

Mr. At. Gin. Pray, my Lord, will you give the

Court and the Jury an Account, whether Mr. Oates

was not fworn to his Narrative, and delivered in his

Evidence at your Lordfliips Bar upon Oath.

L. C. J. My Lord of Berkeley, let me afl? you
this Qiieftion, Was every thing that he gave an Ac-
count of at the Bar of the Lords Houfe, given in

upon Oath?
Earl of Berkeley. I cannot remember that, my

Lord.

L. C. J. It is impoiTible that he fhould.

Earl of Berkeley. All I can teftify is but what I

anfwered to the Queftion which was afked me at

my Lord Stafford's, IVial.

L. C. J. But that is not material now, my Lord,
becaufe the Record of that Trial is not here.

Earl of Berkeley. The fame thing is entered here

particularly.

Mr. At. Gen. My Lordj we defire it may be
read again.

L. C J. Read it again with all my heart.

L. C. y. This is a particular Oath to a particular

purpoie ; and fhall I help it by intendment^ that he
was afterwards fworn to the general Matter .? No,
I will not: Suppofe any thing had happened after-

wards that it fiioukl have been thought Ht to pi-ofe-

cute Oates ; could the Man have been convifted of

Perjury for this ? Certainly M never eduld.

Mr. Sol. Gen. Well, rhy Lord, we fubmit it to

you ; but we will now go on to prove that Which
Mr. Attorney opened,- that Oates did fuborn thefe

WitnefTes to fwear v»'hat they did fwear : You' have

had one part of the Evidence that was then given ;

now we Hiall prove that Chj was fworn at IVhite-

i^r^.'?«'s Trial, and what he did there teftify about

Oates'-, being in Tovv'n.

Oates. I own it; he was f\Vdre th^n,

Mr. At. Gen. Do you dwH that you fuborned

him }

Oates. No, I think not, Mr. Attorney.

Mr. Sol. Geti. Then we will prove that you did

tamper with him, and by threatnings prevail'd

with him to fwear for you.

Mr At. Gen. Nay, we will prove that he was

miftaken in v/hat he did fwear a whole Year. Pray

call Mr. Charles Howard.

Oates. My I,ord, I defire I may have leave to

afk the Court a Queflion, and I beg the Opinion of

the Court in it, whether a Popifli Recufant cori-

vifted, may be a good V/itnefs?

L. C. y. We are not bound to anfwer your Que-
ftion ; for we fee no ground u-hy you fliould afk it:

If you have any occafion to objeft agaihfl- any Wit-

nefs, and can produce any Record againfl him-;

then we will tell you m.ore of our Minds.

Oates. Pray then let me aflc ^ou another Que-

ftion, my Lord.

L. C. y. Prithee do not trouble us with tliy Qu'e-

ftions, let them go on with their Evidence.

Oates. My Lord, I defire to know, whether a

Man confeffing himfelf a Popifli Prieft ~—-

L. C. y. We do- not fit to anfwer every idle

Queftion ; 'tis nothing at ail to the purpofe : When
you afk a proper Queflion, we will anfWer it.

Oates. Yes, it is- my Lord, and you are of tfy

Counfel in Matter of Law.
L. C, y. I am not fo.

2 Oates,



^6 1 34. The Trial 0/ Titus Gates, D. D. Pafchx i Jac. II.

Oaks. Yes, my Lord, the Court is always of

Counfel for the Prifoner.

L. C. y. That were well, indeed, if we were

bound to give Advice in every Cafe, where a Man
is profecuted at the King's Suit : indeed in thofe

Cafes where a Man can have no Counfel allowed

him, the Court is of Counfel for him -, but where

he may have Counfel, the Judges are not of Counfel

for him.

Mr. Juft. HoUoway. Befides, we are not here

putting of Cafes, but trying of a Caufe.

Mr. Sol. Gen. Here is Mr. Charles Howard., fwear

him. \JVhich was done.

Mr. At. Gen. My Lord, we bring this Gentle-

man Mr. Charles Howard only to this part of our

Evidence, to prove that Mr. Clay was miftaken a

whole Year, miftook 78, for 77.

L. C. J. But, Mr. Sollicitor, if you take this

confufed Method, we fhall never be at an end,

and for my part I cannot make any thing of it -, it

is impoffible for me to retain thefe things in Me-
mory, fo as to give any Direftion to the Jury, it

there be not a Method ufed : for do you think that

it is poffible for a Man to retain in his Head a hun-

dred things huddled up and down without any Or-

der ?

Mr. Sol. Gen. We beg your Lordfl:iip's Patience

but a little while, and we fhall have it in very good

Order. Swear Higgins. \JVhich was done.

L. C. J. Pray what do you afk him ?

Mr. Jt. Gen. The Matter we examine him to, is

this-, fori would open to you the Nature of our

Evidence : firft he fwore Smilh into the Plot, and

then gave him a Certificate, that he was an honeft

Man.
L. C. y. Is that Oafes's Hand ?

Mr. At. Gen. We fhall prove it to be fo.

L. C. y. You mutl firft prove what he fwore of

Smith.

Mr. At. Gen. My Lord, we defire that we may
read his Narrative.

L. C. y. But firft prove it, Mr. Attorney.

Mr. At. Gen. It is upon Record in the Houfe of

Lords.

Z. C. y. Was that delivered in upon Oath to the

Houfe of Lords ? Or elfe we fhall be but where

we were.

Mr. At. Gen. For Proof of that, we call my Lord
Bridgwater.

L. C. y. Here he is. Swear my Lord.

[JVhich was done.

Mr, At. Gen. My Lord Bridgwater, do you re-

member the Narrative that Oates gave in to the

Houfe of Lords, and was it upon Oath ? But firft

of all, if you pleafe, I defire my Lord may fee the

Book, whether any thing be there under his Hand,
and then, whether it be enter'd to be upon Oath,

and whether this be the Journal agreeing with the

Paper deliver'd him ?

L. C. y. This is a Narrative, my Lord, that he

himfelfdeliver'd in, and I would afk my Lord Bridg-

ivater this one Queftion : Was not this Journal

compared with the Narrative given in upon Oath
by Order of the Lords Houfe ?

Earl of Bridgwater. Yes, I muft fay I was one of

the Committee appointed to take care of the Jour-

nal, and here is my Hand to it among other Lords,

and that is a Copy of what Mr. Oates did deliver in

as his Narrative, which was inferted upon a Report

of the Committee into the Journal Book by Order
of the Lords, and we did examine the Narrative

with the Book.

L. C. y. But what is all this to our purpofe now ?

Do not miftake me, my Lord Bridgwater, I do not
fpeak to you now, but to Mr, Attorney : What
does this prove as to the Matter in hand ?

Mr. At. Gen. Pray, my Lord Bridgwater, did
you fee the Narrative brought in by Oates ?

Earl of Bridgwater. That Narrative was deliver'd

to us by the Clerk of the Parliament.

L. C.y. But, my Lord, do you know that Nar-
rative was given in upon Oath ^

Earl of Bridgwater. I know no other, but that

the Clerk of the Parliament brought it to us.

Mr. At. Gen. Here is the Clerk of the Parliament

will tell you that Oates was fworn to it.

L. C. y. Prove it if you can •, but hitherto I fee

nothing that looks like Evidence.

Mr. At. Gen. Really, my Lord, I fhould take it

to be as much Evidence as any that was ever offer'd

in the World.

L. C. y. Pray, Mr. Attorney, let us reafor. the

Point a little: Suppofe you bring an Anfwer m
Chancery, except the Man be fworn to it, can you
read his Anfwer? and yet I ever look'd upon aa
Anfwer in Chancery as Evidence.

Mr. At. Gen. In that Cafe the Record proves ic

felf, and fo it fliould here ; and therefore we defire

it may be read.

L. C. y. But furely you would not allow an An-
fwer to be Evidence, unlefs you prove it to be
fworn.

Mr. At. Gen. Truly, my Lord, I always took
it, that we need not come to prove a Man was ac-

tually fworn to his Anfwer ; but if it be once enter'd

upon Record in Chancery, it proves itfelf.

L. C.y. It is true, Mr. Attorney, if it appears

upon Record that the Anfwer was fworn.

Mr. At. Gen. My Lord, if tlvis Journal of the

Floufe of Lords is a Record, then that which is en-

ter'd into it, is a Record -, 'tis a thing recorded as

a D^ed enrolled is, and proves itfelf.

L. C. y. Mr. Attorney, either we miftake one
another, or we do not differ in Opinion. If you
could make it appear that Oates brought this thing

in the Houfe of Lord, and deliver'd it upon Oath,

that were Evidence -, otherv/ife I cannot fee how you
can make Evidence of it.

Mr. At. Gen. I always thought, my Lord, that

a Record out of a Court of Record, would have

that Credit in another Court of Record, as to be

read.

L. C. y. My Lord Bridgwater tells you, it was
deliver'd to them by the Clerk of the Parliament.

Mr. At. Gen. Pray, my Lord, let the Clerk read

what is at the end thereof.

CI. of Cr. Reads. Hitherto examined the 3d of

December, 1678. The Narrative and Examination

of Titus Oates being firft' inferted, according to the

Order of the Houfe, of the 21ft oi November hA,
by us Angkfey, &c.

Mr. At. Gen. Pray read the Order of the 21ft of
November.

CI. of Cr. Reads. Die yovis 21ft of November,

1678. Upon Report made by the Earl oi Bridg-
water, from the Lords Sub-Committees for the ex-

amining the Journal of this Houfe, That upon Ex-
amination thereof, their Lordfiiips find, that the

Narrative made upon Oath by Tttus Oates, at the

Bar on the 3 ift of Otlober laft, of the horrid Defigii

againft his Majefty's Perfon and Government, is

only mention'd in the Journal, but not enter'd at

large in fuch manner as he then related it ; and that

therefore their Lordfhips defire the Diredion of the

Houfe
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Houfe ciancerning this Mattei": It is thereupon

ordered, that the faid Narrative made by Titus

Oates on thd faid 3 ill of OSiober, fhall be enter*d at

large, and inferted in the Journals, as Part of the

Bufinefs of that Day.

Z,. C. J. Now you make it Evidence ; for it ap-

pears that he was fworn, and gave his Narrative

upon Oath.

Mr. At. Gen. Then now, my Lord, I hope we
may read it.

L. C. 7. Ay, read it.

Mr. Jt. Gen. Read the 54th Article.

CI. of Cr. Reads. This is the Narrative of Tiius

Oates, the 54th Article. That one Matthew Med-
'borne, a Player in the Duke's Theatre -, one Mr.
Penny., Mr. Mannock, Mj. Sbarpe, and Mr. Seddon ;

and one William Smithy a School-Mafter at IJlingtdn ;

and one Edward Ewralrd., and others, meet in a

Club on Thurfday Nights and Sunday Nights, with

one Jones a Priefl, and one Keymajh within-men-

tion'd : And all thefe Perfons are employ'd by the

Jefuits, to vilify the Houfe of Commons, and to

go about the City to incenfe the People againft:

them, and againft the Bifhops of the Nation -, and

they deliver this Treafonable Pofition, Tha;t the

Commons aflembled in Parliament are the Devil's

Reprefentativ^s, and not the Nations ; which trea-

fonable and deteftable Words the Deponent did

hear at the faid Club, which is kept at Fuller's-

Rents, near Gray's-Imt. And in the Month of

Auguft the Deponent was order'd by the Jefuits in

London., to give the faid Perfons great Refpefts \

^nd in their Names to thank the Club for their

Faithfulnefs to them in that Particular,

Mr. At. Gen. Thus you fee what he had fwOrn

againft him ; now we iTlall ftieW how he dealt with

him. Is that Mr. Oates\ Hand ?

Witnejs. It is ; yes, I believe it is.

Mr. At. Gen. I believe he will hafdly deny it

himfelf.

Oates. Let m^ fee it, I'pray you, Mr. Attorney.

Mr. At. Gen. Shew it him. [Which was don^.] Is

that your Hand ?

Oates. I cannot fay it is my Handj nor do I be-

lieve it to be fo.

L. C. Ji He does not own it to be his Hand.
Oates. I do not fay it is not my Hdhd ; but I do

tiot remember any thing of it.

Mr. At. Gen. Read it, Sir^ pray ydu.

X. C. J. What is it you Would read ?

Mr. At. Gen. A Certificate under Oales's riand
of Mr. Smith's Honefty, not three Days before

ths Trial of the five Jefuits.

L. C. J. Read it, let us hear what it k.

thefe are to certify that William Smith is no Pa-

pift ; and thdt he is upon good Service at this time for
his King and Country ; of which, I hope^ thofe that

iire Inquirer's after Recufants, "Will take notice.

JVitHifs my Hand this ^d Day «/ June 1679.

TitUs Oates.

L. C. J. What harm is there in all this ? I

muft needs fay, I cartnbt comprehehd what you
"would make of it.

Mr. At. Gen. This Proteftion Was given Mr.
^mith by Mr. Oates., three Days before the Trial

;

but after he had fworn him into the Plt)t in his Nar-
rative.

L. C. y. I fee not any Plotj for my part, that he
fwore him into, unlefs you mean Treaibn againft

47
the Houfe of Commons : Fdr that is the Accufation

he made, that he fpoke fuch Words of the Houfe of
Commons. Pray read it again. [IVhich was done.

L. C. J. Well, and what is all this ?

Mr. At. Gen, Is not this a fwearing him into the

Plot?

L. C. J. No, not that I fee •, it only gives an
ill Charafter of him.

Mr. At. Gen. But he is accufed as a Confederate

with the Priefts and Jefuits.

Gates. Did I charge him, Mr. Attorney, v/ith

having any hand in the Plot againft the King's

Life ?

Mr. At. Gen. I only offer this as an Evidence
that there was tampering.

L. C. J. You call it a being in the Plot •, I fee

no fuch thing.

Mr. At. Gen. And then he comes and gives him
an Acquittal under his hand, and then produces him
as a Witnefs.

L. C. J. There can be no great matter in this,

Mr. Attorney.

Mr. At. Gen. Then, my Lord, we'll call Mr.
Smith himfelf and he will tell you how Oates drew
him in : Swear Mr. Smith. [Which was done.'] Pray

acquaint my Lord and the Jury, how you came
to fwear at the former Trial, by whom you were

perfuaded, and how you varied from the Truth.

L. C. J. That is very naufeous and fulfome, Mr.
Attorney, methinks, in a Court of Juftice.

Mr. At. Gen. What did you fwear at the former
Trial ? and was that true you did fwear then ?

L. C. J. I tell you truly, Mr. Attorney, it looks

rank and fulfome ; if he did forfwear himfelf, why
fhould he ever be a Witnefs again ?

Mr. At. Gen. 'Tis not the firft time by twenty

that fuch Evidences have been given.

L. C. J. I hate fuch Precedents in all times ; let

it be done never fo often. Shall I believe a Villain

one Word he fays, when he oWris that he forfwore

himfelf.?

Mr. At. Gen. Pray, my Lord, give me le^ve j

I muft purfue my Matter's Intereft.

Mr. Sol. Gen. My Lord, it was ever Teftimony
allow'd to be given, to dete6l a Subornation.

L. C. J. I am fure 'tis not fit to be alloW'd at

any time : If he did forfwear himfelf in a Court of

Record, in my Opinion he is not to be receiv'd as

a Witnefs any more.

Mr. Sol. Gen. We do only make this ufe ofhim,

toptove that Oates did fuborn him.

L. C. J. Pray call fome other WitneflTes, if yoU

have them, to contradift him j but do not offer to

bring a Man to fwear, that he did foffwfear himfelf

before.

Mr. Sol Gen. My Lord, we give Evidence here

of a Man's being produced by Oates, to fwear he
'

was here in May 78, and he did make fuch an

Oath: Now I hope, with Submiffion, my Lord,

it is Evidence to contradidt that Oath, if we can

prove that he has confefs'd he was forfworn, and

miftaken in his Oath ; fuch Evidence perhaps will

be of little value, yet Evidence it is.

L. C. J. Make it what you will, Mr. Sollicitor^

I think it is of no value at all, nor to be admitted,

for the Man to come and fwear it himfelf: Prove

what you can by others.

Mr. Sol. Gen. Surely, my Lord, this Confeffion

of his to others, is of lefs value than when we bring

the Man himfelf to confefs his Fault ; that Man
himfelf coming and owning the thirg, that he was

miftaken, with great Sorrow for it, lure is a good

Evidence, L. C. J,
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L. C. J. Argue the matter as long as you will,

Mr. SoUicitor, you will never convince me, but

that he that has once forfworn himfelf, ought not

to be a Witnefs after that in any Caufe whatfoever.

If any Man tell me otherwife till Doomfday, I

cannot be convinced of it.

Mr. Sol. Gen. I go but to afk him this Quellion,

whether or no v/hat he fwore were true ?

L. C. J. Mr. SoUicitor, we are all of another

Opinion, that it is not Evidence fit to be given.

Mr. Sol. Gen. My Lord, I muft fubmitit to you.

L.C.y. I tell you, Mr. SoUicitor, ifyoufhould
call him to know what it was he fwore, and it does

appear by any Evidence, or by his own Confeffion,

that it was falfe, you ought not to believe what he

fays, even in that matter. And I think truly, for

Example's fake, it ought not by any means to be

admitted.

Mr, Sol. Gen. My Lord, I muft fubmit it to

you j but then I humbly conceive, it will be in

very many Cafes impoffible to detedl a Perjury or

Subornation, if the Party fuborn'd cannot be ad-

mitted to be a Witnefs.

L. C.J. What good will the admitting him to

-be a Witnefs do .? For either what he fwore then,

or what he fwears now, is falfe ; and if he once
fwears falfe, can you fay he is to be believ'd ?

Mr. North. My Lord, if a Man come and
fwear

L. C. y. Look ye, Sir, you have our Opinion ;

it has been always the Practice heretofore, that

when the Court have deliver'd their Opinion, the

Counfel fliould fit down, and not difpuce it any
further.

Mr. Jt. Gen. Then we will go about the Bufi-

nefs of Clay, and for that we will call Lawrence
Davenport.

L. C. J. 'Tis certainly againfl the Law to admit
a Man that has once forfworn himfelf to be a Wit-
nefs again in any Caufe.

Mr. At. Gen. Swear Lawrence Davenport. [Which
'Was done.] Pray give my Lord and the Jury an
account how Clay came to be a Witnefs, and by
whom he was wrought upon to be fo.

Davenport. May it pleafe you, my Lords, and
Gentlemen of the Jury, Mr. Oates came to the

Prifon, I being then a Prifoner at that time in the

Gate-houfe at Wefimtnfter myfelf ; and having no
other Employm.enr, I had the Government and
Care of fome of the Prifoners for a Livelihood,

being in Cuftody ; and at that time Mr. Oates, as

I faid, when old Clay was in Prifon, did come
there to vifit this Clay at feveral times. And coming
there to vifit this Clay, up ftairs he went to his

Chamber, and defired to fpeak with him ; and I

did defire your Worfliip, Mr. Oates, that you
would go in to him, and you did go into his

Chamber, and there thefe Words you did fpeak to

him before the Trial of the five Jefuits ; that if he
did not fwear what you put to him, he fhould be
profecuted as a Prieft, which you did believe he

would die for.

L. C. y. What is this Man's Name ?

Mr. At. Gen. Lawrence Davenport.

L. C. y. Did you hear him fay fo ?

Davenport. Yes, my Lord, upon my Oath I

did hear him fay fo, and Sir William Waller was
with him ; and then he replied, and faid, with a

Provifo that you would give him his Gold and
Silver that was taken from him, being then a Pri-

foner under my keeping in the Gate-houfe, and
wanting his Money ; if you would do that, he faid.

he had been a Rogue before, and he could not fay

what he might do.

L. C. y. Now make it appear that this Clay was
fworn at the Trial.

Davenport. My Lord, afterwards I was Keeper
to him under the other Keeper, and he had a Keeper
to wait on him to Newgate Seflions at the Old
Bailey ; wherefore this Gentleman that is ftanding

there, Mr. Oates, comes to us, fays he, do not you
trouble yourfelf about this Prifoner ; let him alone

with me, PU fee him at home again ; and then the

Jefuits there did take their Trials •, how it was I

cannot tell, for we could not come into the Court.

Afterwards they went to the Fountain Tavern by
Newgate to Dinner, and Mr. Oates and he went to

Dinner together ; we were below in the Houfe
waiting there till it was Nighr, and ftill thinking

that he fhould come down again : but away went
he home, and left us in the lurch ; but indeed he
did come home to the Prifon very honeftly and ci-

viUy, becaufe he was civilly guarded.

Mr. At. Gen. Now, my Lord, we'll give you an

account, that the next Morning after this Difcourfe

betwixt Oates and Clay at the Gate-houfe, this Wit-
nefs told it to another that was a Prifoner there then

too.

Oates. My Lord, I would afk this Man a

Queftion, whether he had the fole keeping of Clay,

without any other Keeper with him ?

Davenport. There was no Keeper in the Houfe
but myfelf, where he lay, which was in Margaret'^-

lane, not in the Prifon, but in the Houfe.

Oates. Pray afk this Gentleman, why he did not

come in and teftify this Difcourfe he fpeaks of, when
Clay was a Witnefs.

Davenport. I was not by when he was fworn.

Oates. Did he not know he was a Witnefs ?

L. C. y. No, he fays he did not go into the

Court with you, he was not fuffered to go in.

Davenport. My Lord, I am a poor Tradefman,

and know nothing what belongs to the Law,

Mr. At. Gen. Come, pray fwear this Man, Mr.

—

[Which was done.

Mr. Sol. Gen. Pray tell what Davenport told you, ^

and when.

Mr. .He came and told me the next day

in the Prifon, where I was then, what Mr. Oates

and Sir William Waller had been tampering with

Clay about, to make him fwear for Mr. Oates.

L. C. y. What were the Words he told you they

faid to him .?

Mr. . It was, that he muft' fwear that

Mr. Oates dined at Mr. Howard 's Houfe fuch a Day
of the Month, and Mr. Clay did fay he knew no-

thing of the matter -, bur then Sir William Waller

and Mr. Oates did reply to him again, here's your

Choice ; if you will not fwear this, we will try you

for a Prieft, and hang you, and fo Clay agreed,

if he might have his Money reftored that was

taken from him ; he had been a Rogue before,

and did not know what he might do.

Oates. Is this Evidence, my Lord ?

L. C. y. Yes, doubtlefs, very good Evidence.

Oates. 'Tis only upon Hear-fay that he fpeaks,

L. C. y. But that eftabliflies the other Man's
Teftimony, this being told the very next Morning

;

for he would not conceal it, it feems.

Mr. At. Gen. Now that Clay was fworn at the

Trial, you admit, Mr. Oates.

Oates. Yes, I do, he was fo.

. Mr, At. Gen. Then I think here's a plain Proof

of a Subornation.

L. c. y.
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L. C. J. You muft obferve how they apply this

Evidence : They fay you are an ill Man, not only

as to fwearing falfe yourfelf, but as to fuborning

others to fwear more than they knew ; and parti-

cularly as to this Clay, that you and Sir JVtlliam

Waller did threaten him, you would hang him up

for a Prieft, if he would not fwear as you would

have him •, and by your Threatnings he was pre-

vailed with to fwear.

Oaies. Is Mr. Clay in Court, my Lord ?

L. C. J. Nay, I cannot tell where he is.

Mr. At. Gen. He was your Witnefs, Mr. Oates

;

we expefted you would have brought him.

Oates. I cannot tell where to find him, my Lord,

now, truly.

Mr. At. Gen. Call Mr. Howard.

C}'yer. Here he is. Sir -, he is fworn.

L. C. J. Mr. Attorney, you have not proved

what he fwore.

Mr. At. Gen. We are now about it, my Lord.

Mr. Howard., pray were you at the Trial of the

five Jefuits, or at L.anghorn'?,., when Clay was fworn

as a Witnefs for Dr. Oates ?

Mr. Howard. Yds, I was at Langhorn^s Trial,

my Lord.

Mr. At. Gen. What was the effect: of his Teili-

mony there ^

Mr. Howard. He did fwear, that he was with

me and Mr. Oates at Dinner at my Houfe, in May
in the Year 77.

Mr. At. Gen. yy did he fay, or 78 ?

Mr. Howard. Stay, I will look upon my Notes I

took at that time.

L. C. J. Ay, do fo, to refrefli your Memory,
Mr. Howard.

Mr. Howard. It was May 78, my Lord.

Mr. Sol. Gen. Pray, Sir, was he then at your

Houfe with Oates ?

Mr. Howard. No, he was not there in May ;

Mr. Clay was with me and Mr. Oates both together

in July 78, after the 4th Day dijuly.

Mr. At. Gen. That is, after the time he came to

London from St. Omers.

L. C. J. You fay very well ; have you any more
Witnefles .?

Mr. Sol. Gen. My Lord, we muft defire that the

28th Article of Mr. Oates's Narrative may be read.

CI. of Cr. Reads. That in order to this Command
on April 24. 78. Father 'Wa.rvcn, Re^or of 'Liege

',

Sir Thomas Prefton, Baronet ; Father Marfh,
Re£ior of Gaunt ; and Father Williams, ReSlor of
Watton, and Mafter of the Novices -, Sir John
Warner, Baronet ; Richard Afhby, Re^or of the

Englifh Seminary at St. Omers, being fick of the

Gout coidd not go. But out of thefaid Seminary went

Sir Robert Bret, Baronet ; Father Pool, Edward
Nevile. There were in all with the Deponent nine or

ten., who met in London in confult with Thomas
Whitebread, Father Harcourt Senior., and Father

Harcourt Junior, John Fenwick, Bafil Langworth,
William Morgan, John Keimes, Father Lovel,

Father Ireland, Father Blundel, Richard Strange,

Father Mico, Father Grey, and others, to the

Number offifty Jefuits, met at the White- Horfe Ta-
vern in the Strand, where they plotted their Dejigns

for the Society, and ordered Father John Carey, who
was alfo there, to go Procurator for Rome ; at which
Confult thus held in the Month of May, the Deponent
was prefent to attend the Confultors, and deliver their

Concernsfrom Company to Company , and then a little

. after they left the White-Horfe Tavern., and divided
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themfelves into fevcTal Clubs and Companies ; fome met

at Mr. Saunders'j Houfe in Wild-ftreet ; others at

Mr. Fenwick'j, at Aires'^ Houfe in Drury-Lane %

others at Mr. Ireland'^ in RuiTel-ftreet, near Covent-

Garden -, and in other Places. All which^ tho"* in

feveral Companies, five or fix in a Company, did con-

trive the Death of the King ; and in order to which,

there were Papers fent from Company to Company^

which the Deponent did carry, containing their Opi-

nions of the timJng their Bufinefs, and the manner how
it was to be done -, and within three or four Days after

the Deponent went to St. Omers, with the Fathers

that camefrom the otherJide of the Water,

Mr. At. Gen. My Lord, we produce this to

overthrow their WitnelTes, that fpeak of his being
here a Week in May, Now Mr. Oates in his Nar-
rative fays, that the Confult ended the 24th of
April ; and that three or four Days after, he re-

turned back to St. Omers.

L. C. J. Pray read that over again, where the

Names are •, for the Witnefies for the King fwear,

that Mr. Williams came over from St. Omers, but

he there fays he did not, I think.

// was read again.

L. C. J. I thought it had been otherwife, 'cis

darkly penn'd.

Mr. At. Gen. My Lord, I myfelf heard him de-

clare in many Trials here, and at the Old-Bailey,

that all was nnifli'd in that Day, and he went in a

few Days.

Oates. Mr. Attorney, you are miflaken : For if

you pleafe, my Lord, the Confult was not diffolv'd

in fix or eight Days, tho* they were not fitting or

afting every Day.

Mr. At. Gen. 'Tis not a difference of fix or eight

Days that is contended for, but it is, either Mr.
Oates, or his WitnefTes, do not fwear true. If it

were as Mr. Oates fays, that fix or eight Days were
allow'd after the 24th of April, then it mufl be the

5th or 6th of May that he went to St. Omers ; and

then his Witnefles, that fay he was here the latter

end of May, cannot fwear true. And our Wit-
nefles fay he was all April and May, till the 23d of

June, at St. Omers.

Oates. My Lord, Mr. Attorney does not appre-

hend the Evidence aright.

L. C. J. Well, you may make your Remarks
by and by, and fet him right if you can.

Mr. At. Gen. We have done our Evidence, my
Lord.

L. C. J. Have you any more WitneflTes, Mn
Oates ?

Oates. No, my Lord, I have not.

L. C. J. Then you mufl conclude, and fay what

you have to fay to the Jury.

Oates. My Lord, I have one thing more, and

that is, a Copy of the Record out of the Houfe of

Lords. It is in the Journal the twenty-fifth of

March, 79.
Mr. Walker. My Lord, I have not the Book

here, it was not fpoke for.

Oates. But do you know this Hand ?

[Shewing him a Copy,

Mr. Walker. Yes, and I believe it is a true Copy„

L. C. J. Read it.

CI. of Cr. Reads. Tuefday the 25th of March^

Oates. It is the lafl Glaufe in the Journal of that

Day.
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Cl. of Cr. Reads. Refolved^ Nemine Contradi-

cente, by the Lords Spiritual and Temporal, and

Commons in Parliament ajfanbled, that they do declare

that they are fully fatisfied by the Proofs they have

heard, that there now is, and for divers Tears hji

pafi hath been a horrid and treafonable Plot and Con-

fpiracy contrived and carried on by thofe of the Popifo

Religion, for the VAurthering of his Mttjefty''s Sacred

Perfon, and for fubverling the Proteflant Religion,

and the ancient and eftablifhed Government of this

Kingdom.

Gates. There is an Order to have that Vote

printed, and inferted before the Form of Prayer for

the Fail. Pray, Sir, read the next Page.

Cl.ofCr. Reads. Die Luna 2^ 0£i. 1680.

Upon Report from the Lords Committees for exami-

ning Matters relating to the Difcovery of the late

horrid Plot and Confpiracy, that Captain Thomas
Bickley hath lately vilified Dr. Titus Oates at a puh-

lick Meeting at Chichefler, to the prejudice of his

Majefty's Evidence, for the further Difcovery of the

faid Plot : It is thereupon ordered by the Lords Spi-

ritual and Temporal in Parliament affembled, that

the faid Thomas Bickley be, and is hereby required

to appear before their Lordfhips, in the Lord Privy-

Seal's Lodgings, near the Houfe of Peers, on Wed-
nefday the third Day of November next, at eight of

the Clock in the Forenoon. And it is further ordered,

that Alderman Exon, and Alderman William Bury

of Chichefler aforefaid, who were then prefent at the

faid meeting, do likewife attend their Lordfhips at the

time aforefaid, to give Evidence of what they know
concerning this matter.

L. C. J, "What of all this ? We know hereupon
Bickley was turn'd out of Commiffion, and now
Bickley is in again. But it feems, as you had credit

with fome then, fo you had not with others. Well,
have you now done all ?

Mr. At. Gen. Yes, my Lord.

Mr. Sol. Gen. If Mr. Oates will fum up his Evi-

dence, then I will do the fame for the King, when
he has done.

L. C. J. Well, what fay you, Mr. Oates ?

Oates, Now, my Lord, here is an Indictment
preferr'd againfl me for Perjury, and the Evidence
they have given for the King, is this. i. They
have called Mr. Fofier, and he tells you, that I was
produced at the SefTions-Houfe in the Old Bailey,

where he was fummoned as a Juryman, upon the

Trial of Ireland ; and he fays, that when I was
produced at the SefTions in the Old Bailey as a

Witnefs, and fworn fif I do remember Mr. Fofter

aright in v/hat he fays) he did hear me fwear, that

there was a treafonable Confult of Jefuits upon the

twenty-fourth of April 78, at the White-Horfe Ta-
vern in the Strand ; and he does further fay, that I

faid thofe Jefuits afterwards came to a Refolution to

kill the King ; and that they feparated themfelves

into lefTer Clubs, the Refolution being drawn up by
one Mico ; and that I carried it from Chamber to

Chamber to be figned, and did fee it figned. My
Lord, I did afk Mr. Fofter, whether I in my Evi-

dence call'd it a Confult, or a traiterous Confult.

Now, my Lord, 'tis true I did call in a traiterous

Confult ; it is as true that I did fwear there was fuch

a Confult ; and it is as true, that I did fwear this

Confult did divide itfelf into lefTer Companies ; it

is as true as I did fay I carried that Refolution a-

bout from Chamber to Chamber, and faw them
fign that Refolution for murdering the King, I do
not mean of this King, but of the kte King. My

Lord, the Evidence I think I, nor no honefl Man
fhall need to be afiiamed of : I am not afhamcd to

own, that I repeated this Evidence feveral times, nor

that I gave that Evidence upon Oath \ for it is

Truth, my Lord, and nothing but Truth, and I

refolve by the Grace of God to ftand by it, and
confirm it with my Blood, if there be occafion.

My Lord, to convid me of Perjury, they have

brought a parcel of 5/. 0;/7frj WitnefTes, and thefe

do fwear that which they would have fworn fix

Years ago ; but then the Court thought them not

fit to be fworn, not only becaufe the Law will not

allow them, but becaufe of their Religion, that can

difpenfe with falfe Oaths, if it were for a good
Caufe, and that was the Remark my Lord Chief

Juftice Scroggs then made on it. I fhall not infift

much upon what they have fworn, for that I fup-

pofe your Lordfhip and the Jury do very well re-

member : But I have five things to objein: to their

Evidence, and I hope the Jury will take notice of

my ObjedionSj and make their Remarks upon them ;

for fince you have heard the Evidence that is

brought againfl me, it will be necefTary for your
Lordfhip to weigh the nature of thefe WitnefTes,

and the value that the feveral Juries of London and
Middlefex had for them. 'Tis true, there are feve-

ral brought here now, that never were WitnefTes

before ; there are indeed other Men, but of the

fame Religion and the fame Interefl, and therefore

their Teftimony mufl be of the fame value ; I

think your Lordfhip will allow me that. Therefore

I begin with their Religion and that I take notice

to be a great Objeftion to their Evidence, as I am
advis'd by thofe that are learned in the Law. And
I mufl appeal to the Court, whether a Papifl, in

cafe of Religion, may be believed and received as

a good Witnefs.

L. C. J. We mufl not hear any of thefe idle Ex-
prefTions.

Mr. Jufl. Withins. Do you think you are come
here to preach Mr. Oates ?

L. C.J. I'll tell you, a Papifl, except you'll

prove any legal Objeftion againfl him, is as good
a Witnel^ in a Court of Record, as any other Per-

fon whatfoever.

Oates. But if 'tis your Lordfhip's, I'll tell you
my Lord Coke''s, Praftice was not to admit them as

good WitnefTes.

L. C. y. Do not tell me of my Lord Coke's

Praftice ; the Law is otherwife : keep to the Bufi-

nefs that you have here in hand, the Queftion be-

fore us, whether you were forfworn in Ireland's

Trial or not. Anfwer that if you can ; but you
mufl not run out into Clamours and idle Extrava-

gancies.

Oates. My Lord, I demand it as my Right to be
heard what I have to except againfl the WitnefTes.

L. C. J. I tell you, you fhall be heard when you
fpeak properly ; but are you to determine what is

right, or what is wrong ?

Oates. I am to determine my own Right now ia

this Point, and I infift upon it, and demand it.

L. C. y. It may be, prefendy you'll tell us we
have no right to judge of it,

Oates. Yes, my Lord, you have ; but I hope I

have right to urge it.

L. C. y. Urge what you will that is to the pur-

pofe, but then you mufl keep to the matter in

hand, and not make fuch idle Excurfions as thefe

are.

Oates. I will keep to the matter, my Lord, if

you will hear me.

L.C.7.
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L. C. J. So you {hall ; we'll make you keep to

the Maetcr, or we will not hear you at all : Do not

think your Impudence fhall ftorm us out of our

Ssjnfes.

Oates. My Lord, I do infill upon it, that thefe

Mens Religion is an exception to their Teftimony,

and a Papiil is not a good Witnefs in a Caufe of

Religion -, and I defire I may have leave to argue

that as a Point of Law in my own Defence.

L. C. J. No, Sir, it is no Point of Law at all,

Oates. Then I appeal to all the Hearers, whether

I have Juftice done me.

L. C. y. What's that ? Why you impudent Fel-

low, do you know where you are .? You are in a

Court of Juflice, and muft: appeal to none but the

Court and the Jury.

Oates. I do appeal to the Hearers.

L. C. J. Take him away there -, if you will not

behave your felf as you ought, I can affure you,

the Court will do what they ought to do, and flop

your Mouth.
Oates. What you pleafe, my Lord, I mufl make

my own Defence as v/ell as I can.

L. C. y. You are here in Judgment before us,

and are to apppeal to us ; we'll futfer none of your

Common-wealth Appeals to your Mobile -, keep

within the Bounds of Decency, and fay what you

can for your felf.

Oates. My Lord, this I move to the Court as one

of my Objections to this Evidence given againft

me. That their Religion makes them no good
WitnefTes ; efpecially in this Caufe.

L C. y. I tell you that is nothing to the purpofe,

what their Religion is.

Mr. Juft. HoUoway. Mr. Oates., we come not here

to difpute Points of Religion, we come to try a bare

Matter of Fadt, whether you are perjured, or no.

L. C. y. I tell you a Papift is a good Witnefs

without a legal Exception.

Mr. Jud.Withins. Pray, Mr. Oates, is not a Pa-

pift as good a Witnefs as a Diffenter ?

Oates. My Lord Coke would not admit a Papift

to be a good Witnefs in any Caufe.

Mr. Juft. Withins. How, not in a Caufe ofMeum
and Tuum ?

Oa.es. No, my Lord, not in any Caufe between

Party and Party.

L. C y. Where is that Opinion ?

Oates. ril cite you the Cafe, if you pleafe, my
Lord.

L. C. y. Pray let us hear it.

Oates. It is in Bu/Jirode's Reports, the Second
Part, 155. A Popifli Recufant is not to be admitted
a Witnefs between Party and Party.

Mr. Juft. JVithins. May a Preltyterian be a good
Witnefs, Mr. Oates ?

Mr. Juft. HoUoway. Or would Mr. Colledge have
been a good Witnefs, Mr. Oates ?

Oates. I tell you this was my Lord Cokeys, Pradiee.

L, C. y. You have our Opinion, and be fatisfied

with It ; that Bock fays it was my Lord Coke's

Pracftice, and we think if that was his Pradice, his

Practice was againft Law.
Oates. Then another thing I objeft to their Tefti-

mony, is their Education.

L. C. y. That's no Objeftion at all neither.

Oates. My Lord, they are bred up in a Semina-
ry againft Law, and for vvliicii their Friends are to

be puniilied.

L. C. y. So is every Man living that's bred a Dif-
fenter, bred up againft Law.

Vol. IV

Oates. My Lord, I have not offered any Diffen-

ter as Evidence for me.

L. C. y. No, they are all no doubt of it very-

good People. Good-wife Mayo, and her Compa-
nions, excellent Proteftants without all queftion !

Oates. My Lord, I humbly oifer a Statute to

your Lordftiip : And that is Lav/ fure.

L. C. y. Yes, a Statute is Law. What Statute

is it ?

Oates. It is 27° o'i Ellz. Cap. 2. The Law fays

there

L. C. y. Come we will fee what the Law fays;

Read the Statute he fpeaks of
CI. of Cr. It is ijitituled, an A£f againft yefuitSi

Priefts, and other fuch like difobedient Perfons.

Oates. My Lord, I defire that the Preamble of
the Adl may be read.

CI. of Cr. Whereas divers Perfons called and fro-

feffed yefuits. Seminary Priefts, and other Priefts,

which have been, andfrom time to time are made in

the Parts beyond the Seas, by or according to the Order
and Rites of the Romifti Church, have of late come,

and have been fent, and daily do come, and are fent
into this Realm of England, and others the ^een's
Majefty's Dominions—————

L. C. y. This is nothing to this Bufinefs before

us at all.

Mr. Juft. Withins. Does this Statute fay they are

no good WitnefTes ?

Oates. They own themfelves to be educated at

St. Omers, and that is againft this Law exprefsly.

L. C. y. What then ! Do they own themfelves

to be in Orders, Jefuits and Priefts, then you
might fay fomewhat to them upon this Law ; but
do not fpend our Time in fuch Trifles.

Oates. I do not fpend your Time in Trifles, my
Lord ; it is my Defence.

L. C. y. Mr. Attorney, do you go on ; for we
will not fit here to fpend our Time for nothing.

Oates. Pray, my Lord, let me but fhew this, I

only propofe one Statute more to your Lordfhip's

Confideration.

L. C. y. You may propofe to read the whole:

Statute-Book.

Oates. Pray, my Lord, hear me out.

L. C. y. Speak then to the Bufinefs in hand.

Oates. It is the Statute made in the ^d of King
Charles I. Chap. 2.

L. C. y. It is nothing to the purpofe.

Oates. I am advifed 'tis very material for me.

L. C. y. I tell you it is not, and we'll not let

your Importunity prevail upon us to fpend our time

for nothing : There has been a great deal of Time
Ipent to no purpofe already.

Oates. Then if you will over-rule it, my
Lord .

L. C. y. We do over-rule it : For it fignifies no-

thing to this purpofe.

Oates. Pray, my Lord, be pleafed to give me
leave to offer their Judgments in Cafes of Confci-

ence, whereby they own they have Difpenfations to

fwear Lyes for the promoting of the Caufe.

L. C. y. That is no Evidence neither.

Oates. This is very hard in fuch a Cafe as this.

L. C. y. No, it is not hard, that what is no Evi-

dence in Law, fliould not be fuffered to be given

in Evidence.

Oates. It is Evidence againft the poor Diffenters^

my Lord.

L. C. y. Indeed, Sir, it is not Evidence againft

any one body in the. World ; if you will take my
H 2 Word
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Word for it ; if you will not, I cannot tell how to

help it.

bales. Then I offer you one thing more, my
Lord, and that is what was faid and done in the

Cafe of the Earl of Shaftesbury, when he was charged

with High-Treafon, and committed to the Tower
of London ; at fcveral Seffions in the Old-Bailey and

at Uickes^s-llall, they did move that they might

have liberty to bring in an Indiftment of Perjury

againft the Witneffes which did accufe him of

Treafon, but now the Court there over-rul'd thofe

Motions, and would not fuffer my Lord of Shaftes-

bury\ Friends to bring Indiftments of Perjury a-

gainfl them, becaufe they would not have the

King's Evidence indifled of Perjury, nor the Po-

pifli Plot called in queftion : this is a Matter of

Fadt in the OldrBailey.

L. C. J. And this is all idle too.

Oates. Pray, my Lord, will you hear me ?

L. C. J. But pray. Sir, will you hear me too .''

I tell you this is nothing to the purpofe neither.

Oates. My Lord, I defire to fpeak but thefe few

Words then, as to my own Witneffes I have pro-

duced. And the firft is Cicely Mayo ; and, my
Lord, though it be your Lordfhip's pleafure, not

to have that good Opinion of her, as I think the

poor Woman does deferve, yet I hope her Evidence

will have its due Weight and Confideration with your

Lordfhip and the Jury ; fhe fays, fhe faw me in

Town in the Month of May : Now indeed fhe

could not be pofitive, what May it was, but flie

faid it was the May before the Popifh Plot broke

out, that is, before the Rumour of that Plot was

fpread abroad, and fhe believes the Plot broke out

in 78. But this flie fays pofitively, flie faw me in

the Month of May here ; my Lord, fhe comes to

give this Evidence freely and voluntarily : a Man
that is a Knave, is a Knave for fomething, either

out of Malice, or for Gain or Intereil ; but flie

has no Reward given her, nor can hope for any -,

but in Love to Juftice, without any By-end or par-

ticular Intereft, fhe came here to teftify the Truth,

about her feeing me in London, in May 78. The
next Witnefs is Mr. Butler, he was then Sir Richard

Bcrker^s Coachman. He lived fome Years with

him, as his Servant; but he is now fet up for him-
felf, and he fays, that when he was about his

Maflcr's Bufinefs in the Coach-yard, and fitting

the Coach for to fetch his Matter homeTrom Putney,

I came in, and this was in the beginning of A/^v, in

a Difguife •, and he fays, he faw me a fecond time

in another Difguife. Then comes a third Witnefs

that I called, and that is Page, and he came into

the Hall, where the Patients ufe to wait for his

Mafter, and there he met me, and fpoke with me.
Then I called Walker, the Minifter, but it happens
his Memory is not fo good now, as it was hereto-

fore-, and indeed I cannot tell how to blame him,
for 'tis fo long fince, that it is impoflible for any
body to remember the Circumftances of Times and
Places, that in fome fliort time after the Fa£l might
have been remembred with far greater Eafe. I ex-

pelled Sir Richard Barker might have been here,

being fubpcena'd to juftify the Evidence of thefe

People; and I did expeft that Mr. Smith would
have been examined: but I perceived the Court
tender of that Point, as knowing it would thcneafily

have been fecn upon which Side it was, that he was
fuborned, that is, to make fuch a Confeflion as

Mr. Attorney would have hinted at.

L. C. J. Have you a mind to examine him, Mr.
Oates ? with all my heart. If you confent to it, he

fliall be examined.

Mr. Jufl. Withins. Vi you will, he fhall be ex-
amined, it was for your fake he was not.

Mr. Juft. HoUoivay. It was to do you Right, that
he was refufed to be fworn before.

Oates. Good Mr. Juftice Holbway^ you are very
fliarp upon me,
Mr. Juft. Holloivay. No, I am not fharp upon

you ; I think the Court did you a great deal of Ju-
ftice, you have no reafon to complain.

Oates. But, my Lord, this I fay, the Evidence
upon which I am now indided of Perjury is the
fame which was delivered fix Years ago at the Old-
Bailey, at Whiiehread^ Trial firft, and then at
Langhorn's Trial, where were fixteen Witneffes
then produced and heard againft me : But then,
my Lord, what Credit did they receive at White-
hread and Langhorn's Trials ? Now if this Evi-
dence that I gave was then to be believed, though
oppofed by fo many Witneffes, what new Objeftion
does rife againft it, which was not then hinted, and
received an Anfwer ? For as to all the Records
that are brought out of the Houfe of Lords, they
have not amounted to a Charge fufficient to dimi-
nifh any Man's Evidence in the World : for as to
the Narrative that is entered there in the Journal,
I think I and any Man elfe, that were concerned as
I was, may very well defend the Truth of it ; and
I do avow the Truth of the Popifh Plot, and
will ftand by it as long as I have a Day to live, and
I do not queftion but the Jury, upon Confidera-
tion of thofe Proteftant Witneffes that I have
here brought againft thefe Popifh Seminaries, will
acquit me of this Perjury. I leave it to your Lord-
fliip and the Jury to judge -, and I hope thofe Paf-
fa-ges of Heat, that have fallen from me in Court,
fhall not make me fare at all the worfe in your Judg-
ment. I have called fome noble Lords to teftify

for me ; but I find, either the diftance of time has
wrought upon their Memories, or the difference of
the Seafon has chang'd their Opinion, fo that novy
they diftjelieve that which they did believe before,

and perhaps for as little Reafon as

L. C. J. As they believed you at firft.

Oates. Yes, truly, my Lord, for as little reafon

as they believed me at firft ; for I cannot expedt

that a Man, who believes without a Principle,

fliould not recant that Belief without a Reafon.

L. C. J. What do you mean by that ?

Oates. I name no body.

L. C. J. But the Nobility that are here, and that

have been Witneffes in this Caufe, are all Perfons

of that Honour, that the Court is bound in Juftice

to take notice of, and vindicate them from your
fcandalous Refleiffions •, but only I think that a
Slander from your Mouth is very little Scandal.

Oates. Nor from fome body's elfe neither.

L. C. J. But, Sir, you muft be taught better

Manners.

Oates. I find, my Lord, I am not to be heard in

this Caufe with Patience.

L. C. J. I think you do not deferve to be heard

at all.

Oates. I cannot tell how to help it, if you will

not hear me.

L. C. J. Can't you fay what you have to fay for

your fclf without Refiedions, and running out in-

to fuch Extravagancies ?

Oates. My Lord, you v/ill fuffer me to offer no-

that is material for my Defence.

Mr. Juft". JValcot. Do you think it decent for this

Court to fuffer Perfons of Honour, that by your

own Djfire v/ere fworn to give Teftimony in this

Caufe,
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Caufe, fiiould lie under the Reproach of your

Tongue ?

Oales. Good Mr. Juftice Walcot^ was there ever

any Man dealt with as I am, or had fuch Evidence

offer'd to be given aginft him ? Here they offer

to blacken me with the imputation of that foul, in-

famous Crime of Perjury -, and who are the Wit-
nefTcs to prove it, but Youths out of a Seminary ?

Sir George V/akeman^ and my Lord Cajllemain^

known Papifts, and perhaps Popifli Recufancs Con-

vi6t too. As for My Lord Caftlmiain^ the Record of

his Acquittal is brought as a Charge againft me, to

prove that I was forfworn, and not believed at his

Trial ; when all the World knows, it was becaufe

there was but one Witnefs againft him, that he came
off, and that was the Pvcafon that was urg'd by my
Lord Chief Juftice Scrcggs at that very rime, who
would not admit Dangerfield to be a Witnefs, and

reflected not at all upon my Teftimony, but direc-

ted the Jury, for want of another Witnefs, to ac-

quit him. Then, my Lord, here is Wakeman
brought, and his Acquittal too ; he fwears all I

faid againft him was filfe : whereas, had it not been

for tv/o diflioneft Perfons, one I have now in my
fight, I Ihall not name any Names, we could at

that time have proved five thoufand Pounds of the

Money paid to him, and that he gave a Receipt for

it. But, my Lord, this I am fure of, if I had been

brought in as a Witnefs in the Cafe of thofe that

fuffered lately for the Prefl^yterian Fanatick Plot

(as they call it) I had never been call'd in queftion,

if my Evidence had been falfe ; but it is apparent

the Papifts have now a Turn to ferve, and thefe

Papifts are brought in, the St. Omers Youths, to

ht\xX this Teftimony on purpofe to falfify my Evi-

dence, and to bring off the Popifti Lords that now
Hand impeach'd of Pligh-Treafon for the Popifh

Confpiracy : but, my Lord, I hope as the Court

would never admit Indi6lments of Perjury againft

the Witneffes in that Cafe of my Lord Shaftesbury^

fo you will not admit it here \ and if my Lord Chief

Juftice Jones were in the right, who did the fame

thing in his Circuit, I hope I fliall have that Right

done me here. My Lord, it is not me they indict,

but the v.'hole Proteftant Intereft is aim'd at in this

Profecution ; and hereby they arraign the whole

Proceedings of fo many Parliaments, all the Courts

of JuPdce, and the Verdi61s ot thofe Juries that con-

vifted the Traitors that were executed ; for my own
parr, i care not what becomes of me, the Truth

will one time or another appear.

L. C. J. I hope in God it will.

Oales. I do nor queftion it, my Lord.

L. C. y. And I hope we are finding it out to-day,

Oates. But, my Lord, fince I have not the liber-

ty to argue thofe things that v;ere moft material

ior my Defence againft this Indi6lment, i appeal to

the great God of Heaven and Earth, the Judge of

all ; and once more in his Prefence, and before all

this Auditory, I avow my Evidence of the Popifh

Plot, ail and every part of it, to be nothing but

true, and will expect irom the Almighty God, the

Vindication of my Integrity and Innocence.

Mr. Sol. Gen. May it pleafe your Lordfhip, and

you Gentlemen of the Jury •

Oatcs. My Lord, I have one thing to move to

your Lordftiip ; I defire I may be brought up to-

morrow by Rule of Court to hear my Trial that is

then to be.

L. C. J. Ay, kt him be brought up by Rule to

liis Trial.

\^Oates. My Lord, I lie under very great Afflic-

tion with the Stone and the Gout, and loefides that,

I have lain in Irons thefe twenty-one Weeks ; I be-
feech your Lordfliip, that this Cruelty may not be
inflifted upon me. My Lord, I am but hitherto

a Debtor to the King upon a Civil Account ; and if

I fhould be convided upon thefe Indidments, I

could then be but in Execution for a Trefpafs : and
I humbly conceive and hope the Court will fliew

me that Favour, as to acquaint my Keeper, that I

ought not to be fo handled.

L. C. J. Look you, for that, I tell you again
what I have often faid, I exped from the Marftial

that he keep you as he ought to keep you ; I have
heard that there have been abundance of Attempts
made for your Efcape, and therefore the Marftial
muft have the greater Care of you.

Oates. Let any of thofe Complaints be made out,

my Lord, and I'll be contented to be ufed how they
will,

L. C. J. I repeat it again, Let the Marftial have
a care to keep you in falvd ^ ar£ld Cuftodid., ac-

cording to Law.
Mr. Juft. Holloway. If the Marftial does other-

wife than his Diuy, inform againft: him, and take
the Remedy the Law allows.

Marjhal. But the laft Night, my L,ord, Ropes
were brought into his Chamber, on purpofe to give
him means to efcape, and here are the Bundle of
Ropes.

Oates. I know nothing at all of them, I aftfure

you, my Lord.

L. C. y. Well, you have our Rule. Go on, Mn
Sollicitor.

Mr. Sol. Gen. May it pleafe your Lordfhip, and
you Gentlemen of the Jury, I am of Counfel for the

King in this Caufe ; which is upon an IndidmenC
of Perjury againft 'Titus Oates, the Defendant ; and
the Perjury charg'd upon the Defendant, is laid to

be in his Oath at the Trial of Ireknd, at the Old-

Bailey ; and it is thus. That he in his Evidence at

that Trial did fwear, that there was a treafonable

Confult of the Jefuits, held at the Wbite-Horfe Ta-
vern in the Strand, the 24th di April 78, and that

he was there prefent •

Oates. Ay, I was there.

L. C y. You muft be quiet, and let the Coun-
fel go on without Interruption.

Mr. Sol. Gen. And that they feparated them-
felves into leffer Companies and Clubs, and that

the Jefuits came to aRefolution to murder the late

King, and that he the Defendant Oates, carried

this Refolution from Chamber to Chamber, and
faw it figned by them : Now all this is laid in his

Indidment to be falfe •, for that, in truth, he was
not prefent at any fuch Confult of the Jefuits at the

TVhite-Horfe Tavern in the Strand upon the 24th of

April y^, nor did carry any fuch Refolution from

Chamber to Chamber to be fign'd, as he had fworn

in the Old-Bailey at that Trial ; and fo has commit-

ted wilful and corrupt Perjury.

Gendemen, The Evidence that has been given to

prove, that he was not prefent at any fuch Confult,

nor did carry any fuch Refolution, has been by

proving where he was at that very time that he

fwears this Confult was held, that is, that he was

really at St. Omers, in parts beyond the Seas, and

not in London ; and to make out this, we have

produced no lefs than tv/enty Witneffes, that fweaf

pofitively, and give you very mainy Circumftances-

to induce you to believe, that what they have taken

upori
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upon them to remember, is really and efFe6lu'.:*'y

true.

Firft, You have Mr. Htl^ey, and he fwears that

he himfelt' came away from Si. Omers the 24th of

Aprils New Stile, which is the i4.th of Jpril, Old

Stile, which was a Sunday ; that Night he came to

Calais, the next day he arriv'd at Dover, and com-

ing up to town towards London, the next Day he

met with Mr. Burnahy, who was then going to

St. Omers. And he further fwears, that at that very

time, when he came from 5/. Omers, he left Oates,

the Defendant upon the Place : this, I fay, was

the 14th oi April. And for a Confirmation of this

to be true, he left him there at that time, I would

mention what two other Witnefles do tcftify, and

therein do verify what he fwears •, for they tell you,

that at this very time when he came over, or with-

in a Day or two, but long before fuch time as there

was any occafion to bring this to be a Queftion,

he told one of them, in a Difcourfe that was be-

tween them, that he had left upon the Place from

whence he came, which was the College at St.

Omers, an Englijh Minifter, whofe Name was Sawp-

fon Lucy

Oates. My Lord, I beg I may have leave to

withdraw, for I am very weak and ill.

L. C. J. Then make room for him to go away,

if he will.

Mr. Sol. Gen. And they give you an account,

that the Defendant, Oates, went by that Name
there, and it is not denied by him that he did fo

:

And this is a Circumftance greatly verifying Mr.
Hiljley's Evidence. Then comes Mr. Burnahy, who
fwears. That he met Mr. Hiljley when he came from

St. Omers, about the 1 6th of April, Old Stile, and

the 2 ifl of April, Old Stile, he came to St Omers ;

and that when he came there, he found Oates there

upon the Place ; this was the ift of May, New
Stile : and he gives you this Circumftance to ftreng-

then his Teftimony, That he very well remembers,

that upon the 2d of May, New Stile, the Day after

he came to St. Omers, Oates intruded into his Com-
pany, and got himfelf acquainted with him. He
fays further, that upon the 3d of May, New Stile,

he particularly remembers Oates was in his Com-
pany there, and they went into the Garden and

walk'd together ; he alfo fays, he faw him the 5th

of Mry New Stile, which is the 25th of yf/ir//. Old
Stile, the Day after this Day affign'd for the Con-

fult, with this Circumftance, That he remembers

to have feen him in the Rhetorick School, and fo

fucceffively afterwards he gives you a particular Ac-
count down to Midfummer : after that, Oates con-

tinued in the College at St. Omers, and then went

away.

Then the next Witnefs we produce is Mr. Pool,

and he gives you an account, that upon the 25th of

April 1678, New Stile, which was the 15th of

April our Stile, he came over here, and he left be-

hind him at St. Omers, the Defendant Oates -, for

he particularly remembers, that he faw him there

when he came away; fo Hiljley left him the 14th

of April. Mr. Pool came away the 1 5th of April,

which is their 25th and left him at St. Omers, and

does not remember, that he ufcd to be abfent out

of the College-, and Mr, Brunahy finds him there

the 21ft of April ; fo that particularly at the times

the other two came away, and Burnahy came thi-

ther, there he was, and there they faw him.

The next witnefs is Mr. Thornton., and he gives

you an account when Oates came thither firft, and

how long he ftaid there j he fays he came about

Chrijimas 77, and there he ftaid till Midfummer

Eve 78 ; and he tells you fome particular Days he

faw him on ; he fays he faw him there on the ift

of May New Stile, and he faw him the 2d of May
New Stile, in company with Mr. Burnahy, the

next Day after his Arrival there, wondering at

their fudden Acquaintance. And he adds a par-

ticular Circumftance, why he remembers it was the

2d of May ; becaufe that Day the Scholars at St.

Omers afted a Play, at which Oates had a Scuffle

for a Seat: and he fays he does likewife remember
him to have been there, when Mr. Pool came away,

which was the 2^tho{ April, New Stile,

Then Mr. Conway, that was our next Witnefs,

gives you an account likewife of Oates's coming to

St. Omers about December 77, and how long he ftaid

there, viz. till the latter end of June 78. And he
does not remember, that he lay out of the College

above one Night, and that was in January. And
he remembers particularly, that he faw him with

Mr. Burnahy fuch a Day in May.
Then we brought another Witnefs, and that was

Mr. Haggerjione, and he tells you, he had good
reafon to remember Mr. Oates, for he was in the

fame Clajfis with him ; and this Gentleman gives an
account particularly, that he remembers him to be
there the next Day after Mr. Burnahy came, and
agrees in teftimony with all the reft, that from
Chrijimas till Midfummer, he was not abfent out of
the College but one Night.

We have another Witnefs, Mr. Beeflon, and he

remembers, that Oates was playing at Nine-pins

the ift of May, he remembers the 2d of May to

have feen him with Mr. Burnahy after the Play was
over ; and that agrees with the other WitnefTes

about his being in Burnahyh Company the 2d of

May : and he remembers likewife, that he himfelf

was chofen Reader to the Sodality, but upon Mr.
Oatesh Importunity, he fupplied the Place in Mr.
Beejion's, room, only with this Referve and Con-
dition, That Mr. Beejlon was to be Reader at any
time, if Oates failed. And he gives you this par-

ticular account, that Oates did read, as he believes,

every Sunday and Holiday, from the latter end of
March, when he was chofen Reader, to within a

Week of his going away ; for that he did never

read himfelf, as he fhould have done if Oates had
been abfent or failed to read.

We have another Witnefs, and that is Mr.
Smith, and he fwears his being there from Chriji-

mas yy to Midfummer 78, and he remembers par-

ticularly as to April and May, becaufe the 21ft of

April he himfelf fell fick in the College, and went
into the Infirmary, and remained there till the 7th

of May ; and he does remember that Oates vifired

him very oft in that time in the Infirmary, and told

him Mr. Hiljley was gone away, and Mr. Pool was

gone away, and two or three other Particulars,

which happened in the College at that time ; fo that

there is another Evidence, that is very ftrong with

Circumftances to confirm the Teftimony of the reftj

and he gives you a very fatisfaftory Account of it,

by fhewing the Reafons how he comes to remember
thefe things.

Mr. Price, who was our next Witnefs, has gi-

ven you a Relation all to the fame purpofe of Oates's

coming there at Chrijimas, and of his going away,

at Midfummer. And he remembers particularly,

that Oates was at St. Omers when the Jefuits went to

the Confult at London ; for that there was a Con-

fult, and at that time, is acknowledged to be true ;

but not fuch as he fays, nor was he there : but he

fay*



i68i^.B.R. for Perjury,

fiys fome of rhe Fathers did call there in the way to

England. And at that very time, and after, he faw

him there. And Mr. Doddingtoti gives you the fame
Account.

Then comes Mr. Gerrard, and he tells you a

Story to the lame purpofe •, how long Oates was

there, and when he came. And that the 2d o^ May
he remembers Oates was at the Play ; and he re-

members the 26th of M^jy, 0(?/^^ was there, which
was the 1 6th of May Old Stile. And he is fure

Dates was there at that time, for this reafon, that

being the Day whereon he himfelf was confirmed,

St. Auguftine'% Day ; and Oates was confirm'd v/ith

him : and therefore he has reafon to remember
Oates was at St. Omers.

My Lord Gerrard o^ Broviky was our next Wit-
nefs, and he gives you an account to the fame pur-

pofe j and to the general Evidence, in which he

confirms the others, he adds this Particular, That
Oates ufed to read with a fingular canting Tone ;

fo that he mufc needs remember him, and was fo

remarkable for other things, that he could not be

abfent without being mifs'd, which he never was.

Then comes Mr. Morgan., who was there at that

time, a Scholar ; but he's now a Minifter of the

Church of England ; and therefore not liable to

Mr. Oates'^i great Exception of Religion. Fie con-

firms what all the WitnelTes faid of the Time of

Oates's coming, and of the Time of his going

away : and particularly he fwears. That when Mr.
Hiijley went away, he was there •, when Mr. Pool

went away, he was there ; and when Mr. Burnahy

came thither, he was there. And this is not all, for

there is fomething more remarkable in his Tefti-

mony ; for he tells you particularly he does re-

member. That upon the 24th o'i April, Old Stile,

the Day, Gentlemen, when Oates fays he was at

the Confult in London, Oates was then at St. Omers.

And the Occafion of his remembring this, he gives

you an account of; for, he tells you, upon reading

the Trial of Ireland, where Oates fwears, That he

was here at the Confult the 24th of April 1678,
Old Stile, all the College reflefted upon it, and
wondered at the Impudence of the Man, that he

fhould dare to fwear fuch a thing, when all the Col-

lege remember'd him to be there all the while.

And upon recolleiSlion of Circumftances, he him-
felf did particularly recolleft his own playing at

Ball that very Day, and having tofs'd his Ball over

the Wall, he borrow'd Oates's Key to go into the

Garden to fetch it : And this was thought of whilft

things were frefh, and every Man remember'd
this, or that, or the other thing to be done at fuch

a particular time.

Mr. Arundel, who was another Witnels, proves

the general Teftimony of the reft, and agrees in

fome particular things ; and all he fays, is to the

l^ame purpofe.

Mr. Chriftopher 'Turhervile, he comes and fwears

Oates's being at St Omers the 4th or 5th of May,
which is the 24th and 25th of April Old Stile. For
that upon Mr. Pool's going away, he changed his

Chamber in the College, and faw Oates divers Days
afterwards in his Chamber, and at the Door; and
he knew that he conftantly read in the Sodality,

and that he left particularly the Sunday before he
went away, which was about Midfmnmer 1678.

There was another Gentleman, and that was
Mr. Anthony Turhervile, who gives evidence all to

the fame purpofe; and this Circumftance goes

thorough all the Teftimony of thefe Perfons, that

there's fcarce any body can come to, or go out of
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the College, but it is known to all that are there^

every Man takes notice of it, 'tis the common Dif-
courfe amongil them ; and therefore they give this

as the Reafon of their Belief, That he was there all

this while, becaufe they did not remember any
thing that fliould give them occafion to believe

Mr. Oates was away from the College from Chrifi-

mas till Midfmnmer, but only one time ; and the

Remembrance of that does fliew, that they do
really obferve thefe things, for they could all tell

that in January he v/ent to Watton, and ftaid out
one Night.

There is one Witnefs more that is pofitive and
particular, and that is Mr. Clavering, and he re-

members Oates, by a very remarkable Circumllance,
was at St. Omers at the very time of the Congregation
is faid to be held in London ; for he tells you there

came a Perfon to beg Money of him, and there was
a Colleftion made in the Houfe ; and this Perfon

did defire to fpeak with Oates, who was then in the

College, and whom it feems this Perfon had known
in Spain ; but Oates did refufe to fpeak with him,
and did not come down to him. Thus he remem-
bers fuch an one came there, and when he was
there, he v/as fent to Oates to delire him to come
down to this Man, and he would not. Ay, but

now how is this remember'd to be at the time when
the Congregation was held here in England ? As to

that, he gives this plain and full account. That it

muft be at that very time ; for the Scholars did

difcourfe among themfelves, and were reckoning

up what he had gotten among them, and what he
had gotten at V/atton ; and finding that it was very

inconfiderable that he had gotten at Walton, they

talk'd among themfelves what fhould be the Rea-
fon, and concluded it was, becaufe the Fathers were
gone over to England to the Congregation.

Thefe particular Circumflances our WitneiTeS

give you as the Reafons of their particular Remem-
brances of the particular Times : But, Gentlemen^

you muft take along with you thofe general Con-
fiderations too that are offered, which do afFedt the

whole Time, from Chriftmas till Midfummer. Firft,-

That none can come or go, without being difcour-

fed of in the College : Next, that much more Mr.
Oates muft needs be milTed, than any other, being

fo remarkable a Perfon, as they tell you, that fcarce

any Week pafs'd without his making it remarkable

by fome ridiculous A6lion or another. They fay

he fat fingly by himfelf, at a particular Table, that

no Man could come into the Hall, but they muft
fee him ; and therefore, if abfent, muft needs mifs

him. And yet they fwear they do not ever re-

member him abfent, but that one Night; and if

he had been abfent, they muft needs have obferved

it, becaufe of all thofe Circumftances that have

been reckoned up.

Thefe are the WitnelTes, Gendemen, that we
have produced to prove this Charge upon the De-
fendant, two of whom are brought only to verify

Mr. Hiljley's Teftimony ; having heard it from him
at that time that he had left Oates at St. Omers^

when there was no Thoughts of this Queftion.

Now among thefe twenty Witnefles, there are

not above two or three at moft that were at either

of the Trials before. They were never produced

as Evidence, tho' indeed they proved the fame

thing that was teftified by others then, but with

many other Circumftances and Particularities that

were not before fpoken of ; fome are now produ-

ced that were produced before^ and the Reafon is^;

becaufe they are- themfelves concerned Jn thofe'

Fartl--
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PartiailaritJes which gave occafion to the others to

remember them.

Gentlemen^ after the producing offo many Wit-

nefles, and fo ftrong a Proof, what is it that Mr.

Oates has produced againft it? His main Objec-

tion to their Teftimony, is, There were feveral that

canme from 5^. Omers to teftify at thofe former

Trials what thefe now fwear, who were not beUe-

ved, but I was believed, and the Men were con-

vifted, condemned, and executed upon my Tefti-

mony : But is that all he has to fay ? No, fays he,

I have likewife Witnefles to offer as a Counter-

proof to them, a pofitive Proof that I was here in

England at the time they fwear me to be at St, Omers ;

and he fays well -, if that be proved, there is an end

of the Cafe. Well, what is the Proof? The Wit-

nefles that he has, have been thefe four. Cicely Mayo,

Servant to Sir Richard Barker ; Butler his Coach-

man J Page, another of Sir Richard's Servants ; and

the Parfon IValker.

The Evidence of Page and Walker, tho' pro-

duced laft by Mr. Oates, yet I crave leave to men-

tion firft, and fet them out of the way. Page, he

remembers to have feen Mr. Oates in a Difguife at

Sir Richard Barker^ •, that is, in grey Cloaths •,

but he is not certain as to the Time ; and he can-

not take upon him to fay what time of the Year, or

what Year it was, only he believes it was in May

:

and "therefore that can be no fufficient Evidence to

contradid Witneffes, that with great Particularity

fpeak to certain times. As for Walker, the Parfon,

he faid he faw him between St. Martin's-Lane and

Leicejier-Fields ; but he cannot remember the time

when neither : nay, the Remembrance he has of it

goes rather to another time, than the time in que-

ftion ; for being afked what Circumftance he knew
the Time by, he faid, it was about a Year and a

Quarter before the Plot was difcovered, which muft

be in April or May 1677, and that will do the

Dodlor no fervice at all upon this Queftion.

Now let us confider Mrs. Mayo's Teftimony

;

and the Oath that fhe made was this. That when
Oates came over into England, fhe faw him at Sir

Richard Barker's Houfe the latter end of April, or

the beginning of May, and the Week before Whit-

funtide. The latter end of April, or the beginning

of May, was the firft time that he came, that fhe

faw him •, but that he came before, as fhe heard,

but the Coachman only faw him, and told her that

Oates had been there: but the fecond time fhe did

fee him, and he went in and dined there in the

Houfe. Sir Richard Barker was not there, but my
Lady's Sifter, her Sons and Daughters were there.

She fays, that fhe faw him again a Week before

Whitfimtide ; that when he came the firft time he

was in grey Cloathes, a white Hat, and a fhort

Perriwig. Afterwards he was in black Clothes, a

pretty long Perriwig, not very long, but the Per-

riwig was brown : and thefe are the Circumftances

fhe remembers to have feen him by.

Now let us fee what Butler, the Coachman, fays

:

He remembers about the beginning of May he faw

Oates at his Mafter's Houfe in a Difguife ; the

other faid it was the latter end of April, or the be-

ginning of Msjy ; but I ftand not upon that: but

this he does fwear. That the firft time he faw
him. Cicely Mayo faw him too, that he was then

in grey Clothes, a white Hat, but his Hair was cut

fhort, and he had no Perriwig on ; afterwards he

came in a cinnamon colour'd Coat, and green Rib-
bons, and a long black Perriwig. This is Butler's

Evidence.

Now thefe two People's Evidence are utterly

impoflible to be reconciled, they contradict one an-
other fo much : Firft, they contradict one another
in this •, fhe fays, the firft time he came Cac did not
fee him, but the Coachman told her he had been
there -, but he fwears. That fhe did at that time
look out of the Window into the Yard, and did
fee him as well as he. Another Contradidion is

this, fhe remembers the firft time he came in grey
Clothes, a white Hat, and a fhort Perriwig •, the
Coachman fwears he had no Perriwig on -, but
his Hair was cut fhort to his Ears. Then again fhe
fwears the fecond time, he was in black Clothes,

and an indifferent long Perriwig, and die Perri-

wig was brown -, and the other fwears he was in

cinnamon-colour'd Clothes, and a long Perriwig,
and it was a black one. Now thus you fee the
WitnefTes contradift themfelves, and cannot be re-

conciled to one another.

But take one thing more, which is very confide-

rable, wherein fhe contradifts Mr. Gerrard ; for

fhe fwears he was here a Week before Wbitfuntide ;

that fhe is fure of: Now that falls upon the nine-

teenth Day of ?Aay ; then upon the fixteenth Day
of May, was the Week before Wbitfuntide -, now,
that is a moft eminent Day, by the Teftimony of
Mr. Gerrard ; for that happens to be the twenty
fixth of May, New Stile, and that was the Day he
was confirmed with Mr. Gerrard at St. Omers :

And no Man fure can doubt which of the two
Witneffes is to be believed ; and it cannot but be
true, that he was there at that time, becaufe fo

remarkable a Circumftance cannot be forgotten :

and yet this Woman fwears that he was there a Week
before Wbitfuntide, and that by computation muft
be the Time of his Confirmation. But, Gentle-

men, another thing that I offer upon the Tefti-

mony of thefe Witneffes, is this : If you will be-

lieve it, he himfelf contradifts his own Witneffes,

or they him, and one of them is forfworn : For he
has fworn the Confult was the twenty fourth of
April, and that three or four Days after that was
over, he went back with the Fathers to St. Omers :

Now this contradidls all that his Witneffes have
faid. But he has given himfelf, as he thought, fome
little Latitude -, fays he, the Confult began the

twenty fourth, but it held fix or feven Days longer.

We will for this time admit it to be fo, and give

him the fix Days he requires -, and yet after all, it

will not come up to the time that his Witneffes fpeak

to : for to the 24th of April, add fix days, and
that brings us juft to the laft Day of April ; and
then take four Days in May, to make up the three

or four Days after the Confult was over, and we are

yet at a great diftance from the Whitfun Week ;

for that was the 19th oiMay, and the Week before

muft be the 12th or 13th, and fo it is impoflible to

be reconcil'd to Truth, what he and his Witnefles

fwear ; either the Evidence that the Doftor now
brings, muft be a Contradiflion to his own former
Oath, or his Oath proves they are miftaken : be-

fides the Contradiflion that is between the Witneffes

themfelves ; for they vary in a great many material

Circumftances, which I have before reckon'd up to

you.

But, Gentlemen, falfe Witneffes are very ofien

detefted by little Circumftances, though I muft
needs fay, thefe are not fmall ones ; for thefe are ve-

ry remarkable things in themfelves, and great Con-
tradictions to one another, and therefore 'tis im-
poflible they both can fwear true,

X There
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There were fome other WitnefTes that were pro-

duced by Mr. Oaies formerly upon this Point

;

one of which was Clay', the Prieft, and he you hear

is contradicted by Mr. Howard's Teftimony, who
not only tells you he was not at his Houf;^, when
he fays he was, but fliews that Clay was miftaken

in point of Time : It was not in May, but in July.

But that's not all, we have another Evidence, Gen-
tlemen, to fhow how this Miftake comes to pafs,

and which will give a great I'ght into this fort of

Praftice that has been ufed in this matter ; for we
have two WitnefTes that give you an account how
Oafes and Sir I'FilUam Waller were at the Gate-Houfe

with Clay^ and there did threaten him, that unlefs he

fwore he dined with Oates, at Mr. Howards, in

May, they knew he was a Prieft, and he fliould be

hang'd. Tlie Man was fomewhat cautious at firft,

for truly he knew nothing of the matter ; but at

laft, upon condition he might have his Money a-

gain that was taken from him, he had been a Rogue
formerly, and he did not know what he might
do. Now, we find prefently after, that he was
in fa6t brought as a Witnefs ; what he fwore,

Mr. Howard tells you, and you have heard him
contradifted in that point of Time. For Mr.
Howard fays, it was \n July -, and then it was
agreed that Oaies was in England; for our Wit-
nefTes tell you that at Midfummer he came away
from St. Omers.

So that, Gentlemen, the Evidence that was
formerly produced for him, is not only taken av/ay

by pofitive Counter-proof, but there is fixed upon
him, with great Infamy, the additional Crime of
Subornation, by forcing People to fwear for him
under the Threats of being hanged -, and we all

know how fuch People lay under great Fears and
Terrors at that time.

There was another Witnefs that was produced
formerly for him •, but I Ihall not take upon me
to repeat all the particular Evidence that has been

now given about that Matter. In fliort, our Ob-
jedlion to that Teftimony lies thus : That Oates^id

fwear in his Narrative, that Smith was a dangerous

Man, and employed by the Jefuits to ftir up the

People againft the Government; that appears by
Oatesh own Oath. But it likewife appears, that

afterwards they were reconciled, and that he gave
Smith a Certificate under his Hand, that he was a

good Proteftant, and a good Subjeft, and about

eminent Service for the King. Nov/ we fee no rea-

fon hitherto, why Mr. Dates fhould change his

Mind, after having fworn him fuch an ill Man, all

cf a fudden to be fo kind to give him his Protec-

tion, and fo advantageous a Charadler, as that was
in that Seafon. But, Gentlemen, the Myftery is

eafily unfolded, if we go three or four Days further

in time, which brings us to the Trials of White-
bread and Langhorn ; it feems Mr. Oates was then

aware of that, which is now an Objedion to his

Teftimony, for it was made an Objeftion at the

firft Trial of Ireland, That he was not at this Con-
fult, for he was then aftually at St. Omers ; but no
WitnefTes were there to prove it -, but now he was
aware that fome were a coming over, and it con-

cerned him to make fome good Proof if he could,

that really and in truth he was here in London at

that time.

And I cannot omit to take notice of what my
Lord Chief Jujlice was pleafed to obferve and objedt

to him now : It is a wonder a Man fhould be here

in Town fo long ; a Man that had much Acquain-
tance, as it feems he had ; a Man that went about
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freely and publickly, as his own WitnefTes fay he
did, fhould be feen by no body, but thefe lew,
ftiould not be able to give an Account, by any
body, where he lodged, at any one Time in this

Interval. Nay, by no Circumftances that mull
occur to his own knowledge, to be able to fiiew

where he lodged, is very ftrange •, though it fliould

be that he did lodge in the Houfes of thofe that

would not come to give Evidence, as he alledges,

yet it is almoft impofTible, but there muft be fome
other Circumftances to prove his being here, befides

the Evidence of the Landlord of the Houfe where
he lodged : but he gives no Account where he was
lodged, and whom he converfed withal, but thefe

People only; and that they fhould fee him, who
were not his Intimates, and none elfe in the Worlds
is to me one of the moft ftrange Things that can be
conceived.

Now, Gentlemen, when he has given no man-
ner of Satisfaftion, that he was here, and is by
twenty WitnefTes fworn not to be here ; what is it

that he fays to all this } Why he doth infift upon
it, that his Credit muft not be now impeached, be-

caufe that once he had the fortune to be believed,

and fome Men have died and fufFered for it ; as if

no Perjury were to be punifhed, but that which is

unfuccefsful j whereas the reafon why Perjury is

taken notice of in the Temporal Courts, is only

becaufe of the Mifchief that it may do. Shall it

then be no Crime when a Man has done the Mil^-

chief, when the fear of that Mifchief was the ground
of making it a Crime ? That is a moft monftrous

way of arguing. And yet this would Mr. Oates

have look like an Argument, that becaufe he has

been believed in his falfe Oaths, and Men have fuf-

fered by his Perjury, and he has been lliccefsful in

his Crime, that Succefs has protefted his Wicked-
nefs from Punifhment. This I confcfs is a new way
of arguing ; and fuch as none but Mr. Oates could

certainly have invented.

But, Gentlemen, to contradifl this, we have

fhown you, that as he has had the fortune to be

believed ; fo he has likewife had the fortune to be

difbelieved. For there have been produced as many
Records of Acquittals, where he was an Evidence,

as there have been produced Conviflions upon his

Teftimony ; fo that he has been as often difbelieved

as believed.

Whither then does he betake himfelf next ? He
has called a great many WitnefTes to give you, as

Evidence for him, an Account what Opinions at

that time the Houfes of Parliament, the Courts of

Juftice, and the Juries had of his Evidence ; and

then infifts upon it, that now to call his Credit in

queftion, is to arraign the Juftice of the Nation,

the Wildom of both Houfes of Parliament that

believed him, the Honefty of the Juries that con-

vi(5led thofe whom he accufed, and the Integrity and

Underftanding of the Judges who were learned,

wife, and juft Men ; and with great Earneftnefs he

afks the Queftion, why now at this time of day

fliould this be called in queftion, which received fo

much Credit and Approbation fo long ago, by the

good Opinion that all forts of Men had of it at

that tim.e ? And now to queftion this, he would

have thought to be a caftinga Blot upon the Wif-

dom of the Nation, and an arraigning the Juftice

of it; when, if the thing be duly confidered, the

not punifliing this heinous Offence with the utmoft

Severity that the Law will allow of, now, that

thefe Circumftances appear to make it plain and

evident, v/ould be a greater piece of Injuftice and

I Re-
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Reproach, rather to our Nation, than any ways a

Refleftion on the Juftice of it.

Gentlemen, when we confider the Circumftances

of this Cafe now, I do verily think it will appear

to be a very ftrange and wonderful thing to us, that

ever any Man fhould have believed him. And it

is a ftrange Confideration to refleft upon, to think

what Credit he had at that time. Rut withal, con-

fider. Gentlemen, could any one imagine, that it

were poffible for any Man on Earth to become fo

impudent, as to dare to expofe himfelf before the

High Court of Parliament, the great Courts of Ju-

ftice, and there tell a moft infamous Lye for the

taking away the L,ives of Men ? The greatnefs of

the Attempt, was a great Inducement to the Belief

of it, becaufe no Man could be prefumed to dare

the doing of fuch a thing, if he had not a Founda-

tion of Truth to build upon. And when he had

thus made his Difcovery, and that of fuch a nature

too, a moft horrid, bloody, and traiterous Confpi-

racy to murder the King, to overturn the Govern-

ment, to maflacre all the Proteftants in the King-

dom, and to deface the very Name of the Prote-

ftant Religion *, what was more natural than that

the Parliament fhould take all imaginable Care to

prevent the accomplifliment of fo great a Mifchief ?

And confider too how much eafier it was for him to

relate his Evidence in a continued Story, than after-

wards it was to maintain it, when it came to be ex-

amin'd and oppofed by them that were accufed,

who beft knew wherein, and by what means to

prove him falfe.

Gentlemen, the Care the Parliament took to dif-

appoint any Defigns of this Nature, and the means

they ufed for theSecurity of the King and Kingdom,
and the Prefervation of our Religion and Lives,

(which I cannot but obferve, was previous to the

Trial of any one Offender, that was tried and con-

vifted upon this Evidence) muft needs put the whole

Nation under great Apprehenfions of Danger and

make the way much eafier for him to be believed,

as by fad Experience we found it did. Under thefe

Circumftances (»me thofe Men to be tried, with this

further, (as we cannot now but think) that there

were ill Men at work, that laboured to improve

thofe Fears and Jealoufies, that had already poffefs'd

Men's Minds ; the Wonder then will be the lefs,

if Men under fuch Difadvantages, tried by Men un-

der thofe Fears and Apprehenfions, had the ill for-

tune to be convifted. But when Men had a little o-

vercome their Fears, and began to confider his E-
vidence more calmly, the Scene was changed, Oates

loft his Credit, and the Men were all acquitted.

Nor is this Profecution any Refleftion on the

Proteftant Religion, whofe Caufe he falfly af-

fumes to himfelf. No, Gentlemen, the Proteftant

Religion had no fliare in that Invention. It needs

not the fupport of a Lye, no, not the moft plaufible

Lye, much lefs of one fo infamous as this does now
appear to be. It is rather a Vindication of our Re-
ligion, to punifti fuch Offenders as they deferve, and
the proper way to maintain the Juftice of the Na-
tion, and wipe off that Reproach this Man's Perjury

iias brought upon it.

L. C. J. Then, Gentlemen of the Jury, the E-
vidence has been very long, and it cannot be expec-

ted after fo much time has been fpent in this Caufe,

and fuch a difference ofTeftimony, and efpecially

confidering that tlie Teftimony has met with fre-

quent interruptions, and I may fay, fome Part of

it, delivered in great Con fufion, it cannot be thought

or imagin*d, I fay, that I fliould be able to remind
you of the feveral Particulars that concern this Cafe,

and may be neceffary to be obferved about ic. But,

Gentlemen, I am fure, by the Knowledge I have
of moft of you, you are Perfons of great Under-
ftanding -, fo that Vv'hat may be omitted by me, I

queftion not, but your own Abilities will fupply.

I confefs I am much fhortned in my Labour, by
the pains that Mr. SolUcitor has taken to.fum up the

Evidence to you, and without all doubt, has done
it with all Faithfulnefs to his Mafter, and with great

Right to himfelf. I could not hear much of what
he did fay ; but you who were nearer and did hear

all, which I could not do, your Judgments will

diredl you to lay that Weight upon it, which it der

ferves, and which the Law will allow ; for. Gentle-

men, I am bound to tell you, that you are to lay

no weight upon any Allegations on the one fide, or

on the other, or what is obferved to you by the

Court, further than is fupported by the Teftimony
that has been offered.

Now, Gentlemen, I think it not amifs for me
(before fuch time as I enter upon the Confideration

of the Particulars, and reminding you what I take

to be Evidence in this Cafe, and what not) to clear

one Point, that this Perfon, Oates^ the Defendant,

againft whom this Indictment of Perjury is brought,

has endeavoured to infinuate, on purpofe to gain

himfelf a Reputation -, which ifhe could acquire this

way, would add a greater Reproach to the Juftice

of the Nation, than it has contrafted already, by
giving too much Credit to fuch profligate Wretches,

as have too lately appeared among us. The Objec-

tion he makes and infifts fo much upon ; fays he,

I was believed very much before, I can produce you
the Opinions of the Judges, that declared them-
felves very well fatisfied with my Evidence, and the

Verdidls of Juries, two or three, that convidled

Men upon my Teftimony ; and not only that, but
here were likewife three or four Parliaments that did

not only believe that Teftimony (or rather Narra-
tive, for I cannot call that Teftimony, which was
given before the Houfe of Commons) that I gave,

but did declare their Satisfaction of the Truth of
what I faid •, which Satisfaction and Belief of theirs

did produce Thanks from both Houfes to me for

giving this Teftimony,

But all this while, what Mr. SolUcitor faid upon
this Point, is a plain and a full Anfwer to it : if in

cafe upon a fudden Information, the King, the Par-

liament, the Courts of Law, and Juries, were fur-

priz'd into this Belief, as not imagining there could

be a pack of fuch Villains, that could be wound up
to that height, as thefe Fellows have been -, that

there could be fuch an horrid Impoftor, as this Fel-

low, that fhould make fuch Attempts, unlefs there

had been fome Truth in it.

Therefore the furprize of the thing, at that

time might obtain a Belief ; but God forbid, that

that Belief, which was fo obtained, fliould protedt

the Party believed, from being call'd in queftion

for the falfhood of that Teftimony, which was the

ground of that Belief It was hardly credible that

any Perfon could be fo wicked as to declare fuch im-

pudent Falfities as thefe ; but, God forbid, that we
fhould continue longer under the fame blindnefsi

and delufion, the whole Matter is now laid open
and detected. Therefore, Gentlemen, if you are

fatisfied in your Confciences, and do believe upon
the Teftimony and Evidence that has been given

here this day, that thofe very things that were fo

much believed before, were credited upon the Sur-

prize
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prize of a fudden Difcovery, or the Boldnefs of the

Undertaking, yet now do plainly appear to be

falfe ; then be it, I fay, upon your Confciences, if

you let this Falfhood go unpunilhed. It is a Charge

upon us who are upon our Oaths as Judges, and

who muft anfwer to the great Judge of all the

World for our Judgments ; and 'tis likewife a

Charge upon you that are fworn to try this Caufe,

and muft anfwer, as well as we, for what you do in

it, not to have regard to any thing that was done

before upon that hurry and furprize, but ferioufly

to weigh and confider what is fworn now, and from

thence make a Conclufion, whether you are not fa-

tisfied that innocent Blood has been fpilt by the

means of this Fellow. Nay, in this Cafe, 'tis a

contra6ling of much more Guilt than ordinary, as

it is Murder done under the Forms of Law, and

common Methods of Juftice, That Men ihould

take away the Lives of their Fellow- Creatures, by

Perjury and falfe Accufations, is of fuch dreadful

confequence, that if the Juftice of the Nation ftiall

be afraid to have fuch matters detefted, there would

be an end of all the Security we have of our Lives,

Liberties, and whatfoever is dear to us.

Gentlemen, the Juftice of the Nation lies under

a very great Reproach abroad, for this particular

thing -, and we muft be, all of us, that have any

Concern for the Honour and Good of our Country,

uneafy, till this matter be thoroughly fearched into,

and impartially determined ; and I take it to be a

Cafe of the greateft Importance to the Settlement

of the Kingdom, for the Credit of our Laws, for

the Honour and Juftice of our Kingdom, that ever

came in Judgment in any of our Courts of Juftice.

And therefore as you refpeft your own Confciences,

and the Obligation of that Oath you are now under,

and as you would be thought to bear any regard

to the Peace, Honour, and Good of your Country,

take care to examine ftridlly and impartially into

the Merits of this Caufe, and weigh the Evidence

which has been given on all fides ; be not at all dif-

mayed with the Apprehenfion of Clamour or Ca-

lumny, from any fort of People whatfoever, for do-

ing your Duty ; neither be led away by the Infinu-

ations of what was believed formerly ; for you hear

the Reafon which might make Oates be believ'd

then •, but it is incumbent upon you to enquire,

whether you have not fufficient reafon to be fatisfied

what the Truth now is.

And, Gentlemen, I take my felf to be the more ob-

liged to take fome pains in the preffing a ferious and
impartial Confideration of thefe things upon you,

becaufe I cannot but fay, my Blood does curdle,

and my Spirits are raifed, that after the Difcoveries

made, I think, to the fatisfaclion of all that have

attended this Day, to fee a Fellow continue fo impu-
dent, as to brazen it out, as he has done this Day ;

and that there ftiould appear no more ftiame and
confufion than what was feen in the Face of that

monftrous Villain that ftood but now at the Bar.

The pretended Infirmity of his Body made him re-

move out of Court, but the Infirmity of his de-

praved Mind, the Blacknefs of his Soul, the Bafe-

nefs of his Adlions ought to be look'd upon with fuch

Horror and Deteftation, as to think him unworthy
any longer to tread upon the Face of God's Earth.

You'll pardon my warmth, I hope ; for it is impof-

fible that fuch things ftiould come before any honeft

Man, and not have fome extraordinary Influence

upon him.

Gentlemen, As to the Merits of the Caufe, you
have the pofitive Proof of many Witnefles, whofe
Vol. IV.

Teftimony I fliall by and by, as well as I can, re^

peat to you ; but, pray you, firft give me leave to

obferve fomewhat, as to fome Points that have been
ftarted at the Bar, as. Whether a Papift can be a
Witnefs ? Now, fuppofe all thefe Perfons that come
here to teftify this Matter againft the Defendant,

were Papifts, as they are not, except you can take

it upon your Oaths and Confciences, that all thefe

Men are guilty of voluntary and wilful Perjury, you
muft find the Defendant guilty.

As to their Difference in Religion, which Oates

fo much hung upon, I muft tell you, every Papift

or Roman Catholick, call them how you will, ex-

cept the contrary be made appear by a legal Excep-
tion, I mean fuch as would take off the Teftimony
of one that were not a Papift, is as good a Witnefs

in a Court of Juftice, as any Proteftant whatfoever

:

we are not come here to controvert Points of Reli-

gion, but to try a bare Matter of Fad: ; fo that all

that ftuff that you have heard here this day from
the Defendant, and thofe Infinuations that he made
about their Religion, on purpofe to caft dirt and
filth upon all the Teftimony that they have brought

againft him, muft fignify nothing with you at all.

If in cafe fuch Doftrine happen to prevail as he

has this day preached, then it is in the power of

any Villain to fwear any mifchief whatfoever againft

a Roman Catholick, and that Roman Catholick

has no way to vindicate himfelf, nor to make the

Truth appear. We have no fuch Exceptions to

Witneflfes in our Law ; every Man, till it is made
to appear, that his Credit is forfeited, may and
ought to be received as a Witnefs to give Teftimony
in any Caufe : fo that all that matter is of no im-

port at all.

And, Gentlemen, I am the rather minded to

hint this unto you, becaufe he has infinuated fome-

thing out of the Trials of Grove and Pickering, and
Ireland, which was in December, in the Year 1677,
at which Trial Whitehead and Fenwick, who had

pleaded to the fame Indictment, were brought on
to Trial -, but becaufe there was but one Witnefs

againft them, the Court difcharged them for that

time, and they came not again to Trial till the

Month oijune or July thereafter, when they were

convifted and executed. Now between that time

of Ireland's Trial, and the time when fVhitebread

and the reft came on to Trial again, fays Oates^

they had fufficient time to have brought all their

Witnefles from St. Omers, to teftify this bufinefs of

my being there, having notice by the former Trial,

what Evidence was againft them : but all the Wit-

nefles they did bring, which were about fifteen or

fixteen, were not fufficient to countervail the Tefti-

mony that Oates gave of his being here in Town 5

and thereupon they were convifted, condemned,

and afterwards (I am forry to fay it) executed.

This is the Objedion he makes, but at the fame

time I muft repeat what I faid before, when fuch a

difmal Story as this was told, when he had the con-

fidence to relate it before, in the Houfes of Parlia-

ment, and there obtained Credit -, no wonder if, in

that hurry, all of that Perfuafion were look'd upon

with an evil Eye -, and the Convi6tion of thofe that

were at that time accufed were too eafy.

We muft remember the Apprehenfions fome

were under of our Religion being to be fubverted,

our Government to be deftroyed, our King to be

murdered, our Throats to be cut by the Papifts,

to that height, that this very Fellow, Oates, was

fo much credited, that all other People almoft were

below him, and greater Refped fliewn to him,

I 2 than



6o 34. The Trial of Titus Gates, D. D. Pafcha: i Jac 11.

than to the Branches of the Royal Family, Nay,
it was come to that degree of Folly, to give it no
worfe Name, that in publick Societies, to the Re-
proach and Infamy of them be it fpoken, this pro-

fligate Villain was carefled, was drunk to, and fa-

luted, by the Name of the Saviour of the Nation.

O prodigious Madnefs ! That fuch a Title as that

was, ihould ever be given to fuch a proftitute Mon-
fter of Impiety, as this is

!

Good God, whether were we running, wh&n
many eafy People were fo ftrangely wrought upon
by this Impoftor, and when the villanous and black

Defigns of fome evil Inflruments amongft us, could

prevail fo far, as to deceive almoft a whole Nation

into the Belief of fo horrid a Fallhood ; even at the

fame time that a hidden Treafon too deeply con-

triv'd was carried on amongft us? But, God be

thanked, was not too lately difcovered. The Con-
fpirators had a fair Game of it, whilft this Fellow

was believed, and they needed no other means to

accomplifli their Defign : But when he was found

falfe, and the pretended Plot had loft its Credit in

the World, what is their next Step ? Why, then

they enter into that black and bloody Confpiracy,

from which it hath pleafed God lately to deliver us.

I fpeak this the rather, becaufe I know there are

in my Eye feveral Perfons, whofe Fears of Popery
made them give credit to fuch Villains as thefe

before : but when it pleafed God to open their

Eyes, and the falfe Mift vanifh'd, they found a real

Confpiracy againft the Perfons of that Bleffed King,
Jately dead, and of our Gracious Sovereign, now
living, carried on under the pretence of that falfe,

but fo much credited Difcovery ; and now God be
thanked, all our Eyes are open. And I hope, as

we are fecured from what we fo vainly dreaded, fo

we fhall not be afraid to have Villany detected, and
the greateft Mark of Infamy that can be put upon
it.

Yes, Gentlemen, there was a Confult, and there

was a Confpiracy againft the Life of our King, our
Government, and our Religion : Not a Confult at

the JVhite-Horfe in the Strand, but a Cabal and Af-
fociation of perfidious Rebels and Traitors, who
had a mind to embroil us in Blood and Confufion ;

but, God be thanked, it had not its defired EfFeft.

The fame fort of Villains were Parties in this Con-
fpiracy, that had too great a hand in the late great

Rebellion, which we to this day feel the fmart of,

and they had a mind to make ufe of the like Inftru-

ments, as they did before, to bring us into the like

Mifery, as we were before involv'd in.

And is it not a prodigious thing, to have fuch

Aftions as thefe to-day defended in a Court of Juf-
tice, with that Impudence and Unconcernednefs,
as tho' he would challenge even God Almighty to

punilh his Wickednefs, and blafphemoufly blefles

God, that he has liv'd to do fuch wonderful Service

to the Prpteftant Religion ; and is fo obftinate, in

his Villany, as to declare he would venture his

Blood for the Confirmation of fo impious a Falf-

hood : and indeed, to fpeak the truth, he makes
no great Venture in it ; for when he had pawn'd
his immortal Soul, by fo perjur'd a Teftimony, he
may very eafily proffer the venturing of his vile

Carcafs to maintain it ?

Gentlemen, Having thus faid, (and I could not
forbrar faying of it) give me leave to put you in

mind of what lies before you now to be tried. Firft,

this Indiftment takes notice, that there was an In-
dictment taken before the Commiflioners oWyer
and "Terminer^ and Goal-delivery at Hicks^s-Hall^
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of High-Treafon againft Whitebread^ Fenwick,

Irelandy Pickering, and Grove, and that Indidlment
and the whole Record is proved to you by Swift,

For J muft tell you as J go along, what Proofs there

are all of the Particulars, and you, upon confide-

ration of all that is alledged, are to be Judges what
is fufficient Proof to convift the Defendant of the
Crime that is laid to him ; which is wilful and cor-

rupt Perjury. The Indidment, Gentlemen, fets

forth the Oath that Oates did make at Ireland's

Trial, and then avers it to be falfe : For the Oath
that he did take, that ftands thus. That he did
fwear he was prefent at a Confult, held at the

White-Horfe Tavern in the Strand, the 24th of
April 1678. That he did fwear, that it was there

refolved to murder the late King : How that that

Refolution was carried by hira from Chambo- to
Chamber, that is, to JVbitebread'i and Fen-rz^ick's,

and Ireland's Chambers, and law them fign this

Refolution there : And the Affignment of the Per-

jury, is, that he was not prefent at any Confult,

'tis not that there was not any fuch Confult, tho' it

appears by the Evidence that there was none fuck,

but that he was not prefent at any Confult at all held

there at that time.

Now, that he did make fuch an Oath, is proved
by a worthy Gentleman, Mr. Fofier ; a Gentleman
known to you all that live in the City of London j

and he did truly make that Remark in the begin-

ning of his Teftimony, that any honeft Man in his

place would have done, that he was one of tJiofe

unfortunate Men, that tried Mr, Ireland -, for tho'

a Man do go according to his Confcience, as to be

fure there is no queftion to be made| of ir, but all

thefe Jury-men did in finding that Verdidt
; yet

when I come to find, that the Evidence upon which
I convicted thofe Men, is detefted to be falfe, and
that upon my Verdift the Perfons were executed ;

tho' no Guilt of their Blood is really contrafted by
me, yet I cannot but think my felf unfortunate,

that I was, tho' innocently, an Inftrument of their

Death ; and there is never an one of you, but

would have thought your felves unfortunate, if you
had convidled Men upon fuch a Teftimony, which
tho* you believed then, yet afterwards you fhould

have reafon to conclude was falfe. And yet Oates

would have you think, that becaufe they believed

him when he was a Villain, and not known to be

fo, you muft believe him, notwithftanding his

Villany is now difcovered ; for that is all the Argu-

ment this learned Doftor has a mind to impofe upon

you by.

Gentlemen, Mr. Sollicitor has been very particu-

lar, in giving an Account of the whole Evidence,

and then it comes to this, which is the natural

Queftion in the Cafe -, Whether upon the Tefti-

monies that have been given to you, there does re-

main fo much as a Doubt, what Verdift you ought

to give ; for I confefs, were it a thing in the leaft

doubtful, Matters of Perjury are fo nice and tender,

that we and you ought to be cautious how you con-

vidt People for Perjury in doubtful Matters -, but

if it be a thing without doubt, and plainly evident,

that there was a Verdift thereupon, it adds tc the

Guilt, becaufe the Juftice of the Nation is irnpo-

fed upon -, the God of Heaven deliver every honeft

Man's Soul and Confcience from fuch Guilt. For
my part, I would not for the Univerfe have the

leaft Guilt of innocent Blood lie upon me.

Then, Gentlemen, to prove what Oates fwore

is not true, you have no lefs than twenty-two Wit-
neffes, that fwear diredtly he was not here in Londcn

the
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the 24th of April 1678. But it may be that it is

not fuch a pofitive Teftimony as the Law reqiiires

to prove a Perjury : but then to fwear diredlly that

he was in another place at that time, is a pofitive

Contradi<5lion to his Evidence ; and this has been

teftified by the Oaths of twenty-two Perfons, a-

gainft the Credit of whofe Teftimony there is no

Objedlion at all really made, but only Impudence ;

and that Shadow of an Objedion, they are all Pa-

pifts, and I am a. Proteftant: and truly a wonder-

ful Credit it is, I muft needs fay, for the Proteftant

Religion to have fuch a learned and pious Suppor-

ter, as Mr. Oates^ to be of that Perfuafion •, but it

is certain there was a Judas amongft the twelve

Apoftles, and there are Rafcals of all Perfuafions.

And truly I take it makes -never the more for his

Advantage, nor the Honour of our Church, that

he is pleafed to call himfelf by that Name, which

he, and fuch as he, have brought into fome Scandal

and Reproach, by fetting themfelves up, as the

great Pillars of it ; but we know Dr. Oates has

been very liberal to himfelf, he has given himfelf

Baptifm, and given himfelf the Doctor's Dsgree,

and now he gives himfelf the Tide of the Refor-

ing Proteftant, Mr. Oates, We have Proteftant

Shoe-makers, and Proteftant Joiners, and Pro-

teftant Atheifts, and all forts of true Proteftant

Rafcals ; but it becomes us and you to affert the

Honour of our Religion, by difowning any Fellow-

fhip with fuch Villains, or their Actions.

Gentlemen, the Method that was taken, gives

you an exadt account in point of time, as to this

whole Bufinefs. Firft, ii)'s,Mi\ Hilfiey^ I left him,

in time the 23d of April New Stile, at St. Omers,

and t am fure I f;w him there then, which is the

13th Old Stile-, the 24th of April New Stile,

which is the 14th Old Stile, I came from Sl

Omers, I did not fee him there that Morning, but

I my felf came to Calais, it being Sunday, and I

ftaid there till Sunday in the Afternoon, and all

Night. I came on Monday in the Afternoon to

take water at Calais, and from thence went to

Dover. And from thence the next Day I went to-

wards London ', but I ftaid four or five Days by

the way before I came to London -, but then there

is this Circumftance that you muft take along with

you. Gentlemen, that at this time, one Mr. Bur-

naby was coming from London, and going to Sl.

OmerSi and met with Mr. Hiljlcy in his way towards

London : fays Hiljley, I came afterwards to Town,
and that was upon the Monday following, which

, happens to be the 2 ift or 22d of April, our Stile

;

but this I do remember very particularly, which

makes his Teftimony to be true, and not dreffed up
for this cccafion •, fays he, I told one Osbourn at

that time, that we had a pretty Fellow at St. Omers,

that went fometimes by the Name oi Lucy, and

fometimes by the Name of Oates, a Minifter of the

Church of England ; and there he comes and gives

an account of his ridiculous childifh Aftions, and

what a remarkable Fellow he v/as ; and this, fays

he, I told to Osbourn.

Now, to make this good, you have one Mr.
Darrel, who tells you there happened a Difcourfe,

where he was prefent, between his Mother and Mr.
Osbourn, about Religion •» and amongft otlier things

Osbourn did fay, Mr. Hiljley had told him he left

Oates at St. Omers when he came av/ay trOm thence ;

and Mr. Osbourn, he comes and fays, I remember I

did tell Mr. Barrel and his Mother, at thait time

that Mr. Hiljley did tell mc this Story : \o that here

are chefe tvv'-o WitneiTcs which fuppoit Mr, Hiljlcy
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in that Circumftance of the time of his coming
away, and his Relation of Oates being left behihd
him, and that this was r-elated about the 2 ift or 22d
of April.

Burnaby is the next Perfon that was produced,
and he fwears he m.et Hiljley by Sittingburn ; and he
happens to fet out for 6^/. Omers the i8th o'i April.,

our Stile, and to come thither to St. Omers the 21ft ;

and he fwears pofitively, that he was there the 2 ift-,

2 2d-, 23d, and was there the 25th Day o{ April,

our Stile -, and he does pofitively affirm, that all

thofe Days he faw Oates there at St. Omers ; that

Oates intruded into his Company at his firft coming -,

and that he and all the other Scholars wondered at

the Confidence of the Man -, and he particularly

remembers that he was with him at a publick En-
tertainment that was there the 25th: and if fo,

then it is impoffible that what Oates has fworn of
his being at the Confultthe 24th oi April, our Stile,

can be true. And except you can imagine Mr. Oates
to fly from St. Omers the 24th Day in the Morning,
and be at the Confult and back again at Night,
which is more than he would have believed, be-

Gaufe he fwears the contrary, you muft conclude
that what he fwore was falfe.

The next Witnefs is Mr. Pool, and he comes and
fays, he was there at St. Omers, and he came over
from thence the 25th of April, and that was the
Day after Oates fwears the Confult of the Plot to

be here ; and all the reft of the Witneffes do direct-

ly fwear. That at the time that Pool went from
thence, Oates was there : fo that the Teftimony of
Pool is fully and pofitively confirmed ; and Pool
gives you a reafoh why he came over, which was
the Death of a Brother of his, and upon a Pro-
fpeft of an Eftate he came into England, which
likewife is a reafonable Circumftance why h£ fnould

remember the time, becaufe he had fuch Inducement
to come over hither.

The nextj Gentlemen, is one Thornton, and he
comes to the Month of May, to the ift and 2d of
May their Stile, which was the 21ft and 22d of
April, our Stile ; and particularly he is fure Oates

was there upon the 22d of April, Our Stile, that

is, the 2d of May, their Stile. For, fays he, there

was an A6tion or Play of the Scholars ; and I can

tell you how I remember Oates was there, Oates had
a mind to have a place to fee the Play, which he

had no Pretence or Title to ; and he had a Scuffle

with fomebody about it 5 and therefore I remem-
ber by that Token, that he was there at that time.

Now, Gentlemen, it is not eafy to be imagined,

that fix or feven Men ftiould agree in their Tefti-

mony in all thofe Circumftances, which in them-
felves are but minute ; yet when off'ered as Reafons

to induce Men's Remembrance, muft be allowed as

good Reafons ; and yet this is to be thought but a

made Story. If Sir Richard Barker^ Coach-man,
and Mrs. Mayo had had any fuch Circumftances to

fupport their Teftimony, they would have had

much more Credit.

Then there is one Conway ; and it is very obfer-

vable what he fpeaks of; for he was there all the

while that they fay Oates was there, and he gives

you an account that he faw him with Burnaby the

firft time he came over, and agrees with Burnaby in

this, that he wonder'd much at his Confidence and

did think that he was very well known to him be-

fore: He fwears Oates came in thitlier about the be-

ginning of December yy, and he was not abfent,

fajyS he and feveral more, any one Night, except

in January once- at Watt&n, till' he wenp- away ia

June
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June 78. Nay, they are fo precife in their Memo-
ry for very good Reafons, becaufe they are fo regu-

lar in their Societies, and keep a drift Order, each

has his fixed Place in the Refedory, where all the

Socii or the Members of the College do meet -, and

becaufe this Fellow was an old Fellow, older than

the reft, and likewife was a Dunce, therefore he

was fet at the Dunce- Table in every body's View,

becaufe he was a Blockhead, and too old to keep

company with the Boys: fo that though perhaps

one of thofe young Fellows in a mixt Society may
efcape the View, and be abfent without being miffed,

yet remarkable Mr, Oales is not fo eafily forgotten,

that us'd to fit by himfelf. And as that noble

Lord, my Lord Gerrard of Bromley fays, he has a

particular Face, and a particular Tone ; and there

was more reafon to remark him than any other,

both upon the account of his Perfon and of his Ac-

tions : fo that I muft needs fay indeed, it is not a

downright and pofitive Swearing, but their Tefti-

mony is given with deliberation and recoUeftion of

fuch particular Circumftances, as may reafonably in-

duce any unprejudic'd Perfon to give credit to it.

The next Witnefs, Gentlemen, is Haggerftone^

whofe Evidence is wonderful particular, and very

material as to the Circumftances that accompany

it. For you are to obferve, that in thefe Col-

leges fome are of the Sodality, and fome are not -,

and fome are of fuch and fuch Clafles or Forms,

and others of other. Now this Gentleman and

Mr, Oates were of the fame Form, and he does

particularly remember that he was fetting up for

a Preacher, as he has an excellent knack that way •,

and he tells you, how ridiculous he made the late

King in a Sermon ; that he halted between two

Opinions, and there ran a Stream of Popery be-

tween his Legs-, and fuch like precious Suff he

vented. And to fix it to be about the fame

time that is now in queftion, he fays, he parti-

cularly remembers it was when he was Reader,

when Mr. Oates was, it feems, the Buffoon to

the Society, or, as I may call him, the Jack-pud-

ding to the College, that ufed to make them Sport,

and was guilty of fo many ridiculous Things, that

they could not but put particular Remarks upon

him.

Next, I take notice, that this Perfon fays,

there were two Perfons, Williams and Marjh, that

were qualified to give Suffrages in the Congrega-

tion, that is, they were paft eighteen Years ftand-

ing, and did go over : For that there was a Con-

fult, is not denied, nor that it was in London,

nor that it was upon the 24th of April ; but they

fay, it was a Triennial Meeting, which they us'd

to have once in three Years for the choice of fome
Officers to manage the Affairs of the Society ; as

for the choice of a Provincial, and other Perfons

that they were to fend upon their Errands, in or-

der to the fupport of their Society : fo that un-

der the Colour and Countenance of what was in

itfclf ordinary and ufual, and that happened to

^ be at that time, Oates, v/ho had heard fomewhat

of it, and that it was the 24th oi April, and that

fuch and fuch were to be there, he upon that Hear-

fay, as fliould fcem at St. Omers, does feign and

contrive this pretended Confpiracy.

The next is one Bee/ion ; and it is very material

too that he fwears : For befides what he teftifies.

That from the time of his coming, which was

in December 77, he was not abfent till the 23d
of June, when he went away -, and for the Time
in queftjon, he very well remembers his being

there, by this Circumftance: Says he, I was chofen
to be Reader of the Sodality in the Month of
March, but then Oates comes and gets the Office
out of my Hands •, but ftill with me there was
that Benefit referved, that if he fhould at any
time fail of reading there upon a Sunday or a
Holy-day, I was then to have read, and to have
fupplied his Place, Says he, I was there from
March, till the time Oates went away in June%
and Oates read there that very Sunday before the
time in June that he went away. And I am
fure I heard him read every time; and in cafe

he had not read every time -, I m.uft have read in

his abfence : But I did not read at all during that

time.

Now, Gentlemen, when a Man is to fjcceed

or to fupply the Abfence of another in an Office

that is peculiar as to the Charge incumbent upon
the Officer, and confiderable as to the Profit of
it, that muft needs make an impreffion upon the
Mind, and give a Man a more exail remembrance
of the Thing i and therefore I recommend it par-
ticularly to your Obfervation,

The next is one Mr. Smith, and he fays, he
faw Oates there all the time : And as to one part

of it, when he himfelf was in the Infirmary, Oates
went to vifit him every two or three Days -, nay,
and about fuch a time in May, fays he, which
was about the beginning of May, Oates beino-

then in the Infirmary, not well, the Doflor and
he had a pretty Dialogue together, and Oates fpoke
falfe Latin to the Dodtor, for he faid, Si placeat

Dominatio vejlra, in the beginning of his Com-
plement : This he did particularly fay was the Ex-
preffion that this excellent Scholar ufed to the
Phyfician at his firft application to him, and all

the whole College took notice of that Piece of his

Learning.

The next is one Price, and he tells you, he was
there all the time that the others fpeak of; he
remembers him very well, and particularly fays,

I am fure Oates was there the nth of M^y N, S.

which will be the firft of May O. S. becaufe,

fays he, 1 know he was foundly beaten that day,

upon a quarrel that he had there. This particu-

larly he fpeaks to, befides his remembrance of
the other Circumftances in concurrence with the

former WitneflTes.

Mr. Doddington fwears the fame, and Mr, Ger-

rard alfo fwears the fame, with that other par-

ticular Circumftance that Mr. Sollicitor repeated

to you, which was' of Oates's being there upon the

Day of Confirmation, the 2 6th of May N. S. the

1 6th of May O. S. and he is fure of it, becaufe

he was confirmed along with him, and therefore

it is impoffible he fhould forget it : And my Lord
Gerrard, who was next, gives this reafon upon
his remembrance of all the fore-mentioned Particu-

lars, that he always took fpecial notice of the

Man for his canting Tone, his Phyfiognomy, and
remarkable Behaviour.

Then there is Mr, Morgan, who is no Papift^

but a Minifter of the Church of England; now
Mr, Oates was angry with all the reft, becaufe

they were Catholicks ; but what has he to fay

to Mr. Morgan, who is a Proteftant? Why the

truth is, there are none of them to be believed,

becaufe they fwear againft him, and really he
ought to be permitted to give that reafon, or it

is like to go very hard with him ; for if in cafe

you believe but a third part of the Teftimony
that has been given, it is enough to do his Work.

2 But
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But what . fays Mr, Morgan ? Truly he comes up

to the 24th of April particularly, and he tells you

how he remembers it ; and the firft occafion he

had to look into it was, they being all furprized

at St. Omers at what Oates had fworn, and Mr.
Morgan recollefting with himfelf, did remember
that very Day he was playing at Ball within the

College, and happened to tofs his Ball over the

Wall into the Garden, and not being able to re-

cover it any other way, he fpied Oates walking

and looking into his Book, and therefore he de-

lired him to lend him his Key, and by the help

of that, he went in and fetched his Ball ; and

this was the very Day that Oates fwore he was

here.

Mr, Arundel fays the fame: The two Turberviles

fay the fame ; and one of them is pofitive to have

feen him there, either the 24th or 25th, or 23d
and 24th of April O. S. which is the 3d and 4th,

or 4th and 5th of May N, S. and if it were either

of thefe Days, it cannot be pofllble he fhould be

here at the Confult.

The next is Mr, Clavering, and I cannot but

particularly take notice of what he has fworn :

He lays Mr, Oates was there all the time that the

reft fpeak of-, but it feems particularly about the

time of the Congregation in London : There comes
in a Stranger that was poor, and this Gentleman,

Mr, Clavering, made a Collection for him : and
it was talked of in the College as the reafon why
he had not Succefs in his Colleftion, becaufe the

Fathers were gone to the Congregation. Nay,
and yet farther fays he, I do remember particu-

larly that Mr. Williams and Mr. Marjh did go over

to the Congregation, but Oates did not ; for I do
remember when Williams and Marjh came back
again, I had fome Difcourfe with Mr. Oates, about

the Congregation : He came to me, and defired

to know of me what account I was able to give

of the Matter of that Meeting after the Confult

was over. Now had Mr. Oates been there, and
been a Perfon of that great Truft that he had
fworn himfelf into, he needed not fure have afl^ed

Mr. Clavering at St. Omers, what the Bufinefs of
the Confult was at London, where he himfelf had
been, but the other had not.

There is, befides Mr. Copley, another Witnefs,

Mr. Cooke, that fpeaks particularly of the 30th of
April, that he was fure Oates was there then, be-

caufe of the Proceffion, and becaufe he walked by
himfelf in it; and Wright the laft Witnefs gives

a general Account, but fpeaks to no particular

time.

And now, Gentlemen, after all this Evidence,
viva voce, you mull give me leave to hint Tejiimo-

nium Rei, an improbable Oath was that which Oates

owns he made, if it be confidered in all its Parts,

Can any Man believe that fifty Perfons fhould meet
together in a Tavern in London, and thefe fifty

Perfons Ihould come to a Refolution to kill the

King and fubvert the Government, and alter the

Religion ; and that this Confultation being drawn
up in the Tavern (for fo he fwears it was) they

fhould fever themfelves into kffer Clubs and Com-
panies, and take care that none fiiould fign when
they were altogether and among themfelves, but
muft have it carried up and down from one Man's
Chamber to another, and find no body to truft

with this Aff"air, that, if difcovered, muft fubjedl

them to prefent Deftrudion, and ruin their whole
Party, but only Mr. Oates, v/ho v/as none of their

own Order, nor does appear to be of fuch Credit

amongft them > Can you believe any Men fliould

be fo void of Senfe and Reafon, that of fifty to-

gether, and thofe reputed as fubtile as any fort

of Men whatfoever, there fhould not be one Man
of common Underftanding, that fhould take care

for a more rational Management of fo great and
hazardous an Undertaking ? When they were met
together, and might have difpatched it in a quarter

of an Hour, they ftiould feparate themfelves into

feveral Parts of the Town, and truft a Refolu-

tion of that nature in Mr. Oates's Pocket, in whom
if they had had more Confidence than they feem
to have, yet it was folly and madnefs to give him
that Opportunity of deftroying all of them, and
making himfelf Were there no other Evidence
but the very Teftimony of the thing, it would go
a very great way with me, I confefs •, but I muft
fiy withal, you are Judges of this Fa6t, upon a

fuperadded Teftimony of Twenty-two Witneffes,

viva voce ; I think it leaves the thing without any
doubt.

Gentlemen, the Anfwer given by the Defen-
dant to this Charge is very fallacious ; and tho'

he puts fuch a Countenance upon it, as though
his Witneffes were fuch Perfons of Credit, that no-
thing could be objeded againft them, yet he is

certainly very much miftaken in that : He has pro-

duced but two pofitive Witneffes, and thofe two, as

pofitive as they are in their Proof, are likewife

pofitive in their Contradidions of one another,

and what they have faid is left to your Confidera-

tion.

The one is a Coachnjan, the other was Sir

Richard Barker's Houfe-keeper ; they indeed do
fay. Sir Richard Barker's Wife's Sifter, and his

Nephew, and his Daughter, and his Nieces, and
a worftiipful Knight, and I know not who, that

the old Woman tells me are gone into my Coun-
try, were all there at the fame time, and no body
comes to teftify it, but only this Coachman and
this old Woman : Thefe, Gentlemen, are things

fit to be thought of.

But now let us confider how they agree in their

Evidence. Says the Woman, I faw him not till

the beginning of May ; but I am fure he was there

before once or twice. And how does fhe know
that ? Becaufe the Coachman told her fo ; and
he came there feveral times, but he did dine there

but once ; and when he came there the firft time

flie faw him, he came in fuch a Difguife, and he
had a fliort Perriwig, and a kind of fliort white

Coat, and a white Hat ; but when the Coachman
comes to fwear, he tells you the firft time he faw
him, the Woman faw him too, that he had his

own Hair, and cut clofe to his Ears, that made
him look, as the young Fellow told her, like a

Quaker, And when I aflced the Coachman, Are
ycu fure that Benjamin the young Fellow did fee

him the firft time you faw him there.? He told

me. No ; but he was fure the old Woman did

look out of the Window and fee him, which flie

denies. I then afked him how often he dined

there ? He tells you feveral times, and there were

fuch and fuch, and the old Woman did fee him
dine there feveral times ; which ftie denies that

fhe ever faw him dine there above once. And I

take notice of one of the Evidence, the Coach-

man, he gives but an odd fort of Reafon for his

remembrance : In February, fays he, my Lady
died, and my Mafter was fick at Putney, and Oates

came into the Yard while I was cleaning my
Coach ; and I am fure it was when the Coat
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of Arms hung over the Door, becaufe he afk'd

me about my Lady's Death, and therefore it muft
he in' May; when, for. ought does appear to the

contrary, it might be in any other Month after

the Efcutcheon was up 5 and in the other Circum-

ftances there is no Certainty at all : So that it is

plain, thefe Witneflcs fwear according as their Hu-
mour leads them, and not according to any Re-
membrance they have of the thing.

And I rather believe it, becaufe the third Wit-
nefs, that is Page the Apothecary, that ufed to

make up Sir Richard Barker's Medicines, gives

an Evidence contrary to both thofe-, he cannot

remember the Year pofitively or particularly : but

I'll tell you how he thwarts and contradi<5ts the

other Peoples Teftimony ; for he remembers he

came in fuch a Difguife, but he believes no body
fpoke to him but himfelf, becaufe he found him
Avalking in the Place, that was for the common
Reception of the Patients, and he afked for Dr.

Tongue, and he not being within, he went away
very difcontented : And fo now thefe three Wit-
neffes feem to contradict; one another -, and the

laft Witnefs TValker, who is the Parfon, he fays

nothing to the Matter -, for it does plainly appear,

the Time which he fpeaks of, which was about a

Year and a half before he was called to teftify at

the five Jefuits Trial, mufl; be in the Year 77, and
not in the Year 78, which is the Queftion here,

which muft be before he went firft to St. Omers.

Gentlemen, the other Part of Mr. Oates's De-
fence has been upon this Topick : Says he, I have

been believed heretofore, the Parliaments have
given me Credit ; and to prove it, he has called

feveral noble Lords and Perfons of Quality. The
firft was my Lord of Devonpire, who fays he can-

not remember any Particulars of his Evidence, 'tis

fo long fince -, but he remembers the Parliament,

upon the Evidence given of the Plot, did make
fuch Votes as we do all know of And there were
a great many People that gave credit to his Tefti-

mony, who, God be thanked, are of another Opi-
nion now. And my Lord of Clare fays, he was
r^ot in the Houfe of Lords at the beginning of the

Difcovery, and cannot remember any thing in

particular. But my Lord of Huntingdon was a little

more particular •, and Mr. Oates began to be angry
filth him, becaufe he fpoke fo much: Says he, I

remember Mr. Oates was examined in the Houfe of
Lords, and was believed there, becaufe they did

believe he fpoke Truth at that time ; but now,
upon Confideration of the Con traditions and Falfi-

ties of his Evidence, I cannot but fay, I do believe

him, fays he, to be a great Villain, and that he
has been guilty of fpiUing innocent Blood. And
this noble Lord fpeaks with great Honour and
Confideration : And truly, I believe, if every Man
that is here were to fpeak his Mind, my Lord has

delivered the Opinions of us all, and many Thou-
fands more in the Nation.

Mr. Oates call'd next my Lord Chief Baron, my
Brother Gregory, my Lord of London, Sir George

Trehy, Mr. Williams, and my Brother Dolben. But
they all tell you, they are able to give no particu-

lar Anfwers to his Queftions ; and this was the Sum
of his Evidence.

To this Mr. Attorney-General has given a Re-
ply of Evidence, that truly is of very great mo-
ment. Firft, here is produced Sir George Wakeman,
whom Oates accufed of High-Treafon, and he
fuffered his Trial and was acquitted ; fo that as well

as the Jury had given Credit to him in the former

Verdifts, fo fays Mr. Attorney, I muft fpeak like-

wife for the Credit of that Verdicl that did difbe-

lieve him, becaufe though he did fv/ear as roundly

and brifkly up to the matter as he had done before,

yet when he had not the Hurry and Surprife of his

Difcovery to fupport him, his Villany wasdetecled,

and the Innocent acquitted. And befides the Re-
cord of the Acquittal, here is the Perfon himfelf

who is now under no dread or danger, having ftood

his Trial and being acquitted ; and he takes it upon
his Oath, and in the Prefence of the great God, and
the Searcher of Hearts, that whatfoever Oates

fwore againft him at his Trial, was every Tittle of
it'falfe: And this Acquittal of his, being after

great and mature Confideration, is an Evidence of

another-guife Quality, than the Verdids of the

other Conviflions.

Next to him, is my Lord Cafihmain, a Perfon of

very great Honour •, and he gives an account he
was arraigned of High-Treafon at this Bar, and
upon his Trial Oates was produced as a Witnefs
againft him, and there he fwore he met with my
Lord Caftlemain in Lincolns-Inn- Fields, and great

familiarity there was between them, fo that my
Lord could not truft him in a lefs Aflair than the

Plot ; and away he goes with him to Fei?wick's

Chamber, there to talk about a Defi^n of killing

the late King; Mr. Oates, of all Mankind muft be

the great Repofitory of this Secret. But the Jury
then being Perfons of great Underftanding and In-

tegrity, did not believe Oates, but acquitted my
Lord Caftlemain. And he does here take it upon
his Oath, back'd with all the Imprecations of Evil

to himfelf that a Man can ufe, that there was not

one Word of Truth in Oates's Teftimony; nor did

he ever fee Oates in his life, till fuch time as he was
taken up upon his Accufation. Now are here two
Perfons of Honour and Quality, that upon their

Oaths do particularly give you an Account, as in

the Prefence of Almighty God, that Oates has

tv/ice forfworn himfelf againft them..

Gentlemen, there is notice to be taken of the

Journal of the Houfe of Lords ; and though it is

true for the fake of the Precedent, and to fecure the

Juftice of the Nation, we did keep them ftriftly to

their Proof, that it was upon Oath. And as to the

Bufinefs of Smith, though we do believe the Thing
in our private Judgments, yet we thought it not fit

to be permitted, that Perfons Ihould upon their

own Oaths confefs themfelves to be guilty of Per-

jury, and afterwards give Evidence againft others-,

for fuch are not to have the Countenance of ever

being WitnefTes again : Yet by the Records of Par-

liament, and other Evidence, there is enough to

make the matter aimed at clear.

For it is clear by his Narrative, that Oales did

firft fwear, as far as he could well fwear, to bring

him into the Difpleafure of the People: For that

was his way to intimidate all he had to do with, and
thereby force them to comply with his Defigns.

And there was no more plaufible Accufation at that

time, than to accufe a Man for faying fomewhat
againft the Parliament, or being in a Combination

to fubvert the Proteftant Religion. But you fee

when he comes to have his own Turn ferved, then

this Man upon whom he had fixed fuch an odious

Charadlcr, is really no Papift at all, but engaged

in Service for his King and Country, and has Mr,
Oates^s PafTport, a Thing of great advantage to

him at that Seafon. This the King's Counfel made
ufe of with great reafon, as an Evidence of tampe-

ring: For the Man has altered his Opinion of one

he
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he has before accufed, and novs^ brings him as an

honeft Men to give Evidence for him. And this,

fay they, muft be intended to be done by Pra(5lice

and by Threats.

And the rather, Gentlemen, for that you have

an Account by WitnelTes fworn, that there was

one Clay a Popifh Prieft, that hay in Prifon at the

Gate-houfe, and while he was there, Oatei and Sir

William Waller came into the Prifon to him, and

tampering with him, fays 0(2/^5, I hear there are

fome St. Omers Boys that intend to teftify that I was

at St. Omers, when I fay I was at London ; but you

muft fwear, that you dined with me at Mr. Hoicard's

in May 1678 ; or if you will not, you know I

know you to be a Prieft, and Pll hang you. Says

Clay, where is my Silver and Gold that was taken

away from me ? And we all know Sir William

Waller was wonderful good at the fingering of

Gold ; he us'd to take away broad Pieces as Popifli

Reliques, becaufe of the Croffes upon them. Says

Clay, Give me my Gold again, I will fwear for you ;

I have been a Rogue before, and I may be a Rogue
again. And accordingly a Contraft is made for

him to fwear diredly that Oatcs and he were toge-

ther at Mr. Howard's Houfe in May 78. This very

Fellow that tells you now the Story, told it the

next Morning to another Man, who has likewife

fworn the fame. Then is Clay conveyed by Oaics

to the Old-Bailey, and there fwears, being thus

threaten'd and fuborn'd, that in May 1678, he and

Mr. Oates dined together at Mr. Howard's Houfe,

and you have Mr. Howard produc'd, who does

fwear that Clay did fwear fo ; but indeed he was not

there with Mr. Oates at Dinner till July after.

This, Gentlemen, is direft Corruption and Sub-

ornation ; and if a Man will be a corrupt Knave,

and endeavour to fuborn Witnefies to fwear that

which is falfe, he is the more likely to fwear falfe

himfelf. Befides that, you are to take notice, here

is his own Narrative produced, where you have it

fworn by himfelf, that he went back to St. Omers

about the beginning of May, and was there all the

Month of Afrtjy, and in June till the latter end of

it. Then all this while, either Mr. Oates, or his

Witnefles, are perjured in the Cafe : He fiys, he

ftaid but three or four Days in England after the

Confult was over, and then went ftreight back

again to St. Omers. Which muft be the firft Week
in May ; but if you believe his two Witnefles, he

din'd with them feveral times after that : And fo it

is apparent, fome of them are guilty of grofs and
foul Perjury.

Now, Gentlemen, I cannot but refort back to

the Objeftion that I made at firft. 'Tis (ffange to

me, that a Man that came upon fuch a Defign,

ftiould go publickly about the Streets at Noon-day,
though in a Difguife, yet he was known. But if

you take the Perfons Time to be in tlie Year 1677,
then it is eafily reconciled what they did fay of their

feeing him in fuch a Difguife -, and fo all their

Teftimony may ftand together, and perhaps they
may miftake in a Point of Tim.e, though not in the

Subftance of their Flvidence : and I would out of
Charity conclude it to be fo.

But I will fay, if they are to be taken ftri6bly

.

to the Year 1678, it is monftrous to imagine, that

we fhould have no body brought to let us know
where he lodged, where he eat, with whom he con-

vers'd, for all that time.

Gentlemen, I have detained you the longer in this

Matter, becaufe I take it to be of fo great Weight,
wherein the Juftice and Honour of the Nation are

fo much engag'd, and it v/as therefore fit this Caufe
fhould be tried in the moft folemn and publick

manner, in order to vindicate the Nation from the

Reproach and Calumny of Injuftice and Oppreffion,

And fure I am, if you think thefe WitncfFcs fwear

true, as I cannot fee any colour of Objcflion, there

does not remain the leaft doubt, but that Oates is

the blackeft-, and moft perjur'd Villain that everap-

pcar'd upon the face of the Earth.

CI. of Cr. Tipftaff", you muft take care of the

Jury.

L. C. y. Gentlemen, if any of you have a mind
to drink at the Bar, before you go, y-ou ftiall have

fome got for you.

Jury. No, my Lord, we do not care for drink-

ing.

L, C. J. Then we will ftay for you.

Then ths Jury withdrew to corjider of their Ver^

di£l, and after ahoi.it a quarter of an Hour's
'

fiay, they returned and delivered their Virdi£l t

That the Defendant was guilty of the Perjury

whereof he v/as indifted. Which being Recor-

ded, the Lord Chief Juftice fpoke to the Jury.,

lo this effeB.

L. C. J . Gentlemen, that we are not, God be

thanked, in thofe Times of Diforder and Confu-

fion that we have been heretofore in, to have Hum-
ming or Hiffings to declare the Auditors Approba-

tion or Diflike of Juries Verdifts. But becaufe

there has been this Day mention made of the Opi-

nions of Judges about Verdifts, I fhall take the

liberty to declare my Mind to you now, That for

my part, I am fatisfied in my Confcience, you

have given a good and a juft Verdift ; and fo I

believe is very other Judge upon the Bench.

To which the reft of the Judges ^
the Court arofe.

t ; and then

Vol, IV. A Second.
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A Second Trial (^ T i t u s O a t e s D.D. at the King's-Bench,

Jor Perjury, May 9. 1685. Pafchx i Jac. II.

HIS Day being appointed for the

Trial of the other of the Caufes be-

tween our Sovereign Lord the

King, and Titus Oales, for Perju-

ry ; the fame began about Nine
in the Morning, and proceeded af-

ter this manner.

Firft, Proclamation was made for Silence : Then
tbe Defendant was called ; who, appearing in Per-

fon, was advifed to look to his Challenges ; but he

challenged none -, only be defired, that they might

be all ask'd, Whether they were of the Grand Jury

that found the Bill ? which was done. And all de-

nying it, the Twelve fworn were thefe :

Sir Thomas Vernon Kt. -v

'Nicholas Charlton Efq-, /
Thomas hangham Efq; v.

Thomas Hartop, ^
Francis Griffith, \

John Kent, J

JurV

George Toriano,

.Henry Loades,

jjohn Midglejy

.John Felling,

' Thomas Short, and

George Peck.

CI. of Cr. Gentlemen, you that are fworn, hear-

ken to the Record.

Memorandum, That by a certain Inquifition for

our Sovereign Lord the King, at the GuilJ-Hall of

the City of London, and within the fame City, on

Tuefday the 28th of October, in the 36th Year of

the Reign of our late Sovereign Lord Charles II. by

the Grace of God, of England, Scotland, France,

and Ireland, King, Defender of the Faith, ^c. be-

fore Sir Henry Tulfe, Knight, Mayor of the City of

hondon •, Sir William Turner, Knight ; and ^\x James

Edwards, Knight, Aldermen of the faid City ;

Sir Thomas Jenner, Knight, one of his Majefty's Ser-

jeants at Law, and Recorder of the fame City ; Sir

RobertJefferies. Knight ; and ?>\xJohn Peake, Knight,

other Aldermen of the faid City -, and others their

Companions, J uft ices of our faid Lord the King •,

by his Majefty's Letters- Patents under the Great

Seal of England, to enquire of feveral Offences

in the faid Letters-Patents contained,, and to

hear and determine the fame, according to the

Laws and Cuftoms of this Kingdom, by the Oaths

of twelve Jurors, honeft and lawful Men of the Ci-

ty of London aforefaid, who then and there being

fworn, and charged to enquire for our faid Sove-

reign Lord the King, and the Body of the faid City,

upon their Oaths, prefent

:

That at a certain SelTion of our faid Lord the

King, holden for the County of Middle/ex at Hicks's-

Hall in 67. John-ftreet, in the County aforefaid, on

Monday (to wit) the i6th Day of December, in the

Year of the Reign of our faid late Sovereign Lord,
> Charles II. by the Grace of God, of England, Scot-

land, France, and Ireland, King, Defender of the

Faith, &c. the 30th, before Sir Reginald Fofter, Ba-

ronet ; Sir Philip Matthews, Baronet ; Sir William

Bowles, Knight ; Sir Charles Pitfield, Knight •, Tho-

mas Robinfon, Humphrey Wyrley, Thomas Harriot,

and William Hempfon, Efquires, Juftices of our faid

3

Lord the King -, to enquire by the Oaths of honeft
and lawful Men, of the County of Middlefex afore-

faid •, and by other ways, manners, and means,
whereby they might, or could better know, as well

within Liberties as without ; by whom the Truth
of the matter might be better known and enquired
of, concerning all Treafons and Mifprifions of Trea-

fons, Infurreftions, Rebellions, Counterfeitings,

Clippings, Wafhings, Falfe- making, and other Fal-

filying of the Moneys of this Kingdom of England v

and ol any other Kingdoms and Dominions whatfo-

ever ; and of all Murthers, Felonies, Manflaugh-
ters. Killings, Burglaries, and other Articles and
Offences in the Letters- Patents af our faid Lord the

King, to them, or any four or more of them, there-

upon directed, fpecified -, as alfo the Acceffaries of
the fame, within the County aforefaid, as well with-

in Liberties as without, by whomfoever, howfoever

had, made, done, or committed, and to hear and
determine the fame Treafons, and other the Pre-

mifes, according to the Law and Cuflom of this

Kingdom of England, affigned by the Oaths of

Ralph Wain, John Vaughan, Richard Foftcr, Tho-

mas Paget, Robert N.ewington, Henry Tompkins, Ro-
bert Hayes, John Grcemvood, Peter Stinyefon, Jofiah

Richard Richman, Augufiine Bear, John
King, Nathaniel Brit, Frcn<is Fijher, Edward For-

fier, and Samuel Lynn ; honeft and lawful Men of

the County aforefaid, fwoj'n, and charged to en-

quire for our faid Lord the King, and the Body of

the County aforefaid, upon their Oaths -, it was pre-

fented. That Thomas White ocherwife Whitebread.^

late of the Parifli of 5/. Gihs in the Fields, in the

County of Middlefex, Clerk ; William Ireland, late

of the Parifh aforefaid, in the County aforefaid.

Clerk ; John Fenwick, late of the fame Parifh and

County, Clerk •, Thomas Pickering, late of the Pa-

rifh aforefaid, in the County aforefaid. Clerk ; and

John Grove, late of the Parifh aforefaid, in the Coun-
ty aforefaid, Gentleman ; as falfe Traitors againft

the moft Illuitrious, and moft Serene, and Excellent

Prince, %nt faid late Sovereign Lord Charles II. by
the Grace of God, of England, Scotland, France, and.

Ireland, King, Defender of the Faith, ^c. their

fupreme and natural Lord ; not having the Fear of

the Lord in their Hearts, nor weighing the Duty of

their Allegiance •, but being moved and feduced by
the Inftigation of the Devil, the cordial Love, and

true, due, and natural Obedience, which true and

faithful Subjefts of our faid Lord the King, to-

wards him our faid Lord the King, fhould, and of

right ought to bear, utterly withdrawing and con-

triving, and, with all their might, intending the

Peace and common Tranquillity of this Kingdom
of England, to diftnrb ; and the true Worfhip of

God^ within this Kingdom of England ufcd, and
by Law eftabliflied, to fubverr -, and Sedition and
Rebellion within this Kingdom of England to

move, ftir up, and procure •, and the cordial Love,

and true and due Obedience, which true and faith-

ful
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ful Subjefts of our faid Lord the King, towards

him the faid Lord the King, fhould, and of right

ought to bear, utterly to withdraw, put out, and

exiinguifh •, and our faid Sovereign Lord the King,

to Death and final Deftrudion to bring and put, the

24th of April, in the 30th Year of the Reign of

our fiid late Sovereign Lord Ck'?ries II. at the Pa-

rifh of Sl Giles in the Fields aforefaid, in the Coun-

ty of Middlefex aforefaid ; falfely, maliciouQy, fub-

tilly, advifedly, and traitoroufly, did purpofe,

compafs, imagine, and intend Sedition and Rebel-

lion within this Kingdom of England to move, ftir

up, and procure, and a miferable Slaughter a-

mongft the Subjefts of our faid Sovereign Lord the

King, to procure and caufe ; and our faid Lord the

King, from the Regal State, Title, Power, and

Government of his Kingdom of England, wholly

to deprive, depofe, caft down, anddifinherit : and

him our faid Lord the King, to Death and final

Deftruftion to bring and put ; and the Govern-

ment of the faid Kingdom, and the fincere Religion

of God, in the fame Kingdom, rightly and by
the Laws of the fame Kingdom eftabliflied, at their

Will and Pleafure to change and alter -, and the

State of this whole Kingdom of England, through

all its parts well inftituted and ordained, wholly

to fubvert and deflroy, and War againft our faid

Lord the King, within this Kingdom of England to

levy.

And to compleat and perfeft the fame their mod
wicked Treafons, and traitorous Imaginations and

Purpofes aforefaid ; they, the aforefaid Thomas
White otherwife Whitebread, William Ireland, John
Fewxick, Thomas Pickering, and John Grove, and
other falfe Traitors, to the Jurors unknown, the

aforefiid 24th Day of April, in the 30th Year afore-

faid, with Force and Arms, ^c. at the Parifh of
St. Giles in the Fields aforefaid, in the County of

Middlefex aforefiid, falfely, malicioufly, fubtilly,

advifedly, devilifhiy and traitoroufly did aflemble

themfelves, unite, and congregate ; and then and
there falfely, malicioufly, fubtilly, advifedly, devi-

liflily and traitoroufly did confult and agree, our

faid Sovereign Lord the King to Death and final

Deftruftion to bring and put, and the Religion with-

in this Kingdom of England, rightly and by the

Laws of the fame Kingdom eftabliflied, to the Su-

perftition of the Roraiflo Church, to change and al-

ter. And the fooner to compleat and perfedl the

fame their mofl: wicked Treafons and traitorous I-

maginations and Purpofes aforefaid, the faid Tho-

mas White otherwife Whitehread, William Ireland,

'John Fenwick, Thomas Pickeritig, and John Grove,

and other falfe Traitors of our faid late Lord the

King, to the Jurors unknown % afterwards (to wit)

the fame 24th Day of April, in the 30th Year a-

forefaid, at the aforefaid Parifn of St. Giles in the

Fields, in the County of Middlefex aforefaid, falfely,

fubtilly^ advifedly, malicioufly, deviliflily, and trai-

toroufly, between themfelves did conclude and a^

gree, that they the faid Thomas Pickering and John
Grove, him our faid late Lord the King fliould kill

and murder ; and that they, the faid Thomas White
otherwife Whitehread, William Ireland, John Fen-

wick, and others, falfe Traitors, to the Jurors un-
known, a certain number of MaflTes, between them
then and there agreed, for the Health of the Soul

of him the faid Thomas Pickering/, therefore fhould

fay, celebrate, and perform % and therefore fliould

pay unto the faid John Grove a certain Sum of Mo-
rit-y between them then and th-ere agreed.
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And the Jiiroi-s afdrefaid, upon their Oaths a-

forefaid, did further prefent. That the faid Tho'-

mas Pickering and John Grove, upon the Agree-
ment aforefaid, then and there falfely, fubtilly, ad-
vifedly, malicioufly, deviliflaly and traitoroufly did
take upon themfelves, and to the fame Thomas
White otherwife Whitehread, William Ireland, John
Fenwick, and other falfe Traitors againfl: our faid

Lord the King, to the Jurors aforefaid unknown,
then and there falfely, fubtilly, advifedly, maliciouf-
ly, devilifhiy and traitoroufly did promife, that
they the faid Thomas Pickering and John Grove,
him our faid late Lord the King would kill and
murder : And that they, the faid Thomas White o-
therwife Whitehread, William Ireland, John Fenwick

^

Thomas Pickering, John Grove, and other falfe

Traitors againft- our faid Lord the King, unknown,
afterwards (to wit) the fame 24th Day of April, in
the 30th Year aforefaid, at the aforefaid Parilh of
St. Giles in the Fields, in the County of Middlefex
aforefaid, falfely, fubtilly, advifedly, malicioufly,

deviliflily and traitoroufly did give their Faith each
to other, and upon the Sacrament then and there
traitoroufly did fwear and promife to conceal, and
not to divulge their faid moft wicked Treafons and
traitorous Compaflings, Confultations, and Purpo-
fes fo between them had, him our faid late Lord the
King traitoroufly to kill and murder, and the Ro-
mifh Religion within this Kingdom of EnglandXo be
ufed, to introduce, and the true reformed Religion
within this Kingdom of England, rightly and by
the Laws of the faid Kingdom eftablifhed, to alter

and change. And that the faid Thomas Pickering
and John Grove, in Execution of the traitorous

Agreement aforefaid, afterwards (to wit) the fame
24th Day of April, in the 30th Year aforefaid, and
divers Days and Times after, at the aforefaid Pa-
rifh of St. Giles in the Fields, in the County afore-

faid, Mufl<ets, Piftols, Swords, Daggers, and o-

ther ofFenfive and cruel Weapons, him the faid late

Lord the King to kill and murder, falfely, fubtilly,

advifedly, malicioufly, devilifhiy and traitoroufly

did prepare and obtain, had and kept for them-
felves ; and that they the faid Thomas Pickering and
John Grove, afterwards (to wit) the fame 24th Day
of April, in the 30th Year aforefaid, and divers

Days and Times after, with Force and Arms, i3c,

at the Parifh aforefaid, in the County of Middlefex.

aforefaid, and in other Places within the County of
Middlefex aforefaid, falfely, fubtilly, advifedly, ma-
licioufly, deviliflily and traitoroufly: did lie in wait^

and endeavour our faid late Lord the King traito-

roufly to kill and murder ; and that the faid Thomas
White otherwife Whitehread, William Ireland, John
Fenwick, and other falfe Traitors to the Jurors a-

forefaid unknown, afterwards (to wit) the fame
24th Day of April, in the 30th Year aforefaid, at

the Parifh aforefaid, in the County of Middlefex a-

forefaid, falfely, fubtilly, advifedly, malicioufly and
traitoroufly did preparcj perfuade, excite, abetj

comfort and counfel four other Perfons to the Ju-
rors unknown, and Subjects of our faid Lord the

King, him our laid late Lord the King traitoroufly

to kill and murder, againft the Duty of their Alle-

giance, againft the Peace of our faid Lord the King
his Crown and Dignity, and againft the Form ofthe

Statute in fuch Cafe made and provided j and there-

upon it was fo far proceeded, that afterwards, at

the Court of Goal-Delivery of our faid Lord the

King, at Newgate, at Juftice-Hall in the Old-Bailey

m the Suburbs of the City of Loj^don, in the Pariffi.

K 2 of
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of St. Sepulchre, in the Ward of Faringdon without,

London, the 17th Day of December, in the 3orh

Year aforefaid, before the Juftices of the faid Lord
the King, of the fame Goal-delivery^ then and

there held by Adjournment, of the County of Mid-

dlefex aforefaid, came the faid William Ireland,

'Thomas dickering and John Grove, under the Cu-

ftody of Sir Richard How Knight, and Sir John

Chapman Knight, Sheriff of the County of Middle-

fex aforefaid ; into whofe Cuftody, for the Caufe

aforefaid, they were before committed : Being

brought to the Bar there, in their proper Perfons,

and prefently being feverally afked concerning the

Premifes above-charged upon them, how they

•would acquit themfelves •, the aforefaid William

Ireland, Thomas Pickering and John Grove did feve-

rally fay, That they were not thereof guilty ; and for

the fame, for good and bad, they did feverally put

themfelves upon the Country -, and by a certain

Jury of the Country, in that behalf duly impan-

nell'd, fworn and charged then and there in the

fame Court, before the Juftices of Goal-delivery

aforefaid, were tried : And that upon that Trial,

between our faid late Lord the King, and the faid

William Ireland, Thomas Pickering and John Grove

at London aforefaid ; to wit, at the Jujiice Hall in

the Old-Bailey aforefaid, in the Parifh of St. Se-

pulchre, in the Ward of Faringdon without, London,

aforefaid ; the Defendant {Titus Oates) late of the

Parifh of St. Sepulchre aforefaid, in the Ward afore-

faid, Clerk, was produced as a Witnefs, on the part

of the faid late Lord the King, upon the Trial

aforefaid *, and before the faid Juflices of Goal-de-

livery, in the Court aforefaid, then and there held,

upon the Holy Gofpels of God, was duly fworn to

fpeak and teflify the Truth, the whole Truth, and

nothing but the Truth, of and in the Premifes be-

tween our faid Lord the King, and the faid William

Ireland, Thomas Pickering and John Grove. And
that the faid Titus Oates then and there, in the Court

of Goal-delivery aforefaid, upon his Oath aforefaid,

upon the Indiftment aforefaid, at the Parifh and

"Ward aforefaid, by his own proper Aft and Con-

fent of his mofl wicked Mind, falfely, voluntarily

and corruptly, did fay, depofe, fwear, and give in

Evidence to the Jurors of the Jury aforefaid, then

and there fworn and impannell'd to try the Iffue

iaforefaid between our faid late Lord the King, and

the faid William Ireland, Thomas Pickering and John
Grove; That the faid William Ireland, in the In-

diftment aforefaid mentioned, was in Town (with-

in the Cities o^ London and WeJtminfter, or the places

adjacent to the faid Cities, meaning) upon the ift

or 2d Da.y of September, in the Year 1678. Where-
as in truth and in deed the faid William Ireland, in

the Indiftment aforefaid mentioned, was not in

Town, nor within the Cities of London or Wejl-

minfler, or the places adjacent to the fame Cities,

or either of them, upon the ifb or 2d Day of Sep-

tember, in the Year 1678. And fo the aforefiiid

Titus Oates, the aforefaid 1 7th Day of December,

in the 30th Year aforefaid, at the Jufiice-Hall afore-

faid, in the Court aforefaid, upon the Trial afore-

faid, upon the Indiftment aforefaid, between our

late Lord the King, and the aforefaid William Ire-

land, Thomas Pickering and John Grove, fo as a~

forefaid had, by his own Aft and Confent, and of

his mofl wicked Mind, falfely, voluntarily and cor-

ruptly, in Manner and Form aforefaid, did commie
voluntary and corrupt Perjury.

And the Jurors aforefiid, lafl: fworn to enquire

for our faid Lord the King, and the Body of the

City of London aforefaid, upon their Oaths afore-

faid, do further prefent. That at another ?>t{-

fion of our faid late Lord the King, held for the

County of Middkfex, at Hicks's-Hall in St. Johns-
Jireet, in the County aforefaid, on Thurfday (to wit)

the 12th Day of June, in the gift Year of our faid

late Lord King Charles II. before Sir Philip Mat-
thews Baronet, Sir Thomas Orby Knight and Baro-
net, Sir V/illiam Pultney Knight, Sir William Bowles

Knight, Thomas Robinfon, Thomas Harriot, Efquires,

and others their Companions, by LiCtters Patents of
our faid late Lord the King, to the fame Juflices

afore-named, and others, and to any four or more
of them, under the Great Seal of our faid late Lord
the King made, to enquire, by the Oaths of good
and lawful Men of the County of Middlefex afore-

faid, and by all other ways, manners and means,
by which they might or could better know, as

well within Liberties as without-, by whom the

Truth of the Matter might be befl known and en-

quired, of all Treafons, Mifprifions of Treafons,

Infurreftions, Rebellions, Counterfeitings, Clip-

pings, Wafhings, Falfe-making, and other Falfi-

fyings of the Money of this Kingdom of England,

and of other Kingdoms and Dominions v/hatfoever ;

and of all Murders, Felonies, Man-flaughters, Kil-

lings, Burglaries, Rapes, Meetings and unlawful

Conventicles ; Speakings of Words, Combinations,

Mifprifions, Confederacies, falfe Allegations, Tref-
pafTes, Riots, Routs, Retainers, Efcapes, Con-
tempts, OpprefTions -, and of other Articles and
Offences in the fame Letters Patents of our faid

Lord the King, fpecified : As alfo, the Acceffaries

of the fame, within the County aforefaid, as well

within Liberties as without, by whomfoever and
howfoever had, done, perpetrated or committed ;

and of other Articles and Circumflances concern-

ing the Premifes howfoever -, and the fame Trea-

fons, and other the Premifes, to hear and deter-

mine according to the Law and Cuflom of this

Kingdom of England ; being afTigned by the Oaths
of Henry AfhurJi Efq-, Edward Gavel, John Rad-
ford, John Warral, William Hanmar, Robert Prit-

chard, John Tredder, Gilbert Ureweyn, David Col-

livex, Abraham Harrifon, Charles Morgan, Philip

Trehearn, John Collier, Robert Whiterod, William

Webb, Thomas Edwards and Abraham Tillent, ho-

nefl and lawful Men in the County aforefaid, fworn

and charged to enquire for our faid Lord the King^

and the Body of the County aforefaid •, upon their

Oaths it was prefented. That Thomas White, late

of the Parifli of St. Giles in the Fields, in the County
of Midlefex, Clerk, otherwife called Thomas White-

bread, late of the Parifh aforefaid, in the County
aforefiiid, Clerk ; John Fenwick, late of the Parifli

aforefaid, in the County aforefaid. Clerk ; William

Harcourt, late of the Parifh aforefaid, in the County
aforefaid. Clerk, otherwife called William Harrifon,

late of the Parifh aforefaid, in the County aforefaid.

Clerk ; John Gaven, late of the Parifh aforefaid, in

the County aforefaid. Clerk ; and James Corker,

late of the Parifh aforefaid, in the County afore-

faid, Clerk \ as falfe Traitors againft the mofl Illu-

ftrious, mofl Serene and Excellent Prince, our late

Sovereign Lord King Charles II. by the Grace of

God, of England, Scotland, France and Ireland,

King, Defender of the Faith, I3c, their Supreme
and Natural Lord -, not having the Fear of God in

their Hearts, nor weighing the Duty of their Alle-

giance-, but being moved, and feduced by the In-

fligation of the Devil, the Cordial Love» the true,

due, and natural Obedience, which true and faith-
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ful Subjefts of our Taid Lord die Kirig, towards

;him our Hiid Lord the King, fhould, and of right

ought to bear •, wholly withdrawing, and contri-

ving, and with all their Might intending the Peace

and common Tranquillity of this Kingdom oi Eng-

.land to difturb ; and the true Worfmp of God v/kh-

in this Kingdom of England ufed, and by Law efta-

iblifhed, to overthrow ; and the Government of this

.Kingdom of England to fubvert, and Sedition and

iRebellion within this Kingdom of England to move,

tftir up, and procure ; and the cordial Love, and

true and due Obedience, which true and faithful

Subjefts of our .Lord the King, towards him the

faid Lord the King, fliould, and of right ought to

bear, utterly to withdraw, put out, and extinguifh ;

snd our faid late Lord the King to Death and final

'Deftruftion to bring, and put ; the 2^th Day of

April, in the ^o'-h Year of the Reign of our faid

late Lord King Charles II. &"€. at the F&nihofSt.

'JGUes in the Fields, and the County of Middle/ex a-

forefaid, with divers other falfe Traitors againft

our faid late' Lord the King, to the Jurors afore-

faid unknown, falfcly, fubtilly, advifedly, malici-

oufly and traitorouQy did purpofe, compafs, ima-

gine, and intend Sedition and Rebellion within this

Kingdom of F.ngland to move, ftir up, and procure,

jind a miferable Slaughter among the Subjeds of our

faid Lord the King to procure, and caufe ; and our

faid late Lord the King, from the Regal State,

Title, Power and Government of his Kingdom of

England, utterly to deprive, depofe, cafl down, and

difinherit; and him our faid late Lord the King

to Death, and final Deftruftion to bring, and put-,

?.nd the Government ofthe fame Kingdom, and the

fincere Religion of God in the fame Kingdom,

rightly and by the Laws of the faid Kingdom efta-

blifhed, at their Will and Pleafure to change and

alter; and the State of this whole Kingdom of

England, through all its Parts well inftituted and

ordered, wholly to fubvert, and deftroy ; and War
againft our late Lord the King, within this King-

dom of England, to levy : And to perfeft and com-
pleat the fame, their moft wicked Treafons and

traitorous Imaginations, and Purpofes, they the

faid Thomas White otherwife V/hitebread, John Fen-

wick, William Harcourt otherwife Harrifon, John
Gaven, Anthony Turner, and James Corker, and o-

ther falfe Traitors to the Jurors aforefaid unknown,
the aforefaid 24th Day of April, in the j^oth Year

aforefaid, with Force and Arms aforefiid, at the

Parifh of St. Giles in the Fields aforefaid, in the

County of Middlefex aforefaid, falfely, malicioully,

fubtilly, advifedly, devilifhly and traitoroufly did

afiemble, unite and gather themfelves together -, and

then and there falfcly, malicioully, fubtilly, advi-

fedly, deviliflily and traitoroufly did confult, con-

fent and agree our faid late Lord the King, to Death

and final Deftruftion to bring and put, and the Re-
ligion within this Kingdom of England, rightly and

by the Laws of the fame Kingdom eftablifhed to

change and alter, to the Superftition of the Church
of Rome, and the Government of this Kingdom of

England to fubvert •, and that one Thomas Picker^

ing, and one John Grove, him our faid late Lord
the King fnould kill and murder : And that they the

faid Thomas White otherwife Whitebread, John
Fenwick, Willicim Harcourt otherwife Harrifon.

John Gaven, Anthony Turner, James Corker, and
other falfe Traitors againft our faid late Lord the

King, to the Jurors unknov/n, a certain number of
Mali'es, between them, then and there agreed upon,

ior the Health of thd Soul of him the fa-id Thomas

Pickering, therefore fhould fay, celebrate and per-

form ; and therefore fhould pay upon the f^id John
Grove, a certain fum of Money, between them then

and there agreed upon. And that the faid Thomas
White otherwife Whitebread, John Fsmoick, . John
Gaven, Anthony Turner, William Harcourt other-

wife Harrifon, and other falfe Traitors againft our

faid late Lord the King, to the Jurors unknown,
in the further Profecution of the Treafons and Trai-

torous Confultations and Agreements aforefaid, af-

terwards (to wit) the faid 24/i' Day of April, in the

Q,oih Year aforefaid, at the aforefaid Parifh of St.

Giles in the Fields, in the County of Middlefex a-

forefaid, falfely, fubtilly, advifedly, malicioufly,

devilifhly, and traitoroufly, did feverally give their

Faith each to other ; and upon the Sacrament,

then and there traitoroufly did fwear and promife to

conceal, and not to divulge their faid moft wicked
Treafons and traitorous Compaffings, Confultations

and Purpofes aforefaid, fo between them had, him
the faid late Lord the King traitoroufly to kill and
murder, and to introduce the Romiflj Religion, to

be ufed within this Kingdom of England; and the

Religion within this Kingdom oi England, righdy
and by the Laws of this Kingdom eftabliflied, to

alter and change ; and that the faid Thomas White
otherwife Whitebread, John Fenwick, William Har-
court otherwife Harrifon, John Gaven, Anthony
Turner, James Corker, and other falfe Traitors to

the Jurors aforefaid unknown, in further Profe-

cution of the Treafons and traitorous Intentions

and Agreements aforefaid, afterwards (to wit) the

faid ^i^th Day of April, in the 30th Year afore-

faid, at the Parifh aforefaid, in the County afore-

faid, falfely, fubtilly, advifedly, malicioufly, de-
vilifhly and traitoroufly, did prepare, perfuade, ex-
cite, abet, comfort and counfel four other Perfons

to the Jurors unknown, and Subjeds of our faid

late Lord the King, him our faid late Lord the

King traitoroufly to kill and m.urder, againft the

Duty of their Allegiance, and againft the Peace of _

our faid late Lord the King, his Crown and Dignity,

and againft the Form of the Statute in that Cafe
made and provided. Whereupon, it was commanded
the Sheriff of the County aforefaid, that he fhould

not omit, l£c. but fhould take them to anfwcr, i3c.

Which Indidment the faid Juftices of our Lord
the King, afterwards (to wit) at the Goal-delivery

of our faid Lord the King, of Newgate, holden by
Adjournment for die County of Middlefex, at

Jufiice-Hall in the Old-Bailey, in the Suburbs of
the City of London, on Friday (to wit) the \ph
Day of June, in the 31/ Year aforefiid, before

Sir James Edwards Knight, Mayor of the City of
London ; Sir William Scroggs Knight, Lord Chief
Juftice of his Majefty's Court of Kings-Bench ;

Sir Francis NorthKn\^-\t, Lord Chief Juftice of his

Majefty's Court of Common-Pleas ; Sir Thomas Allen

Knight and Baronet, one of the Aldermen of the

faid City of London ; Sir George Jefferies Knight,

Recorder ofthe faid City of London ; and other their

Companions, Juftices of our faid Lord the King,

afTigned to deliver his Goal oi Newgate of the Pri-

foners in the fame being, by their own proper Hands
did deliver there, in the Court of Record, in form
of Law to be determined : And thereupon, at the

faid Goal-delivery of our Lord the King, of New-
gate, holden by the Adjournment aforelaid, for the'

County aforefaid, at Jufiice-Hall aforefaid, the fiid

Friday the i-^ih of June, in the 31/? Year afore-

faid, before the aforefaid Juftices of our faid late

Lord the King Lift- named, came the fdd Thomas

WMtft
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White otherwife PFhitebread, John Fenwick, IVil-

iiam Harcourt otherwife Harrifon^ John Gaven, and
Anthony 'Turner^ under the Cuftody of Sir Ri-
chard How ^ Knight, 2in(\Sir John Chapman \i.n\o\\t,

Sheriffof the County aforefaid ; into whofe Cuftody,

for the Caufe aforefaid, they were before that time

committed ; being brought to the Bar there,

in their proper Perfons ; who were committed to

the aforefaid Sheriff, ^c. And immediately being

feverally demanded concerning the Premifes afore-

faid, m the Indictment aforefaid fpecified, charg'd

upon them as above, how they would thereof acquit

themfelves -, the faid 'Thomas White otherwife

JVhitebread, John Fenwick, TVilliam Harcourt other-

wife Harrifon^ John Gaven, and Anthony Turner,

did feverally fay, that they were not thereof Guilty

:

And thereupon, for good and bad, did feverally

put themfelves upon the Country. And thereupon,

upon the Indictment aforefaid laft recited, at the

Seflion of our Lord the King, at the. Jujiice- Hall

in the Old-Bailey, it was fo far proceeded, that the

Iffue aforefaid between our faid late Lord the King,

and the faid Thomas White otherwife Whitebread,

John Fenwick, William Harcourt, otherwife Harrifon,

John Gaven, and Anthony Turner, afterwards (to

wit) the aforefaid Friday the 13 th Day oijune, in

the 31ft Year aforefaid, at Jujiice-Hall aforefaid,

by a certain Jury of the Country in that behalf

duly impannell'd, fworn and charged, was tried ;

and that upon the Trial of the Iflue aforefaid laft

mentioned, between our faid late Lord the King,-
and the faid Thomas White otherwife Whitebread,

John Fenwick, William Harcourt, otherwife Harrifon,

John Gaven, and Anthony Turner, at London afore-

faid, (to wit) at the Juftice-Hall in the Old-Bailey

aforefaid, in the Parifh of 6"/. Sepulchre in the Ward
of Faringdon without London, aforefaid the faid

Defendant, Titus Oates, was alfo a Witnefs produ-
ced on behalf of our faid late Lord the King, upon
the Trial aforefaid, upon the Indidtment laft afore-

faid : And he, the aforefaid Titus Oates, then and
there at the Seflion laft aforefaid, at the Jujiice-Hall

aforefaid, in the Court of the fame Seflion (to wit)

at the Parifh and Ward aforefaid, was duly fworn

upon the Holy Gofpels of God, to fpeak and teftify

the Truth, the whole Truth, and nothing but the

Truth of, and in the Premifes, in the Ifllie afore-

faid laft mentioned, fo as aforefaid joined between

our faid late Lord the King, and the faid Thomas
White otherwife Whitebread John Fenwick, William
Harcourt, otherwife Harrifon, John Gaven, and
Anthony Turner. And that the faid Titus Oates then

and there, at the SefTion aforefaid laft mentioned, in

the Juflice-Hall aforefaid, in the Court of the fame
Seflion, upon his Oath aforefaid, upon the Indi6t-

ment laft aforefaid, by his own proper A(St and
Confent, of his moft wicked Mind, falfely, volun-

tarily, and corruptly did fay, depofe, fwear, and
give in Evidence to the Jurors of the Jury aforefaid

laft mentioned, foas aforefaid fworn and impan-
nell'd to try the IfTue aforefaid between our faid late

Lord the King, and the faid Thomas White other-

wife Whitebread, John Fenwick, William Harcourt

otherwife Harrifon, John Gaven, and Anthony

Turner ; That William Ireland (one William Ireland,

then btrfore convidled and executed for Pligh-Trea-

fon againft our late Lord the King, meaning) took

his leave of him the faid Titus Oates and others, at

the Chamber of the faid William Ireland, then being

in Ruffel-ftreet (a certain Street called Ruffd-fireet,

Jying within the City of Wefiminfier, in the County
of ?Aiddlefcr.^ meaning) between the 8;.^ and \ith

4

Day of Auguft, in the Year of our Lord 1678.
Whereas, in truth and in deed, the faid William

Ireland did not take his Leave of the faid Titus

Oates, or any other Perfons whatfoever, at the

Chamber of the faid William Ireland, then being in

Ru£el-flreet aforefaid, between the faid 8th and 12th

Days of Augiifi, in the Year of our Lord 1678.
And fo the faid Titus Oates, upon the faid Friday

the iph D.iy of June, in the 31/? Year aforefaid,

at the Seflion laft aforefaid, at the JuJiice-Hall

aforefaid, in the Court of the fame Seflion, upon
the Indidlment laft aforefaid, fo put in Iflue, and
tried as aforefaid, between our faid late Lord the

King, and the faid Thomas White otherwife White-

bread, John Fenwick, William Harcourt otherwife

Harrifon, John Gaven, and Anthony Turner, by
his own proper Adl and Confent, and of his moft

wicked Mind, falfely, voluntarily, and corruptly,

in manner and form aforefaid, did comrtiic volun-

tary and corrupt Perjury, to the great Difpleafurc

oi Almighty God, in manifeft contempt of the Laws
of this Kingdom oi England, to the evil and perni-

cious Example of all others in the like Cafe offend-

ing, and againft the Peace of our Sovereign

Lord the King, his Crown and Dignity. Upon
this Indidlment he has been arraigned ; and there-

unto hath pleaded. Not Guilty : And for his Trial,

hath put himfelf upon the Country, and his Ma-
jefty's Attorney-General likewife ; which Country

you are, Your Charge is, to enquire, whether

the Defendant, Titus Oates, be Guilty of the Per-

jury he ftands indifted, or Not Guilty. If you find

him Guilty, you are to fay fo : If you find him Not
Guilty, you are to fay fo, and no more : And hear

your Evidence.

L. C. J. Look ye, Mr. Attorney,

my Lord Chief Juftice Jones has fent
^'^^Jj'^'

to know, whether you have any thing J -^ " ^'

to do with him to-day, here ?

Mr. At. Gen. Not at all, that I Sir Robert

know of.
^'"^"•

L. C. J. Mr. Oates, do you intend to make ufe

of my Lord Chief Juftice Jones, or any of the

Judges of the Common-Pleas, as WitneflTes ^

Oates. Yefterday, my Lord, I did call for them,

to have made ufe of them, as' WitneflTes }

L. C. J. But have you any thing to fay to them
to-day ?

Oates. I cannot tell, as yet.

L. C. J. Then my Lord ChiefJuftice Jones mufl
be told, that he does not know, whether he fliall,

or not. Go on, Sir Samuel AJlry.

Then Proclamation was made for Information^

and Evidence was made in ufual manner,

Mr. Phipps. May it pleafe your Lordfhip, and
you. Gentlemen of the Jury, this is an Indidt-

vner\t2iOz\y\?t Titus Oates, Clerk, for Perjury: And
this Indiftment fets forth, that William Ireland,

Thomas Pickering, and John Grove, in the 30;^
Year of the late King, were ind idled of High-
Treafon, and tried at the Old-Bailey ; and at that

Trial, the Defendant, Titus Oates, v/as produced

a Witnefs for the King •, and being fworn to tell the

Truth, the v/hole Truth, and nothing but the

Truth, did falfely, voluntarily, and corruptly,

depofe, and fwear, and give in Evidence to the

Jury that did try that Caufe, that the fiid William

Ireland was in Town (within the Cities of London

and Weftminflcry or the Places adjacent, meaning)

upon
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upon the firft or fecortd Day of Sepiemher^ in the

Year 1678. Whereas, in truth, the faid William

Ireland was not in Town, nor within the Cities of

London and Weftmivfter^ or the Places adjacent,

upon the firft or fecond Day of September^ in the

Year 1678. And fo the faid "Titus Oates hath com-

mitted wilful and corrupt Perjury. And the Indift-

ment further fets forth, that upon the i^th Day of

June, in the 31ft Year of the late King, "Thomas

White otherwife Whitebread, John Fenwick,

William Harcourt otherwife Harrifon, John Gaven,

and Anthony Turner, -were indifted and tried at the

Old- Bailey for Treafon, and at that Trial, the faid

Titus Oates was a Witnefs produced on the part of

the King : And being fworn to teftify the Truth,

the whole Truth, and nothing but the Truth, by

his own A(5l and Confent, of his own moft wicked

Mind, falfely, voluntarily and corruptly did depofe,

and fwear, and give in Evidence to the Jury, that

William Ireland (one William Ireland, before that

time convifted and executed for High-Treafon,

meaning) did take his leave of him the fiid Titus

Oates, at his the faid William Ireland's, Chamber,

then being in Rujfel-ftreet, between the ^th and

i2th Day of Jugtiji, in the Year of our Lord 1678.

Whereas, in truih, the faid William Ireland did not

take his leave of him the hid Titus Oates, or of any

other Perfons whatfoever, at: his the faid William

Ireland's Chamber, then being in Rujjel-Jlreet afore-

faid, between the faid "ith and 12th Day of Anguft,

in the Year of our Lord 1678. And fo the faid

Titus Oates did then and there commit wilful and

corrupt Perjury. And this is laid to be to the

great Difpleafure of Almighty God, in contempt of

the Laws of this Land, to the evil and pernicious

Example of all others in the like Cafe offending,

and againft the King's Peace, Crown and Dignity.

To this he has pleaded. Not Guilty. If we prove

it, we do not queftion, but you will find him
Guilty.

Mr. At. Gen. May it pleafe your Lordfhip, and

you Gentlemen of 'the Jury -, Mr. Oates ftands in-

dited for having perjured himfeli : The Inftances

Gentlemen, that we charge him with, are thefe

:

Firfl, what he fwore at the Trial of Ireland ; and

we fay, that at that Trial he did fwear Ireland was
in Tovv^n the iff or 2d of September, 1678. The
fecond Inftance is, what he fwore at the Trial of

the five Jefuits ; and there we fay, he did fwear,

that Ireland was in Town between the Zth and \2th

ol Auguft, and that he took his leave of him here

in Town at his Chamber in Rujfel-fireet ; and we do
charge him by this Indictment, that he has forfworn

himfelf in both Inftances : And thzt Ireland, Gen-
tlemen, was neither in Town betv/een the Sth and
izth of Auguji, nor the jft or 2d of September.

And we fliall make it out very evidently : For,

Gentlemen, as to the Proof in this Cafe, our Cafe

ftandsthus: we fay, that xht ^d o'i Auguji, 1678,
Ireland went into Hertford/hire, to a Houfe of my
Lord Afionh, and from thence went into Stafford-

jhire. I will not ftand to open the Particulars,

where he was every Day -, but we fhall give you an
Account, in a Method very eafy to be remembrcd
and obferved, where he was till the lA^th o{ Septem-

ber. But one remarkable Inftance, Gentlemen, I

defire to take particular notice of; and that is the

Time of Pancras-'^'^ix, which is upon the 2d of
September always, a known Day, and a known
Place in that Country. Now we have among the

reft, many WitnefTes to prove, that Mr. Ireland

was there that Day, and not in Town. And when

we have proved this, as we fhall by a whole Cloud
of WitnefTes, I believe, you Gentlemen of this

Jury, will no more doubt, that Mr. Oates is for-

fworn in thefe Particulars, than the Jury yefterday

did in that Particular •, nor than, I believe, the

whole Kingdom does by this time.

Mr. Sol. Gen. My Lord, we fliall go to our Evi-

dence -, and firft, we produce the Records of the

two Trials of Ireland, and the five Jefuits. Swear
Mr. S^vift. [Which was done. Pray, Sir, put in

the Records. Are thofe true Copies ?

Mr. Sivift. My Lord, I examined thefe Records

with the Originals, and they are true Copies.

Mr. At. Gen. Mr. Oates, will you have them
read .? Or to fave the time of the Court, will you
agree them ?

Oates. My Lord, I confent to fave the time of
the Court ; if they fliall be made ufe of for Evi-
dence for me.

L. C. J. No doubt, they are Evidence for you
as well as againft you, when they are produced here.

Mr. Sol. Gen. If Mr. Oates does admit the Re-
cords, then fliall we go on, and prove what he did

fwear at thofe Trials ; and for the firft part of the

time, which is between the ^th and 12th of Augujiy,

wt defire that Mr. Thomas Harriot, and Mr. Rains-

ford Waterhoufe may be fworn. [Which was done.

Mr. At. Gen. Mr. Harriot, pray do you remem-
ber at the Trial of the five Jefuits, was Mr. Oates

produced and fworn as a Witnefs?

Mr. Harriot. Yes, he was, my Lord.

Mr. At. Gen. Do you remember what Teftimony
he gave about Ireland's being in Town, and when ic

was, he fiid, he was in Town?
Mr. Harriot. My Lord, he did pofitively fwear,

that Mr. Ireland, the late Jefuit, did take his leave

of him the faid Oates and others, at the faid Ireland's

Chamber in RtiJJel-ftrect, betwixt the 8//.' and 12th

of Augufi, 1678.

Mr. Sol. Gen. I^txt you of the Jury that tried

the five Jefuits, Mr. Harriot.

Mr. Harriot. Yes, I was Foreman of that Jury.

Mr. Sol. Gen. What £iy you, Mr Waterhoufe ?

Were you prefent at that Trial ?

Mr. Waterhoufe. Yes, I was of the Jury too.

yir.Sol. Gen, What did Oates fwear at that Trial ?

Mr. Waterhoufe. He faid, that Mr. Ireland took
his leave of him the \2th of Auguji. My Lord
Chief Juftice Scroggs then aflced him, are you fure

it was the 12th? And then he faid, he would not

be pofitive it was the izth, but between the "ith and
i2'h it was, I am pofitive upon my Oath.

Mr. At. Gen. It is fo in the Print too ; but we
will now go on.

L. C. J. But will the Defendant afl< thefe Wit-
nefTes any Queftions.

Oates. My Lord, if your Lordfhip pleafe, I

will afk Mr. Harriot a Queft'iQn.

L. C. J. Ay, do aflc him what you will.

Oates. Mr. HarrioJ, did I fwear, that he took,

his leave of me, or I took my leave of him ?

Mr. Harriot. You fwore, that Ireland took his,

leave of you and others, between the %th.2xA 12th

of Auguji, 1678 ; between thofe two Days, and in

that Year.

Mr. Juft Withins. It is a nice Queftion, that of

your's, Mr, Oates, upon my Word.
Oates. My Lord, I know what reafon I have to

afk that Queftion ; I am fure in Perjury, the Court

ought to keep up the Witnefies ftridly to what is

jaid in the Indictment.

i. c. y.
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L. C. J. Well, you have his Anfwer according

to the Indi6lment.

Oates. Pray, my Lord, be pleafed to afl< Mr.
Harriot this Queftion, whether he took Notes of the

Trial ?

Mr. Harriot. Yes, I did fo, Sir.

Oates. My Lord I defire to know of Mr. Harriot

whether he has thofe Notes by him ?

Mr, Harriot. No, Sir, I have them not here

;

but I have had them by me this four or five Years,

or more. It was my manner in all the Trials,

tvherein I was concerned as a Jury-Man, to read the

Trials ftriftly over, when they were printed, efpc-

cially where I happened to have any Notes, that I

took at the Trial ; and to compare the printed

Trial with my Notes: and where I found any thing

doubtful, I ufed to put a Query upon it. And this

and many other things, I found to be in the printed

Trial ftriftly according to my Notes.

Oates. My Lord, I defire to know, what Trial

he was Foreman at ?

Mr. Harriot. That of the five Jefuits, in June ;

t\\t i^th o^ June, 1679.

L. C. J. Have you any thing to afk Mr. Water-

i
houfe ?

Oates. Yes, my Lord. Pray, Sir, let me afk

you a Queftion.

'M.x. Waterhoufe. Ay, ifyoupleafe, Sir.

Oates. Did you take Notes of that Trial you

fpeak of. Sir ?

Mr. Waterhoufe. No, I did not.

Oates. How come you then to remember this,

that I was fo pofitive as to the time betwixt the 'ith

and 1 2 th of Auguft ?

Mr. Waterhoufe. Becaufe I was one of the Jury ;

and becaufe my Lord Chief Juftice made a ftop,

when you faid, 'twas the 12th of Auguft., and bad

you confider : And you confider'd, and confider'd

it ; and did affirm pofitively, that it was between

the 8//& and 12th of /luguft.

L. C. J. He gives you a plain Reafon for his

Remembrance.
Oates. My Lord, 1 have done with him.

Mr. Sol. Gen. Then we defire Mr. Fofter may be

fworn. [Which was done.'] Mr. Fofter, Pray will

you tell what you remember Mr. Oates fwore at

Mr. Ireland's Trial, about Ireland's being in

Town ?

Mr. Fofter. I was one of the Jury at the Trial of

Mr. Ireland, Mr. Pickering, and Mr. Grove ; and I

did fee Mr. Oates fworn, as a Witnefs for the King,

at that Trial •, and fo was Mr. Bedloe : And Bedloe

there gave Evidence, that there was a Meeting at

^ Harcourt's Chamber ; and Ireland, Grove, and
Pickering were there : And that this was the latter

End of Auguft. Mr. Ireland did make his Defence,

. ^as much as he could, to prove, that he was not in

Town from the Beginning of Auguft, to the Mid-
dle of September -, and brought divers Witneffes.

But upon his denying to be here the latter End
of Auguft, Mr. Oates did come and fwear : / am
certain (fays he) that the firft or fecond of Stptember,

he was in Town ; for then I had of him Twenty

Shillings.

Oates. Was I pofitive, that he was here in Town
the I ft or 2d of September ?

Mr. Fofter. You were pofitive. Sir, to the iftor

2d j I have it in my Notes in Writing.

L. C. J. He tells you, it is in his Notes : And
therefore he's fure you faid fo.

Mr. At. Gen. In the printed Copy, if it be right,

there is mention made of the Word Fofidve.

3
-

L. C. J. I think, that is in Auguft, between the

8th or 1 2th he was pofitive.

Oates. Did I fay thefe Words, / was pofitive?

Mr. Waterhoufe. I fay you affirmed that he was in

Town the ift or 2d of September.

L. C. J. It is not neceffary, that you fhould ufe

the Word Pofitive : The Queftion is, whether it

was pofitively affirmed ?

Mr. Juft. PVithins. Was not that true that you
faid ? Did not you affirm a pofitive Truth ^

Oates. My Lord, I'Jl tell you the Reafon why
I afl< the QLieftion, becaufe I have forgot my felf,

whether I us'd the Word or no •, and therefore I aik

for my own Information now.

L. C. J. Well, afk for what Reafon you will»

you have receiv'd an Anfwer to your Queftion j

and upon my Word he gives a notable Evidence :

Says he, Bedloe had fworn a treafonable Praftice

by Ireland, in the latter end of Auguft. Then
Ireland comes, and make his Defence : Says he.

That cannot be; for I was out of Town at that time :

I was not in London all Auguft, nor the beginning of
September. Then come you in, to fupport the

Teftimony of Bedloe; and fwear, that he was in

Town the ift or 2d of September ; for then he gave

you twenty Shillings. And fo you come to rivet

the Matter that v/as fworn before by Bedloe.

Oates. My Lord, what I fwore v/as Truth.

L. C. J. That is now to be tried.

Mr. At. Gen. We have another of the Jury here,

Mr. John Byfield : Pray, fwear him.

[Which was done.

Mr. Sol. Gen. Well, Sir, what did you hear

Oates fv/ear at that Trial ^

Mr. Byfield. I heard the fame that they have

teftified before.

L. C. J. But you muft tell us what that was.

Mr. Sol. Gen. Were you a Jury-man at that

Trial ?

Mr. Byfield. Yes, I had a Summons to the 0/i-

Bailey-

L. C. y. But what did Oates fwear ? That's the

Queftion.

Mr. B)field. Mr. Oates did pofitively affert, that

Ireland was here in Town the ift or 2d of September %

and to confirm it, he faid, he receiv'd of him
twenty Shillings.

Mr. At. Gen. Now, my Lord, we Ihall go to

our Evidence to prove, that all this is abfolutcly

falfe : For Ireland went out of Town intp Stafford-

fljire, and did not return till after the 9th of Septem-

ber. And for this, we call Anne Ireland.

[Who tvas fworn.

Mr. Sol. Gen. Mrs. Ireland, pray where did you

take your leave of your Brother Mr. Ireland, who
was executed, in Summer 1678, and when?

Mrs. A. Ireland. I took my leave of him the be-

ginning of Auguft.

Mr. Sol. Gen. What Day in Auguft, do you re-

member .''

'

Mrs. A. Ireland. The 3d of Auguft.

Mr. Sol. Gen. Where was it ?

Mrs. A. Ireland. In my own Lodging.

L. C. J. Where was your Lodging?

Mrs. A. Ireland. In Rujjcl-ftreet, Covent-Garden.

L. C. J. Now tell us again the time when it

was ?

Mrs. A. Ireland. It was on Saturday Morning, as

I remember, the 3d of Auguft, the Saturday after

St. Ignatius's Day.

L. C. y. How come you to remember fo parti-

cularly, that it was then ?

Mrs.
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Mrs. J. Ireland. Becaufe Upon St, Ignaiius^s Day,

we were invited to Mr. Gifford's at Hammerftnith ;

my Brother, my Mother, and I, were invited to

ilay all Night: But my Brother reflifed to ftay,

becaufe- —
L. C. J. Which Brother ? What was his Name ?

Mrs. A. Ireland, William Ireland.

L. C. J. Did they ftay there ?

Mrs. A. Ireland. No, my Lord, my Brother came

home on foot, but we ftaid all Night.

Mr. At. Gen. Here is an Almanack of that Year

:

And the 3d of Auguft was on a Saturday.

Mrs. A. Ireland. He faid he could not ftay, be-

caufe he was to go into the Country upon Satur-

day. I afk'd him. Why he 'would fet out on Satur-

day ? And fays he, /'// go to Sranden, there I Jhall

meet with my Lord Afton, and his Family -, and

have an Opportunity to go with him into Stafford-

Ihire.

L, C. J. She fays, he went out of Town on 6"^-

turday after St. Ignatius's Day •, which was Satur-

day the gi of Auguft. . But there being a Difcourfe

between her and her Brother, why he fhould make
choice of a Saturday ; which ftie thought, it feems,

was an inconvenient Day to take a Journey on:

And upon that, her Brother made anfwer again.

That that Night he would only go to Standen, to

my Lord AJlon's Houfe, where he fhould meet

with Company to go along with him into Stafford-

Jhire.

Mr. At. Gen. What Day of the Week was St.

Ignatius's Day ?

Mrs. A. Ireland. St. Ignatius''^ Day was on Wed-

nefday.

L. C. J. What Day of the Month is St. Ignatius^s

Day?
Mrs. A. Ireland. It is either the laft Day o^July,

or the I ft of Auguft.

L. C. y. Look on your Almanack, if you have

any one of that Year, Mr. Attorney.

Mr. At. Gen, We have no fuch Saint in our

Almanack.

Mrs. A. Ireland. It was, as near as I can remem-
ber, the 3d of Auguft, that he went out of Town.

Mr. Sol. Gen. The 3d of Auguft, at that time,

was on a Saturday.

Lord Fetre. St. Ignatius's Day is always the laft

Day of July, my Lord.

Mr. At. Gen. In this Almanack, another Saint

has juftled him out -, and that is Biftiop German.

L. C. J, And in my Almanack, a third has juft-

led them both out : but my Lord Petre fays, it is

always the laft of July \ and that was on a Wed-
nefday that Year.

Mrs. A. Ireland. I remember it was on a Wednef-

day.

L. C. J. And you are fure he went out of Town
the Saturday after ?

Mrs. A. Ireland. Yes, I am fare he went out of

Town then ; for I afked him, why he would go on
a Saturday ? And he told me, he would go but to

Standen that Night.

Mr. Sol. Gen. And that does hold, according to

the Computation, to be the 3d of Auguft,

Oates, My Lord, ftie is not pofitive in this, that

he went out of Town the 3d of Auguft.

Mr. At. Gen. Yes, but flie is ; for ftie fays, that

fhe was the Wedncfday before (which was St. Igna-

tius's Day) with him a little way out of Town.
L. C. J. And that it was Saturday after he went

out of Town ; and ftie gives the Reafon, that llie

entered into a Difcourfe with him. why he would go
Vol. IV.

on Saturday? And he made that Anfwei- which
you hear.

Mr. Juil. Withihs. Mr. Oates knows what Day
St. Ignatius's Day is upon, I prefume.

Oates. It is the laft Day of July, I think.

Mr. Sol. Gen. In our Proteftant Almanacks, it

feems , we give another Biftiop place.

Mr. At. Gen. Mrs. Ireland, when did you fee him
again ?

Mrs. A. Ireland, Juft a Fortnight before Michael-

mas, and not before.

L. C. J. You were his near Relation, I fuppofe?

Mrs. A. Ireland. Yes, my Lord, I was his Sifter.

L. C. J. Pray, when he came to Town again,

where did he lodge ?

Mrs. A. Ireland. He ufed to lodge at the fame
place where v/e did always ; and in the mean time,

while he was abfent, my Mother lent one Mrs. Ea-
glefton his Lodging.

L. C. J. Is that Perfon, you lent his Chamber to

in his Abfence, here ?

Mrs. A. Ireland. No, My Lord.

L. C. J. When did ftie enter upon his Lodging ?

Mrs. A. Ireland. Truly, my Lord, I cannot tell;

her Maid fell fick, and fo ftie came down a pair

of Stairs lower into his Lodging. It was in a ftiort

time after he went out of Town, my Lord, as I re-

member.
L. C. J. When did he come to Town again, do

you fay ?

Mrs. A. Ireland. He came to Town again a Fort-

night before Michaelmas ; it was that Day Fort-

night before Michaelmas ; that Michaelmas-day fell

on i

L. C. J. Have you any Queftions to afk her Mr.
Oates ?

Oates. My Lord, I defire to know, why fiie did

not give this Evidence before.? Or whether ever

ftie did give this Evidence at any of the Trials ?

Mrs. A. Ireland. Yes, I was at my Brother's Tri-

al ; and there I gave the fame Evidence.

Oates. Were you there at the Trial of the five Je-
fuits ? And did you give the fame Evidence then ?

Mrs. A. Ireland. No, I was not calPd.

L. C. J. But were you there ?

Mrs. A. Ireland. I was in the Court at the fame

time, but was not examin'd.

Oates. What Year is it you fpeak of, that he wenC
out of Town the 3d of Auguft ?

Mrs. A. Ireland. The Year 78.

Oates. I defire, my Lord, to aflc this Gentlewo-

man, what Religion ftie is of.?

Mrs. A. Ireland. 1 am a Roman Catholick, my
Lord.

Oates. I defire to know, whether her Name be

Ireland or Ironmonger ?

Mrs. A. Ireland. My right Name is Ironmonger ;

but becaufe of his Profeffion, he went by the Name
of Ireland ; and for his fake we go by that Name
too.

Oates. By what Name did you give Evidence at

Ireland's Trial .?

Mrs. A. Ireland. By that Name of Ireland.

L. C. J, Why, Mr. Oates, that is a good Name
enough to be call'd by ; you may remember, you
were called Titus Ambrofius, and Sampfon Lucy, at

St. Omers.

Mr. At. Gen. Swear Mrs. Eleanor Ireland.

\lVhich was done.

Mr. At. Gen. When did your Son go out of

Town ?

Mrs. El, Ireland. The 3d of Auguft,

L Mr,
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Mr. Sol. Gen. Are you fure it was the 3d of Au-

guft?
Mrs. El. Ireland. Yes, I am fure it was.

Mr. Sol. Gen. What Year was it ?

Mrs. El. Ireland. My Memory is not good e-

nough for that ; I cannot tell what Year, my
Daughter can.

M.V.S0I. Gen. Was it the fame Year he was tried

afterwards ?

Mrs. El. Ireland. Yes, it was the fame Summer ;

at Michaelmas after he was taken up.

Mr. Sol. Gen. What tim.e did he return again out

of the Country ?

Mrs. El. Ireland., The 14th of September after.

Gates. My Lord, I would aflc her. Whether or

no flie gave this Evidence at her Son's Trial ?

Mrs. El. Ireland. Yes, I was a Witnefs there ;

but they would not permit me to fpeak half

fo much ; they would hardly let me fpeak at

all.

Oates. 1 defire to know, v/hcther fhe was an Evi-

dence at the five Jefuits Trials .?

Mrs. El. Ireland. No, I was not there then.

Mr. At. Gen. Pray fwear Mrs, Dnddle, and Mrs.

^dno. [Which ivas done.

Mr. Sol. Gen. Come, Mrs. Duddle, do you re-

member when Mr. Ireland went out of Town, in

the Year 78 ^

Mrs. Diiddle. To the beft of my Remembrance,
it was the 3d o^ Augtift.

Mr. Sol. Gen. Why do you think it was the 3d

of Atiguft ?

Mrs. Duddle. He went for a Recreation out of

Town three Days before, which was upon an Ho-
liday, St. Ignatius''^ Day -, and he went out of Tov/n
one Night then, and he came and ftaid but two
Nights after ; and went out of Town upon the Sa-

turday.

L. C. y. Did he flay out of Tov/n one Night ?

Mrs. Duddle. Yes, he {laid out of Town all

Night.

L. C. J. Are you fure he ftaid all Night .?

Mrs. Duddle. I am fure he flaid but one Night.

L. C. J. But what fay you to that, Mr. Attor-

ney ? this Witnefs contradifts the other,

Mr. Juft. IVithins. Ay, plainly.

Mrs. Duddle. Mrs. Ireland., and Mrs. Anne Ire-

land., and he went out upon a Recreation out of

Town, it being Holiday ; and I remember well,

that was of a Wednefday : and that Saturday he went
away, and never came again till a Fortnight before

Michaelmas.

L. C. y. But mind my Queflion, Woman.
Mrs. Duddle. Yes, my Lord.

L. C. y. Did he come home that Night he went
on the Recreation ?

Mrs. Duddle. I do not know.

L. C. y. But juft now, you fwore he flaid out all

Night.

Mrs. Duddle. No, my Lord.

L. C. y. Yes, but you did though -, prithee mind
what thou art about.

Mrs. Duddle. I do not fay he, but I am fure his

Sifiicrand the Company ftaid out that Night. I re-

member very well, he went the third Day after,

which was Sanirday. And Mr. yennifon came to afk

for him three Weeks after : and there was a Perfon

of QLiali'cy with him in the Coach ; I think it was

Sir Miles Wharton. And he afking for him, they

gave him ;in account, that they had not heard from

him fince he went ; which was then three Weeks
after he v/as gone. And I remember well, he did

not come to Town again till a Fortnight before Mi-
chaelmas.

L. C. y. How can you tell that ?

Mrs. Duddle. My Lord, I can tell it very well :

For I was almeft-every Night in the Room where
he ufed to lie ; and there lay a Gentlewoman there,

that T knew.

L. C. y. What was her Name ?

Mrs. Duddle. Mrs. Eaglejion.

L. C. J How come fhe to lie there ?

Mrs. Duddle. Her Maid fell fick, and /he chang'd

her own Chamber, and lay there all the time he was
out of Town.

Oates. My Lord, is this good Evidence ?

L. C. y. Ay, why not ?

Oates. My Lord, I think fhe contradi6ts the o-

ther Witnefs : For fne fays he lay out two Nights.

L. C. y. No, there you are miftaken too. But
I tell you what I did obferve before. Mrs, Anne
Ireland fwore, that they did ftay all night ; but

Mr. Ireland refufed to ftay there, but would go
home, becaufe he was to go.his Journey on Satur-

day. Then this Woman comes .-* and fhe faid at

firft, that he went out of Town on the Wednefday,

and ftaid out all Night, and lay at home but two
Nights, and then went away. But now when I puc

her in mind to take care what fhe faid, fhe fwears,

fhe is fure the Sifter lay out, but fhe is not fure of
Ireland's lying cut. But fhe is pofitive he went a-

way on Saturday the 3d of Auguft, and return'd

not till a Fortnight before Michaelmas.

Oates. My Lord, I humbly conceive, fhe having

once fworn falfe •

L. C. y. Ay, but fhe immediately recollefted

her felf.

Oates. By what Token does fhe remember it to

be the 3d of Augufi ?

L. C. y. She faid before, it was the Saturday af-

ter St. Ignatius's Day, which was on a Wednefday,

the laft Day of y'u/y ; and he went then out of

Town. She call'd it by the Name of Recreation.

Oates. Was it the Saturday after St. Ignatius's

Day ?

Mrs. Duddle. Yes, it was : And I had not re-

member'd it, but that it was upon that Holiday.

Oates. This is a Roman Catholick, I fuppofe, my
Lord.

L. C. y. I cannot tell. What Religion are you of?

Mrs. Duddle. 1 2.mz Roman Catholick, my Lord.

Mr. yennifon knows what I fay to be true.

Oates. Were you a Witnefs in any of the Trials

at the Old-Bailey ?

Mrs. Duddle. I was in the Court, but was not

call'd.

Mr. Sol. Gen. What fay you, Mrs. ^lino ? When
did Mr. Ireland go out of Town ?

Mrs. ^ino. I muft fay the fame ; it was the 3d

Day of Auguji, on a Saturday.

L. C. y. Flow do you know that it was on a 5^-

turday the 3d of Augufi ?

Mrs. ^iino. By the fame Reafon that fhe fpeaks.

I mark'd that other Day he went out of Town ;

and he came again, and his Mother ftaid there that

Night : And he vv'ent on Saturday Morning out of

Town. I know it very well -, for my Hufband was

his Taylor, and he had fomewhat to alter in his

Clothes j and I brought it immediately after it was

done.

L. C. y. Are you fure he went out of Town that

Day .?

Mrs. ^lino. lie went out of the Houfe, and as

I take ir, went out of Tov/n ?

L. c. y.
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L. C. J. Did he fay he was to go out of Town ?

Mrs. ^ino. He had his Boots on -, and took

Horfe at the Bull-Inn in Drury-Lane.

L. C. y. How do you know it ?

Mrs. ^ino. Becaufe his Servant that was there

has teftified it.

Mr. At. Gen. Now fwear my Lord AJlon. [Which

was done.'] We'll bring Ireland now upon the 3d

of Auguft at Night, to my Lord AJlon'^ Houfe at

Standen.

Mr. Sol. Gen. Pray will your Lordfhip give my
Lord and the Jury an account, when Mr. Ireland

came to your Houfe, and how far he travelled

with you afterward }

Lord Afton. My Lord, being in Town, I was

fpoke to, and defired, that Mr. Ireland might have

the Opportunity of going in my Company down
into Staffordjhire % which I confented to. I went

out of Town, as I remember, the latter end of

July 1678, and this fame Mr. Ireland came to me
at my Houfe in Hertfordjhire at Standen., upon the

3d of Auguft at Night.

L. C. J. What Day of the Week was that, my
Lord ?

Lord Afton. As I remember, it was Saturday^

and in the Evening.

L. C. J. How long did he flay with your Lord-

Ihip ?

Lord Afton. My Lord, I ftaid till Monday at

Standen ; and upon Monday he went in my Com-
pany to St. Albans., which was the 5th of Auguft.

Mr. At. Gen. Whither then did you go, my
Lord ?

Lord Afton. There I met with my Brother and
Sifter Southcoat.

L. C. y. Sir yohn Southcoat you mean, my Lord.

Lord Afton. Yes, my Lord. And thence, in

four Days we went to my Houfe at 'Tixhall.

L. C. y. Did Mr. Ireland travel with you all the

way ?

Lord Afton. I cannot charge my Memory, my
Lord, that he did, fo as particularly to fwear it

:

But there he came into my Company fometimes at

Tixhall ; but I cannot tell the particular Days :

Nor could 1 fpeak pofitivcly to thofe Things that I

have fpoke to now, but that I find in my Note-
Book, that at that time he did come to my Houfe
at Standen., and did go with me to St. Albans.

Mr. At. Gen. Pray, my Lord, did he go that

Journey to Tixhall along with you ?

Lord Afton. I cannot fay pofitivcly that, Mr.
Attorney ; but I have a general Notion that he did.

Nor could I teftify this fo pofitivcly, I fay, but

by Notes that I have of things at that time: Where
I have only writ dov/n thefe things concerning Mr.
Ireland, and that he came the 3d of Auguft to my
Houfe at Standen : That on Monday we went to-

gether to St. Albans •, and there met us Sir yohn
Southcoat, and my Sifter his Wife ; and thence I

went to Tixhall ; and there I arriv'd the 8th of

Augtft, which was Thurfday.

L. C. y. My Lord, I afk you this Queftion -,

you fay, you have a general Apprehenfion, that

he did go with you to Tixhall : Pray, did he come
with you to Standen for that purpofe, to go with

you to Tixhall ?

Lord Afton. I had no bufinefs with him at all ;

but he defired the opportunity to go down in my
Company into Stajfordftiire.

L. C. y. Pray, my Lord, do you remember
you faw him within four or five Days after at Tix-

hall ?
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Lord Afton. To name particular Days, I cannot

;

but that I faw him feveral Days at Tixhall^ I am
fure.

Oates. My Lord, you fay that Sir yohn Southcoat

went with you to Tixhall.

Lord Afton. Yes, he did fo.

Oates, My Lord, I would aflc this Nobleman,
whether he was at the Trial of the five Jefuits ?

or the Trial of Ireland ?

Lord Afton. No, my Lord, I was not.

Oates. Then I would afk my Lord, if he faw Mr.
Ireland executed ^

Lord Afton. No, I did not.

Oates. Then I would afk him this Queftion ;

whether the Ireland that was executed be the fame
Ireland he fpeaks of ?

Lord Afton. Amongft thofe that knew him well,

I have been told it was the fame.

Oates. That is but Hear-fay, my Lord ; he does
not fpeak of his own Knowledge.

L. C. y. For that matter, I fuppofe, you'll pro-

duce fome other Ireland, Mr. Oates, if it was not
the fame.

Mr. At. Gen. Was it this Mrs. /r^tei^'s Brother,

that was here a Witnefs now ?

Lord Afton. He was fo reputed, and fo looked
upon.

L. C. y. That is all one. If any body fbould

aflc me, if you were the fame Mr. Oates that was at

St. Omers ; I fhould fay, I heard fo ; and it would
be very good Evidence, unlefs fome one elfe were
produc'd.

Oates. My Lord, I fubmit •, I will be direfted by
the Court in any thing that is fair, and not injurious

to my Defence.

L. C. y. We will not diredt you in any thing
that's foul, but pray keep to thofe Queftions that

are pertinent.

Oates. Are you fure Ireland went the whole Jour-
ney with you, my Lord ?

Lord Afton. I did anfwer that ; I have but a

general Notion of it, he came to me for that purpofe.

Oates. Then my Lord is not pofitive he went
with him into Staffordftjire.

L. C. y. No, he is not ; but I would afk you
this Queftion. My Lord Afton, do you believe he
went with you Tixhall ?

Lord Afton. I make no doubt of it, I would
pawn all I have in the World upon it -, only I can-

not fwear it, becaufe I have it not in my Notes, as

I have thofe two other Days.

Mr. Juft. Withins. Do you like him the worfe,

becaufe he is cautious, Mr. Oates ?

Oates. No, Sir, I do not. But pray, my Lord,

afk him, becaufe it is a Queftion here about a

point of Time ; whether he remembers, that within

eight or ten Days, he faw Ireland at Tixhall ?

Lord Afton. I cannot fay any thing as to that.

Mr. At. Gen. Swear Sir Edw. Southcoat.

\Which was done.

L C. y. I thought you had called him Sir yohn
Southcoat.

Mr. At. Gen. Sir yohn is fick, and cannot be

here.

Oates. I fuppofe my Lord Afton is a Roman Ca-

tholick ?

L. C. y. Ay, that all the World knows very

well : but I tell you what, Mr. Oates, I obferve,

he is not fo eafy in giving his Oath ; nay, he is

wonderful cautious in fwearing : I fpeak it for his

Commendation, not as his Fault, he is not very

forward at fwearing.

L \ Mr.
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Mr. JuCl. JVithws. Well, what do you afk this

Gentleman, Mr. Attorney ?

Mr. At. Gen. We defire Sir Edzaard Southcoat

would give an account, whether he met Mr. Ireland

at my Lord Aftonh ? And when ?

Sir Edw. Southcoat. I was with my Lord AJion in

his Company.
L. C. J. When was that, Sir ?

Sir Edw. Southcoat. The 4th of Auguft I faw Mr,
Ireland at my Lord AJlon^s.

L. C. J. Was it the fame Ireland, that was af-

terwards tried and executed ?

Sir Edw. Southcoat. It was the fame Ireland that

was commonly reported -, I did not fee him exe-

cuted,

Mr. At. Gen. Was it the fame that was reputed

to be this old Gentlewoman's Son ?

Sir Edw. Southcoat. Yes, it was.

L. C. J. Pray, Sir, go on with your Evidence.

Sir Edw. Southcoat. Upon Monday we began our

Journey to Tixhall, and went that Night to 6"/.

Albans, where we met my Father and Mother, and

thence we continued on our Journey the next Day,

L. C. J. Was he with you there that Day you
went to St. Albans ?

Sir Edw. Southcoat. He was with us, I remember
very particularly. It was hot Weather, and my
Lord AJion invited him into the Coach ; for before

he was riding by the Coach-fide, and there I re-

member a particular Difcourfe that he and my Lord
AJion had •, from thence we went on to Norlhampon,
and came there Tuejday Night.

L. C. J. Was Ireland with you there ?

Sir Edw. Southcoat. Ireland was with us there.

Gates. My Lord, I did not well obferve what
this Gentleman faid,

L. C. J. Pray mind your Bufinefs your felf, he

fpeaks plain enough ; go on. Sir.

Sir Edw. Southcoat. Mr. Ireland was with us, I

fay my Lord, all the Journey ; and I do remem-
ber it particularly by a pretty Horfe Mr. Ireland

rode upon •, and I had a Difpute with my Coufin,

who Ihould buy him : I took particular notice every

day of him, as he rode by the Coach, and conver-

fed with him every Night in the Inn. We went, I

fay, from St. Albans to Northampton on the "Tuefday

;

from Northampton we went to Coventry on the

Wednefday, and from thence to my Lord AJton^s, at

'Tixhall, on the Thurfday.

L. C. J. Come, let us go by degrees. Was Mr.
Ireland with you, when you went from my Lord
AJionh at Standen to St. Albans ?

Sir Edw. Southcoat. Yes, he was.

L. C. y. You fay it was a hot Day, when you fet

out ; and my Lord AJion did invite him into the'

Coach.

Sir Edw. Southcoat. Yes, my Lord, he came
into the Coach on Monday, which was the firft

Day we fet out: and came that Night to St.

Albans.

L. C. J, You lay there that Night ?

Sir Edw. Southcoat. Yes, my Lord.

L. C. J. Where did you lie there ?

Sir Edw. Southcoat. At the great Inn, at the Bull.

L. C. J. Ay, that is the great Inn.

Sir Edw. Southcoat. The next Night, my Lord,
we came to Northampton.

L. C. y. Where did you lie there ?

Sir Edw. Southcoat. We lay at the Sign of the

George ; it was Sir William Farmer's Houfe, but
made ufe of for an Inn, becaufe the Town was
burnt down.

L. C. y. Was Mr. Ireland -with you all that day ?

Sir Edw. Southcaot. He rode with us all the

day.

L. C. y. And you took notice of it, becaufe of
his Horfe, you fay ?

Sir Edw. Southcoat. Yes, he had a very pretty

Horfe, my Lord -, and my Brother bought the

Horfe of him, after we came back again.

L. C. y. Whither went ye the next day }

Sir Edw. Southcoat. The next Night we lay at

the Bull in Coventry, and from thence on . ThurJ-
day, we arrived at my Lord AJton'% at Tixhall.

Mr. At. Gen. My Lord, the Jury defires to know
what he fays .'' For they have not heard it.

L. C. y. He fays, Mr. Ireland went with my
Lord AJion in the Coach, it being a hot Day, on
Monday the ^th of Auguji, from Standen, my Lord
AJion's Houfe in HertfordJJjire, to St. Albans, and lay

there at the Bull Inn that Night; that he went
the next day, which was Tuefday^ the 6th of Au-
guji, with them to Northampton. That he rode
upon a pretty Horfe, which makes him remember
it particularly ; and that there was a Difpute on
the Road, who fhould buy him ; and when they

came back, his Brother bought him. He fays,

they lay on Tuejday Night at Northampton, at the

George, which was a Gentleman's Houfe, which
was turned into an Inn, becaufe of the Fire : That
he went with them the next day to Coventry, which
was Wednefday the ']th of Augiiji, and lay with them
that Night at the Bull in Coventry •, and the next

day, which was I'hurjday the Zth, they came, and
Ireland with them, to my Lord AJion's Houfe at

Tixhall in Staffordjhire.

Mr. At. Gen. Pray Sir Edward Southcoat, how
long did he flay with you at Tixhall, at my Lord
AJton'% .?

Sir Edw. Southcoat. He ftaid with us there

till the Tuejday after -, and then we began our

Journey from my Lord AJion's Houfe in Tixhall

into Wales, to St Winijred's Well.

L. C. y. That is Holy-Well, you mean.

Sir Edw. Southcoat. Yes, my Lord.

L. C. y. You fay he ftaid all Friday, Saturday,

Sunday, Monday, and till Tuejday after you came
to my Lord AJion^ at Tixhall ?

Sir Edzv. Southcoat. Yes, my Lord, he did fo.

Mr. At. Gen. So then, my Lord, we are gotten

to Tuefday the iph of Augujl, which is paft the

time of the Perjury, that is laid fecond in the In-

didlment ; but in point of Time, is the firft that

happened, for he iwore that Ireland took his leave

of him, and others here in Town, between the

8//& and 1 2//& of Auguji ?

Mr. Sol. Gen. Where did you go on Tuejday, Sir ?

Sir Edw. Southcoat. Towards Wales.

Mr. yones. Was he at Tixhall the izth of Au-

L. C. y. He fays, he was till Tuejday the iph.

Pray let us not have the fame Queftions repeated

over and over again.

Mr. Sol. Gen. Where did you go on Tuejday

Night >

Sir Edw. Southcoat. We went to Nantwich, and

lay at the Holy-Lamb there.

L. C. y. Where were you the next Night ?

Sir. Edw. Southcoat. The next Day we reached

to St. Winijred's Well.

L. C. y. Where did you lie there ?

Sir Edw. Souchcoat. At the Star, which is the

great Inn there,

L. C. 7. It is fo.

Mr.
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Mr. At. Gen. Was Mr. Ireland there with you ?

Sir Edw. Southcoat. Yes, he was.

Mr. At. Gen. Whither did ye go then .?

Sir Edw. Southcoat. We {laid not but one Day
at Holy-Well ; for we arrived there pretty late at

Night, and all the Morning we fpent there, and

went away in the Afternoon, and came that Even-

ing to Chefter, and lay there only one Night, and

came the next Day to Tixhall again,

Mr. At. Gen. Which was Friday the \6th of

Auguft.

Mr. Sol. Gen. Pray, my Lord, be pleafed to aflc

him, whether this Gentleman, Mr. Ireland^ was
with them all the while, in this Journey to Holy-

Well.

Sir Edw. Southcoat. Every Day particularly -, I

remember it very perfectly. .

Mr. At. Gen. After he came to TVx/?'.^//again, how
long did he tarry there ?

Sir Edw. Southcoat. That I cannot fo well fay. I

do remember truly, but he was afterwards at my
Lord Afion^s at Tixhall, I remember fome fcam-

bling Days ; but I cannot fix upon only two.

L. C. J. Which are they ?

Sir Edw. Southcoat. I cannot tell what Day of

the Month it was, or what Day of the Week

;

but one Day that I remember him there, was Mr.
Chetwind 's Race with Sir Henry Gough -, and one

other Day.

L. C. y. When was that Horfe-Race ?

Sir Edw. Southcoat. My Lord, I cannot tell what
Day of the Month it was.

Mr. At. Gen. When was the other time you fpeak

of?

Sir Edw. Southcoat. I remember him there one

Thurfday upon the Bowling-Green at Tixhall, where
there was a particular Company.

Mr. Sol. Gen. My Lord, we defire to know,
when his Brother did buy the Horfe of Mr. Ireland.

Sir Edw. Southcoat. When we came back

;

for he came home with us from my Lord Afton's,

and we began our Journey, the gth or 10th o'i Sep-

tember, from Tixhall to Kingfton ; and when we
arriv'd at my Father's Houfe, my Brother bought
the Horfe of him.

L. C. J. Did you come home back again with
Mr. Ireland, do you fay ?

Sir Edw. Southcoat. Yes, my Lord, we did.

L. C. J. When did you fet out from Tixhall?

Sir Edw. Southcoat. The ninth of September, my
Lord, I think it was ; I am fure, it was upon a

Monday, the gth or \oth.

L. C. J. When did you come home ^

Sir Edw. Southcoat. We were four Days on our

Journey.

L. C. J. And did you come flraight to London ?

Sir Edw. Southcoat. No, we went to my Father's

Houfe in Surrey.

L. C. J. Which way did you come ?

Sir Edw. Southcoat. The firll Night we came to

the Bull in Coventry ; and from thence, the next

Night, we went to the Altar-Stone at Banbury ; and
from Banbury, we came the third Day to Agmon-
dejham (I think, it is calledj a little Town in Buc-
kinghamjhire : And from thence the fourth Day, to

my Father's Houfe, by Kingfton in Surrey.

Mr. At. Gen. And then Ireland fold his Brother
his Horfe.

L. C. J. How long was he at your Father's

Houfe in Surrey, Sir Edward?
Sir Edw. Southcoat. My Lord, we came on the

Thurfday ; and as I take it, he went on the Satur-

11
day to London. My Brother after he had bought
his Horfe, lent him the Horfe to Town \ and fenC

a Man with him, to bring it back again.

Mr. At. Gen. That Saturday, my Lord, makes
it come jufl to the Fourteenth of September \ and
is the very Day Fortnight before Michaelmas-day.

Oates. My Lord, I defire to afk this Gentleman,
whether he faw Ireland all Auguft, and till the

Fourteenth of September in Staft^ordjhire, and elfe-

where ? And, how long in Staffordflolre ?

Sir Edw. Southcoat. I cannot fay, as to any par-
ticular Days of the Months, after our coming from
Holy-Well, till our coming from Tixhall to London.

L. C. J. Marry, if he did, he would contradict

what he had faid before : For from the time of
coming from Holy-Well, to the time of coming back
to London, he could tell but of two Days, and
thofe uncertain : For he remembers not by the
Times, but by other particular Circumftances,

Oates. Pray, my Lord, be pleafed to afk him
this Queftion, When was the firft Day he faw him
in September ?

Sir Edw. Southcoat. Truly, my Lord, I remem-
ber not any Day before we began our Journey
home ?

Mr. At. Gen. But, my Lord, this is his Tefti-

mony : He was in his Company till the fixteenth

of Auguft. It is true, there were other times that

he faw him at Tixhall; but he cannot particularly

fpeak unto them : But by and by, we fhall go on
to every Day, and prove particularly where he
was.

Oates. My Lord, I defire to know. Was Sir

Edw. Southcoat at the Trial of Ireland a Witnefs,
or no ?

Sir Edw. Southcoat. No, I was not, my Lord.
Oates. Were you at Whitebread's Trial, Sir ?

Sir Edw. Southcoat Yes, I was, and gave the

fame Evidence I give now.
Mr. Sol- Gen. Then fwear Mr. John Southcoat,

[Which was done.

Mr. At. Gen. This is Sir Edward Southcoaf%

Brother, my Lord.

L. C. J. What, he that bought the Horfe ?

Mr. John Southcoat. Yes, my Lord, I bought
the Horfe of Mr. Ireland.

L. C. J. Well, what do you afk him .?

Mr. At. Gen. Pray, Sir, When did you meet
Mr. Ireland in Auguft 1678 ? And where ?

Mr. John Southcoat. My Lord, I met with Mr„
Ireland, upon Monday the Fifth of Auguft, at the

Bull-Inn. in St. Albans, with my Lord Afton : I came
thither that day with my Father and Mother.
And the next Day we went to Northampton ; and
there we inn'd at the Sign of the George, Sir Wil-
liam Farmer's Houfe ; which is an Houfe in the

Road, us'd for an Inn fince the Town was burnt

:

And I converfed with him every day, in our

Journey, And from thence, the next day, we
went to Coventry, to the Bull-Inn there ; and from

thence, to my Lord Afton's (on Thurfday Night)

at Tixhall: There we flaid all Friday, Saturday,

Sunday, and Monday. Mr. Ireland was there ; I

was with him all the while. And then upon

Tuefday we fet out for Holy-Well in Flintftoire -,

and went that Night to Nantwich, to the Lamb
there. And the next day we went through Chefter

to Holy-Well: We flaid that Night at Holy-

Well; and the next day came back again to-

wards Noon, to Chefter; and therelay that Night:

And then the next Night, which was Friday, we
came back again to Tixhall.

L, C, 7,
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L. C. y. Was Mr. Ireland with you both thofe

Journeys, all the while ?

Mr. John Southcoat. Yes, my Lord, he was \ I

did fee him, and rode with him every Day.

L. C. y. Pray, Sir, how long were you at Tix-

hall, after you came from Holy-Well ?

Mr. yohn Southcoat. We ftaid there till we came

away for good and all.

L. C. y. Was Mr. Ireland with you all that

time ?

Mr. yohn Southcoat. No, he was not.

Mr. At. Gen. Do you remember, that Mr. Ire-

land came to 1'ixhall the Ninth of September -, and

came along home with you, when you came ?

Mr. yohn Southcoat. Yes, I do remember it very

well.

L. C. y. What Day did you come home. Sir ?

Mr. yohn Southcoat. We came home in four

Days.

Mr. Sol. Gen. When did he leave you .?

Mr. yohn Southcoat. We came home upon Thurf-

day, and he went to London on Saturday.

L. C. y. Pray, Sir, can you recolleft when you

did firft fee him again at Tixhall, after you came

from Holy-Well?

Mr. yohn Southcoat. My Lord, I cannot tell par-

ticularly any Day, till the Day we came away.

L. C, y. Do you remember the Horfe-Match

between Mr. Chetwind and Sir Henry Gough ?

Mr. yohn Southcoat. I was there, my Lord ; but

I do not remember Mr. Ireland was there.

L. C. y. How long did he flay at your Father's

Houfe in Surrey, Sir ?

Mr. yohn Southcoat. Two Days, my Lord.

Mr, Sol. Gen. You lent him your Horfe you

bought of him, I think. Sir ?

Mr. yohn Southcoat. Yes, up to London, I did ;

and I fent my Man with him, to bring him back

again.

Mr. At. Gen. Has Mr. Oates any Queftions to

aflc this Gentleman ?

Oates. My Lord, I defire to afk Mr. Southcoat,

whether or no he is fure, that Ireland was in his

Company from the Fifth of Augujl to the Six-

teenth ?

Mr. yphn Southcoat. Yes, every day, I am fure

of it ; I remember it very well.

Oates. Pray, my Lord, afk him, Whether or no

he teflified this that he now fwears, at Ireland^

Trial ?

Mr. yohn Southcoat. My Lord, I was not at Ire-

land^s Trial.

Oates. Then I defire to afk him. Whether or

no he did teftify this at the five Jefuits Trial ?

Mr. yohn Southcoat. No ; I was not fent for to

any of the Trials.

L. C. y. I am forry you were not. Sir : 'Twas
pity you were not there. It might have faved

fome innocent Blood.

Mr. At. Gen. Now fwear Harrifon.

[Which was done.

Mr. Sol. Gen, Pray, will you give an Account

when you faw Ireland, and where .?

Harrifon. In the Year of our Lord 1678, my
Mafler Sir yohn Southcoat, went with my Lady,

on Monday the Fifth of Anguji, to St. Alban's ; and

we came with a Coach and four Horfes : For my
Mafler had an old Servant, that had a Pair of

Horfes, which my Mafler made ufe of. And
there we met my Lord Afton, in the Company
of Mr. Ireland. And the next Morning, my Lord
AJion went with my Mafler and Lady towards

Tixhall: And I rode by, in Mr. Ireland'^ Com-
pany ; and came acquainted with him that Day.
That Night we came to Northampton ; and there

we inn'd ata Stone-Houfe, that was ufed for the

Inn, the Town being burnt before. The next

Night we went to Coventry ; and on Thurfday we
came to Tixhall: There we flaid till Tuefday.

After we went to Holy-Well ; and the Tuefday Night
we lay at Nantwich : And thence we went to Holy-

Well, and flaid there on Wednefday Night : And
on Thurfday we came to Weft-Cbejier ; and I parted

with him upon the Friday at Weft-Chefter.

Mr. At. Gen. Pray, did you know this Ireland?

Was it he that was tried and executed ?

Harrifon. I was at Mr. Ireland's Trial,

L. C. y. Was it the fame Man that was tried ?

Harrifon. My Lord, I faw him at his Trial,

the Hair of his Face was grown, and he was
a little difordered ; he did not look fo well, be-

caufe he was not fo well drefs'd •, but it was the

fame Man, my Lord.

Mr. Sol. Gen. Before this Man goes, we have
more Queflions to afk him: When did you fee

him again, after you left him in Chefter you
fay?

Harrifon. I faw him feveral times at Tixhall -t'

I faw him at the Bowling-green upon Thurfday ;

and I faw him when the Horfe- Race was be-

tween Mr. Chetwind and Sir Henry Gough : I can-

not tell what Day it was ; for I had no reafon

to keep an account of the particular Days at that

time.

Mr. At. Gen. Did you come up with your Ma-
fler again the 9th oi September ?

Harrifon. My Lord, I did fo ; I have a Note
wherein I fet down the Charges at that time. Ic

is in this bit of Paper, which I have kept in my
Almanack ever fince. My Lord Ajlon fent his

Coach with us to Banbury, where my Mafler's

Coach was to meet him -, but came only to Co-

ventry the firfl Night. The next Night, which
was Tuefday, we came to the Altar-Stone at Ban-
bury, and there we lay : From thence on Wed-
nefday, we came to Agmondefhain, where we were
ill lodged. The next Day we baited at Uxbridge,

and came to Kingfton, and fo to Sir yohn South-

coat^s Houfe, upon the Thurfday Night. Upon
the Friday Mr. Ireland fold his Horfe to Mr. yohn
Southcoat, my Mafler's Son. Upon the Saturday

Morning, I came with him from my Mafler's

Houfe towards London ; he did ride upon the

Horfe he had fold to Mr. Southcoat, and fo we
came up to Town, and took water ; and I took

a little Bag that belonged to Mr. Ireland upon
my Arm, and we landed at Somerfet-Houfe, and I

came with him to his Lodging in Ruffel-fireet ;

and when he came there, he went up flairs,

where two Women met him, and welcom'd him
home : Said they. We are glad you are come, we
thought we had loft you, hecaufe we had never heard

from you all this while. There I took my leave

of him, and did not fee him again till his Trial

^x. x\\?. Old-Bailey ; and this vfzs Saturday the 14th

of September.

L. C. y. Pray let me fee your Paper you fpeak

of. [Which was delivered in, and the

Court look'd upon it.

L. C. y. Did you write this in your Journey ?

Harrifon. Yes, my Lord, I did it at that time.

Mr. At. Gen. Are the particular Days inferted

there, my Lord .?

L. C. y. No, they are not, Mr. Attorney.

Har^



1685. B.R. for Perjury.

v/elij it wa3 onlyHarrifon. I could not write

but Memorandums for myfelf.

L. C. J. What Day of the Month was the Sa-

turday he came to Town ?

Harrifon. It was the i/^th.o^Septemher, my Lord.

L. C, J. That agrees with all that the Women
faid, that he came on Saturday a Fortnight before

Michaelmas, being the fame Day of the Week as

Michaelmas-day was : Thus far it is as clear as

the Sun at Noon-day. «

Oates, My Lord, there was a time when this

was not believed.

L. C. y. Ay, Mr, Oaies, we know there was
a rime, when there were Ignoramus Juries, and
things were believed, and not believed, as the

Humour went. What can you, Mr. Oates, fay

to it } I muft needs tell you, prima facie 'tis

fo ftrong an Evidence, that if you have any

Senfe in the World, you muft be concern'd at

it.

Oates. Not at all, my Lord ; I know who they

are, and what is the end of it all.

L. C. J. Upon my Faith, I have fo much Cha-

rity for you, as my Fellow-Creature, as to be

concerned for you.

Oates, 'Tis not two Straws matter, whether you
be or no ; I know my own Innocency.

L. C. y. Thou art the moft obftinately har-

dened Wretch that ever I faw.

Oates. Pray, my Lord, aflc him, whether he

did not appear at Mr. Ireland's Trial ? And let

it be remember'd what Credit he had then for

all this Story he tells now. Thefe People come
here to ferve a Turn only, and care not what
they fwear againft me,

L. C. y. You muft hold your tongue.

Oates. My Lord, I muft fpeak the Truth, and
I will fpeak the Truth.

L. C. y. I think there is fcarce a Word of Truth
comes out of thy Mouth.

Oates. You may think what you will, my Lord ;

but thefe Popifh Traitors, I am fure, will fwear

any thing, and fuborn Witneffes upon WitnefTes

againft me to overthrow the Plot.

Mr. Juft. PFithins If you cannot behave your-

felf better than you do, we muft fend you elfe-

where; we muft not fuffer this Behaviour: And
therefore either be quiet, or get you gone.

L. C. y. Let him keep himfelf in order, and

we'll hear him. If he thinks by boifterous Im-
pudency to outface Juftice, we will not fuffer it.

Go on, Mr. Attorney.

Mr. jit. Gen. Swear Mr. George Hohfon.

\JVhich was done.

Mr. Sol. Gen. Were you in the Journey to 1'ix-

hall with Mr. Ireland, and my Lord Jfion in 78 ?

Mr. Hohfon. Yes, I was fo, my Lord.

Mr. Sol Gen. Pray tell all your Knowledge of

that matter.

Mr. Hohfon. From the 3d of Augufi till the 1 6th

at Night, I was prefent with him every Day.

L. C. y. How do you know you were ?

Mr. Hohfon. That is to fay, the 3d of Augufi

he came to ray Lord's Floufe at Standen in Hert-

fordfiire in the Evening, and there he remained

till Monday the 5Ch of Aiiguft ; and that Day
in the Morning, he went, together with other

Company, to St. Alhans, where we met Sir yohn
Southcoat and his Lady towards the Evening ; and
we all lodged there, becaufe that was the appoint-

, ed Place to meet at: We lodged the 6th of y^K-

guft at Night at Norihamplen 1 upon the 7th at

I

Coventry % upon the 8th at fixhall, my Lord'^
Houfe, where Mr Ireland remained till Tuefday
the 13th in the Morning. And upon the 13th in
the Morning we fet forth with my Lady Ajion^
my Lord's Mother, Sir yohn Southcoat, and Mr.
Ireland, and the other Company, towards a Place
called Holy-Well in Flintfhire. That Night, being
Tuefday the 13th of Augufi, we lodged at Nant-
wich in Chefhire ; the Wednefday Night we lodged
at Holy-Well, where Mr. Ireland was with the reft
of the Company -, and on Thurfday Night v/e re-^

turned back again to Chefier, and lay there. Up-
on Friday we came back again to my Lord's
Houfe at Tixhall. After that I did not fee Mr.
Ireland till Monday the 26th of Augufi, when he
came back again to our Houfe : Where he went
in the mean time, I cannot tell.

Z. C. y. Whofe Houfe is it that this Man means
by our Houfe ?

Mr. Hohfon. I mean my Lord Jfionh Houfe at
Tixhall.

L. C. y. You knew him very well, did not
you ?

Mr. Hohfon. Yes, my Lord, I knew him very
well.

L. C. y. You fay, he came back the 26th of
Augufi to Tixhall ?

Mr. Hohfon. Yes, as I remember, he did fo.

Mr. At. Gen. How long after the 26th o[ Au-=

gufi vns it, that you faw him at Tixhall ?

Mr. Hohfon. When he went away for London,
Mr. At. Gen. When was that .?

Mr. Hohfon. The 9th of September.

L. C. y. Did you come along with him to Lcn^
don ?

Mr. Hohfon. No, my Lord ; I faw him go ; he
was not in the Coach, but he was in the Com^
pany.

Oates. My Lord, I would fain alk him a Que-
ftion, when he was firft acquainted with Mr. Ire-

land, that he fpeaks of .f*

Mr Hohfon. I never faw him till he came to
my Lord Aftonh at Standen.

Oates. Were you at the Trial of Mr. Ireland

Sir?

Mr. Hohfon. No, my Lord, I was not ; I was
then in Staffordfhire.

Oates. Then it is material, my Lord, for me
to afk him this Queftion, it relating to a particular

Perfon ; whether Ireland that was executed, was
the Ireland he fays he was with ?

L. C. y. I will afk him, if you will. W"as that

the fame Man that was afterwards tried and exe-

cuted .?

Mr. Hohfon. I believe it was, my Lord.

Oates. I infift not fo much upon the Queftion,

but only in reference to the Witnefs, his Acquain-
tance being fo fhort with him.

Z-, C. y. Truly, I think it is not fo very fhort

;

for he fwears he was with him from the 3d of

Augufi till the 1 6th every Day.
Mr. Juft. Withins. I have no great Acquain-

tance with you ; but I know you, Mr. Oates, be-

caufe I have feen you fo often.

Z,. C. y. Is it the fame Ireland, that was at the

Trial ? You, Harrifon, you faw him then ?

The very fame, and no other.on.

Mr. ]\j&. -Withins. Certainly no body doubts

that.

L. C. y. 'Tis fit he ftiould have his Queftion

anfwer'd, if the Witnefs can. Pray, go on, Mn
Attorney.

Mr,
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Mr. At. Gen. Swear George North. \TFhich was

done.'] Pray, will you give an account where

you met Mr. Ireland^ and whether you was with

him in his Journey ?

North. My Lord, I faw him the 4th of Augujl.,

which was Sunday, at Standen, my Lord AJion's

Houfe in Hertford/hire : Upon the 5th, he went

with my Lord to St, Albans -, where my Lord

met with Sir John Southcoat and his Lady ; and

I was with them. And from thence we went on

Tuefday to the George at Northampton : And from

thence, on Wednefday the 7th, to the Bull at Co-

ventry : And upon the 8th, we came to Tixhall,

which was Thurfday. And from Thurfday the 8th,

to I'uefday the 13th, I did fee him every day at

my Lord's Houfe at 'Tixhall.

L. C. y. Whither went he then ?

North. He went with my old Lady, and fome

other Company to go to Holy-JVell.

L. C. J. When did you fee him again ?

North. I did fee him feveral times after that

at Tixhall: But I took no particular notice of

him again till he went away for London.

L. C. J. When was that ?

North. I did fee him the 9th o^ September. He
carne to go with Sir John Southcoat to London :

Mr. John Southcoat, and he. I took my leave of

him.
Oates. What Religion are you of. Sir ?

North. I am a Catholick, my Lord.

Oates. I defire to know, how he comes to re-

member this fo well ?

North. I waited at the Table ; and he was every

day at Dinner with my Lord.

Oates. Were you at the Trial of Ireland a Wit-

nefs?

North. No indeed, my Lord, I was not.

Mr. At. Gen. Swear Richard Ingletrap,

[Which "was done.

Mr. Sol. Gen. Pray, will you give an account,

whether you knew Mr. Ireland, and where you

faw hin ?

Ingletrap. The ift of Augttft, my Lord, I was

ordered to be at Standen in Hertford/hire, to wait

upon my Lord AJlon, to go with him to "Tixhall.

And the 3d of Auguft I faw Mr. Ireland there at

Standen Lodge at my Lord's Houfe. The 4th

Day he refted there, being Sabbath-day.

Mr. At. Gen. What are you, an Hackney- Coach-

man ?

Ingletrap. Yes, my Lord, I am fo. And upon

the 5th, which was Monday, he went with my
Lord AJion to St. Albans ; upon the 6th to Nor-
thampton ; on the 7 th, to Coventry ; and the 8th

Day, to Tixhall Lodge. He was in the Company
and went all the way with him ; and I was there

too.

L. C. J. How long did he (lay there ?

Ingletrap. Till Tuefday the r3th.

L. C. J. Did you fee him there till Tuefday ?

Ingletrap. 1 do not fay, that I did fee him every

Day.

L. C. y. Did you go with them on Tuefday to

Holy-JVell ?

Ingletrap. No, I did not.

Mr. At. Gen. But, my Lord, you obferve, that

is pad one of the Times that he fwore Ireland

was here in Town ; that is, between the 8th and

1 2 th o^ Augufi.

L C. y. It is fo.

Mr. A. Gen. Pray, what Religion are you of,

Mr. Ingletrap ?

Ingletrap. I am a Proteftant, my Lord.

Oates. Were you at the Trial of the five Je-
fuits, or that of Ireland ?

Ingletrap. No, I was not.

Oates. My Lord, I defire you would afk him,
he being a Proteftant, how he came to be ac-

quainted with Ireland, that was a Prieft ?

L. C. y. Why, Mr. Oates, is there no Converfa-

tion to be between Papifts and Proteflants ?

Oates. Truly,very little, my Lord : But that is

not to the Point now. I defire to have an An-
fwer to my Queftion.

Ingletrap. There was no great Acquaintance
between us, my Lord ; for I never faw him be-

fore that time.

Mr. At. Gen. Swear Andrew Wetton. \_Which

was done.'] Did you go that Journey with my
Lord AJlon to Tixhall.

Wetton. No ; I went from Tixhall to Holy-

Well.

Mr. At. Gen. What day did you fet out from
Tixhall ?

Wetton. Upon Tuefday the 13th of Auguft.

Mr, Sol. Gen. Where did you lie that Night .?

Wetton. At Nantwich at the Holy-Lamb. And
the next Day we baited at Chefler -, and from
thence we came the next Night to Holy-Well

:

There we ftaid all Night, and till next day
at Noon. We din'd at Holy-Well, and came that

Night back to Chefler: And from thence, the
next day, we came home to Tixhall.

L. C. y. Was Mr. Ireland there all the while ?

Wetton. Mr. Ireland was there, I look'd after

his Horfe.

L. C. y. When did he come firft to Tixhall?

Wetton. He came upon the 8th, and ftaid till

the 13th -, and then went to Holy-Well.

Mr. Sol. Gen. Pray, what Religion are you
of.?

Wetton. I am a Proteftant, Sir.

Mr. At. Gen. And the 9th of September he came
away from Tixhall to London, you fay ?

Wetton. Yes ; I faw them take Coach j and he
did ride on horfeback.

L. C. y. Did you fee him often at Tixhall, be-

tween the time he came from Holy-Well and the

time he went to London ?

Wetton. Yes, he v/as there feveral times •, but
I cannot tell the particular Days : Bur, my Lord,
if you pleafe, I can tell you the very Money he
gave me, which was a Shilling and two Six-pences,

when we came back from Holy-Well.

L. C. y. And the i6th, you fay, he came back
from Holy-Well?

Wetton. Yes, it was the 16th, upon Friday.,

that he came from Holy-Well.

L. C. y. And he fays, the 9th of September he
came back again from Tixhall to London ; and
that he faw him feveral times, in the mean time,

at my Lord Alton's Houfe.

Mr. Sol. Gen. So, my Lord, we are paft one
of the times ; and have fix'd him at Tixhall upon
the 1 6th.

Mr. At. Gen. We have a couple of Witnefles

more upon this Point, and then we fhall go on
to the 17th; and fo all along to the 9th of Sep-

tember.

Mr. At. Gen. Swear Thomas Sawyer. [Which was
done.] When came Mr. Ireland to Tixhall? can
you tell ?

Mr. Sawyer. He came the 8th oi Auguft to Tix-

hall, and continued there till the 13th: And then

he
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he went away ; but whither he went, I cannot tell:

But, as I was told, it was to Holy-JVell.

Mr. At. Gen. When did he come to Tixhall a-

gain ?

Mr. Sazvyer. When my old Lady JJlon came

home, v;hich was Friday the i6th.

' Mr. Sol. Gen. Do you know when he left 'Tixhall

for good and all ?

Mr. Sawyer. The 9th of September, my Lord,

he went with Sir John Southcoat to go to hon-

don.

L. C. J. Can you remember he was there at

any time between the i6th of Aiiguft., and the 9th

of September ?

Mr. Sawyer. He was once or twice there ; but

I cannot tell the particular Days.

Mr. Sol. Gen. What Perfuafion are you of, as to

Religion, Sir .?

Mr. Sawyer. I am one of the Church of England,

my Lord.

L. C. y. Truth is the fame in all Perfuafions,

Mr. Sol. Gen. But we would obviate Mr. Oates's

Objeflion, that they are all Papifts.

Mr. At. Gen. Swear Frances Allen, \lVhich was

done.'] Pray, will you give an account, when you

faw Mr. Ireland in Stcffordjhire ?

Mrs. Allen. He came the S'ch Day of Augujl to

Tixhall, and continued there the 9th, loth, nth,
1 2th, and to the 13th in the Morning, and then

he did go to Holy-Well.

Mr. At. Gen. She will tell you one particular

Circumftance, how fhe remembers him about that

time.

Mrs. Allen. The loth of Auguft was Saturday •,

and that which caufeth me to remember it, is

this : There was a Woman, one Sarah Paine, I

think her Name was, which teftified at the Trial,

that he was in Town at that time -, but he was

not: For he was at Tixhall upon the loth, which

was Saturday, and the nth, which v^z.% Sabbath-

day : And I faw him in the Chamber thofe Days.

Mr. At. Gen. How came you to know him fo

well?

Mrs. Allen. I was a Servant to my Lord Afton,

and look'd to Mr. Ireland^s, Chamber, and wafh'd

his Linnen ; and thofe Days I faw him in his

Chamber,
Mr. At. Gen. When he went from Tixhall to

Holy-Well the 13th, when did he come back a-

gain?

Mrs. Allen. The i6th Day, which was Friday.

Mr. At. Gen. Did he come afterwards to Tixhall

at any time ?

Mrs. Allen. He went away the 17th, and I can

tell you by a good Token, that he did fo : For
the 17th I carried his Clothes into his Chamber,
that he was to take with him,
Mr. At. Gen. When did he come again to Tix-

hall ?

Mrs, Allen. He came feveral times, but truly I

cannot tell what Days particularly.

Mr. Sol. Gen. . Pray, when did he go away for

good and all ?

Mrs. Allen. I remember his going away with Sir

John Southcoat, but I cannot tell the time.

Mr. At. Gen. Pray what Religion are you of?
Mrs. Allen. I am a Protefcant of the Church of

England; fo I v/as chriitened, fo I have lived,

and fo I hope to die before you all.

L. C. J. Upon my word, flie is very kind, fhe
has a mind to die before us: 'Tis align Ihe lives

a good Life, llie's fo ready to die.

Vol. IV.

Mr. At. Gen. So, my Lord, you fee that the

17th oi Augujl he departed from my Lord A/ton's.

Now v/e fliall call Mrs. Harwell to give you an
account, whither he went on the 17th. Swear
Mrs. Jane Harwell. [Which was done.

Mr. Sol. Gen. Where do you live, Mrs. Har-
well ?

Mrs. Harwell. I live now in Town, my Lord.
Mr. Sol. Gen. Where did you live in the Year

78?
Mrs. Harwell. At Wolverhampton.

Mr. Sol. Gen. Did you know Mr. Ireland, ^e
that was executed ?

Mrs. Harwell. Very well, my Lord.
Mr. Sol. Gen. What time did he come to your

Houfe at Wolverhampton ?

Mrs. Harwell. The 17th o^ Auguft, 1678.
Mr. Sol. Gen. What Day of the Week was it ?

Mrs. Harwell. Upon Saturday.

Mr. Sol. Gen. From v/hence did he fay he camd
at that time?

Mrs. Harwell. I do verily believe it was froni

Tixhall that he came ; I cannot pofitively fay.

Mr. Sol. Gen. How long ftaid he there ?

Mrs. Harwell. He came to my Houfe the 17th
of Auguft 1678. He fupped there that Night,
and I think he lay in my Houfe every Night till

the 26th of the fame Month. Upon the 19th Day^
after Dinner, I went with him a good part of
the Town of Wolverhampton ; and upon Friday

following, which was the 23d, he went a little

way out of Town, to a Fair hard by, and re-

turn'd the fime day, and ilaid at my Houfe the

next day, being Bartholomew -day. The next day
being the 25th, h€\v,<^Siinday, he was at my Houfe,
and he ftaid, as I faid, every Night, and lay at

my Houfe; and went away on Monday the 26th
of Auguft. It was, to the beft of my remembrance,
in the Morning.

Nir. Sol. Gen. Whither he did fay he was go-
ing, when he went from your Houfe on the

26th?

Mrs. Harwell. I think to Tixhall, he faid.

Mr. Sol. Gen. When did you fee him again after

that ?

Mrs. Harwell. He returned to me again the 4th
of September following. That Night he fupped at

my Houfe, and lay there ; and he ftaid at my
Houfe Thurfday the 5th of September, Friday the

6th, and he went away on the 7th from me for

good and all,

Mr. At. Gen. Whither did it go then ?

Mrs. Harwell. To Tixhall, \ think, I cannot
tell.

Mr. At. Gen. Whence did he fay he came, v/hen

he came laft to your Houfe -, which was Wednefday
the 4th of September ?

Mrs. Harwell. Then he faid, he came from
Boftobel and Black-Ladies, and that way.

Mr. Sol. Gen. Can you tell any thing that makes
you remember he was at Boftobel ?

Mrs. Harwell. I have fome Circumftances that

make me believe and remember it.

L. C. J. Ay, tell us what they are.

Mrs. Harwell. My Lord, upon Monday the 2d
of September, I heard Mr, Ireland would be at

B fcobel, and I faid to my Friend that told me
fo, Sure Mr. Ireland will not be there that Night,
and I fto near him ; Tes, faid fhe, he will. Then,
faid I, / will write to him ; and fo I did. And I

tell you the 4th of September, which was Wed-
nefday, he came to my Houfe, and ftaid that

M Night,
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Niglit, and the two next Days with me, and went

away upon the Saturday after.

L. C. J. You fay, you did write to him upon

the 2d of September ?

Mrs. Har'xell. Yes, I did fo.

L. C. J. What was the occafion of your writing

to him at that time?

Mrs. Harwell. One Madam Dormer was then

in thofe Parts, and he being gone a vifiting his

Friends at Black-Ladies, I writ to him, and de-

fired him to give her a Vifit, for I knew fhe would

be glad to fee him.

L. C. y. He came back to you the 4th of Sep-

tember, you fay ?

Mrs. Harwell. Yes, he did fo, my Lord.

L. C. y. Did he own upon the fourth of Sep-

tember, that he had received your Letter .?

Mrs. Harwell. He faid he had been at the

Place, my Lord, but I know not whether he had

received my Letter or no ; but I am fure he

waited upon my Lady, for fhe told me fo after-

wards.

Oates. I defire to know, whether this Gentle-

woman was at Ireland's Trial ?

Mrs. Harwell. No, my Lord -, but I heard that

upon the 17th o^ December following, Mr. Ireland

was tried at the Old-Bailey for High-Treafon.

Upon the 19th, I was informed by the Pod what

was fworn againft him -, and particularly as to

this time, which I knew to be talfe : And upon

my own Cofk and Charges I fent an Exprefs away

to Town here to a Friend that I knew, upon

reading the Letter that was written to me, that

Mr. Ireland was falfely accufed -, and by that Ex-

prefs, alfo I fent a Petition, humbly befeeching his

late Majefty, that we might bring in Wirneffes

to prove, that Mr. Ireland was in Staffordjhire,

when Mr. Oates fwore he was in Town -, and upon

that the King ftaid the execution about five

Weeks. We did hope for a fecond Trial, but

we could not obtain it ; and he was executed. I

did it at my own Cofl and Charges : For I

thought it my Duty, if I could, to fave his Life,

knowing that to be falfe which was fworn againft

him,

L. C. y. She fpeaks gravely and foberly, upon

my Word.
Mr. Juft. Withins. So fhe does indeed.

Mr. At. Gen. We have abundance of them, my
Lord. Swear Mr. William Rujhton.

[I'Fhich was done.

Mr. Sol. Gen. Tell my Lord what you know of

Mr. Ireland's being at Mrs. Harwell's in Angujl

1678, at Wolverhampton.

Mr. Rujhton. My Lord, in the Month of Augufi

1678, I did fee Mr. William Ireland at Wolver-

hampton in the County of Stafford ; and it was

upon the i8ch of Auguff, and I faw him there,

from the i8th to the 25th, every one of the days

but one, and that I cannot be pofitive in. He
went that 'day to Litchfield, which was upon the

23d, as I take it, but I cannot be pofitive ; but

all the reft of the days I did fee him there once, if

not twice or thrice a day.

Mr. At. Gen. Where did he lodge then ?

Mr. Rujhton. At Mr. yyfford's, or Mrs. Har-
well's.

Oates. Were you at any of the Trials ^of Ire-

land, or the five Jefuits, Sir ?

Mr. Rujhton. No, I was never at one till now.
Oates. Pray, my Lord, what Religion is this

Gentleman of, I defire to know ?

Mr. Rufhton. Not of your Worihip's Religion,
Dr. Oates.

L. C. y. But anfwer his Queftion.

Mr. Rujhton. I am a Catholick.

Oates. A Roman Catholick he means, I fup-
pofe,

Mr. Rujhton. Yes ; \ am a Roman Catholick,
and a loyal Subjed:.

Mr. Sol. Gen. Swear Mrs. Katherine Winjord.

Which was done.

Mr. At. Gen. Mrs. Winjord, pray did you fee

Mr. Ireland at Mrs. Harwell's, in the Year 1678 ?

Mrs. Winjord. Yes, I did. Sir.

Mr, At. Gen. Pray tell the Court what you do
know of that matter.

Mrs. Winjord. I did hear at Wolverhampton, that

Mr. Ireland came to Town the 17th o{ Augujt, and
I did fee him there the i8ch, and I did fee him
there the 19th, and I did fee him there the 20th ;

and I faw. him there upon the 2 2d, 23d, 24th,
and 25th, and that was the laft time I faw him
there.

L. C. y. At Mrs. Harwell's was it that you faw
him ?

Mrs. Winjord. Sometimes at Mrs Harwell's, and
fometimes at my Father's Houfe, who lived i.^i

that Town.
Oates. My Lord, I defire to know how fhe

comes to remember thofe Days fo particularly ?

Mrs. Winjord. I remember them, becaufe St.

Bartholemew's Day was the 24th of Aiiguji, and
that was the Saturday after he came to Town

;

and the fir ft day I faw him was the Sunday be-

fore, and fo I reckon it to be on thofe days I faw
him.

L, C.y. Have you any other Queftions to afk
her, Mr. Oates ?

Oates. No, my Lord, I have not : She was a
Witnefs before at Whitebread's Trial, and was not
believed there.

L. C. y. Well, make your Remarks by and by,
and let them now go on with their Evidence.

Mr. Sol. Gen. Then fwear Mr. William Stanley.

[Which was done.

Mr. At. Gen. Pray, did you fee Mr. Ireland at

Wolverhampton, and when .''

Mr. Stanley. Upon the iSth of Auguji 78. It

was Sunday, I faw Mr. Ireland in Wolverhampton

in the Morning, and in the Afternoon he was in

my own Houfe. Upon Monday the 19th I faw
him twice that day at my own Houfe ; I pofitive-

ly fpeak that, and I verily believe I did fee him
on Tuejday the 20th, and Wednejday the 21ft ; but
1'hurjday and Friday I cannot fay I did fee him
thofe two Days : For he went upon one of them
to Litchfield. But upon Saturday and Sunday I

am fure I faw him, and two or three times fome
days.

Oates. Pray, Mr. Stanley, did you know him be-

fore ? .

Mr. Stanley. No, I did not. Sir.

Oates. Was you at his Trial ?

Mr. Stanley. No, I was not.

Oates. Were you at the five Jefuits Trial ?

Mr. Stanley. No, I was not in London fince, till

the laft Term.
Oates. What Religion are you of. Sir ?

Mr. Stanley. What Religion are you of, Mr.
Oates ?

L. C.y. Nay, do not alk Queftions, but anfwer
the Queftions he aflcs.

Mr. Stanley. I am a Roman Catholick.

Mr.
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Mr. At. Gen. Mr. Stanley, pray can you recolledt

any Circumftance how you came to remember that

it was fuch and fuch Days that you faw him .''

Mr. Stanley. Yes, my Lord, I can.

L. C. J. What are they, tell them us ?

Mr. Stanley. I buried a Child that Morning, be-

ing Sunday the i8th oi Augufi, and he came to

my Houfe in the Afternoon, and I entertained him
•with thofe things that I had provided for to enter-

tain my Friends at the Funeral. On Monday was

a Wake, and the young People went all to the

Wake, and left Madam Harwell alone ; and fo Ihe

came with him to my Houfe, and I entertained him
with the fame kind of Entertainment that I did the

Day before.

L. C. J. That is a remarkable Circumftance in-

deed.

Mr. At. Gen. Swear Mrs. Dorothy Purcell. [Which

was done.'] What fay you Mrs. Purcell^ when did

you fee Mr. Ireland at Wolverhampton ?

Mrs. Purcell. I faw him the i8th, 19th, 20th,

2 1 ft, 2 2d, and 23d Days of yf;(§-?{/?, 1678.

Mr. At. Gen. Where did you fee him ?

Mrs. Purcell. At a Friend's Houfe in Wolver-

hampton.

L. C. J. How come you to remember thofe Days
of the Month ?

Mrs, Purcell. I remember them by particular Cir-

cumftances.

L. C. J. What are thofe particular Circumftan-

ces ? Let us hear them, how come you to name
thofe very Days, the 18th, 19th, and fo on ?

Mrs. Purcell. I can remember it as well as any

thing in the World.
Oates. I defire, my Lord, that flie may tell how

flie does remember it.

Mrs. Purcell. That's enough, and as much as need

to be faid, I remember very well.

Oates. But I defire to know how you come to re-

member it ?

Mrs. Purcell. I remember it, I tell you, very

well i and I do affirm I faw him there.

Oates. But you do not tell what Circumftances

you remember it by.

Mrs. Purcell. No, there is no need of it, I am
fure I faw him there then.

Mr. At. Gen. Tell him fome Circumftances.

Mrs, Purcell. Thofe were the Days before Bar-

tholomew Eve.

Oates. My Lord, is this any thing of Evidence ?

L. C. y. The Jury heard it, and they will confi-

der of it.

Oates. What Religion are you of, Miftrefs ?

Mrs. Purcell. Muft I tell what Religion I am of?

L. C. J. Yes, anfwer his Queftion.

Oates. I dare fay, fhe is a Papift ; flie need not
trouble her head to anfwer it.

Mr. At. Gen. Swear Mr. Scott. [Which was done.]

Were you at Wolverhampton when Mr. Ireland was
there ?

Scott. Yes, I was.

Mr. At. Gen. Did you do any fervice for him
there ?

Scott. I look'd to his Horfe.

Mr. At. Gen. When did he come thither, do you
remember ?

Scott. I cannot tell juft the time that he came in.

Mr. At. Gen. What Day of the Week was it that

he came thither ?

Scott. It v/as of a Saturday.

Mr. At. Gen. What Month was it ?

Vol. IV.

Scott. I cannot tell very well what Month it was ;

it was in Auguft I think.

Mr. At. Gen. How long did he continue there ?

Scott. The fpace of a Fortnight off and on.

Oates. Is that Evidence, my Lord, that he has

delivered ?

L. C. J. It is but very fmall Evidence. It is on-

ly circumftantial to confirm the other Teftimony,
Mr. Ai. Gen. How long was it before Ireland

was tried and executed, can you tell that ?

Scott. No, I know nothing of it.

Mr. At. Gen. Then fwear Mr. John Stamford.

[Which was done,

Mr. Sol. Gen. Did you fee Mr. Ireland at Wolver-
hampton, and when was it, I pray you ?

Mr. Stamford. My Lord, in the Year 1675, I

was fent beyond Sea to St. Omers, to fetch over two
young Gentlemen that were Students there ; and
there I became acquainted with Mr. Ireland, who
was then Procurator of the Jefuits at St. Omers.
And in Auguft 78, I did fee him in Wolverhampton

^

upon the Sunday after the AfTumption of our Lady ;

which was the 15th o^ Auguft, he came to fee me,
and I faw him there that Day.

L. C. J. What Day of the Month is the AfTump-
tion of our Lady ?

Mr. Stamford. That is always the 1 5th of Auguft,
my Lord.

Mr. At. Gen. How often did you fee him there ?

Mr. Stamford. I faw him Sunday and Monday,
and till that Day feven-night ; I faw him every Day
in that Week but one, when he went to Litchfield.

Oates. My Lord, I defire to know how he comes
to remember that it was at that tirne ?

L. C. J. He tells you a Reafon for it, becaufe it

fell out to be upon the Sunday after the AfTumption
of our Lady, which is always the i^th of Auguft.

Oates. My Lord, he fays he came acquainted

with Mr. Ireland at St. Omers.

L. C. y. Yes, he fays, that was in the Year 1675.
Oates. I defire to know, my Lord, what bufinefs

he had there ?

L. C. y. He tells you, he went to fetch over two
young Men that were Students there.

Oates. Pray, my Lord, I defire to know what
Religion he is of.

L. C. y. What Religion are you of?

Mr. Stamford. I am a Roman Catholick.

Oates. I defire to know what is his ProfefTion ?

Mr. Stamford. 1 am a younger Brother of a good
and loyal Family as any of the County of Staffordy

and that fuffered as much as any for the late King.

Oates. I believe if it were look'd into, he is fome-

what elfe befides a younger Brother.

Mr. At. Gen. Yes, he fays he is of a loyal Fa-
mily.

L. C. y. I am fure there is fuch a Family in that

County that were great Sufferers for King Charles I.

and the late King •, and were very inftrumental in

Services for the late King, at his efcape from Wor-

cefter : but whether he be of that Family or no, I

cannot tell.

Mr. Stamford. The Doflor thinks I am a Jefuit,

but I'll afTure him I have a Wife and Children.

Mr. At. Gen. Mr. Oates was about to have made
him a Prieft, but it feems he hath a Wife and Chil-

dren, and fo is out of Danger.

Mr. Sol. Gen. Pray, Swear Mrs. Katherine Fow-
ler. [Which was done.

Mr. At. Gen. Did you fee Mr. Ireland, Mrs.
Fowler, at Wolverhampton in 1678 ?

M 2
'

Mrs.
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Mrs. Fowler. Yes, I did.

Mr. Jl Gen. When was it ?

Mrs. Fowler. I did fee him on Saturday the 1 7th

of Auguft at IVoIverhampton j he came that day to

my Mother's Houfe, where I was.

Mr. At. Gen. How long did he (lay there ?

Mrs. Fowler. Till the 27th, which was Mon-
day was Seven-night after : I was in his Company
every day in that time unlefs it were Friday, which
day they fay he went to Litchfield to the Fair.

L. C. J. Is Mrs. Harwell your Mother ?

Mrs. Fowler. Yes, my Lord, fhe is, and I lived

at that time with my Mother.

L. C. J. How do you remember this ? Have you
any Tokens that you can give us, why you re-

member it was then ?

Mrs. Fowler. My Lord, I recollefled my felf

after Mr. Ireland's Trial, in which Mr. Oates fwore

that he was here in Town between the 8th and
i2ih of Augtijl, that that was the very Month that

Mr. Ireland was in Wolverhampton, and thereupon

I concluded that Mr. Oates had not fworn true, by
that RecoIle6lion when it was frefh in my Memory,
being within half a Year after.

Oates, Madam, are you Mrs. Harwell's Daugh-
ter ?

Mrs. Fowler. Yes, I am fo, Sir.

Oates. Did you not know one Mr. Jennifon ?

Mrs. Fowler. Which Jennifon ?

Oates. Mr. Robert Jennifon.

Mrs. Fowler. Yes, I do know him.

Oates. Are you not a-kin to him ?

Mrs. Fowler. Yes, but I am forry to own I have

fuch a Relation.

Mr. At. Gen. Swear Mr. Gifford.

[JVhich was done.

Mr. Sol. Gen. Did you fee Mr. Ireland in Staf-

fordfhire, and when I pray you ?

Mr. Gifford. I faw him there at Wolverhampton

the 17th of AuguJ} 1678, and he continued there

till the 26th ; I faw him there every day.

Oates. Pray, my Lord, be pleafed to afk this

Gentleman, whether he were at the Trial of Ire-

land ?

Mr. Gifford. No, I was not in Court, nor ex-

amined as a Witnefs,

Oates. Were you at the Trial of the five Jefuits,

Sir?

Mr. Gifford. I was there, but was not examined.

L. C. J. Was it every day, fay you, that you
faw him at Wolverhampton ?

Mr. Gifford. Every day.

L.C.J. They fay, he was one day out of Town
at Litchfield.

Mr. Gifford. He was out of Town that day, but

I faw him.

Mr. At. Gen. Swear Mrs. Elizabeth Gifford.

[Which was done.

Mr. Sol. Gen. You hear the Queftion, did you
fee Mr. Ireland in StaffordfJoire in 78, and when ?

Mrs. E. Gifford. Mr. Ireland came to Wolver-

hampton the 17th of Augufi, and continued there

fill the 26th.

Mr. At. Gen. How do you remember it ?

Mrs. Gifford. By a Wake that was juft hard by,

that was at that time : and he came to my Uncle's

Houfe upon the Sunday following the Affumption of
our Lady.

Mr. At. Gen. Did you fee him every day till the

26th ?

Mrs. Gifford. I remember I did fee him every

day but two days that I was abroad at the Wake.

Oates. My Lord, I defire to know, whether fhe

was examined at any of the former Trials ?

Mrs. Gifford. Yes, at the five Jefuits Trial, I

was.

Oates. Were you not at Ireland's Trial ?

Mrs. Gifford. No, I v/as not.

Oates. There was one Gifford examined there.

Mr. At. Gen. Swear Mrs. Elizabeth Keeling.

[JVhich was done.

Mr. Sol. Gen. Did you fee Mr. Ireland at Wol-
verhampton, and when ?

Keeling. Yes, my Lord, I did fee Mr. Ireland at

Wolverhampton

.

Mr. Sol. Gen. Pray tell when it was.

Keeling. It was the 1 7th of Auguji he came to

my Miftrefs's Houfe.

Mr. Sol. Gen. What Auguft ?

Keeling. Auguft before the Plot.

L. C. J. Who was your Miftrefs >

Keeling. Mrs. Harwell, my Lord.

Mr. Sol. Gen. How long did he continue there ?

Keeling. He came on the Saturday, and I faw

him there till the Monday. When I was fent for

to my Mother's Burying, I left him and Madam
Dormer at Dinner, and came back on the Thurfday.

And in his Chamber I heard him difcourfe, but I did

not fee him. Upon the Friday he went abroad,

and returned again that Night. Upon the Saturday

I faw him, and he continued there till Monday
Morning, and then he went away, and returned on
Wednefday the 4th of September, and ftaid till Sa-

turday the 7th ; and then went away from Wolver^

hampton.

Oates. I defire to know what Religion this Wo-
man is of .''

Keeling. I am a Roman Catholick, God be

thanked.

Mr. At. Gen. Mrs. Keeling, when did Mr, Ireland

return again, do you fay, after he went firft to Wol-

verhampton ?

Keeling. It was the Wednefday feven-night after.

Sir.

Mr. At. Gen. That was the 4th of September.

L. C. J. How long ftaid he there then ?

Keeling. Till Saturday in the Forenoon.

Mr. At. Gen. Whither did he fay he was going

then ?

Keeling. He faid he went to Bellamour to Dinner.

L. C. J. Did you fee him at any time after ?

Keeling. No, my Lord, I faw him no more.

Mr. At. Gen. Then fwear Mr. Richardfon.

Which was done.

Mr, Sol. Gen. Pray, Sir, will you give an ac-

count when you faw Mr. Ireland, and where, in

the Year 78 ?

Mr. Richardfon. My Lord, I faw a Gentleman

that I was informed was Mr. Ireland at Wolver-

hampton, at a Wake ; which was Monday the 19th

of Auguft.

Mr. At. Gen. Where did he lodge }

Mr. Richardfon. At Mrs. Harwell's.
,

Mr. At. Gen. What are you, a Tradefman ?

\) Mr. Richardfon. Yes, an Apothecary in Wolver-

hampton.

L. C. J. How many Days did you fee him at

Wolverhampton

.

Mr. Richardfon. I faw him only one Day in the

Market-place.

L. C. J. You did not knov/ Mr, Ireland before?

Mr, Richardfon. But I was informed that was he.

L. C. J. What become of that Ireland that you
were informed was at Wolverhampton then ?

Mr„
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Mr. Richard/on. I heard prefently after that, up-

on Mr. Gates's Plot, he was fecured and executed.

Mr. At. Gen. What Rehgion are you of, pray.

Sir?

Mr. Richardfon. I am of the Church of England.

Oates. Pray, Sir, I would afk you this Queftion.

Mr. Richardfon. As many Queftions as you

pleafe, Mr. Oates.

Oates. Who told you it was Mr. Ireland?

Mr. Richardfon. Mrs. Harwell.

Oates. When was it fhe told you it was Ireland ?

Mr. Richardfon. To the beft of my remem-

brance, it was before he was apprehended as a

Traitor.

Oates. He is uncertain when he was told fo.

L. C. y. Well, make what advantage you can

of it by and by.

Mr. Jt. Gen. Swear Mrs, Eleanor Graves.

[Which was done.

Mr. Sol. Gen. Pray, Miftrefs, did you fee Mr.
Ireland at Wolverhampton at any time ?

Mrs. Graves. Yes, I did, my Lord.

Mr. Sol Gen. When was it ?

Mrs. Graves. The firfb time was fix Years ago in

Augufi, it is now going on feven Years fince.

Mr. Ai. Gen. What time in Augiifi was it .?

Mrs. Graves. The firft Day was the 20th or

2ifl:, I am fure I faw him upon the 22d ; for I

dined with him, and was with him all the After-

noon, and fupp'd with him. Upon the 23d we
went to Litchfield together, which was Bartholomew

Eve. And I faw him the 25th, which was Sunday

after.

L. C. y. Are you fure it is the Ireland we are

now fpeaking of.?

Mrs. Graves. They faid it was the fame Mr, he-

land that was executed. They call'd him fo.

L. C. y. Nay, there is no great doubt, but only

for Mr. Oates's Satisfaftion.

Mr, At. Gen. At whofe Houfe did he lie at Wol-

verhampton ?

Mrs. Graves. At Mrs. Harwell's

Mr. At. Gen. Where was it you fupp'd with

him, Lpray you ?

Mrs. Graves. He dined and fupp'd at a Rela-

tion's Houfe of mine.

L. C. y. Who was that? name him.

Mrs. Graves. It was at my Uncle Winford's.

L. C.y. Did you go along with him to Litch-

field, do you fay, on the 23d?
Mrs. Graves. Yes, and fo did my Uncle -, and at

Night we came back together.

Mr. Sol. Gen. What Religion are you of, Miftrefs ?

Mrs. Graves. I am of the Church of England.

Oates. My Lord, I defire to aflc her, how did

Ihe know it was the fame Ireland that was try'd ?

Mrs. Graves. It was the fame Ireland that they

faid was afterwards executed. I know no more.

Mr. Sol. Gen. Did you go back with him to Mrs.
Harwell'?, from Litchfield ?

Mrs. Graves. I did, to my Uncle Winford's

Houfe.

Mr. At. Gen. Now we come, my Lord, to ano-

ther Period of Time, which is from the 26th of

Auguft to the 29th ; and for that, we firft call Sir

Thomas Whitegrave., who is a Juftice of the Peace,

and a worthy Gentleman •, a Member of the

Church of England in that. County. Swear him.

{Which was done.

Mr. Sol. Gen. Pray, Sir Thomas, will you be
pleas'd to give the Court an account, whether you
faw Mr. Ireland in Staffordfhire 1678, and what
time it was ?

Sir Thomas Whitegrave. \ faw Mr. Ireland upon
the 29th o{ Auguft before the Popifh Plot ; it was
upon a Thurfday in the Afternoon upon Tixhall

Bowling-green ; and I difcourfed with him : he
told me he was to go home that Night with Sir

yames Simmons and Mr. Heveningham. They told

me afterwards he went on Saturday to Hilderfham„
and went thence on Monday following towards Bof
cobel : fome time after that, a Rumour came down
that Mr. Ireland was accufed with others, of being
in a Plot of the Papifts ; and myfelf, and fome o-

thers that were in Commiffion for the Peace in that

County, did reflefl upon the time that Ireland was
in the Country ; and we were a little difturbed,

becaufe he had been at particular Places among our
Neighbours, whom we knew to be Catholicks.

Mr. At. Gen. Can you remember no Day but
that one. Sir Thomas ?

Sir Thomas Whitegrave. Only the 29th I faw him
there, and difcourfed with him ; and afterwards
there was word fent to me, to defire me that I

would come up to London at his Trial.

L. C. y. And did you come up. Sir Thomas ?
Sir Thomas Whitegrave. No, I did not ; I had no

Suhp<sna ; and being a Juftice of the Peace, I did
not think fit to leave the Country at that time with-
out a Subpcena.

Oates. My Lord, I defire to know of this Gen-
tleman, how long he had been acquainted with Mr.
Ireland.

Sir Thomas Whitegrave. I never faw him before,

nor fince.

L. C. y. He goes nQ further than the 29th.

Mr. At. Gen. No, my Lord, he does not. Then
fwear Mr. William Fowler. [Which was done.

Mr. Sol. Gen. Pray, will you give an account
when you faw Mr. Ireland, and where ?

Mr. Fowler. I faw Mr. Ireland upon the 27th of
Auguft 78, in Staffordftoire, at a Horfe-Race at

,

Etching-hill. The Race was run between Sir Henry
Gough, and Captain Chetwind.

Mr. Sol. Gen. Did you fee him any other Day in

that Month ?

Mr. Fowler. Yes, the 19th of Auguft I faw him
at Tixhall Bowling-green.

Mr. Sol. Gen. When elfe did you fee him ?

Mr. Fowler. I faw him the lothoi Auguft htfore.

Mr. Sol. Gen. Where, at Tixhall, at my Lord
Afton's Honk}
Mr. At. Gen. Do you remember Sir Thomas

Whitegrave was upon the Bowling-green the 27th of

Auguft?

Mr. Fowler. Yes, he was, and did difcourfe with

Mr. Ireland there.

L. C. y. What became of Mr. Ireland after-

wards ?

Mr. Fowler. He went about the Country for fome
time, my Lord.

L. C. y. Was it the fame Ireland that was exe- •

cuted ?

Mr. Fowler. Yes, it was the fame.

L. C. y. You fay you faw him the 29th at Tix-

hall Bowling-green.

Mr. Fowler. Yes, I did fo.

L. C. y. When you heard he was taken up for

the Plot, what did they fay whither he went at that

time ?

Mr. Fowler. I think he went to Mr. Heveningham%
or thereabouts.

Oates. I would fain know this Gentleman's Reli-

gion

Mr, FQwler, I am a Roman Catholick.

L. c. y.
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L. C. J. We afk it only becaufe Mr. Oates defires

to be fatisfy'd in that Point.

Mr. Jt. Gen. Pray fwear Mr. Howard.

[JVhich was done.

Mr. Sol. Gen. What time in Aiiguft 78, did you

fee Mr. Ireland in Staffordjhire, and where ?

Mr. Howard. I came out of Shropjhire upon the

27th oi Auguft., to the Horfe-race at Etching-hill •:,

and there I faw this Mr. Ireland upon the 28th. I

dined at one Mr. Herbert Afton's Houfe at Bella-

more, and there I faw him again.

Mr. At. Gen. What other time did you fee him ?

Mr. Howard. Never any other time ?

Oates. How does he know it was the fame Mr.

Ireland ?

Mr. Howard. I came up to Town foon after, and

they told me that knew him, that it was the fame

Ireland that fuffer'd.

Mr. At. Gen. Swear Mr. Drayton.

[JVhich was done.

Mr. Sol. Gen. Where did you fee Mr. Ireland ?

'Mr. Drayton. At Etching-hill K^cc,

Mr. At. Gen. What Day was that ?

Mr. Drayton. That was the 27th of Auguji 1 678.

M. At. Gen. When did you fee him after ?

Mr. Drayton. The next Day following I did not

fee him ; but the Thurfday following I faw him at

Tixhall, and he went home with Mr. Heveningham

to Afton ; and I faw him on Friday, he was with us

there, and went a fifhing, and we catch'd a great

Pike of a Yard long, which was not ordinary with

us. Upon the 3 ift, which was Saturday, my Mafter

went to kill a Buck in the ^ark, and Mr. Ireland

went along with him -, and they went to a little

Village hard by, and there I parted with him, and

did fee him no more that day. Mr. Gerrard of

Hilderjham was to meet my Mafter a hunting, but

he was lick, and did not : Then upon Sunday the

ift of September, I was fent to fee Mr. Gerrard of

Hilderjham, and there I faw Mr. Ireland.

L. C. y. Who was your Mafter, pray you ?

Mr. Drayton. This Lord Gerrard of Bromley's

Father.

Mr. At. Gen. He was accufed by Dugdale of the

Plot, and died afterwards in Nevogate.

Oates. Pray afk Mr. Drayton what Religion he is

of?
Mr. Drayton. I am a Roman Catholick.

Mr. At. Gen. Swear Sir James Simmons.

[JVhich was done.

Mr. Sol. Gen. When did you fee Mr. Ireland, Sir

James ?

Sir J. Simmons. Upon Tuejday the 27th of AuguJi

78, I remember very well I faw Mr. Ireland at the

Horfe-race at Etching-hill, between Sir Henry Gough

and Mr. Chetwind; and I remember particularly, that

Sir Henry Gough's Horfe diftanc'd him. I did not

fee him before he came to the Inn •, but there we
met, and drank together. And Thurjday the 29th

of Auguji, being at Tixhall Bowling-green, Mr.
Ireland was there, and came home with my Father

Heveningham and me, and fome Gentlemen in the

Country •, and came to AJlon, and ftaid there that

Night. I remember the next Day was Pancrajs

Fair, and I went to the Fair, and did not come
home.

Mr. At. Gen. What Day of the Month is that

Fair ufually kept ?

Sir J. Simmons. It is an unconftant Time ; now
and then in September, now and then in Auguji

;

and that Year we had a Subfcription to get it regu-

lated to a certain Day.

L. C. J. Did you fee him after ?

Sir J. Simmons. My Lord, I cannot fwear to the

Saturday, becaufe I cannot fo well tell whether I

came back from the Fair on Friday Night ; I think
I did not.

Mr. At. Gen. Swear Mr. Green. [IVhich was done.

Mr. Sol. Gen. Did you know Mr. Irela?id ?

Mr. Green. Yes, my Lord, I did.

Mr. Sol. Gen. When did you fee him in 78 ?

Mr. Green. The firft time was Etching-hill Race
the 27th of Auguji.

Mr. Sol. Gen. What other Days do you remem-
ber?

Mr. Green. Thurjday the 29th I faw him ; I be-

long to Sir James Simmons, and Mr. Ireland came
home with him, and fome other Gentlemen, to

Mr. Heveningham'^ at Afton, and was a fetting with
him on Friday the 30th in the Afternoon. And Sa-

turday the 31ft he was a hunting with Mr. Gerrard.

Nay, more than that, I faw him drawn on the

Sledge, but not executed ; and that was the fame
Man that was there at that time.

Oates. What Religion is this Gentleman of?

Mr. Green. I was ever a Roman Catholick.

L. C. J. Pray, were they a fifhing that Day ?

Mr. Green. In the Morning he was, and they got
a great Pike ; I faw the Pike, and did eat part of
it.

Mr. At. Gen. Swear Mr. Fallas. [IVhich was done.

Mr. Sol. Gen. When did you fee Mr, Ireland,

Sir ?

Fallas. Upon the 1'hurjday after Sir Henry Gough^s

Race, which was Thurjday the 29th of Auguji,

Mr. Ireland came to Mr. Heveningham^s, and I

look'd to his Horfe there. Upon Friday Morning
they went a fifhing, and got a great Pike ; and I

did fee them go out a fetting after Dinner, he
and Mr. Green, with my Lady and the Keeper

;

and I faw him come in again : and I faw him
drink a Glafs of Table-Beer in the Hall. Up-
on Saturday Morning, which was the 31ft of
Auguji, they went a hunting in Mr. Gerrard's

Park, and kill'd a Buck ; and afterwards my
Mafl:er afl<.'d him to go home with him again, but

he would not ; for he faid he muft go to Mr. Lowe's

at Four, aud we parted at Three. And I came
here, and faw him executed ; but while he was at

my Mafter's Houfe, his Horfe was never out of the

Stable, but I brought it to him.

Mr. At. Gen. When did you fee him executed ?

Fallas. It was the 24th of January afterwards, I

think.

Oates. What Religion are you of?

Fallas. I am for the Church of England, a Pro-

teftant ; I always was fo.

Oates. Pray, my Lord, afli him when he was
acquainted with Mr. Ireland ?

Fallas. The firft time was the 29th of Auguji,

when he came to my Mafter's Hoafe.

Oates. That does not come to my time, my
Lord.

Mr. At. Gen. But it comes very clofe to it •, it

reaches to the 31ft of Auguji.

L. C. J. It is within a Day of you, upon my word.

Mr. Sol. Gen. And I'll tell your Lordfhip what is

yet more confiderable ; this Place is an hundred
and twenty Miles from London : but we fliall not

leave him there.

Oates. I defire to know whofe Servant he is ?

Fallas. I am a Servant to Mr. Heveningham, and
I ferve the King ; I come to teftify the Truth. I

was here before, but then we muil not be heard

;

all
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all the Cry was againft us, that we were Rogues,

and muil be knock'd on the head.

L. C. y. Were you here at any of the Trials ?

Fallas. I was at the Council-Table, and there

I was in great danger of being knock'd on the

head.

Oates. Would they have knock'd him on the

head at the Council -Table, does he fay ?

Fallas. I have been in the Room by the Coun-
cil-Table, where they have cried, knock them
down, hang them Rogues •, do they come to be

WitnefTes againft the Saviour of the World ? And
they came about me there, and afl<ed me if I

knew any of them, or was of their Company ?

And I was glad to fay I came thither about a Suit

of Law I had with a Brother of mine ; and then

they pitied me.

Mr. 6"^?/. Gen. Now we have brought him, my
Lord, every Night where he lodged from the 3d
(A Auguft to the 31ft.

Mr. At. Gen. And then we fliall prove that he

went to Mr. Gerrard's at Hilderjham that they fpeak

of; there he was the 31ft and 32d———

—

L. C. J. How, Mr. Attorney., the 3 2d 1 I doubt

you will hardly be able to tell us where he was

then.

yiv.At.Gen. The ifl o^ September \ mzzn, my
Lord.

L. C. J. Ay, we underftand you very well.

Mr. At. Gen. Swear Mr. John Pro£ior.

[JVhich was done.

Mr. Sol. Gen. When did you fee Mr. Ireland in

.78?

Pro5ior. I faw him the 31ft of yf^^^/? 78.

Mr. Sol. Gen. Where ?

Pro£lor. At Fulford.

Mr. Sol. Gm. At whofe Houfe ?

ProSlor. At Mr. Lowers.

Mr. Sol. Gen. That was the Place the other

Witnefs faid Ireland told him he was to be at

four of the Clock, and therefore went away at

three.

Mr. At. Gen. When did you fee him afterwards ?

Pro£ior, I faw him the next day, the ift of

September.

Mr. At. Gen. Where ?

Pro5for. At Efquire Gerrard's.

Mr. At. Gen. How far is that from Mr. Lowe's ?

ProEior. It is a Mile and an half.

Mr. Sol. Gen. Did you fee him afterwards ?

Pro5lor. Not there, I did not.

Mr. At. Gen. What Religion are you of ?

Pro£ior. I am a Proteftant.

L. C. J. What did you hear became of that Ire-

land afterwards ?

ProElor. I faw him executed at Tyburn afterwards,

and it was the fame Man.
L. C. J. Where did you live then ?

. ProEior. I lived at Fulford then.

L. C. J. W^hat, with Mr. Lowe .?

ProElor. Yes, my Lord.

Oates. It feems he v/as a Servant to a Papift.

L. C. J. What then, what of that ?

Oates. My Lord, I defire you would afk him,
whether he ever fiw Ireland hefore the 31ft of Au-
guji vv'hich he fpeaks of ?

Pro5ior. No, I did not

L. C. J. But you are fure it was the fame Man
you faw executed ?

ProHar. Yes, I am fure of it.

Mr. Sol. Gen. What Circumflance can you tell

that he was the ilt of September at Mr. Gerrard's \

ProSfor. I went to Dinner thither that Day : I

rode before Madam Brooke.

L. C. J. What Day of the Week was that ift

of September ?

ProSlor. It was upon a Sunday, my Lord.
Mr. At. Gen. Was that about Pancrafs Fair-

time ?

Pro5for. Yes, my Lord, it was.

Mr. Sol. Gen. He can tell you another Circum-
flance how he comes to remember him at Mn
Lowe's the 31ft oi Auguft.

L. C. J. Ay, by what Token do you remem-^
ber that he was there the 31ft of Augufi ?

ProBor. I went that day to
'

pay fome Money, and came home again in the

Afternoon ; and juft as I came in, he came thi-

ther.

Oates. How does he fay he knows him to be
the fame Man ?

L. C. y. He has told you twice, he faw him exe-

cuted.

Oates. What Religion is he of, does he fay ?

L. C. y. He is a Proteftant.

Mr. At. Gen. Then fwear Mr. yohn King,

[fVhich was done.

Mr. Sol. Gen. Pray, do you acqtaint the Court
and the Jury where you faw Mr. Ireland., and
when.

Mr. King. I faw Mr. Ireland at Mr. Gerrard's of
Hilderjham the ift of September, that Year that the

Plot broke out, which was in the Year 78.
There I faw him on Sunday ; and there he ftaid all

Night, and fo did I ; and on Monday Morning
I went to Mrs. Crompton's where I liv'd, and
he came thither to Millage as foon as I, which is

within a Mile of Hilderjham., and dined there the

fame day.

L. C. y. How far is that from London, pray you ?

Mr. King. An hundred and ten Miles.

L. C. y. And he was there at Dinner, you fay ?

Mr. King. Yes, he was.

L. C. y. How long was it before Dinner was
done ?

Mr. King. I believe he might go thence about

two of the Clock.

L. C. J. Where did he fay he defigned to go
then ?

Mr. King. He defigned to go to Bofcobel that

Night.

L. C. y. Do you remember any body elfe was
at Mr. Gerrard's then when you faw him ?

Mr. King. Yes, Mr. Jerman Drayton was at Hil-

derjham at that time.

Oates. Pray, what Religion is this Gentleman
of?

Mr. King. I am a Roman Catholick, Mr. Oates.

Mr. At. Gen. Pray fwear Mr. Francis Lee.

[JVhich was done.

Mr. Sol. Gen. Pray, tell my Lord and the Jury
where you faw Mr. Ireland, and when.

Lee. I was a Servant to Mr. Gerrard, and Mr.
Ireland upon Saturday Night came to my Mafter's

Houfe, and ftaid all Night and all Day on Sunday,

and went away on Monday to Millage.

L. C. y. What time and what Year was it ?

Lee. It was in 78 ; but I am not certain of the

Day of the Month : It was on a Saturday he came,

and I have Witneffes to prove I was there at that

time.

L. C. y. What Month was it .?

Lee. It was in Augujt, as I think, the laft Day 5

but I am not certain. And he went oii Monday
to
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to Millage, and there dined at Mrs. Crompton's ;

and from thence he went to Pancrafs, and thence

he did go to Bofcobel, and ftaid all Night there,

Mr. /it. Gen. That was the 2d oiSeptember.

L. C. y. How do you know he went to thefe

Places ?

Lee. I was told fo,

Oates. My Lord, I defire to know how long this

Man was acquainted with Ireland before ?

Lee. I never faw him but at that time.

Oates. How does he know it is the fame Man
then ?

Mr. King. Here is a Man that faw me with him,

and was prefent at Ireland's Execution.

L C. 7. Who is that, Proffor ?

Mr. King. Yes. my Lord.

L, C J. Then call Pro5lor again. \JVho came

in again.'] Who went along with you to Dinner on

Monday ?

- . Lee. My Lord, he did fee me at Hilderjham at

Mr. Gerrard's.

Z.. C. y. What fay you, Pro^lor^ was this Gen-

tleman there at that time ? -*-

ProSior. Yes, my Lord, I did fee him there.

L. C. y. Was that the fame Man that Was execu-

ted, which you faw at Mr. Gerrard's,

JProEior. Yes, it was.

L. C. y. Did you dine with Mr. Ireland on Mon-

day at Mrs. Crompton's ?

Lee. Yes, my Lord, I did, and went afterwards

with him to Pancrafs, and ftaid there two Hours,

and then he went to Bofcobel.

Mr. Sol Gen. There are the two Days gone

which Mr. Oates fwore to, and in which he was fo

pofitive that it was either the ifl: or 2d of Septem-

ber.

Mr. At. Gen. Then fwear Mr. Biddolph.

[Which was done.

Mr. Sol. Gen. Pray, Sir, when did you fee Mr.
Ireland., and where ?

Mr. Biddolph. My Lord, I was in Staffordjhire

the latter end of Augufi and the beginning oi Sep-

tember^ and I was at Mrs. Cro»2/>/o«'s Houfe, which

is my Aunt, the 2d of September being Monday.,

where I faw Mr. Ireland, and dined with him that

day ; and after Dinner he went with Mr, Gerrard's

Son, who was to go to School to Bofcobel. And I

will give your Lordfhip a particular Circumftance

that may fatisfy you that I am not miftaken in the

time : As I came thorough Northamptonfhire that

Summer, I was at my Lord Cullen's, and he de-

fired me to be at a Horfe-Race at Newton-Slade,

where there is a Plate always run for upon the firft

Thurfday in September, and that Year it was the 5th

of September, Now s-nen I dined at my Aunt
Crompton's., ftie would have had me ftaid all Night

at her Houfe, but I excufed my felf, and told her I

had promifed to come to my Lord Cullen's to be at

the Race, and I muft needs be there before, to be

as good as my Word to my Lord ; and therefore I

went away to Pancrafs, and fo on my Journey,

otherwife I had ftaid with my Aunt all Night :

And I am fure this was Monday before this Horfe-

Race.

Oates. My Lord, this Gentleman fpeaks to no

Year particularly.

Mr. Biddolph. It was in 1678, the Year before

Ml". Oates's Plot broke out.

Mr. At. Gen. Now we will call Mrs. Crompton :

' Swear her. [Which was done.

Mr. Sol. Gen. Pray, when did you fee Mr. Ire-

landj Mxs. Crompton ?

Mrs. Crompton. He v/as at my Houfe at Millage

in Staffordfoire at Dinner, the fame Day that my
Nephew Biddolph did dine there : As for the Day
of the Month, I cannot fo well tell it, becaufe when
my Friends dine with me, I don't ufe to note

down the Day particularly ; but it was, I remem-
ber, a pretty remarkable time, for it was about

Pancrafs-'F-iAX. Mr. Gerrard of Hilderfham came
with him, and Mr. Ireland being a Stranger, I

afked who he was, and they told me it was Mr. Ire-

land: He never was at my Houfe before nor after j

he was a meer Stranger to me.

L. C. y. What Day was it, fay you ?

Mrs. Crompton. It was the fame Day my Nephew
Biddolph dined there.

L.C.y. Was it Monday the 2d of September, do
you remember .?

Mr, At. Gen. He fays he was at her Houfe at

Millage that Day, and fiie fays it was the fame Day
he dined there.

Mrs. Crompton. But I never note down the par-

ticular Days when my Friends dine with me, except

I had particular occafion to do it, as I had none at

this time.

Oates. My Lord, I defire to know what Religion

this old Gentlewoman is of .''

Mrs. Crompton. I am a Roman Catholick, my
Lord.

Mr. At. Gen. Swear Mrs, Palmer.

[Which was done.

Mr. Sol. Gen. Mrs. Palmer, where did you fee

Mr. Ireland ?

Mr. Palmer. I was at Dinner at Mrs. Crompton's

at Millage, where there was a Gentleman called

Mr. Ireland that did dine there.

L. C. y. When was it .?

Mr. Palmer. I cannot tell truly what Day it

was.

L. C. y. Who was there befides you at Dinner
that Day ? .

Mrs. Palmer. 'Tis fo long fince, I cannot re-

member.

L. C. y. Was Mr. Biddolph there ?

Mrs, Palmer. Not that I remember, my Lord.

L. C. y. What do you bring her for, Mr. At-

torney ?

Mr. At. Gen. She dined there that Day it feems j

but if ftie cannot remember it, I cannot help it.

L. C. y. But thefe kind of Witnefles do but

flack your Proof.

Mr, Sol. Gen. My Lord, I think we do over-do

our Bufinefs indeed.

Mr. At. Gen. We have one more Witnefs to

this Point, and that is Mrs. Mary Holmes ; fwear

her, [Which was done.'] Where did you fee Mr.
Ireland in the Year 78 ?

Mrs. Holmes. I faw him zt Millage, my Lord.

L. C. y. When ?

Mrs. Holmes. The firft, or the beginning of Sep-

tember, I am fure.

Mr. Sol. Gen. What Day of the Week was it ?

Mrs. Holmes. Monday.

L, C. y. You have Proof enough of this, Mr.
Attorney- General.

Mr. At. Gen. Truly, I think fo, my Lord.

Mr. Sol. Gen. Pray fwear Mrs. EJiher Gifford.

[Which was done.] Mrs. Gifford, when did you fee

Mr. Ireland ?

Mrs. Gifford. Upon the 2d of September 78, I

faw Mr. Ireland, above a hundred Miles from this

Place.

Mr. 5^/. Gen. Where ?

Mrs.
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Mrs. afford.

Mr. Sol. Gen.

Mrs. Gifford.

-clock.

Mr. Sol. Gen.

Mrs. Gifford.

Mr. At. Gen.

At Pancrafs.

What time of the Day was it .?

In the Afternoon about four or five

Did he (lay there all Night ?

I cannot tell indeed.

Swear Mr. Pendrel.

[jVhich was done.

Mr. Sol. Gen. Now, my Lord, we are come to

the 2d of September in the Evening •, we fhall prove

where he was that Night and the 3d, and then we
fhall return to the 4th of September., when Mrs.

Harwell fwears he came back to Wolverhampton.

Mr. Hanfes. When did you fee Mr. Ireland., Mr,
Pendrel ?

Mr. Pendrel. I f;vv him upon the 2d o^ September.

Mr. At. Gen. Where did you fee him .''

Mr. pendrel. At Bofcobel at my Houfe, there he

lodg'd with me that Night.

Mr. Sol. Gen. In vi'hat Year was it ?

Mr. Pendrel. In the Year 1678.

Mr. At. Gen. Was it the September before the

Plot, and before Mr. Ireland was executed .?

Mr. Pendrel. Yes, my Lord, it was,

L. C. y. Did you know him before ?

Mr. Pendrel. No, I did never fee him before, as I

knov/ of.

L. C. J. How long did he flay there .?

Mr. Pendrel. Lie ftaid that Night and the next

Day all day, and went away the 4th of September

to Black- Ladies.

Mv.Sol. Gen. Whofe Houfe is that ?

Mr. Pendrel. It is Mr. John Gifford's.

L. C. J. You fay you live at Bofcobel ; did you

hear any thing of a Letter came to your Houfe for

Mr. Ireland ?

Mr. Pendrel. Not that I know of, my Lord,

there was not any that I remember.

Mr. At. Gen. Then fwear Mrs. Pendrel.

\_Which was done.

Mr. Sol. Gen. Pray, Miftrefs, will you give an

account where you faw Mr. Ireland.

Mrs. Pendrel. I faw him at Bofcobel., at the Royal
Oak ; he came there the 2d Day of Septetnber.

Mr. Sol, Gen. Can you tell wliat Year it was }

Mrs. Pendrel. It was the firft beginning of the

Plot.

Mr. Sol. Gen. How long did he flay there ?

Mrs. Pendrel. He ftaid Tuefday, and Wednefday

he went to Blaek-Ladies^ and fo away to Wolver-
hampton.

Mr. Sol. Gen. We have but one Witnefs more^

my Lord, for Wednefday the 4th of September., and
then we have done. Swear Mr. Charles Gifford.

\lVhich was done.'] When did you fee Mr. Ireland ?

Mr. C. Gifford. May it pleafe your Lordfnip, I

faw Mr, Ireland at my Father's Houfe at Black- La-
dies

Oates. My Lord, I would afk Mrs. Pendrel a

Queftion before (he goes : Whether fhe was not a

Witnefs at the five Jefuits Trial ?

Mrs. Pendrel. I was in Court, but they would
not fufFer me to fv/ear,

Oates. Did fhe not give Evidence there ^

L. C. J. She was examin'd, but fhe could not be
fworn, bccaufe flie came to teftify againft the King
in a Capital Caufe.

Mr. At. Gen. Pray, what fay you, Mr. Charles

Gifford ?

Mr. C. Gifford. My Lord, I fay I faw Mr. Ire-

land at my Father's Houfe at Black-Ladies, and he
ftaid there an hour and an half, and went through
Vol. IV.

Chillington., and faid he would go to Wolverhamp-
ton.

Mr. At. Gen. What Day of the Month was it ?

Mr. C. Gifford. I am morally certain, it was the

4th of September., and fo he went to Wolverhamp-
ton., as I am informed. He came to our Houfe to

fee a Lady that was there.

L C. J. What Lady was it .'*

Mr. C. Gifford. It v^as one Madam Wells.

Mr. At. Gen. Thus, my Lord, we have lodged
him the 4th of September at Wolverhampton., when
Mrs. Harwell fays, he return'd to her ; and fo, my
Lord, we have given an Account where he was
from the 3d o{ Augiifi to the 14th oi September.

Mr. Sol. Gen. We have prov'd where he was every

Day in that time, but only the 8th of September,

and for that we milft leave it to the Jury. We haVe
proved that he came away from Mrs. HarweWs the

7th, and he faid he was to go to Tixhall \ and
the 9th he did go from "Tixhall in Sir John South-

coai\ Company, and came to London the 14th.

L. C. J. Well, what fay you to it, Mr. Oates ?

Oates. Has Mr. Attorney done his Evidence, my
Lord .?

Mr. At. Gen. We fhall call no more WitnefTes,

unlefs you go about to fupport your own Credit,

and then we have other WitnefTes to call.

Oates. I do not value any Witneffes you can

bring againft my Credit.

Mr. At. Gen. Well, for the prefent, we do ncft

delign to call any more Witneffes.

L. C. J. Then let us hear what you fay to it.

Oates. My Lord, here is an Indictment exhibi-

ted againft me, which fets forth, that I fhould fwear

at Mr. Ireland's Trial, that Mr. Ireland was in

Town the ift and 2d o^ September ; and.it fets forth,

that in f'uth he was not in Town : And likewife it

fets forth, that I fwore at the Trial of the five Je-
fuits, that Mr. Ireland took his leave of me and c~

thers here in Town at his Lodging in Ruffel-ftreef,

between the 8th and 1 2th of Augufl : whereas the

Perjury there affigned, is this. That he did not

take his Leave of me, or any other Perfon, be-

twixt the 8th and 12th of Auguft, at his Lodging
in Rufjel-Jireet. Now, my Lord, I was not the

only Witnefs of Mr. Ireland'^ being in Town in the

Month of Augufl., nor the only Witnefs of his being

in Town about that time in September. My Lord,

my Profecucors have endeavoured to maintain this

Charge againft me thus : The firft thing they have

gone upon, as far as I can remember in the Indift-

raent, is as to the ift or 2d of September., or ra-

ther, they have endeavoured to. prove both undef

one. Now in anfwer to all this Evidence, my
Lord, the firft thing I fhall offer to your Lordfhip's

Confideration, and the Confideration of the Jury,

is the great Hardfliip I lie under, after fix Years

time, to be put to difprove what the Counfel here

have now offered againft me. My Lord, I obferva

firft, that this Indiftment, which is now upon Trial,

is founded upon the Trial of Ireland., which was the

\']t\\ oi December 1678, at thQ Old- Bailey., and it

is now fix Years after that Evidence of mine was de-

livered. A fecond thing is, that the Indictment is

found by fpecial Commiffion, as appears by the In-

dictment itfelf Now I muft recommencf to the

Confideration of your Lordfhip and this Jury, why
the Profecution of this pretended Perjury has been

dclay'd fo long, when it appears by the Evidence

which has been produced, that the WitnefTes to

prove it were known fix Years fince, as much as

they are now ; and there is no colour of Evidence

N offered.
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oflFered, that any new Faft has been lately difcovered

which was not then known. There is no Reafon, my
Lord, that is affigned or can be affigned for this De-
lay, but only that the Hardfhip might be the greater

upon me : For now it is difficult, if not impoffible

for me to maintain the Evidence I then gave, fo

many Perfons being fince dead, or gone beyond
the Seas, and many things that were frefhthen, are

now grown out of Memory -, and I beg your Favour
to infift upon this, and I think it cannot be denied me.

If fuch a Pradlice as this be admitted, no Witnefs

is fafe in giving his Teftimony againft any Confpi-

rators whatfoever. For, my Lord, I mull defire

leave to offer another thing to your Confideration,

before I fpeak to the particular Evidence, and

that is this ; That here is nothing but a bare Point

of Time upon which this Perjury is affigned ;

when the Subftance of the Teftimony that I gave

at the Trials of Mr. Ireland and the reft about the

Popifh Plot, is not affiigned as any Perjury at all ;

it is only a Circumftance of Time and Place. And,
my Lord, I fhall offer this to your further Confi-

deration, that Ireland was convicted for a treafonable

Refolution to murder the late King, and not for

being in Town in Auguft or September 78, or elfe-

where ; and he was not convifted for his being in

his Chamber in Ruffel-Jlreet, and taking his leave

there in Auguft^ which is one matter of the Perjury

now affigned. Next, my Lord, 'tis hard and un-

reafonable to tie up Witneffes that come to difcover

Plots and Confpiracies, to fpeak pofitively as to

Circumftance of Time and Place, and every little

Pundlilio in their Evidence, to bind thern up to fuch

Niceties in the delivery of their Teftimonies, as to

Time and Place. It is ufual to fpeak with latitude,

as to fuch kind of things, and 'tis probably my
Evidence which is now in queftion, was not that

Ireland was the ift or 2d of Septemher pofitively

here in Town -, but, my Lord, I did (I believe)

give myfelf a latitude, and would not confine my-
felf to either the ift or 2d, 5th, 6th, 7th, or 8th ;

but, my Lord, that he was in September there, I

am pofitive. I muft therefore beg your Lordfliip's

and the Court's Opinion, whether that Mr. Fojier

did prove that I was pofitive and precife to the Days
of the ift and 2d o^ September 78 ?

L. C. y. In my Opinion it is a plain Evidence

that you did fwear pofitively to thofe two Days -,

and you fpoke to a Circumftance very material in

your Evidence, that either the ift or 2d of Sep-

tember you h»d twenty Shillings of him in Town
here : Now that Circumftance of his Kindnefs to

you, was not a Circumftance either of Time or

Place.

Oates. Then, my Lord, I fhall begin with my
Proofs : but, my Lord, I defire I may have free

Liberty to mind my Bufinefs -, for here is a Gentle-

man behind me that will not let me be at quiet,

but is either meddling with me or my Papers.

L. C. y. Who is it ? Let me know him, and I

will take care to make him quiet, or fet him farther

off. You, Gentlemen that are at the Bar fhould

know better, one would think : He muft have

liberty to make his own Defence ; and if he com-
plains and lets me know who meddles with him,

they had better do fomewhat elfe.

dales. My Lord, the firft thing that I offer, is,

that Ireland was convidted of Treafon, and for that

you have the Record.

L. C. y. It is allowed of all fides, that Ireland

was convided and attainted of Treafon.

Oates. Then, iijy Lord, the principal Defence

which, as near as I can remember, Mr. Ireland made
at his Trial, was an Endeavour to prove that he was
not in Town between the 8th and 12th ofAuguJl, nor
the ift and 2d Days of September, which are the
Points now in Iffue -, and he then produced one
Mr. Gifford, and his Sifter and Mother ; and fifteen

or fixteen "Witneffes were produced at Mr. White-
bread's Trial, of which there is another Record, that

being fix Months after Mr. Ireland w^ls tried : Tiiere
Mr. Whitebread produces feveral Witneffes, Mr.
Gifford, I fay, and feveral others, J think to the
number of fixteen, which were to prove Ireland's

being out of Town in thefe times that thefe

Witneffes fpeak of Now, my Lofd, all thofe

feveral Witneffes being produced to fuove Ireland

then out of Town, the very Point that is now in

Iffue, was then fo -, and notwithftanding all thofe

Witneffes, the Jurors who tried Mr. Ireland, and
the Jurors who tried Mr. Whitebread and the other
four Jefuits, found them guilty -, tho' they endea-
vour'd with all their force imaginable to oppofe my
Teftimony, and it was left to the Confideration of
the Jury what their Witneffes had faid. If your
Lordfhip pleafes to remember, my Lord Chief
Juftice Scroggs did obferve to the Jury, that the
Evidence of the Prifoner at the Bar did confift

only in Punftilio's of Time ; which, as near as I
can remember what he faid, he called a Nicety of
Time -, and in Whitebread's Trial he was pleafed
to call it catching in Point of Time. And it was

'

obferv'd at Ireland's Trial, that his Defence was
fo weak, that my Lord Chief Juftice Scroggs, upon
the Integrity of Bedloe's Evidence and mine, ufes

thefe Words to the Jury, (tho' he then endeavour'd
to do what thefe Witneffes do now :) It is mofl
plain the Plot is difcovered, and that by thefe

Men, and that it is a Plot, and a villanous one.
Which fliews not only the Fullnefs and Satisfaftori-

nefs of our Proof that we gave, but does alfo

take notice of the little Shifts and catching Tricks
he made ufe of to prove himfelf out of Town ;

which would not weigh with the Court. There-
fore I obferve, it is but the fame Objection that

then was made, and is not a new one now. And
my Lord Chief Juftice that then was, fpeaking of
that Proof he brought (which the Court heard
with patience, but could eafily fee thro' the Vanity
of it) faid. What Arts they have of evading this,

I know not ; for as they have turn'd their Learning
into Subtilty, fo they have their Religion too. All
this is well remembered by thofe that were by,
and heard that Trial : And tho' Irehnd laboured

to difprove me in that Circumftance of Time, yet

ftill the Court did juftify the Evidence that Mr.
Bedloe and myfelf had given. And the fame Chief

Juftice faid, I leave it to you to confider, v/hether

you have not as much Evidence from thefe two
Men as can be expefted in a Cafe of this nature

;

and whether Mr. Oates be not rather juftified by the

Teftimony offer'd againft- him than difcredited.

This was after his Pjca was debated and confidered :

and I muft further obferve to your Lordfhip, that"

tho' Mr. Ireland by his falfe Witneffes preffcd this

matter as far as he could then, and urged the Court

to believe it -, yet when the Jury brought in their

Verdift and found him guilty, the Chief Juftice ex-

preffed the Satisfadtion of the Court in thefe

Words : You have done. Gentlemen, like very*

good Subjefts and very good Chriftians ; that is to

fay, like very good Proteftants : and now much
good may their 30000 Maffes do them. This, my
Lord, was die Cafe of Mr. Ireland, at his Trial

;

and
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and the fame Point of his being out of Town was

again managed before a fecond Jury at the Trial

of the five Jefuits ; but the Court faw the Defign

of the Popifli Party to blemifh the Evidence given

of the Plot : but yet they look'd upon it only as a

Trick. And my Lord Chief Juftice Scroggs, in

fumming up the Evidence at that Trial, fays,

They fall foul upon Mr. OateSj meaning myfelf -,

he appears to have been their Agent, and whilft fo,

bad enough : But if he had not had a mind to be-

come a good Man, he would not have done us that

good he has done, in the Difcovery of the Defign

they had engaged him in. And if your Lordfhip

pleafe to remember, that at that Trial of the five

Jefuits, when all Arts were ufed to prove Ireland

out of Town, and me at 5t. Omers, in the fame
Charge to the Jury, my Lord Scroggs did take no-

tice that the Jefuits were very exaft at catching in a

Point of Time ; but now fays, that is a thing that

BO Man can precifely charge his Memory withal ; and
therefore he does there perfuade the Jury, that that

Ihould not be too ftridlly the Meafure of their Judg-
ments about Truth and Falfhood, by the Miftake

of kyttn or eight Days : For, faid he to the Jury,
examine your felves how often every day you do
miftake things that have been tranfadled half a Year
ago, and err in point of Time, taking one Week
for another, and one Month for another ; and
therefore you are not to lay too great a Weight upon
the Point of Time. Now, if too great Weight,
my Lord, be not to be laid upon a point of Time,
then this Charge that is now brought againft me is

not of weight at all. And befides, my Lord, this

ought to be confidered, if this were the great Ob-
jeftion then, and then anfwered, it ceafes to be an
Objedlion now. And, as the Court did obferve at

the fumming up of the Evidence, that they made
their Defence about the Uncertainty of a Point
of Time, which was no Defence at all -, fo that,

my Lord, the whole Courfe of my Plea is this :

'Tis a hard cafe for a Man, after fix Years, to be
indidted for a Circumftance of Time. I will firft

offer the Teftimony of one Witnefs that is dead,

and that is Mr. Bedloe, who at his Death confirmed
all that he had fworn of the Popilh Plot to be true,

and affirmed that he had rather fpoken lefs than the

Truth, than more ; and for that I defire that my
L-ord Keeper may be called, who took his dying
Examination.

L. C. y. As for that, Mr. Oaks, it is a thing
very well known to the World, and particularly

to a worthy Gentleman that fits by you, \_Pointing

to Mr. North] that Mr. Bedloe, when he was fick,

did make fome fuch Proteftation.

Oates. T^en, niy Lord, I defire that Mr. Blaney
may be fworn, to give an account what Mr. Bedloe

teftified at Ireland's Trial.

'Then. Mr. Blaney was fworn.

Oates. Mr. Blaney, pray will you fee in your
Notes of Ireland's Trial, whether Mr. Bedloe did
not fwear that Mr. Ireland was in Town, the

latter end of Augufi 78, or the beginning of
September ?

Mr. Blaney. Whereabouts in the Trial is it.

Sir ?

Oates. It is in the printed Trial, folio 41.
Mr. Blaney. My Lord, I do find thefe Words

in my Notes, that Mr. Bedloe fhould fay, about
the latter end of Augufi, or the beginning of
Vol. IV,
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September, but I believe it was the latter end of
Auguft, Mr. Ireland was at Earcourt's Chamber,
and being afked the Queftion by my Lord Chief
Juftice Scroggs, Whether he faid pofitively, it was
the latter end of Auguft -, he faid it was in Auguft^
he would not be pofitive to a Day, but he thought
the latter end.

L. C. J. 'Tis very well known too, that
Bedloe did fwear Ireland was in Town the latter

end of Auguft, or beginning of September ; and to

confirm it upon Mr. Ireland's denial, you fwore he
was in Town the i ft or 2d of September -, and gave
you twenty Shillings, that was the Occafion of
your Oath.

Oates. Then, my Lord, I defire to call fome'
WitnefTes to teftify to the Depofition that was
taken of Mr. Jennifon, about Ireland 's being then
in Town.

L. C. y. When was that Depofition taken, and
before whom ?

Oates. It was taken in the Year 79, by Sir Ed-
mund Warcup.

L. C. y. But we cannot admit that in Evidence,
unlefs the King's Counfel will confent.

Oates. My Lord, I will then produce what he
fwore at another Trial.

L. C. y. Why, where is he, is he dead ?

Oates. My Lord, it has coft a great deal of
Money to fearch him out ; but I cannot any where
meet with him, and that makes my Cafe fo much
the harder ; that I cannot, when I have done all

that Man can do, to get my WitnefTes together. I

fent in the depth ofWinter for him, when I thought
my Trial would have come on before; but I could

never hear of him.

L. C. y. We cannot help that.

Oates. Will what he faid at any other Trial be
Evidence here ?

L. C. y. Look you, though in ftridlnefs, unlefs

the Party be dead, we do not ufe to admit of any
fuch Evidence ; yet if you can prove any thing

he fwore at any other Trial, we will indulge you
fo far.

Oates. Have you the Record of Sir George IVake-

man's Trial there. Sir Samuel Aftry ?

Mr. At. Gen. Here it is •, if Mr. Oates have any
ufe for it, we will lend it to him.

L. C. y. Put it in ; and now prove what you
can, what yennifon fwore at that Trial.

Oates. Mr. Blaney, have you your Notes of Sir

George Wakeman's Trial here ?

Mr. Blaney. No, Sir, the Ticket of your Sub-

pcena did only mention Ireland, Whitebread, and
Langhorn's Trials. But I did formerly upon another

Occafion look for the Trial of Sir George Wakeman.,

but could not find it among all my Notes.

Oates. Sir, can you remember then what yen-

nifon fwore at that Trial, about Ireland's being here

in Town ?

Mr. Blaney. Truly, my Lord, I can never truft

my Memory at all when I take Notes ; and it is

now fo long fince that Trial, that I dare not un-

dertake to fay I remember any Particulars of it.

L. C. y. He fays it is fo long fince, that he

cannot remember any thing. But there is Sir Ed-

mund Warcup now ; is he fworn ^

Cryer. Yes, my Lord.

L. C. y. What do you afk him then ?

Oates. I would defire to examine Sir Edmund
Warcup, my Lord, about the Depofition of yenni^

fin that he took,

.N.2 , .
L.cy,
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L. C. J. But we tell youthattannot be •admitted

as Evidence, without they will confent to it on the

other fide.

Oates. My Lord, he proves Mr. Ireland here

the 19th of i^ugufi, and that contradidls thefe Wit-

neffes.

L. C. y. If they will admit it, well and good •,

elfe we cannot do it.

Mr. J(. Gen. My Lord, we will be fo fair with

Mr. OateSf if he will admit Mr. Jenmfon's Letter,

that is under his hand, wherein he does own that he

was miftaken in his whole Evidence about that

matter, we will confent his Depofition be read.

Mr. Juft. Withins. If he will not confent to that,

there's no reafon you fliould confent to the other,

Mr. Attorney.

L. C.J. Look you, Mr. Oates., Mr. Attorney

makes you this Offer j you defire to have Mr. Jen-

mfon's Depofitions read, which cannot be done

without their Confent ; they tell you they will con-

fent, if you will let them prove what he has own'd

fince about that Bufinefs.

Oates. My Lord, I will confent with all my
heart ; let them read any Letter under his hand.

L. C. J. Well, do it on both fides by confent

;

and now, Mr. Oates^ do you produce his Examina-

tion.

Oates. Pray, Sir Edmund Warcup, will you

pleafe to give the Court an account, what Depofi-

tion Mr. Jw«//o« made before you, dbout Ireland's

being in Town in Augufi 78 .?

Sir Edmund Warcup. If my Lord commands me,

I will.

h. C. J. Ay, you muft anfwer his Queftion.

Sir Edmund Warcup. This Mr. Jennifon did make
one Information before me, and according to the

Duty that was incumbent upon me, I deliver'd it

in to the King and Council, and there it has lain

ever fince ; for me to remember the Particulars of

it, is impoflible.

L. C.J. Have you his Examination here, Mr.
Oates ? If you have, (hew it him.

Sir Edmund JVarcup. If I fee my Hand to it, at-

tefbing it was fworn before me, I can fay fomewhat

to it.

Oates. My Lord, he fays he deliver'd it in to the

Council ; but it is printed.

L. C. J. That is no Evidence, Man.
Sir Edmund Warcup. I can fay nothing to it, un-

lefs I faw it under my own hand.

Oates. That is impoflible for me to have, my
Lord.

L. C. J. I <:annot tell how to help it.

Sir Edmund Warcup. You have no more to fay to

me. Sir, have you ?

Oates. No, Sir, I have not. Pray call Sarah

Mr, At. Gen. Is that the fame that was Sarah
Paine ?

Oates. I think fo. Sir ; I am not fure it is fhe,

till fhe come hither.

Cryer. Here is Sarah Batten.

Oates. Pray fwear her, and call Sir Thomas Dole-

man. [Which was done.'] But Sir Thomas Doleman
did not appear.

Oates. Pray was not your Name Sarah Paine ?

Batten. My Lord, I defire my Charges before I

Ipeak.

L. C. J. What is your Name, good Woman ?

• Batten. My Name is Sarah Batty.

Oates. Was not your Name Sarah Paine, once ?

Batty. No, my Maiden-Name was Sarah Ed-
munds.

Oates. Was not you a Witnefs at the Trial of

Mr. Ireland.

Batty. No, Sir.

Oates. Did not you live with my Lord Arling-

ton ?

Batty. No, Sir.

Oates. Then I have been at all this Charge for no-

thing. Are you fure your Name was not Sarah

Paine ?

Batty. No, indeed, Sir.

Oates. They told me that fhe liv'd at Uxbridge,

and thither I fent.

Batty. I do live at Uxiridge, Sir,

Oates. Upon your Oath, were you a Witnefs at

any of the Trials, or no ?

Batty. No, my Lord, I was not,

Oates. Then I have nothing to iay to her.

L. C. J. What other Witnefles have you to call ?

Oates. We have laboured all we could to find her

out, and fcarched for her with all the care imagina-

ble ; and here we thought we had had her, but it

feems it is not (he.

L. C. J. We cannot help it.

Batty. I hope, my Lord, yoa will confider my
Charges in coming up hither,

Oates. 1 will take care of thee. Sweet-heart.

L. C. J. Who do you call next ?

Oates. Pray call Mr. Charles Clare.

Cryer. He is not here,

Oates, Pray call Mr. Percival. My Lord, I de-

fire Mr. Blaney may give an account what fhe

fwore about Ireland's being in Town, feeing I can-

not have her here.

L. C. J. That we cannot do neither, without

Mr. Attorney will confent : For this, as well as the

other, is an extraordinary thing.

Oates. You fee by my bringing this Witnefs,

my Lord, that I have done what I could to find

her out.

L. C. J. What fay you, Mr. Attorney, will you
confent ?

Mr. At. Gen. No, my Lord, it is fo irregular,

that we cannot confent to it.

Oates. Pray call Mr. Percival atid Mr. Vaughan.

Cryer. They do neither of them appear.

Oates. Then I muft lofe the benefit of her Tefti-

mony,
L. C. J. Have you done .?

Oates. No, my Lord, I will have done imme-
diately.

L. C. J. Take your own Time.

Oates. I defire Sir Michael Wharton may be

call'd.

Cryer. He is not here.

Oates. Pray call Mr. Charles Chetimnd.

Cryer. He is not here,

Oates. Pray call Mr. Robert Bowes.

Cryer. He is not here.

Oates. Pray call Mr. John Savile.

Cryer. He is riot here.

Oates. My Lord, I have ferved all thefe with
Subpoena's ; and if they will not come, I cannot help

it.

L. C. J. Nor we neither.

Oates. Mr, Jennifon was ufed as a Witnefs in the

Trial of Sir George Wakeman, and fo was Mr.
Bowes, and Mr. Burnet, who was produced to

prove the Circumftance of Mr. Jennifon's Evidence :

But, my Lord, fince I cannot have the benefit of

his Evidence, nor of Sarah Paine's, I muft only fum
up all I have to fay in two or three Words. My
Lord, befides that what I did deliver in Evidence at

thofc
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tiuafe Trfds, I gave in upon Oath ; you have Mr.
B/edloe's Evidence at the Trial of Ireland, teftified

'oy yit.Blaney: and the Teftimony of him as a

vdyiHg Man, given in to my now Lord Keeper,

Vv'herein he averr'd, that what he had fpoken of the

Plot, was all true. And you hear that he fwore,

Mr. Ireland was here in Town in Auguft, and fo 'did

S-arah Paine too ; and I thinl?. upon myfelf as very

jhardly ufed, to have fuch a part of my Teftimony

brought in queftion, after Witneffes are dead, or

gone out of the way. As for Mt. Jennifon, his Evi-

dence was formerly made ufe of; and his Evidence

Twas approv'd of too, as is well known to thofe that

iat Judges upon the late Vifcount Stafford. But

rhis is that, my Lord, I muft needs fay for myfelf,

that as 1 hope to fee the Day of Salvation in another

"World, whatever I have fworn about Mr. Ireland^

being here in Town betwixt the eighth and twelfth

oi Augufi 78, and in the beginning oi September, is

true, as I fhall anfwer it before God another day.

And, my Lord, as to the Evidence this day

brought againft me, I defire you would but obferve,

though that there are many of thofe Witneffes, yet

a great part of them do not come up to the eighth or

twelfth of Auguft : And I hope your Lordfhip will

remember, and remark to the Jury, what little cre-

dit thofe of them had that came to teftify in the

behalf of Mr. Ireland at his Trial, and at the five

Jefuits Trials, of which there are two Records be-

fore you ; and they do firft juftify this, that Ireland

and the reft of them were guilty of what they were

accufed of ; and then, that thefe Witneffes did not

teftify the Truth.

Befides thefe two Trials, my Lord, you have a

third Verdi^St, and that is at the Trial of Mr. Lang-

horn : Now the whole Popifti Plot almoft was laid

forth in thofe three Trials ; and, my Lord, 1 be-

lieve verily I am the firft Precedent in all England^

of any one's being indifted for Perjury, that was a

Witnefs for the King in fuch a cafe as this, after fix

Years time elapfed ; after Verdift upon Verdift,

and Judgment and Execution upon thefe Verdifts ;

and when no new Objection is now offer'd, but what
was then ftarted ; and no new Circumftance occurs

now, but was as forcible then, except it be the

Change of the Seafon. And I defire it may be con-

fider'd, when all the Judges of England were Com-
miffioners of Oyer and Terminer at thofe Trials,

thefe Matters were fully difcuffed and debated ;

and then they did look upon all the Objections as

fully anfwer'd and confuted.

My Lord, I am confident if I had been a Wit-
nefs in any other Caufe, than ofa Confpiracy of the

Papifts, I might have had fairer quarter than I have

now : And I do verily believe, that at this rate, it

is more fafe for Papifts to be Traitors, than for any
Proteftant to difcover a Popifh Plot.

My Lord, and Gentlemen of the Jury, I be-

feech you to take my Cafe in your ferious Confide-

ration, as to the Hardftiip of it -, and fince all my
Witneffes are in Places unknown, or they are fuch

as, confideringthe Times, dare not appear, fome
of them being Lawyers, and under fear they fhall

fare the worfe in their Pradlice ; and others being

Perfons that depend upon the Law, and think they

fhall be look'd ill upon, as I am now look'd upon
with a hard Eye by the Popifti Party and their Ad-
herents : yet I hope, you that are fworn to do
Juftice, will not let me be ruined by a number of
falfe Witnefs, by the Evidence of Papifts that are

Parties. For if your Lordfliip pleafe to confider

that Vote of the Lords Houfe, which is a Court of

93
Record, Wherein they do declare, that they are

fully fatisfied by the Proofs they have heard, that

there then was, and for divers Years laft paft had
been, a Horrid and Treafonable Plot and Confpira-

cy, contrived and carried on by thofe of the Popifli

Religion, for the murdering of his Majefty's Sacred
Perfon, and for fubvercing the Proteftant Religion,

and the ancient and eftablifli'd Government of this

Kingdom : which Vok of Parliament, my Lord,
does make the Papifts to be all Parties in this Cafe ;

and where they are Parties, I hope they iliall not be
admitted as Evidence, or at leaft not be believed ;

becaufe there is a turn to be ferv'd by them againft

me, and a Revenge they are refolv'd to take upon
me : for they have hopes now of bringing in their

Religion, and are to welcome that in with my
Ruin ; and this is the Caufe of this Profecution.

Their Eyes do fee now what their Hearts fo lono-

defired, that is, the Death of a great Man, who
died but lately, and againft whofe Life they had
confpired fo often, and fo long. My Lord, if this

had been the firft Confpiracy that ever the Papifts

were guilty of, there might have been fome more
Scruple and Objection in the cafe : But if you caft

your Eyes upon Campion^ and others in Queen
Elizabeth's Time ; of Garnet, and the Powder-
Jefuits in King James's Time ; and the Defigns of
the Popifti Party in the Time of the late King
Charles the Firft, difcovered to the ArchbiOiop of
Canterbury : If thefe things do pafs for Truth, and
there is no Averment againft fo many Records as

we have of their Confpiracies, then my Difcovery is

no fuch improbable a thing •, and I hope then the

Gentlemen of the Jury will take it into their Confi-

derations, who they are that are Witneffes in this

Cafe ; Men whofe very Religion is Rebellion, and
whofe Principles and Practices are pernicious to the

Government, and thereby they are to be look'd

upon as dangerous Perfons ia Church and State.

But, my Lord, if the Letters of Coleman be well

confider'd, they will juftify me ; that he corre-

fponded with le Chaife the French King's Conftffor,

for the promoting of Popery in England, is noto-

rious to all Mankind, that have either read or heard

that Trial : Your Lordftiip was of Counfel for the

King in that cafe, and heard how it was opened,

and plainly proved upon him. And when his Let-

ters have been made fo publick, and proved under

his own hand, nay, and confeffed by himfelf ; I

think no Man will doubt but that muft be a plain

Proof of the Plot, and will be enough to vindicate

me.

My Lord, I have one Word more, and then I

have done, and leave it to your Lordftiip and the

Jury. My Lord as they would now fling the Po-
pifti Plot upon me, fo there is an evident Defign to

fling the Murder of Godfrey upon a Proteftant Peer -,

and becaufe an Indictment was, upon the Teftimony

of the Traitor Fiizharris, againft that noble Lord,

they have refolv'd to have profligate Villains to take

his Life for that Murder : that is apparent ; and fo

they will go on ftep by ftep, if they be let alone

;

and think at length to wipe their Mouths with Solo-

mon's Whore, and fay, they have done no mifchief.

My Lord, I leave thefe things to the Confideration

of the Court and Jury ; I will not detain you
any longer. I have called what Witneffes I could

get, but the diftance ofTime has made it impoffible

for me to have thofe here now, that did give Evi-

dence in this matter before.

My Lord, I have one Favour to beg of the Court 5

I had but a bad Night laft Night, and am now in

great
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great pain ; I defire that you would grant me one

Requeft, that I may have Counfel affign'd me, to

argue the Errors in yefterday's Indidment: My
Lord, I am but a poor Man, and cannot be at the

Charge of feeing Counfel,

L. C. J. We did affign you Counfel before, you
may have who you will for Counfel.

Oates. Will your Lordfhip be pleas'd to do me
the Favour to let me have fome time to prepare

and inftruft Counfel.

L. C. J. Ay, what Time would you have ?

Oates, A Week's time, if your Lordfliip pleafe.

L. C. J. Give him till this Day feven-night,

there may be no hurt in that.

Oates. Till Monday come feven-night, if your

Lordfhip pleafe, let me have.

L. C. J. No, no, we cannot do that ; we give

you a Week's time, which is more than ordinary :

for by the Rules of the Court there are but four

Days allow'd, and thofe would be out Monday or

luefday.

bates. I thank your Lordfhip for that Time you
have given me ; but I hope you will be pleas'd to

take the Particulars I have mention'd into your

Confideration ; and I defire I may have liberty

to go home, becaufe I am not well.

L. C. J. Ay, you may go, if you will.

Mr. Sol. Gen. May it pleafe your Lordfhip, and

you, Gentlemen of the Jury, the Queftion that

you are to try, is a Perjury, which is charg'd on

the Defendant "Titus Oates, for fwearing that William

Ireland was in Town upon the firft or fecond of Sep-

tember 78. And likewife, for fwearing, that he

rook his leave of him at his Chamber in Rujjel-ftreet.,

between the eighth and twelfth of Auguft 78. And
we do affign the Perjury in both thofe Points, that

he is forfworn in both •, and the Evidence of that

Perjury is, that it is impoffible to be true what
Oates did fwear, becaufe Mr. Ireland was not in

Town between the eighth and twelfth of Aiigufi,

nor the firft or fecond of September.

Gentlemen, you have heard the Evidence that

has been given, and there has been no lefs than be-

tween forty and fifty Witneffes produced, to {hew
that it is really impoffible what Oates did fwear

fhouid be true : He tells you that this Matter is in a

Ciramnftance of Time, wherein it is difficult for a

Man to be pofitive to a Day, and a Man may be
allow'd fome Latitude in fuch a Cafe ; nay, it is

ufual with Witneffes in Points of Time, to fwear

with a Latitude, But, my Lord, to fhew that, if

we fhouid grant that falfe Doftrine to be true (and
falfe mofl certain it is, and of mifchievous confe-

quence it v/ould be, if, when things are charged

upon Men, that depend upon Circumflance of

Time and Place, the Witneffes fhouid not be flridl-

ly kept to thofe Circumfbancesj yet, I fay, granting

that Pofition, it is impoffible it fhouid do him any
fervice in the Cafe before you : For between the be-

ginning o^ Auguft, and the 14th o^ September (which

includes both the Times he fwears to, and the Lati-

tude of above twenty Days to boot) there is not any
one Moment of Time, wherein his Oath could be

true.

Gentlemen, you obferve what the Witneffes have

faid, how they have given you an account of every

particular Day of both Months, from the 3d of

Aiigift, when he firfl left London, to the 14th of

September, when he return'd back again : We did

aflc the Witneffes, that it might appear to be plain-

ly, true, what they fwear, if they had any particular

Circumflances that made them to remember it ; and

they have given a great many, and now it lies upon
us to fhew you that it is Demon ftration, that what
they have faid and teflified mull be true ; and that

thofe Days they fpeak of, he was in the Places they
'named

For take the Periods of Time, and you will find,

you have him from the 3d of Auguft to the i6th,

with my Lord Afton, going from London to 'Tixhall;

upon the 17th they give you an account of him at

Mrs. Harwell's to the 26th ; from the 26th to the

4th of September, there are others that give you a

particular account, by remarkable Circumflances,

where he was every day in Staffordftoire \ from the

4th to the 7th you find him at Wolverhampton. For
the 8 th indeed we do give no particular account where

he was that Day ; but we prove that upon the 9th

he was at Tixhall, and from thence he came away
with Sir John Southcoat towards London ; and there

you have a particular account where he was, every

Day till the 14th, when he return'd to his Lodging.

And now. Gentlemen, I fhall fhew you, that,

if you believe thefe Witneffes faw him in thefe

Months ; that certainly it was upon thofe Days
they fpeak of, that they did fee him.

Firfl, that he went out of Town in Auguft, you
have thefe Witneffes, Anne Ireland, Eleanor Ire-'

land, Mrs Duddle, Mrs, ^.ino, and my Lord
Afton. Well, how come they to remember it was upon
the 3d of At'.gtft ? Why the four Women remem-
ber it by this particular Remark ; three Days be-

fore there was a Holiday, which they keep in me-
mory o^ Ignatius ; and upon that Day they remem-
ber Mr. Ireland went abroad to take a Recrea-

tion, and came home again that Night, tho' the

refl of the Company flaid there ; becaufe he was to

go out of Town upon the third Day after, which
mufl be the 3d of Auguft ; for Ignatius's Day, you
hear, is always the lafl Day of July. And they do
pofitively fwear, that upon the 3d of Auguft, he

took his leave of Anne Ireland and Eleanor Ireland.

Mrs. Duddle remembers that he went out that Day.

Mrs. ^ino, whofe Hufband was his Taylor, fays,

he did ftay a little to have fomewhat in his Clothes

mended ; and fhe faw him in his Boots, and he

faid he was to go out of Town. Mrs Anne Ireland

fays, they took the liberty to lodge a Gentlewoman

in his Chamber, and faw him not again till a Fort-

night before Michaelmas : And that he did go out of

Town upon the 3d of Auguft, is further prov'd by

my Lord Afton, who noted it down in his Book at

that time, that Ireland came to his Houfe at Stan-

den in Hertfordfloire ; fo that here is as ftrong an

Evidence as can be, that he did go on the 3d of

Auguft, and that they remember it to have fo been,

by all the Circumflances that can be imagin'd.

Well, the 3d of Auguft he went out of Town.
The 4th of Auguft we give an account where he

was: he ftaid that Day with my Lord Afton at

Standen. The 5th of Auguft he fet out with my
Lord Afton's Company, and went to St. Albans.

The 6th he went to Northampton. The 7th, to

Coventry. The 8th to Tixhall; and the Comr
pany that went with him proves it, which was Sir

Edw. Southcoat, and Mr. John Southcoat ; and

Harrifon and Hcbfon, who faw him go in the Com-
pany -, and Mr. North, who fays he faw him every

day ; and Ingletrap, the Coachman that drove the

Coach : all thefe remember it pofitively, and

fome of them fpeak of a remarkable pretty Florfe,

which he rid upon.

Now when he comes from Tixhall, (for we have

brought him hither by manifefl Proof, by Men
that
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that could not forget, by Men that faw him in the

Company) there he remain'd (as they all teftify)

till the 13th of Auglift, and that was t\\<t "Tuefday

after his Arrival at Tixhall; and from thence he

went that Day a Journey into Flint/hire, to Holy-

Well ; and that is proved by the Witneffes, that

were in his Company in that Journey. They tell

you, the 13th he lay at Nantwich. The 14th at

Holy-Well The 15th, at Chefter. And the i6th

he came back again to 1'ixhall. And fo here you

have abundance of Witneffes, that give you a par-

ticular account where he v/as, in what Company
they faw him, from the 3d of Auguft to the i6th.

If he were then in this Company from the 3d to the

1 6th, he could not be in his Chamber in RuJJel-

ftreet, between the 8th and the 12th.

Then v/e came to the 17th, and then we find

him to be at Wolverhampton^ where he continued

to the 26th •, and that it muft be between the 17th

and the 26th, is plain: For after that time which

Mrs. Harwell fpeaks of, the other Witneffes give

fuch Circumftanccs, that it cannot be otherwife.

You find him on the 2 7rh at a Horfe-race, which is

a remarkable Circumftance \ and thefe are things,

that Men do very well remember what days of the

Month they happen upon. We then give you an

account of the 29th -, that at Tixhall he was feen in

company upon the Bowling-green, with Perfons of

Quality \ Sir Thomas Whitegrave, and others : fo

we give you an account where he lodged. The
28th he was at Bellamore. The 29th he went to

Mr. Hewninghani'i^ there he lodg'd till the ift of
September ; and this is remember'd by particular

Circumftanccs, that he went a fifhing, and a fet-

ting, and a hunting. Then the next day, which is

the I ft of Septetnber ; and the next day after, the

id of September, they faw him at Mr. G(?rr(3r(^'s ;

he din'd upon the 2d at Mrs. Cromptonh, and lay at

Bofcobel -, there he continued the 3d, and the 4th he
came to Wolverhampton again.

So that this fhews, that what Mrs. Harwell did

fpeak of, was true -, for if Mrs. Harwell did fee

him, as 'tis not at all doubted but flie did, it

mufl: be in that Interval of Time between the i6th

and the 27th -, where we give you an account of him
by other undeniable Circumftanccs, that he lodged
at other Places, and could not lodge at her Houfe
at Wolverhampton.

Eefides, Gentlemen, the particular Circumftanccs

that they do remember him by, proves it to be on
thofe Days. Mrs. Harwell gives her pofitive Oath,
that he did come there the 17th, and lay there

every Night to the 26th, which was on the Monday
Seven-night after ; and that he came again the 4th
ot September after, and lay there till the 7th.

Then there is Rufiton, another Witnefs, that

faw him at her Houfe, the i8th, 19th, 20th, 21ft,

22d, and 25th. And, I fay, it muft be thofe

Days, becaufe we have given an account,' by other

Witneffes, of all the other Days, And it muft be
that very time that Oates fpeaks of ; for it was the

Summer before Ireland was apprehended and execu-

ted for the Plot, which was Michaelmas 1678.
Mr. Winford, ihe remembers him at Wolver-

hampton, the 1 8th, 19th, 22d, and 24th.

Stanley remembers the i8th and 19th ; and if you
afk him how he remembers it, he tells you, by a

Circumftance that moft Men would remember ; he
buried his Child that day, and entertained Ireland

with the Provifion for the Funeral. Now Men
ufually remark fuch Accidents as thefe ; for that is

a thing a Man cannot forget, that has any Concern
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in the World for thofe that are fo nearly related to

him -, and therefore fuch Circumftances muft of ne-

ceffity evince the Truth of what he fpeaks, becaufe

it is brought to his mind, by an Accident that can-

not be forgotten.

Mrs. Purcell, which is the next Witnefs ', and fhe

remembers to have feen him the i8th, 19th, 20th,

2ift, 22d, and 23d -, fo^fhe remembers the laft of
them was the day before Bartholomew-day, which
was a remarkable day.

Then there is another Man, that look'd to his

Horfe whilft he was there, but his memory will not
ferve him to fpeak to any particular Time ; he
only evidences, that he was there ; and the other

Witneffes fpeak to the Time.
Mr. Stamford, he remembers it to be at that

time, becaufe he faw him on the Sunday after the

Affumption of our Lady, which is always the 15th
of Auguft : and the like fays Mrs. Gift'ord. Thefe
Circumftances verify her Teftimony.

And Mr. Gifford remembers, he came on the

17th Day ; and he faw him every day, till the

26th Day.

And Mrs. Fowler, who is Mrs. Harwell's Daugh-
ter, flie remembers he came the 17th day -, and
flie was in his Company every day, till the 2 6L-h,

except one day, when he went to Litchfield ; that

was the day before Bartholomew-day, which was
Friday.

Wirs. Keeling, ftie fwears, that upon the 17 th day
he came there, which was Saturday. She faw him
on the Sunday, and on the Monday ; and went on
the Monday in the Afternoon, to the Funeral of her

Mother, which is another Circumftance, that flie

muft needs remember •, and by that, has the Re-
membrance of the Day of the Month when he was
there : And ftie return'd back again on Thurfday^

and heard him that day, but did not fee him. But
flie faw him every day after, till he went away ;

and flie remembers his going, away was upon the

27th. And flie remembers likewiie that he re-

turn'd the 4th of September after.

Mr. Richardfon, he proves, that he faw him upon
the 19th Day of Auguft at Wolverhampton ; as he
was told, it was he : And being aflc'd, when he
was told fo } He fays, Mrs. Harwell told him fo^

fome time before he was apprehended ; fo that flie

could not tell it him then, to ferve a Turn. And
he is a Proteftant too.

So is likewife Eleanor Graves ; who gives ydli an
account that flie faw him there on the 20th, 21ft,

and 2 2d ; and on the 23d, ftie went to Litchfield

with him ; and upon the 25th, flie fupp'd with
him at Mr. Winfordh.
Now, Gentlemen, you have a full account of if,

even to a Demonftration, that he muft be in thefe

Places at this time, if you will believe one thing,

that is, that thefe Witneffes faw him at all. And
fure none can doubt, but thefe Witneffes did, upon
the Circumftances they have teftified, fee him in

Auguft and September : and then it muft be thofe

particular Times, that they fpeak of \
At Wolverhampton then you have him to the

26th : The 27th day, you have an account of him
at the Horfe-race at Etching-hill. The 2 8ch, Mr.
Howard gives you an account, he dined at Bellas--

more, at Mr. Afton^. The 29th you find him at-

the Bowling-green at Tixhall ; and from thence to

Mr. Heveninghani's, where he lodg'd that Night,,

and ftaid there the 30th •, which is prov'J by the-

Circumftances of fifliing in the Morning, and fet^

ting in the Afternoon. And the next day, whicli

5 v/as
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was Saliirchy the 31ft, you hear he was at the kil-

ling of a Buck •, where Mr. Gcrrard -was expefted,

but Sicknefs prevented his coming. And you have

him the ift of Septemper, which was Sunday, at

Mr. Gerrard's Houfe, where feveral of the Wit-

nefs did fee him.

And befides, one Pro^or tells you, he faw

him the 31 ft o'l Augufi, j|t Fulford, at Mr. Lowe's.

And he very well remembers that to be the Time,

by a remarkable Circumftance : For (fays he) the

laft Day of Auguft I went to pay fome Money, (which

is a thing Men are generally veiy pundlual in) and

when I came home again, I found him there. And
he fwears he faw him at Mr. Gerrard's Houfe, the

I ft o( September, the Day after.

Mr. King remembers he faw him at Mr. Ger-

rard 's of Hildcrfloam, the firft of September \ and

that he dined at Mrs, Crompton's, the fecond of

September -, and ftaid there till two of the clock

in the Afternoon -, and went from thence, with an

intent to go to Bofcobel.

Lee fays, he faw him at Mr. Gerrard's Houfe and

at Mrs. Cromplon'% : that he dined there, and went

from thence to Pancrafs, and from thence to Bofcobel.

Mr. Biddolph remembers, he dined with him on

the fecond of September, at his Aunt's ; and that

by this Circumftance, he was defired by my Lord
Cullen, to fee an Horfe-Race in Northamptonjhire ;

and promifed my Lord Cullen to come : Which
Horfe-Race is always on a certain Day, the firft

Thurfday in September ; and that Year it happen'd

to be the fifth o'i September : And it was the Mon-

day before, that he dined at his Aunt's -, and be-

caufe of his Promife to my Lord Cullen, he would

not ftay all Night.' And fo it muft be the fecond

Day of September, that he faw him there.

Mrs. Crompton fays, it was the fame Day, that her

Nephew, Mr. Bidddolph, dined there : For he was a

Stranger, and flie never faw him before, nor after.

And there is another Gentlewoman, Mrs. Pal-

mer, that fwears, he dined at Mrs. Crcmpton's ;

but fhe cannot tell the particular time when.

Mrs. Gifford faw him at Pancrafs, between the

Hours of four and five in the Afternoon, upon

the fecond of September : and L.ee went along with

him to Pancrafs ; and from thence he went to

Bofcobel.

Mr. Pendrel fiys, he faw him the fecond of Sep-

tember at Night ; for he came to his Houfe. Which
agrees with all that the other Witnefles fay, which
was, that he intended to go to Bofcobel that Night.

He and his Wife both teftify, that there he lodged

upon the fecond of September, and ftaid there the

third of September ; and went from thence the

fourth, to Black-Ladies : where Mr. Gifford tells

you, he dined.

And wehave given you an Account before, where

he was the Fourth at Night : For then he was re-

turned to Wolverhampton ; and there he lodged to

the feventh of September. And after the feventh of

September, though we do not give you a pofi-

tive Evidence, That upon the feventh of Sep-

tember, at Night, or upon the eighth, he was

at my Lord Aflon's ; yet we have given you that

which amounts almoft to a Demonftration, th.at he

muft be there upon the eig!ith of September. For
he went from thence with Sivjohn Southcoat, to go
towards London, on the ninth. And our Evidence

IS the more credible, becaufe they fwear cautioufly

all of them : Unlefs they remember fome remarka-

ble Circumftance, they will not take upon them to

fix upon a particular time.

5

Then, Gentlemen, we give you an account, by
the Perfons that were in his Company where he was
every Day, all along from the time he left Tixhall,

down to the time he came to Sir John Scuthcoat's

Houfe in Surrey. And this Journey took up the

ninth, tenth, eleventh and twelfth of September : There
are four Days -, and he ftaid there one Day. Then
he fold Mr. Southcoat his Horfe. Mr. Southcoat lent

him his Horfe to come to Town -, and the next day
he did come to Town ; And fo \vc have brought
him to Saturday the Fourteenth of September.

And now, let all the World be judge, if there

be any pofible room left, that any one word Mr.
Oates has faid, can be true ; even giving him the

Latitude of Time, he himfelf defires, and fays

all Witnefles muft be allowed. No, there is not

one Minute for him, wherein he can be verified in

any one Tittle of his Evidence, as to Ireland's be-
ing in Town. And this is that which I call (and
fure, well I may fo call it) a Demonflrative Proofs
that what Oates did fwear is utterly falfe.

Gentlemen, the Jury had not this Evidence atthe
Trial of Ireland : Some there were, that went out
of the Town with him -, and fome, one or two of
Wolverhampton, were at the five Jefuits Trials;

but not above five or fix in all of thefe forty odd^
that now appear. True indeed it is, all thefe

were not there ; and Ireland upon that, unfortunate-

ly fufi^ered ; for fo I may take leaveto fay, it was
Unfortunately.

Mr. Oates has faid one thing unto you, which
he lays much ftrefs upon : He would have you
look upon it as a great Hardfhip, that this Profe-

cution comes fo late ; and that it is ftrange, after

fix Years time fpent, this fiiould now be fet on foot.

But, Gentlemen, I cannot but with much Sor-
row remember to you, and I know you all remem-
ber it too well ; That there was a time, when the
City of London was fo far corrupted, that it was be-

come a Refuge and a Sanduary for High-Treafon ;

when there was no Juftice to be had for the King
there ; when Men lodged themfelves within thofe

Walls, as a Protedion for their Confpiracies : we
all remember the Time, when Indidbments were
preferred, and a plain Evidence given to a Grand-
Jury, even to the publick Satisfaftion of all that

heard it ; and yet they have refufed to find the Bill

:

And not only fo, but were fo abetted by the Rab-
ble, that it was fcarce fafe for the Judges to fit upon
the Bench. Thefe are things none of us can forger,

but muft be perpetually remembred, to the fhame
of the Authors and Contrivers of them : And
therefore it is no wonder an Indidlment was nod
preferred againft Mr. Oates, at that Time, when
the plaineft Proof againft Criminals could not be
admitted. And this will give every Man Satisfac-

tion, why it has been delayed -, and I hope at the

fame time give every Man a Caution, hov\? they fall

into the like Circumftances again.

But, Gentlemen, you have heard the Evidence
that is now offered, to prove this Matter of Fa6l \

and it is a plain Demonftration, if you will believe

that Mr. Ireland was feen by thefe Men at all, he
was feen at thofe very times they have particularly

declared : For upon Confideration of the Circum-
ftances, it is impoffible it fliould be at any other

times ; and fo I leav^e it to you to judge upon the

whole, whether the Defendant be perjured or no.

L. C. J. Gentlemen of the Jury, this Cafe has

taken up a great deal of Time -, but it is a Cafe of

that moment and confequence, that fure no time

ought to be thought too long, that is employed

for
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for the difcovering of the Truth, fo neceflary to

be difcovered, as the Matter now in queftion. For

as I faid at the beginning upon this Occafion, and I

cannot but lay it again now } I confefs, I cannot

without Horror and Trembling, refleft upon the

many Mifchiefs and Inconveniencies we have been

run into, if the Teftimony given this Day in this

Caufe againft Oates prove true, as I cannot in the

lead imagine, where there (hould remain the leaft

Objedtion againft the Truth of it -, I cannot, 1 fay,

but bewail, that fo many innocent Perfons Cto the

Reproach of our Nation be it Jpoken) have fufFered

Death upon this account.

God deliver me, from having the leaft ftain of

innocent Blood imputed to me ; and it is more to be

lamented, when we fee that Impudence, which has

brought that Infamy upon our Land, continues with

a brazen Face, defying all Shame to this day. But

by this we may be informed, how fome Men's Con-

fciences are feared, and that there are fome People

that do indeed live without the Fear of God in the

World. For if that Man, who has aflumed to

himfelfthe Habit and Charafter of one that fhould

preach to others. Religion, Virtue, and the Things

that become true Chriftians, ftiall become fuch a

Monfter of Impiety and Impudence, in defiance of

Heaven and Earth ; what greater and more mani-

feft Proof can there be of a feared Confcience ?

I cannot but lament likewife the Wickednefs of

our Age, when I refledl upon the Teftimony of

that other Wretch, (indeed I cannot ufe Terms fe-

vere enough for him) that when he was going into

another World, ftiould perfift in fuch grofs Falfities -,

I mean Bedloe, infamous Bedloe ; and let his Name
be for ever infamous to all Mankind, that have any

regard, or deference for the Truth ; that he Ihould

with his lateft Breath dare to affirm, that every

Word he had faid of the Popijh Plot, was true :

when it is as clear as the Sun, by the Teftimony of

this Day, that every Word he fwore about Ireland,

was utterly falfe. Good God of Heaven ! JVhat an

j^ge have we lived in, io fee Innocence fuffer Punijh-

inent, and impudent Palfity reign fo long !

Gentlemen, I hope all Eyes are opened, (I wifli

they had been fo long fince -,) let us lay the Burden,

the Infamy and Reproach of thefe Things, upon
them that deferve it j for we cannot but know, we
are reckoned as a By-word to all our Neighbours,

and fhall remain Monuments of Ignominy to all

fucceeding Ages and Times, if we do not endea-

vour to difcharge oUr felves and our Religion,

and the Juftice of our Nation from thefe Scandals.

Gentlemen, I think I am obliged, in the firft

place to take Notice of what Mr. Sollicitor General

has mentioned, concerning the Infolency of thofe

Times, wherein the Fadlion was grown to that ex-

travagant Height, that, in truth, a Man durft

not appear, with fafety of his own Life and For-

tune, p teftify the Truth. And, is it nota fhame,

that it (hould be remembred, what one of the Wit-
nefles this day teftifieth ? That when he came to

appear at the Council-Table, to atteft a Matter of

Fa(5t, before this innocent Blood was fpilt, Cfor fo I

muft call it, if that which has been fworn this Day
is true) the Rabble ftiould be fo boifterous, as to

cry out. Where is that Villain, that dares come to

give Evidence againft OATES, the Saviour of
the Nation? Oh, horrid Blafphemy, that no
lefs an Epithet ftiould be given to fuch a profligate

Wretch as Oates, than that which is only proper to

our Bleffed LORD! As though Oates had merited

more than all Mankind j and fo indeed he has, if
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we take it in a true Senfe : He has deferved much
more Punifhment, than the Laws of this Land
can inflidl.

And I muft needs fay, Gentlettienj That this

is an Inftance, why there feems not to have been

Puniftiment enough ordain'd iri Law for Perjury,

becaufe our Law-makers did not forefee, that there

could ever be fuch Villains, fuch Mifcrcants, as

thefe.

We have indeed another Inftance In the Law,
of a Crime for which there is no adequate Punifti-

ment ; and that is in the Cafe, where a Child kills

his Father : Parricide has no peculiar Judgment
afligned for it ; but we are forced, becaufe thefe

Things have been fometimes pradiifed, by a Con-
ftruftion in Law, to make that Child as a Servant

to his Father, and fo punifti him with the Judgment
pf Petty-Treafon : but take him immediately as

he is a Child, and not as a Servant, and I fay there

is no particular Provifion in Law, to punifti fuch an
Offence : And, what is the reafon of it ? Becaufe

it is fo unnatural, and againft the Imaginations of
Mankind to believe, there ever could be fuch a

wicked Child in the World.
If that be not to be imagined, how could it be

imagin'd, that there (hould be fuch horrid Villains,

as ftiould attempt the Deftruftion of the Govern-
ment of three Kingdoms ? Good Lord ! What
times do we live in ? Surely, 'tis fuch an Age, as

was never known, from the Creation of the World
to this day.

And to this muft be added, what aggravates the

Mifchief that all this is done under the Umbrage^
Countenance, and Pretence of Law ; the Proceed-

ings of Law, the ufual Methods of Juftice, are

made the Inftruments of the moft horrid Injuftice.

The Murder of our late blefled Sovereign, King
CH

J

RLES the Martyr, ofever-happy Memory,
though a Crime as high in it felf, as the Law
knows of; yet I may fay, it was aggravated very

much, that that unfortunate, but glorious King,
ftiould be brought to the Block, by a Pretext of
Law, and cut off by a colourable Method of Juf-

tice ; 'tis that which makes that Murder ten times

more bafe and infamous. So, Gentlemen, the De-
flrudion of poor innocent Perfons, by falfe Accufa-

tions, by the pernicious Evidence of perjured Wit-
neffes, in a Court of Juftice, makes their Crime in-

finitely more odious, than common Murder.

Gentlemen, I cannot but fpeak with warmth in

a Cafe of this nature -, and I the rather fpeak fo,

becaufe, at the time when thofe things were done,

we all know, the Nation Was in a hurry, and a

fort of ill-minded Men had crept in among us, who
had blov^n us up to fuch an height, that nothing

but what comply'd with their malicious anddevili(h

Defigns, was to be believed ; when the King could

not get comrrion Juftice done againft real Traitors j

but the very Streams of juftice were all corrupted,

though the Fountain (God be thanked) was pre-

ferved pure.

When the Faftion (by Cabals and Intrigues) had

got Sheriffs of their own Party, and laboured to

get all other Officers of their own wicked Princi-

ples, then came all thofe Mifchiefs we fo long la-

boured under. When thofe Fellows, that had fo

great a fhare in the late Rebellion, were the only

fitMentobetrufted with the Government -, and all

the while were defigning to deftroy it, and to bring

us into the fame miferable Condition we formerly

were in.

Was
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Was it ever (\ fpeak to you, Gentlemen of the

Jury, Citizens of London, who know its antient

Conflitution, and have too well experienced its

late Convulfions) was it ever known, till Juftice

was defigncd to be corrupted, that there was any

labouring to be Sheriffs? No, Endeavours were

always ufed to be excufed, and Fines paid to get off

from that Office : And the reafon is plain ; for

never was there a wife and wealthy Citizen, that

had a mind, out of a principal Part of his Eftate,

to fquander away fo much as is neceffary to defray

the Charge of that Office : But it was the Defign

that thofe Rafcals had upon the Government, that

made them fo greedy of thofe Places ; and they

thought they had now an Opportunity to effedl

their Defign, upon thefe Fellows pretended Difco-

very. They believed, that becaufe we were hurried

into the Mifchiefs of the late Times, by Pretences

of Poper'y, the fame Bait would be fwallowed now

:

Therefore the Cry muft be fet up, Poper'j was a

coming in. They concluded, if they could but

make ufe of the fame Engines, they fhould have the

feme Effed : Witnefs a Peer, that is now dead,

one that was a main Inftrument of our Confufion in

the late Times, and thereby experienced in Villany,

was made ufe of as the chiefTool in thefe late Con-
trivances.

But alas I when they found thofe Pretences and
Projedls would take no longer, then they fly to

that, which was indeed the bottom of all ; I mean,
Tht bloody Con/piracy. When they found they could

not overthrow the Government by Methods of Law,
they betake themfelves to downright Treafon. For
by this time the Eyes of the honefl: Citizens were
opened j and they found what Intereft was driving

on : And it was time to have them open, when a

Caufe in Guild-Hail was always tried according to

the Characters of the Client, and not the Merits of

the Caufe ; when if a Man was blafted with the

Name of a Tory, he was fure to lofe it : But if a

shining Rafcal was fanftified with the Name of a

IVbig, he was fure to have it go on his fide : Wit-
nefs the famous Caufe of Mr. LoadeSy about his

Lemons.

Bur when Sheriffs came to be defied in due man-
ner, fuch as were fit to be trufted with the City

Bufinefs; what do they, but break out into a hor-

rid Confpiracy, to takeaway the Life of that blefTed

King, that merciful Prince, fo lately deceafed, to

the Grief and Sorrow of all his loving and loyal

Subjedls ? And not only fo, but to rob us of his

facred Majefly, our prefent moft Gracious Sove-

reign ; whom I pray G O D to preferve long to

reign over us. ['To which, the Auditory gave a great

Acclamation, faying. Amen.]
Gentlemen, When thefe Things are thought

tipon, you mUft give me leave to obferve flet others

think what they pleafe) that was the real Plot, the

truePlot: For there is one thing obfervable, that

attends this whole Affair, that every Man who fuf-

fered for the Plot, which the Witnelfes truly call

Oatei's Plot, to a Man denied it, even to the laft

Gafp ; and took it upon their Deaths and Salvations,

that they were innocent : Nay, when they had not

thofe Hopes Bedloe had of Life, (for I cannot be-

lieve, that he could have been fo egregious a Vil-

lain, as to have attefled fuch notorious Lyes, if he

had not hoped to have recovered, and thereby in-

creafed his own Reputation) yet not a Man of the

others, but difowned it with their dying Breath.

Now, on the other fide, there Was not a Man, that

was concerned in the Confpiracy, of which this was

to be the Blind and the Colour, had the Confidence

to deny it, when they came to fuffer for it. All
this ought to be put in the Balance, and duly
weighed.

For, Gentlemen, becaufe it is a Matter that is

not only publick here, but all the World over, we
muft have the Juftice of the Nation vindicated,

and its Dif-reputation wiped off And having taken
notice of thefe Things, which I could not well omit
upon this Occafion, I muft now put you in mind,
what is neceffary for you to take into your Confide-

ration, as to the particular Cafe before you. And,

Firjl, You muft obferve, that this Indicflment

againft Oates, is for committing wilful and corrupt
Perjury ; which is alfo faid to be done malicioufly.

And if it were falfe, furely it was malicious ; be-

caufe by his falfe Oath, have innocent Men been
convided, condemned, and executed.

Secondly, You are to confider, how far the Thing
goes, to make it material to the Iffue : For if ic

were upon a Nicety only, or a Catch, or any of
thofe fine Words, that he has been pleafed to make
ufe of; it were not fit to perjure him upon ic. But
it is certainly very material : For Time and Place
are Matters fubftantial to difcover Truth and Falf-
hood by -, as in the Cafe of Sufannah, the Perjury
of the Elders, as you may remember, was detedled
by thofe very Circumftances. But I lliall fhew you
the Occafion of this Oath -, and that will manifeft
it to be a material Part, in refped of the Time.
For,

Firft, Here was a Confult held, as he teftified,

the 24.th of Jpril, 1678 ; and then he fwears Ire-

land was in Town, and prefent at the Confult : But
all that Oates fwore, would not do the Feat, becaufe
that he was but one Witnefs. Then comes Bedloe,

his worthy Yoke-fellow (a Brace of fuch WitnefTes,
as the Lord deliver all Mankind from) and he
affigns another Faft upon Mr. Ireland, in the
Month of Auguji, the latter end of it, or the begin-
ning o^ September; which is material, and makes
two Witnelfes againft Ireland, which Oates knew
well enough : For he is his Arts-Mafter ; he knows
all the Tricks, and can tell the very nick that will

do. And therefore, when he finds Mr. Ireland fo

pofitively affirming, that he was then out of Town ;

and if fo, Bedloe did not fwear true : then does this

Oates come in, Cand thereby makes his Teftimony
material to the Point then in Iffue,) fays he. The
firji of September, or (at leaf) the fecond, I will

fwear he was in Town ; for he gave me twenty Shil-

lings. And that is given as a Token, why he does
remember it. And thus he did prop up Bedloe"^

Teftimony, againft Mr. Ireland''^ Defence. This
is proved to you by Mr. Waterhoufe, who was one
of the Jury. And the fame thing does the next
Gentleman fwear, which is Mr, Byfieid: They do
both agree in that Circumftance punffually, that he
fwore he had then of him twenty Shillings.

Ay, (but fays he for himfeif, becaufe I would
remove the Objeflions out of the way, as they oc-

cur to me) 'tis very hard, this being now feme fix or

feVen Tears ago, that IfJdould he called to queftion about

fuch a thing ; when they might have hud a time to df-
prove it before.

Befides, Gentlemen, the Anfv/er 'hat has been
truly given to you, concerning the Mifer^iblcnefs

of the Times -, when, the Truth of it is, there

was no Juftice to be had for Proteftants, if we fpeak
of the Church-of-England Men under that Name:
For either they were Papifts in Mafquerade, or

Popifhly
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Popiflily affefted ; or the Names of Tor)) and '^ant'i-

vy, and I know not what, was enough to do their

work for them : And no body was reckon'd of the

Sober, Virtuous, Godly Party, but thofe that were

under JJJocialions and Covenants ; as tho' there was

no Sanftity to be found in any but thofe who were

bent to deilroy all Virtue and Religion. I fay be-

fides that, there is another Anfwer, which I am for-

ry has fo much weight in it : Could any Man have

believed that Oates fHould dare fo impudently to

fwear a Fallhood, and that in a Caufe where Life

was concern'd ; and the Man hang'd upon his T'e-

ftimony ? To what purpofe then (hould his Rela-

tions interpofe to difprove Oales, after his Death ?

That would not revive him. But you find there

was an Inclination that way ; and I willi to God,

with all my heart, it had taken effed : For what

fays the old Gentlewoman? As foon as fhe heard

what Mr. Oales had fworn, which fhe knew to be

falfe, immediately fhe difpatch'd an Exprefs to Lon-

don ; and lent a Petition to the King, That either Ire-

land might have a new Trial, or his Execution might he

reprieved, till thej brought up fuch Witnejfes, as would

have made it apparent, and as clear as the Light, that

what this Fellow had teftijied, was notorioujly falfe.

But fuch, fuch, I muft fay, was the Misfortune of

the Time we were in, that ffopp'd the Fountain of

Mercy it felf, from letting forth its wOnted Streams ;

and even compell'd that companionate Prince, ra-

ther than he would give any dlfturbance to his Peo-

ple, to permit that Execution againft his own Incli-

nation i becaufe there was a Verdi6t, and Judgment
in the Cafe. For as he was really the Fountain of

Juftice, {o was he of Mercy too. And it is well

known to thofe that had the happinefs to be near

his Perfon, how oft he expreffed his Concern for ha-

ving confented to this Execution. And this conti-

nued with him even to his dying Day, as the bufi-

nefs of my Lord of Strafford did with his Royal
Father.

And, Gentlemen, I chofe to mention thisPaffage

concerning his late Majefiy, for this reafon, That
when we live in fuch tumultuous Times, when
things are put fo hard upon Princes, as to compel
them to reltrain their Mercy, where they think it due,

rather than feem to (top the Current of Juflice ; this

fliould not be remember'd with any Refledion upon
them, but with Infamy to thoj^ that are the Caufes

and Grounds of it : When fuch prodigious Wretches,

as Oates and Bedloe, for there appears no Evidence
before you, but of thofe two profligate Villains,

who came out of Goals, and after having been

guilty of Villanies almoft of all forts that ever

were committed, came to be fandtified by commit-
ting more ; and were therefore call'd, The Saviours

of the Nation.

Gentlemen, The next ObjeAion that is made a-

gainft the Evidence for the King, is. That they are

all Papifts ; who defign nothing but to deflroy the Go-
vernment, and ruin the Proteflant Religion. And
this muft be taken to be the whole Defign of all

thefe Perfons of Quality, and others, that they

come to forfwear themfelves, and damn their Souls

to all Eternity, on purpofe only todeftroy Innocent,

Proteftant Mr. Oates. Alack-a-day ! When at the

fame time, I muft tell you, if it were neceiTary,

you have about feven or eight Proteftant WitnefTes
of the Church of England, that confirm the Tefti-
niony of the reft : Not that we muft think, or ought
to have any fuch Conception among us, but that

Roman Catholicks in point of Law, are good Wit-
nefTes ; and are to be credited as much as any other
Vol. iV.
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Witnelfes whatfoever, unlefs there be fome Objec-

tion made to them ; which would be the fame a-

gainft a Proteftant r.s a Papift : For there remains

a Right in them, and they ought to have equal

Credit given to their Teftimony, with thofe of any

other Perfuafion, if a regular Objeftion be not flar-

ted againft them. And fure I am, that has been

always the Law ; and fhall be my Pradlice, while

I have any thing to do with the Adminiftrationof

Juftice. Let the Sober Party, as they call them-

felves, make what Refleftions they pleafe upon it,

or trouble themfelves as they will about it, I value

them, not, nor their Opinion : Let them fend as ma-
ny Penny- Poll Letters and Libels as they have a

mind to do ; two of which I received laft Night,

about yefterday's Trial. This I am fure of. Ly-
ing is as much the Talent and Inclination of a Pref-

byterian, as ever it can be of a Papift : Nay, more -,

for it is as infeparably incident to a Prefbyterian (and

fuch fnivelingi whining, canting Knaves) to lye,

as to fpeak. They can no more forbear Lying than

they can forbear Speaking ; for generally, as often

as they do the one, they do the other.

Befides, I muft obferve to you, with what Cau-

tion, Care, and Sobriety, both of ExprefTion and

Adfion, all thefe Gentlemen and Women have de-

livered their Teftimony, with the greateft Tender-

nefsand Care that pofTibly could be : And as well

as they have given it with Caution, fo I cannot but

put it home to you. Gentlemen at the Bar, to give

it its due Confideration.

For tho' the other Juries did believe Oates, and

not them at that time ; yet that is not to be your

Meafure, becaufe you have not the fame Reafon to

do it. Could any Perfon think, that there fhould

be fuch Villains upon Earth, as impudently to fwear

downright Treafon againft their Fellow-Subjeds, if

there were no Truth in the Accufation.'' That was the

thing that guided thofe Juries, who were all of them,

no doubt, very honeft Men ; and that was it, which

influenc'd the Parliament to do what they did in the

matter. For it was morally impofTible to be thought,

any fuch Wickednefs could be fo publickly attemp-

ted.

But, God be thanked, the Eyes of all honeft and

underftanding Men are opened. And we fee the

fault was in our Credulity ; and that thefe were

Fellows fhould not have been believed : And it con-

cerns us, when the Truth has been fo debauch'd,

and our Credulity fo impofed upon, to fhew the

World our juft Refentment thereof.

And this I fay to you. Gentlemen, with a pur-

pofe to vindicate thofe Perfons who were concern'd

as Jurors, in the Trials of all thofe Caufes ; becaufe

that is the thing much harp'd upon, and aim'd at

:

That becaufe he was believ'd before, to difbelieve

him now, would caft a Refleftion upon the Juries;

whereas, if that Opinion hold, never will there be

any fuch thing as Perjury deteded, lb long as the

Sun and Moon endure : For if a Verdid be obtained

upon falfe Teftimony, and it fhall be enough for

theWitnefs to fay, I was believ'd at fuch a Trial, and

therefore do not you offer to profecute me for Per-

jury ; That would be the fineft Dudrine that could

be taught, to give a Licence to deftroy all Truths,

Juftice, and human Society.

Therefore I leave it home upon you : Upon your

Confciences be it •, for, in the prelence of the Great

God of Heaven and Earth, that fees all our Hearts,

and will judge us for our inward Thoughts at the

laft Day, Liberavi animam mean. If you can find

all thefe Perfons (in number forty-feven) guilty of

O 2 wilful.
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wilful, downright, malicious, and corrupt Perjury,

then you muft acquit the Defendant.

For the Particulars of the Evidence, which a-

bound in many material Circumftances in point of
Time ar,d Place, I fhall run them over as fhort as I

can, and remind you of them •, not becaufe I think

it extraordinary neceffary, as tho' there were the

lead doubt of the Faft, but for the Satisfaflion of
all Mankind, that are not under invincible Preju-

dice againft the Truth. And I am fure, upon yef-

terday's Bufinefs there remain'd not any doubt with

any that heard it, fave one, who I know had a great

Ihare in the Defign, that was at the bottom of it

;

and I doubt, was one of thofe Perfons that kt this

Villain on work: his Name may be conceal'd for

the prefent, but a few days will difcover it here, or

in feme other place.

Gentlemen, what Mr Attorney, or Mr Sollici-

tor-General, or any of the King's Counfel have faid,

or what the Defendant has faid for himfelf, if not

proved, and made plain by Evidence, is to be no
Guidance at all to you, who are only to go accor-

ding to the Teftimony given to you ; for that ispur-

fuant to your Oath, which Oath is the Rule of your

Enquiry.

The Witnefles that prove, that he did fwear

fo in both the Points in the Indiitment •, I need

not mention, they were fo full : They tell you he

fwore, that Ireland was in Town from the 8th to

the 1 2th of Auguft : but becaufe he fixed upon the

8th at firft, there was Caution given him. Be not fo

precife to a Day, confider with yourfelf. Then comes
he to ftab the Bufinefs to the quick, and to rivet it

home : If I cannot be pofitive to the 8th, I will be

pofitive between the 8th and 12th. And as to the

other Point, I did obferve before that, becaufe Bed-

he was at a ftand, upon Ireland's denying his being

in Town the latter end of Augujl, or the beginning
of September, therefore comes Oates up again, to fix

it home ; and, fays he, I am fure he was in Town
the I ft or 2d of September, becaufe he gave me
twenty Shillings. That he fwore this, is teftified by
three Gentlemen who were Jury-men at thofe Trials.

Now, that this is notoriouQy falfe, falfe to a tit-

tle ; and, and as Mr. Sollicitor does obferve, not the

leaft time left to give any fort of countenance to

what he fwore, is thus made out to you.

Firft, you are to take notice, that upon the 3d
of Augufl, being Saturday, it is fworn by three or

four Witneffes, that he went out of Town ; and
this is not fworn as Mr. Oates gave his Evidence po-
fuively without Circumftances, but they give you
an account how they remember it ; becaufe upon
the V/ednefday before, which was a publick Day of
Note among them, and always kept as a Feftival

in memory of St. Ignatius, upon the laft day of July,

as both they and Mr. Oates himfelf do affirm,

there went Mr. Ireland, Mrs. Anne Ireland, and
their Mother out of Town to a Friend's Houfe to

•

dinner. Mrs, Ireland did defire him to ftay there

all night, as fhe did. No, fays he, I cannot ftay

all night, becaufe I muft go out ofTown on Satur-

day, and I muft provide things neceffary for my
Journey : Nay, that is not all ; for it goes yet fur-

ther. Says his Sifter unto him. Why do you begin

your Journey on a Saturday? That is an improper
Day. Oh ! fays he, I do it, becaufe I am that

Night to go to my Lord Afton's Houfe in Hert-

fordfhire ; where I am to meet with Sir John South-

coat, and go down with them into the Country :

This does the Mother fwear, and the Sifter. And
then the Maid-Servant, and the Taylor's Wife, do

give you another Token, that it was Saturday the

3d oi Auguft, becaufe he had fomething to be men-
ded in his Clothes, and ftaid for them ; and he was
to go out of Town, for he had his Boots on.

There is yet this Circumftance further,! wherein

thofe four do all agree. That as he went out of

Town the 3d of Auguft, fo he did not return till

the 1 4th of September ; for they fay it was the Sa-

turday Fortnight before Michaelmas, and the fame

Day of the Week that Michaelmas-day was of So
that you will find, that there is a conftant Proof,

and as plain a one as any poflibly can be in the

world, as to the time of his going out and coming
home. And where he was in the mean time, proved
diredly by a great Company of Witneffes, except

one Day. For you fee, the 3d oi Auguft he went

to my Lord Afton's at Standen : Several there are

that faw him there the 4th, and dined with him
there ; particularly, Sir Edward Southcoat. And
to ftiew that it is not a thing they are pofitive in,

and fwear it roundly without Confideration, they give

you an account of the Reafons of their Knowledge.

Youare toconfider alfothe Teftimony given by my
Lord Afton, a Perfon of great Honour and Quality :

Says he, tho' I dare venture all I am worth in the

World upon the Truth of it, that Ireland did go a-

long with me all the Journey : yet, becaufe I did not

take fuch particular notice of the reft of the time as

I did of thofe two Days, I will not take upon me
to fwear it. If Mr. Oates had had the fortieth part

of that Caution in his Evidence, I dare fay, you
had not had the trouble of this Day's Trial.

The Fifth, you have a great many Witneffes

who give you an account that he came on Monday
night to St. Albans with my Lord Afton ; there is

Sir Edward Southcoat, Mr. John Southcoat, my Lord
Afton, the Coachman, and all the Servants, Sir

Edward tells you, that Monday was a hot Day,
and my Lord Afton took him into his Coach ; but

he rode a horfebackall the reft of the way, and had
a fine going Horfe, which Horfe Mr. John South-

coat bought of him when the whole Journey was

ended. They tell you likewife, upon the 6th and

7th Days, the very Inns they lodged at upon the

Road ; and particularly at Northampton, they lay at

the George, which was Sir William Farmer's Houfe,

which was then let to an Inn- Keeper, becaufe of the

Fire in that Town. And, which is moft material

of all, for Mr. Oates's Satisfaction, you have for

thefe times no lefs than four Witneffes, that are Pro-

teftants of the Church of England, who give you the

fame account. There are in all no lefs in number than

fourteen to this Point •, and whether you will believe

thofe fourteen to be wilfully perjured, without E-
vidence to the contrary, is left to you •, and if they

do fwear true, Oates that was yefterday found perju-

red, muft be convifted of Perjury again to-day: For

in fhort, the Queftion is. Whether you will believe

Perfons of Credit, that have no ftain upon their Re-

putation, or Oates, that upon plain Evidence was

found guilty of Perjury yefterday.

When we come to 'Tixhall, we have no lefs num-
ber that teftify where he was from day to day, and

from night to night, to the 17th, and from the 17th

to the 26th. You have fifteen Witnefles more, all

as dire£t and pofitive, as can be in the World,

fwearing where he was from time time. It feems

he came to Tixhallon Thurfday the 8th ; there he ftaid

till Thurfday following, and then he went to i:?!?/)/-

.

Well: he lay the firft Night at Nantwich ; the next

Night at Holy-Well, at the Sign of the Star, a noto-

rious Inn there ; he came to Chefter on I'burfday,

and
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and fome of the Company left him there, but o-

thers came back with him to Tixhall ; who fay, he

went away on Saturday Morning, which happens

to be the 17th. And thus you have a full account

of him, quite from the 3d to the 17th, beyond all

controverfy, plainly proved by Perfons of un-

doubted Credit. And if he were, where they fay

he was, from the 3d to the 17th, how could Oates

fwear true, that he took his leave of him here in

Town, between the 8th and 12th ?

Now let us come from the 1 7th to the 26ch, and

you have no lefs than fifteen Witneffes, four where-

of are Proteftants ; which I urge not as a neceffary

Qualification to be a Witnefs, but toanfwer Oalei's

Objedion, as tho' this was a Popifh Defign to de-

ftroy him. They have given you an account where

he was from time to time, by convincing Circum-
ftances, which you have heard ; particularly ofone

Day that he went to Litchfield ; one of the Wit-
neffes went v/ith him, and a Proteftant Witnefs too,

that came back with him again, and fupp'd with

him at her Father's Houfe. The Apothecary tells

you, the Day that he faw him was a Wake-day,
which is a remarkable Time in the Contry. You
are told of the Funeral of one Woman's Mother,

that made her (lay away from A^onday till I'burf-

day : of another Man's Child. I mention them but

Ihortly to you, becaufe I know you have taken

Notes of them, and they are only ufed as Inftances

to manifefl: the Integrity of the WitnefT^s, that this .

was not a thing contrived on purpofe to make a

Story of, but did really happen in the Order they

tell it. And I mufl: remember you of another Cir-

cumftance fome of them do fwear, that whereas
Oates had a mind to evade their Teftimony by that

Queftion ; whether this was the fame Ireland that

was tried ? It was mod certainly he ; for that is

made too evidently to appear, by their feeing him
executed at Tyburn, I am forry to fay, innocently.

From the third oi Auguft to the twenty-fixth,

there is not one Night, but you hear where he was:
And from the twenty-fixth of Auguft to the feventh

of September, you hear where he was, at the Horfe-
match, upon the Bowling-green, at Mr. Hevening'

ham's, Mr. Lowe's, Mr. Gerrard's, Mrs. Crorap-

ton's, Mr. Pendrel's Mr. Gifford's, and Mrs. Har-
well's : And from the feventh to the fourteenth,

favc only one day, viz. the eighth, you have a

particular Account too ; and it does not appear by
a rambling Evidence, but a faithful Account is

given of all the Time, fave that eighth day ; which
friews the Caution of the Witneffes. And it cannot
but be eafily prefumed, he was diher at Tixhall, or
thereabouts ; becaufe he was at Wolverhampton the

feventh coming to London the ninth. How eafy is

it to imagine him there the eighth ; and the rather,

becaufe where he was the eighth, is not material to
the Point in queftion before you, but where he was
the firft and fecond ?

And, Gendemen, if in cafe you had a mind to
imagine, he was the eighth at London, it muft be
by a ftrained Imagination : for you muft take him
to be at Wolverhampton the feventh, and make him
ride poft to London that Night, and return poft
from London the eighth to Tixhall, to be ready
there early in the Morning upon the ninth, or take
four days Journey back again ; or elfe you cannot
give the leaft countenance to any other Imagina-
tion, but that he was about Tixhall the eighth of
Septetnher,

Well, at Tixhall you have him the 9th of Sep-
tember ; and from thence, you have it teftified by

ury. I o I

all the Perfons that came along vi-ith him all the
way, that he lay one Night at Coventry, another at

Banbury, a third at Agmondejham : That he baited

at Uxbridge iht ^ounh, which was the 12th 0^ Sep-

tember ; and came to Sir John Sciuhcoat's Houfe
that Night, being Tburfday. He ftaid there Thurf-
day Night, and Friday -, and upon Saturday the

14th of September, Sir John Southcoat's Man went
along with him to London, whither he rode upon
the Horfe he fold Mr. Southcoat : the Man faw him
at his Lodging ; and he fays, they wondered when
he came in, that he had ftaid fo long.

And when we return to the four Witnefles they
begun with at firft, who make all this Teftimony to

ftand well together ; that he went away the 3d of
Auguft, and was never in Town till the 14th oi Sep-

tember ; and every day, but the 8 th of September^

which makes nothing to the bufinefs, is particular-

ly fpoke to : and he muft be there that day too,

except you will put him upon very hard Service, to

ride poft to London and back again, in twenty-four

Hours ; for no other reafon, but only to commit a
Treafon, that none ever found out, but Mr. Oates.

And, I am fure, if he did, he took a great deal of
pains, to a very little purpofe.

Gentlemen, I have taken up much of your Time,
and detained you the longer in this matter, becaufe

I cannot but lay, with grief of heart, our Nation
was too long befottcd -, and of innocent Biood
there has been too much fpilr, 'tis high time to have
fome account of it. 'Tis a Mercy we ought toblefs

Almighty God for, that we are prevented from
fpilling more innocent Blood ! God be blefTcd, cur

Eyes are opened •, and let us have a care for the

future, that we be not fo fjddenly impofed upon by
fuch Prejudices and Jealoufies, as we have reafon to

fear, fuch Villains have too much fill'd our heads

with of late.

Gentlemen, 'tis incumbent upon you to try, ac-

cording to the Evidence that has been given, whe-
ther the Defendant be Guilty, or Not Guilty.

And 'tis incumbent upon us that fit here as Judges,

to fee the Law executed, as we will anfwer it at the

Tribunal of the great Judge of Heaven and Earth ;

before whom we muft appear, and receive cur

Trials at the Great Day. And God forbid, but we
fhould ufe our utmoft Endeavours, to inflid the

greateft Vengeance, that the Juftice of the Nation

can permit us to inflift upon fuch Villains as thefe

are ; that have contracted fo much Mifchief and

Reproach upon us, and fo much Guilt upon them-

felves.

Gentlemen, I am forry, I fay, I have kept you

fo long. 'Tis a Cafe of fuch Importance, that I

could not but fay what I have done it in. There

may be other Circumftances arifing from the Evi-

dence, which I may have omitted ; but were very

largely and fully fpoken to by Mr. Sollicitor.

Whatfoever has been forgotten by him, or by me,

I am fure, will be fufiiciently fupplied by your own
Obfervations ; for I know you to be Gentlemen of

great Knowledge and Experience in Matters of this

nature.

Then the Jury withdrew, to confider of their Ver~

di^ ; and, after half an Hour's Recef, return'

d

to the Bar -, and, anfwering to their 'Names, de-

liver'd in their VerdiEl, That the 'Defendant was

guilty of the Perjury whereof he flood indiSfed :

Which being recorded, the Lord Chief Juftice

[poke to the Gentlemen of the Jury to this effect.

L. C. J, Look ye. Gentlemen, becaufe there has

been fome notice taken to-day, asther^ wa§ yefter-

day.
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day, concerning the Opinions of Judges, about

Verdids that have been given, I would fay a

word or two to you : not that I much admire the

doing of it, at any time ; nor would I do it now,

for your fakes-, btcaufe, lamfure, you aft accor-

ding to your Confciences, and afFe6l not Comment
dation. But becaufe it may be neceflary, for the

Satisfadion of fome People, that they fhould know
our Opinions alfo in this matter ; I muft tell you,

you have given a VirdedV, that becomes your Ho-
iiefty. Integrity, and Loyalty. And I declare, in

the prefence of Almighty God, the Searcher of

Hearts, that had I been of the Jury, I muft have

given the fame Verdidt. Gentlemen, 'tis an honeft

and juft Verdidt, that you have given -, and by it,

you have contributed, as much as in you lies, to

vindicate the Nation from the Infamy it has fo long

lain under.

Mr. ]u{k.Withm. For my part, I think, if you

had given any other Verdidt, you had found a-

gainlt plain Demonftration j the Evidence was fo

full and clear.

Mr. Juft. Holloway. The Court is very well fa-

tisfied with the Verdidl -, and you have acquitted

yourfelves like worthy, honeft Gentlemen.

Mr. Juft. Wdcot. There is nothing can be faid

to the Verdid, but that it is a juft Verdid, and

according to the Evidence.

[^And then the Court arofe.

Die Luna^ ii Mali, 1685.

THIS Day Mr. JVallop moved, that in regard

the Court was pleas'd to give the Defendant

time, till Saturday next, to move in Arreft of

Judgment, upon the Convidion on Friday laft j

they would pleafe to give to the fame day, to move
in Arreft of Judgment, upon the Convidion on Sa-

turday: which the Court granted. But afterwards,

upon the Motion of Mr. Attorney-General, they

order'd, that a Note of the Exceptions to both In-

didments, fhould be fent to the King's Counfel,

fome days before Saturday.

Die Sabbati, 16 Maii, 1685.

THIS Day being appointed for the Defendant

to move what he could in Arreft of Judg-
ment, upon the two Convidions of Perjury ; he

was brought by Rule from the Prifon, to the

King's-Bench Court.

L. C. J. Mr. Attorney- General, have you any

thing to move ?

Mr. At. Gen. My Lord, I pray your Judgment
upon Oates, who is convided upon two Indidments,

for two notorious Perjuries.

L. C. J. Who is Counfel for Oates?

Mr. At. Gen. Mr. Wallop moved for him.

L. C. J. What is it that Mr. Wallop has to fay.

Oates. My Lord, I defire I may fpeak one Word.
It was Thurfday Night before my Attorney could

make an end of examing the Records ; Sir

Samuel AJlry knows it very well : Then I fent the

Rule to thofe Gentlemen that were alTign'd to be

my Counfel -, and the Exceptions were deliver'd

in but yefterday. I pray I may have a Day or

two more, that my Counfel may be prepared to ar-

gue for me.

L. C. J. We cannot do that ; we gave you be-

yond the ordinary Rules, in extending it till to-

day.

Mr. At. Gen. My Lord, he talks of examining

the Records ; he had Copies of them all this long

Vacation.

Oates. My Lord, my Attorney will be ready to

make Oath, that he finifh'd the examining but on
Tburfday Night.

L. C.J. We do all know they were pleaded to

the laft Term ; and you have had all this Vacation,

to confider of them : And we have indulg'd you be-

yond the ordinary Time.
Oates. My Lord, I defire but a day or two more.

L. C. J. No, we cannot do it -, we have done
more already than we ordinarily do. Perfons that

are convided, ufe to have but four Days allow'd

them to move in Arreft of Judgment -, but you,
inftead of having but four Days after, had eight.

Oates. If your Lordfliip pleafes to give me time
till Monday.

L. C. J. I tell you, we cannot do it. If Mr.
Wallop have any thing to fay for you, we'll hear

him.

Mr. Wallop. I have nothing to fay.

Mr. At. Gen. Here are four Exceptions deliver'd

to me laft Night, as made by Mr. Wallop.

L. C. J. But he fays he has nothing to fay. We
know not whofe thefe Exceptions are.

Oates. I do deliver in thofe Exceptions, my
Lord ; pray let them be read.

L.C.J. Read them, Sir Samuel AJlry.

Cl.ofCr. Reads. Dominus Rexverfus Oates. The
Defendant's Exceptions.

I. That a Wicnefs fworn in the behalf of the

King in a Procefs of High-Treafon, cannot be pu-

nifh'd for Perjury by the King.

II. That it does not appear, that the Indid-
ments of Ireland^ i^c. found in Middlefey:, were le-

gally tranfmitted into London ; and confequently,

all the Proceedings thereupon were coram non Judice.

III. That the Perjuries affign'd, are in Matcers

foreign to the IfTue.

IV. It is Refolutio Signal' in that part of the In-

didment, that mentions what the Defendant fwore j

and in the Perjury affign'd, 'tis Refolutio Signand' 5

and it is no good AfTignment of the Perjury.

Mr. Juft. Withins, Thefe are doughty Excep-

tions indeed.

L. C. J. Mr. Attorney, what fay you unto

them ?

Mr. At. Gen. Truly, my Lord, I think I need

not fay much to them. The firft Exception is a

plain Miftake of the Indidment : For had Mr.
Oates been indided upon the Statute, it had been

fomething ; but at the Common Law, certainly he

may be profecuted by the King, tho' he was Wit-

nefs for the King before. . As to the fecond, that ic

does not appear Ireland's Indidment was well tranf-

mitted from Middle/ex to London ; that, fure, is

well enough : For after it is recited, that they were

fo and fo indided, it does fet forth, that the Trials

were had upon Records there depending before the

Commiffioners of Oyer and Terminer, and Goal-

delivery, and it fhall be taken, that they were well

brought before them. As to the third Exception,

that the Perjuries afiign'd are foreign to the Matter

in IfTue ; that is not fo : For it is apparent, one of

the Indidments is in the exprefs Point of the great

Treafon charg'd againft them, that is, the Confult

of the 24th of April. And as to the fecond Indid-

ment it appeared upon the Evidence, that there

was at treafonable Meeting fworn in Augufi ; and he

fwore Ireland was here in Town in the beginning of

Auguji^
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yftigujly and in the beginning of September. And
then for the fourth matter, that he fwore he faw

them fign it ; and the Perjury affigned is, that he

did not carry it to be figned ; that receives a plain

Anfwcr : For we alledge, he falfely and corruptly

fwore that he was prefenr, and that he carried the

Refolutlon to be fign'd, and he fav/ them fign the

Refolucion. Now, in thefe two things we have laid

the Perjury ; 1. We fay he was not there : And, 2.

He carried no fuch Refolution to be fign'd. Indeed,

we do not fay that he did not fee it fign'd, nor we

need not i for if he were not there, nor did carry it,

he could not fee them fign it. There is nothing in

the Exceptions, my Lord ; and therefore, I pray

your Judgment.

L.C.J. Is there any body of Counfel for Mr.

Oates, that will fay any thing to thefe Exceptions ?

Oates. I pray, my Lord, that I may have liberty

but till Monday, for my Counfel to prepare.

L. y, C. No, we cannot do it : Indeed, if there

had been any colour, or weight in the Exceptions,

it might have been fomething ; tho' we have in-

dulg'd in this cafe already, more than ever we ufed

to do in Cafes of this Nature J for it is known to

every body, that knows any thing of the Courfe and

Praftice of the Court, that aher Convidion, no

more than four Days are allow'd, to move in Arreft

of Judgment. And being the Pradliceofthe Court,

it is the Law of the Court ; and I am fure, as little

Favour ought to be fhewn in a Cafe of Perjury, as

in any Cafe whatfoever : But yet, however, becaufe

he fhould not think that the Extremity of the Law
was aimed at by the Court in this Cafe, and he hin-

der'd in his legal Defence, the Court did indulge

him more time than is ufually granted in fuch Cafes.

Now, as for the Exceptions, certainly they are very

frivolous.

For the Firji, It would be admirable Doftrine

indeed, in cafe it fhould obtain, that if a Man be

a Witnefs in any Cafe for the King, and forfwear

himfelf, he fhould not be profecuted for Perjury

at the King's Suit : For we know that no Man can

be profecuted for his Life, (except it be in Cafes of

Appeal) but at the Suit of the King ; and to be

fure, all Profecutions for Treafon muft be at his

Suit. If then WitnefTes come and forfwear them-

felves, to take away Men's Lives, and they fhould

not be called in queftion for it, criminally, by the

King ; that were a fine Way to fandlify the greatefl

Villainy, and make the Procefs of Law to become
an Inflrument of the moft infamous Cruelty in the

World. I prefume, no Gentleman at the Bar

would think that an Exception fit to put his Hand
to.

Then as to the Second^ That the Perjury is not

affigned in Points material to the IflTue, that is

plainly ocherwife ; for the time mufl needs be very

material, becaufe it was impoflible that Mr. Ireland

could be guilty of the Treafon fworn againft him,

at his Chamber in Rujfel-ftreet^ between the 8th

and 1 2th of Augufi^ if he were not in Town be-

tween the 8th and 12th of Augujt : Nor could he

be privy to the Treafon fworn by Bedloe the latter

end of Auguft, or the beginning of September., in

Harcouri's Chamber, if he were out of Town from
the 3d of Augujl till the 14th of September -, and
therefore both thole Perjuries were in the very Points

in IfTue.

And then for the 24th of April, which is the

main Perjury of all -, it is not laid in this Indidlment,

that there was no Confult of the Jefuits upon that

Day : nor is there any notice taken, that there was

no Confult at the Whtte-Horfe Tavern ; but it fays

only, that Oates did fwear, there was a Confulc
there, and that he was prtfent at it -, and that he
faw the Refolution written down by Mico, if I do
not mifremember the Name : And that upon the

24th of Aprils he went with it from Chamber to

Chamber, to have them fign it. And then comes
the Indiftment, and affigns the Perjury, tJbi revera

he was not at the fVhite- Horfe Tavern that Day ;

and I think it is pretty plain he was not, for he was
then at St. Omers.

Then admitting all that Matter about the figning

of the Refolution, to be out of Doors, a plain

Perjury is affign'd and prov'd. For it was mofl pro-
per for them to lay it as they did ; and fo it was in

the other Point too, he fwore he carried the Refolu-
tion from Chamber to Chamber, and faw it figned.

Now, fay they, he did not carry it from Chamber
to Chamber, to be figned •, and if fo, then he could
not fee it figned ; and it will all be well enough fure.

And if any one part of the Oath he fwore proves
falfe, that is fufEcient to maintain this Verdidl -, and
'tis notorioufly plain, it was falfe throughout.

And of this Matter he now (lands convided,
upon as full and plain an Evidence as ever was given

in any Cafe in the World -, and I am forry to think

that any Man, who is guilty of fuch an Offence,

fhould continue fo obflinate and hardened in Villany

as he appears to be.

But I think it not amifs for me to fay fomething

upon this occafion, for the Satisfadlion of fome that

hear me ; and for an Example for the future. The
Crime whereof this Man ftands convifted* is cer-

tainly a very heinous one, attended with fuch dif-

mal Confequences that enfued upon it, that I think

no Man can have a true Chriftian Spirit in him, but

he mufl begin to melt with the Confideration of the

great Mifchiefs his Perjury has brought upon him-
felf and us : It has brought the Guilt of innocent

Blood upon many -, to be fure it hath up his own
Head, and I pray God deliver all Men from having

any hand in innocent Blood.

And as the Crime is great, fo it is to be known,
that a proportionable Punifhment of that Crime
can fcarce by our Law, as it now (lands, be in-

flidled upon him. But that you may fee we have

confidered how to punifh it, as fuch a Crime does

deferve ; we have confulted with all the Judges of

England^ that if the Law would allow it, he might
have fuch a Judgment for this heinous Offence, as

might be proper to terrify all others from commit-
ting the like again. For Punifhment is not intended

only for the fake of the Offender, to reward him
according to his Deferts ; but it has a Profpedl alfo

of Example and Terror to all others, that they

fhould take care how they offend in any fuch man-
ner, and that is as confiderable a Part of the End of

the Law as any other.

Gentlemen, it is known, that by the old Laws
of England Perjury was punifhed with Death ; it

grew a little more moderate afterwards, not to

make the Crime the lefs, but becaufe of the Danger

there might be of Malice of fome revengeful Per-

fons, by endeavouring by Perjury to convidl others

of Perjury. But the next Step was cutting out of

the Tongue, to fhew that the Law in ail Ages had

an Abhorrency of falfe Oaths, and punifhed that

impious Crime of Perjury with the mofl terrible

Punifhments,

Since that time our Anceftors have yet been

more moderate, and have not extended the Judg-
ment to Life and Member j but by the unanimous

Opinion
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Opinion of all the Judges of England^ whom we
purpofely confuhed with upon this Occafion, it is

conceived, that by the lAw, Grimes of this nature

are left to be puniflied according to the Difcretion

of this Court, fo far as that the Judgment extend

not to Life or Member.
And I tell you this, Gentlemen^ the rather, be-

caufe I obferve our Law-Books are more filent here,

in regard the Judgments for thefe Offences are not

lb folemnly and particularly entered up, as they

are in Cafes Capital : But they are left more difcrc-

tionary ; becaufe that Crimes of this Nature may be

attended with particular Circumftances either to ag-

gravate, or lefTcn the Punifhment: And therefore

the Punifhment might be diftributed accordingly.

And for that reafon, Gentlemen, it is well

known to us all, that that was the occafion of taking

away the Court of Star-Chamber^ as the Preamble
of the Adi for taking it away does manifeft : That
inafmuch as the Authority, for the Correftion of

all Offences whatfoever, was by the common Law
of this Land originally fixed in the Court o{ King's-

Bench % and the Proceeding by Information in the

Star-Chamber^ when it might be by Procefs in this

Court, was look'd upon as a double Way of Vexa-
tion ; therefore that Court is abolifhed, and the

Authority of the King's-Bencb Court left entire.

And if is notorioufly known, how Punifhments, of
all forts and kinds, were inflifted by the Court of
Star-Chamber for Perjury, and fuch like Offences,

while that Court was up j and fince that time, in

Fox's Cafe and others that you have heard of, it has

been according to the Difcretion of this Court,

punilhed, as feverely as this Court thought fit, fo

as the Sentence did not extend to Life or Member.
Now I thought it proper for me, not only for

the fake of the Cafe now before us ; but alfo for

your Learning fake, to tell you, this was the Re-
folution of all the Judges of England, upon Con-
fideration of the Precedents, and of all the Rules
of Law ; which have been fully debated, and con-

fidered of: And this, I declare, is their unanimous
Opinion.

If then this be fo, and it is left to the Difcretion

of the Court to inflidl fuch Punifhment as they

think fit ; far be it from this Court at any time, as

on the one fide to inflidl Punifhment heavier than

the Crimes deferve, (no, we would rather ufe Com-
miferation, than extraordinary and exorbitant Se-

verity ;) fo, on the other fide, to let go Crimes fo

notorious and heinous as thefe, without the fcverefl

Mark that can, by Law, be put upon them. When
a Perfon fhall be convifled of fuch a foul and ma-
licious Perjury, as the Defendant here is, I think ic

is impofTible for this Court, as the Law now Hands,

to put a Punifhment upon him any way propor-

tionable to the Offence, that has drawn after it fo

many horrid and dreadful Confequences : We do
therefore think fit to infiidl an exemplary Punifh-

ment upon this villainous perjur'd Wretch, to terrify

others for the future ; which is not my part to pro-

nounce ; But what it is, my Brother will tell you.

Mr. At. Gen. My Lord, you will be pleafed to

remember there are two Judgments.

L. C. y. There are fo, we know it very well,

Mr. Attorney.

Mr. At. Gen. That which was tried firfl, was about

the Confult about the 24th o^ April ; we defire that

fome particular Mark may be fet upon that Day.

Then the Judges confuhed a little together, and Mr,
Jujlice Withins pronounced the Sentence thus:

Mr. Jufl. IVithins. 'Titus Oates, you are convic-

ted upon two Indidments for Perjury ; I fay, for

Perjury : I muft repeat the Word twice, becaufe

you are doubly convidled. One of the greateft

Offences, that our Law has cognizance of; 'ris fo

in its own Nature : But your Perjury has all the

Aggravations that can be thought of to heighten

it. If a Man kills another with his Sword, and
there be forethought Malice in the Cafe, he is to be

hang'd for it : But when a Man fhall draw innocent

Blood upon himfelf by a malicious, premeditated,

falfe Oath, there is not only Blood in the Cafe, but

likewife Perjury, corrupt, malicious Perjury : I

know not how I can fay, but that the Law is de-

fe6tive that fuch a one is not to be hang'd. For, if

we confider thofe dreadful Effedls which have fol-

lowed upon your Perjury, we muft conclude our
Law defedlive ; they are fuch, as no Chriftian's

Heart can think of, without bleeding for that inno-

cent Blood which was fhed by your Oath ; and
every knowing Man believes, and every honeft

Man grieves for. God be thanked, our Eyes are

now opened ; and indeed we muft have been incura-

bly blind, if they had not been opened firft by the

Contradidions, Im.probabilities, and ImpofTibilities

in your own Teftimony ; but likewife by the pofi-

tive, plain, diredl, and full Proof of forty-fevea

WitnefTes to one particular Point. Againft whom
you had not one Word to objed, but they were

Papifts and Roman Catholicks ; which is no Ob-
jection at all : tho' at the fame time, it did appear,

that nine or ten of them were Proteftants of the

Church of England. That was all you had to fay ;

you had not one Word to juftify your felf from that:

great and heinous Perjury you were accufed of. I

hope, I have not been thought a Man of Ill-nature

;

and, I confefs, nothing has been fo great a Regret

to me in my Place and Station, as to give Judg-
ment, and pronounce the Sentence of Law againft

my Fellow-Subjeds, my Fellow-Creatures : But as

to you, Mr. Oates, I cannot fay, my FeUow-
Chriftian. Yet, in this Cafe, when I confider your

Offence, and the difmal Effedls that have fol-

low'd upon it, I cannot fay, I have any Re-
morfe in giving Judgment upon you. And there-

fore having told you my Thoughts fhortly about

your Crime, and how readily I pronounce your

Sentence-, I fhall now declare the Judgment of the

Court upon you. And it is this :

Firfl, The Court does order for a Fine, That

you pay a Thoufand Marks upon each Indi£i-

ment.

Secondly, That you be jlript of all your Canonical

Habits.

Thirdly, The Court does award. That you fland

upon the Pillory, and in the Pillory, here before

Wcftminfter-Hall Gate, upon Monday next,

for an Hour's Time, between the Hours of Ten

and Twelve ; with a Paper over your Head {which

you mujl firft walk ivith round about to all the

Courts in Weftminfter-Hall) declaring your

Crime. And that is upon the firft Indidlment.

Fourthly, (On the fecond Indidrment'.) Upon

Tuefday, you Jhall ftand upon, and in theY\\-

lory, at the Royal Exchange in London, for

the fpace ofan Hour, between the Hours oftwelve

and Two ; with the fame Infcription.

c T'oii
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You /ball upon the next Wednefday he whippedfrom
Aldgate to Newgate.

Upon Friday, you Jhall he whipp'd from New-
gate to Tyburn, hy the Hands of the Common

Hangman.

But, Mr. Oates, we cannot but remember, there

were feveral particular Times you fwore falfe about

:

And therefore, as annual Commemorations, that

it may be known to all People as long as you

live, we have taken fpecial care of you for an an-

nual Punifliment.

Upon the 2^th of April every Tear, as long as

you //w, you are to Jiand upon the Pillory, and

in the Pillory, at Tyburn, jufi oppofite to the

Gallows^ for the fpace of an Hour, between the

Hours of "Ten and 'Twelve.

Tou are toftand upon, and in the Pillory, here at

Weflminfter-Hall Gate, every gth of Augufl,

in every Tear, fo long as you live. And that it

may be known what we mean by it, 'tis to re-

member, what he fwore about Mr. Ireland's

being in Town between the 8th and 12th of

j^uguji.

Tou are to fland upon, and in the Pillory, at

Charing-Crofs, on the lOth of Auguft, every

Tear, during your Life, for an Hour, between

"Ten and Twelve.

The like over-againji the Temple Gate, upon the

nth.

And upon thefecond of Sc^^tfcnhtv, (which is another

notorious Time, which you cannot hut he remem-

ber''d of) you- are to fland upon, and in the 'Pillo-

ry, for 'the fpace of one Hour, between Twelve

and Two, ^a/ /^^ Royal-Exchange : And all this

you are to do every Tear, during your Life \ and

to he committed clofe Prifoner, as long as you live.

This I pronounce to be the Judgment of the

Court upon you, for your Offences. And I muft
tell you plainly, if it had been in my power to have

carried it further, I fhould not have been unwilling

to have given Judgment of Death upon you -, for, I

am fure, you defcrve it.

L. C. J. Mr. Attorney, we will take care, thae

the Clerk fhall diftinguifh the Judgments in the

Entries. [Then the Prifoner was taken away.

This Sentence was afterwards executed with great

Severity -, but immediately after the Revolution,

the Houfe of Commons came to this Vote.

Tuefday the nth o^ June, 1689.

Refolv'd, That the Profecution of Titus Oates

upon two Indictments for Perjury in the Court of
King's-Bench, was a deflgn to ftifle the Popijh Plot,

and that the Verdifts given thereupon were corrupt,

and the Judgments given thereupon were cruel and
illegal.

There was an Attempt to get this Judgment re-

vers'd, but ftill continuing his Difability as a Witnefs

;

but this Attempt did not fucceed, only the Houfe
of Lords addrefs'd the King to grant him a Pardon,

which was accordingly done. See State Trials Vol.

VIII. Pag. 455. and Vol. VII. Pag. 476.

CXXXV. The Trial of the Lady AliceLisle^, at Winton.

for High-Treafon, Auguft 27, 1685. i Jac II.

ClofAr. j4 LICE Lijle, hold up thy

Hand. [WhichJhe did.'\Thon

ftandeft here indifted by the

Name o^ Alice LiJle, of the

Parifh. of Ellingham, in the County of Southajnp^

ton. Widow •, for that thou, as a falfe Traitor a-

gainfb the moft illuflrious and mod excellent Prince,

James the Second, by the Grace of God, o^ En-
gland, Scotland, France, and Ireland King, thy

fupreme and natural Lord, the Fear of God in

thy Heart not having, nor weighing the Duty of

thy Allegiance ; but being moved and feduced

by the Inftigation of the Devil, the Love and true,

due and natural Obedience, with a true and faithful

Subjedl of our faid Lord the King, towards him
our faid Lord the King, fhould, and of right ought

to bear, wholly withdrawing, and with all thy Might
intending the Peace and common Tranquillity

of this Kingdom of England to difturb, and War
and Rebellion againft our faid Lord the King,

within this Kingdom of England to ffir up and
move, and the Government of our faid Lord the

Kingi within this Kingdom of England to fubvert.

Vol. IV.

* Burn. Hifl: of his own Times, Vol. I. /, 649. She ivas the Widonv of John Lifle, ivha nvas Lord Prtfident of the High Court

ofjuftice, in the time o/~01ivcr Cromwell, one of the Lords Commijfioners for the Cufiody of the Great Seal, and had been one of King
Charles the Firll'j Judges ; hut his l^dy ivas i-ery wverfe to it. Be ivas bafelj murdered at Laufanne fome Years before, as he --was

going to Church, hy three Irifh Affaffins, 'who ^ed immediately into France.

and our faid L.ord the King from the Title, Ho-
nour, and Regal Name of the Imperial Crown of

this his Kingdom of England to depofe, caft down,

and deprive, and our faid Sovereign Lord the King
to Death and final Deflruflion to bring and put,

the 2 8ihDay oijuly, in the firfl Year of the Reign

of our faid Sovereign Lord James the Second, by

the Grace of God of England, Scotland, France,

and Ireland King, Defender of the Faith, (^c. at

the Parifh o'i Ellingham aforefaid, in the County a-

forefaid, well knowing one John Hicks, of Kein-

floam in the County of Somerfet, Clerk, to be a falfe

Traitor, and as a falfe Trator traitoroudy to have

confpired and imagined the Death and Deflruftion

of our faid Lord the King, and War^ Rebellion

and Infurreftion againft our faid Lord the King,

within this Kingdom oi England traitoroully to have

levied and raifed : Thou the faid Alice Life after-

wards, to wit, the fame 28th Day of July in the

firft Year of the Reign of our faid Sovereign Lord
the King that now is, at the Parifh of Ellingham a-

forefaid, in the County aforefaid, the faid John
Hicks in thy Dwelling-Houfe, fituate at the Parifh

P afore-
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aforefaid in the County aforefaid, fecretly, wicked-

ly and traitoroufly didft entertain, conceal, com-

fort, uphold and maintain •, and that thou the faid

Alice Lifle then and there, for the comforting, up-

holding and maintaining of the aforefaid John Hicks,

Meat and Drink unto the faid John Hicks then and

tliere malicioufly and traitoroufly didft give and de-

liver, and caufe to be given and delivered, againft

the Duty of thy Allegiance, againft the Peace of

our Sovereign Lord the King that now is, his Crown

and Dignity, and againft the Form of the Statute

in that Cafe made and provided. How fayeft thou,

Alice Lijle, art thou Guiky of the High-Treafon

contained in this Indidment, or not Guiky ?

Lijle. Not Guilty.

CI. of Jr. Culprit., by whom wilt thou be tried ?

LiJle. By God and my Country.

CI. of Ar. God fend thee a good Deliverance.

'Then Proclamation was made for the Jurors impa-

neWd to try the Ifjue, between our Sovereign Lord

the King, and the Prifoner at the Bi?r, to appear.

And the Prifoner deftring, by reafon of her Age

and Infirmities [being thick of hearing) fome

Friends of her''s might be allow'd io ftand by her,

and inform her of what pafd in the Court ; one

Matthew Brown was named, and allow'd of by

the Court io give her all AJfifance that he could in

that matter. Then the Names of the Jurors

were caWd over, and the Appearance recorded :

And it being a Caufe of great Expectation and

Moment, the Lord Chief Juftice order'd the

Sheriff to take care, that a very fubjiantial Jury

Jhouldbe returned, of the befi ^alily in the County.

Then Proclamation for Information and Evidence

was made in ufual manner, and the Prifoner was
bid to look to her Challenges, and the Jury was
fworn in this Order.

Sworn,

Gabriel Whifiler, Efq;

Henry Dawley, Efq;

Francis Morley, Efq;

Francis Pawlett, Elq;

Richard Godfrey, Efq;

Thomas Dowfe, Efq;

Button Gifford, Efq;

Sworn.

Thomas Crop,

Richard Suatt.

Challenged,

Lawrence Kerby,

John Fletcher,

William Clarke,

John Haily,

Richard Sutton,

Richard Snatt,

Robert Burgefs.

Challehged.

Robert Barton,

Godfon Penton,

William Taylor,

Thomas Wavell,

Anthony Talden.

Sworn.

John Cager.

Challenged.

Robert Forder,

Thomas Lloyd,

Thomas '.i.

Philip Rudsby.

Sworn.

Matthew Webber.

Challenged.

George Prince,

Stephen Steele,

Thomas Merrot.

Sworn.

John Feilder.

So the Twelve Sworn were thefe :

Gabriel Whifiler,

Henry Dawley,

Francis Morley,

Francis Powlstt,

Richard Godfrey,

Thomas Doivfe,

Jur'

Dutton Gifferd,

\John Cager,

IThomas Crop,

Richard Suatt,

'Matthew Webber,

John Feilder.

CI. of Ar. Alice Life, hold up thy Hand : You
Gentlemen of the Jury that are fworn, look upon
the Prifoner and hearken to her Charge : She Stands

indifted by the Name of Alice Lifle, &c. Upon
this Indiftment flie hath been arraigned, and upon
that Arraignment flie has pleaded thereunto, 5x"ot

Guiky ; and for her Trial has put her felf upon God
and the Country, which Country you are : Your
Charge is to inquire, whether fhe be Guilty of the

High-Treafon whereof fne is indicted in manner
and form as fhe ftands inditted, or Not Guilty : If

you find her Guiky, you are to enquire what Goods
or Chattels, Lands or Tenements, fhe had at the time

of the High-Treafon committed, or at any time

fince : If you iind her not Guiky, you are to enquire

whether Pas did fly for it ; if you find that fhe did

fly for it, you are to enquire what Goods or Chattels

flie had at the time of the Flight, as if you had
found her Guiky. If you find her not Guiky, nor

that fhe did fly for it, you are to fay fo, and no
more, and hear your Evidence,

Mr. Mundy. May it pleafe your Lordlhip, and
you Gentlemen that are fworn. This is an Indidl-

ment of High-Treafon z^2.m^ Alice Lifie, the Pri-

foner at the Bar ; and the Indidlment fets forth, that

fhe, as a falfe Traitor againft our Sovereign Lord
King James the Second, her fupreme and natural

Lord, not having the Fear of God in her Heart,

nor regarding the Duty of her Allegiance, but be-

ing moved and. feduced by the Inftigation of the

Devil, and withdrawing the Love and true Obe-
dience which {he owed to him as her Sovereign, and
intending, as well as in her lay, todifturb the Peace

of the Kingdom, and to depofe the King and put

him to death, the 28th day of July, in the firft

Year of this King, well knowing one John Hicks, *

late of Keinjham in the County of Somerfet, Clerk,

to be a falfe Traitor, and to have raifed War and
Rebellion againft the King, fhe did then at Ellingham

in this County, in her Dwell ing-Houfe traitoroufly

entertain, conceal, and comfort the faid John Hicks,

and for his maintenance and comfort then gave him
Meat and Drink. This is laid to be againft the

Duty of her Allegiance, againft the Peace of the

King, his Crown and Dignity, and againft the

Form of the Statute in that Cafe made and provided :

To this fhe has pleaded Not Guiky ; if we prove

this Faft, you muft find her Guilty.

Mr. Pollexfen. May it pleafe your Lordfliip, and

you Gentlemen of the Jury, I am of Counfel in

this Cafe for the King. The Prifoner that ftands

now at the Bar, Alice Lifle, is the Widow of one

Lifle, who was in his Lite-time fufEciently known :

The Perfon mentioned in the Indidlment to be

entertained and concealed by her, John Hicks, is a

Conventicle-Preacher, and one, that for bringing

the traitorous Purpofes intended in this late horrid

Rebellion to effedt, was one of the greateft and
moft aftive Inftruments : for he was perfonally in

this Rebellion, and did perfuade and exhort fome

loyal Perfons, that happened to have the Misfor-

tune of being taken Prifoners by that rebellious

Crew, to quit their Duty and Allegiance to the

King their Sovereign Lord, and become Partakers

with them and the reft of his traitorous Accompli-

ces, in taking Arms under their falfe pretended

Prince. This, my Lord, we fhall prove to you

by plain, evident, and undeniable Teftimony ofthofe

very Perfons whom this Seducer thus applied him-

felfto. Gentlemen, after it pleafed God, by his

Blefllng on the victorious Arms of the King, that

the Rebels were defeated, their pretended Prince

and
* This Hicks was a Diffenting Minifler, and hanged afterwards at GlaJ/inbury
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and Head, with fome of the Chief of his Accom-
plices, were taken Prifoners, and that in a place

near the Houfe where the Prifoner lived, when all

the Country was full of hurry in purfuit after thofe

wicked Rebels, thus, by God's Bleffing and

Providence, difTipated, and forc'd, like Vagabonds,

to fkulk up and down : then does this Hicks, having

got from the Battle as far as Warminfter in the next

County, fend a MefTenger, one 'Dunne, to the Pri-

foner's Houfe, to defire her and requeft her, that

Jhe would receive and harbour him and his Friend

(who that was, will appear by and by). Mrs UJle re-

turns an Anfwer by the Meffenger, that fhe would

receive him, but does withal give particular Direc-

tion, that the time when they did come fhould be

late in the Evening. Accordingly he comes in the

beginning of the Night, at lo ofthe Clock, booted

and fpurred, and brings wnth him another Arch-

Rebel, one Nelthorp, that ftands outlaw'd for a

moll black and horrid Treafon. When they come
to the Prifoner's Houfe, they turn their Horfes

loofe at the Gate -, for the Danger was fo great, and

their Apprehenfions of being taken fo urgent upon
them to conceal and fliift for themfelves, that they

thought it convenient to let their Horfes go where

they would. When they came there, the Meffen-

ger, as we fhall prove by himfelf, was convey'd a-

way to a Chamber-, but Mrs. Lijle caufes Meat and
Drink to be fet before Mr. Hicks and Nelthorp, and

they fupped with her, and afterwards they were

lodg'd by her particular Order and Diredlion. The
next Morning Colonel Penruddock, who had fome
intimation, in his fearch after the Rebels, that fome

Perfons lay conceal'd in Mrs. Lijleh Houfe, comes
thither, and tells her, after he had befet the Houfe,

Madam, you have Rebels in your Houfe, I come to

feize them, pray deliver them up. She denied that

fhe had any in her Houfe -, but upon fearch Hicks,

and Nelthorp, and that other Fellow, the Meffen-

ger, were all found there, and Ihe thereupon fecured

with them. The Method wherein we Ihall give our

Evidence, will be this ; we fhall firft begin with this

piece of Evidence, that we fhall prove, that Hicks

was adtually in the Army, and in the Rebellion ;

and then we fhall prove the feveral fubfequent Fadls

as have been opened. We defire Mr. Pope, Mr.
Fitzherbert, and Mr. 'Taylor may be fworn.

LiJle. My Lord, as for what is faid concerning

the Rebellion, I can affure you, I abhorr'd that Re-
bellion as much as any Woman in the world

L.C.J. Look you, Mrs. Lijle, becaufe

feries
^^ muft obfetvc the common and ufual

Methods of Trial in your Cafe, as well as

others, I muft interupt you now : You fhall be

fully heard when it comes to your turn to make
your Defence, but any thing you fay now beforehand

is altogether irregular and improper. You, it may
be, are ignorant of the Forms of Law, therefore I

would inform you : You are firft to hear what your
Accufation is ; you fhall afl< any Queftions of the

Witneffes that you will, after the King's Counfel have
examin'd them, as they go along; and when all

their Teftimony is delivered, you fhall be heard to

make your own Defence, and have full fcope and
liberty to inlarge upon it as long as you can : it is

a bufinefs that concerns you in point of Life and
Death ; all that you have or can value in the World
lies at flake, and God forbid that you fhould be
hinder'd, either in time or any thing elfe, where-
by you may defend yourfelf -, but at prefent it is not
your turn to fpeak, for the Forms of Law require

Vol. IV.
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your Accufers firfl to be heard j and it is abfolutely

requifite, that the ufual Forms and Methods of
Law be inviolably obferv'd, and be fure it does the
Prifoner no injury that the Law is kept fo ftriclly

to ; and we have that Charity, as well as Juftice,
that it becomes, and is not below all Courts to have
for Perfons in your Condition ; and we are obliged
to take care, that you fuffer no Detriment or Inju-

ry by any illegal, or irregular Proceedings, For
tho' we fit here as Judges over you by Authority
from the King, yet we are accountable, not only to

him, but to the Kings of Kings, the great Judge
of Heaven and Earth ; and therefore are obliged,
both by our Oaths, and upon our Confciences, to
do you Juftice, and by the Grace of God we fliall

do it, you may depend upon it. And as to what
you fay concerning your felf, I pray God with all

my heart you may be innocent. Pray call your
Witneffes.

Mr. Pollexfen. Swear Mr. Pope, Mr. Fitzherbert,

and Mr. Taylor. [fVhich was done.

L. C. y. Who do you begin with ?

Mr. Pollexfen. Mr. Pope, pray will you tell my
Lord and the Jury, what you know concerning this

Hicks : Pray tell your whole Knowledge.
Mr. Pope. My Lord, I had the misfortune to be

taken Prifoner by Monmouth's Army, going about
fome Bufinefs of my ovv'n ; and after I had been ta-

ken fome few days, we happened to be brought to

Keinfham, and we were put into Sir Thomas Bridges^
Stables, and kept under a Guard there. Whilft we
were there, I did fee that Gentleman that goes by
the Name of Mr. Hicks, who is now in Salisbury

Goal, and there I faw him yefterday ; he came and
afked for the Priibners, which were about four or
five in number, and he afked them how they did ?

They made him little reply. Then he defired to

know how we were dealt with, whether he were
kindly ufed, or no .? I replied, no, for we had had
but a piece of Bread thefe two Days. He made
me anfwer, that he was forty for that, for it

was otherwife intended. And there was with him
another Gentleman that was called the King's Chap-
lain, that is, the Duke of Monmouth''?, % and after-

wards he pretended he would do us a Kindnefs in

fpeaking to the King (as he called him) for us. He
talked with us fome little time, and by and by he

began to afk us what was the reafon that we were
there ? We told him we were taken Prifoners ; upon
which, faith he, this King (meaning, as Ifuppofe,

the late Duke of Monmouth) is a good King and a

Proteftant •, and a great deal to that purpofe, with

fome refledling Words on the Government, and up-

on the Perfon of the King : and he told us, he won-
dered what we had to fay for our felves, being Pro-

teftants, that we did what we did in ferving a Po-

pifh Prince, and not obeying a Proteftant one.

This is the Subftance of what I have to fay upon
this matter.

L. C. y. Tho' you were pleafed to phrafe it. Sir,

in the beginning of your Teftimony, a Misfortune

that you were taken Prifoner by the Rebels ; yet,

I fuppofe, you could not be without the Confola-

tion of a good Confcience, that you fuffered in the

way of doing your Duty.

Mr. Pope. My Lord, I am very well fatisfied I

did fuffer in a good Caufe.

L. C. y. There is one piece of happinefs in it ;

that by that means you are able to give this Tefti-

mony this day, and do the King this piece of Ser-

vice. But pray. Sir, let me afk you this Queftion :

P 2
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Are you fure the Man you faw yefterday at Salisbury

is the fame Man that you fpoke with at Keinpam,

that goes by the Name of Hicks ?

Mr. Pope. Yes, my Lord ; and when I was there

yefterday with him, I alked him whether he knew
me; and told him, faid I, you may well remember

you faw me at Keinjham. Saith he, I do not remem-
ber that ever I faw your Face before. Said I, you

remember Sir Thomas Bridge's Stables there ? Said

he, I remember I did fee fome Prifoners. Said I,

was not it there you faw me, and had fuch a Dif-

courfe with me ? He feemed to deny it, but I told

him, a Man of your Coat fliould not tell Untruths,

you cannot but remember you faw me there. Saith

he, I will recolle6t my Memory if I can ; and he

afterwards fent to the George in Salisbury for me,

and then he told me, he did recoiled that he faw

and talked with fuch a Perfon there.

Mr. Rumfey. Sir, I would afl< you this one Que-

fVion ; did you fee him in the Army about the time

of the Fight ?

Mr. Pope. I think I faw him about a day or two

before.

L. C.J. Had he any Weapon on .?

Mr. Pope. I think not, my Lord.

Mr. Pollexfen. Our next Witnefs is Mr. Fitzher-

hert. Pray, Sir, will you give an account to my
Lord and the Jury, what you know of this Hicks.

Mr. Fitzherbert. My Lord, during the time that

I was a Prifoner with this Gentltman at Keivjha-rn,

the 2^th of June., I faw this Man, John Hicks.,

who held a Difcourfe with Mr. Pope near an Hour's

time, difparaging the Government and his Majefty,

and extolling the Duke of Monmouth, what a brave

Prince, and how good a Proteftant he was.

L. C. J. Then he was among them, was he ?

Mr. Fitzherbert. Yes, my Lord, he was, and I

faw him yefterday at Salisbury.

L. C. J. Is that the fame Man that you faw in

Monmouth's Army ?

Mr. Fitzherbert. Yes, he owns himfelf to be the

fame Man.
Mr. Pollexfen. How often did you fee him there

befides that time when he difcourfed with Mr.
Pope ?

Mr. Fitzherbert. I faw him fometimes out of the

Town, but I never difcourfed him.

L. C. J. Did you fee him there before or after

that Difcourfe ?

Mr. Fitzherbert. It was after.

L. C. J. Would the Prifoner afk this Witnefs,

or the other, any Queftions ?

Lijle. No, my Lord.

Mr. Pollexfen. Then, Mr. Taylor, what fay you

to the matter ?

Mr. Taylor. My Lord, I faw him at the fame

time that thefe Gentlemen fpeak of, at Sir Thomas

Bridge's at Keinfham.

Mr. Pollexfen. Were you a Prifoner there, Sir ?

Mr. Taylor. Yes, I was.

Mr. Pollexfen. What Place was it you faw him
In?

Mr. Taylor. It was in the Stables the firft time

that I faw him.

L. C. J. What Difcourfe had you with him .?

What did he fay to you ?

Mr. Taylor. He faid, he wonder'd at us, that we
fhould take up Arms againft fo good a Prince, and
a Proteftant, as the Duke of Monmouth, and againft

the Proteftant Religion, and hold up with Popery

:

Saith he, Tork is but a Papift ; and a great many
fuch Words.

h. C. J. Did you fee him afterwards ?

Mr. Taylor. Yes, my Lord ; but I cannot tell

particularly the Time and Place ; up and down the

Army.
L. C. J. Did you fee him at Salisbury.

Mr. Taylor. Yes.

L. C. J. Is that the fatjie Man ?

Mr. Taylor. Yes, it is.

Mr. Pollexfen. Next, my Lord, we come to

prove the Mcfllige and Corrcfpondence between this

fame Hicks, and the Prifoner Mrs. Life.

Mr. Jennings. Swear Mr. James Dunne.

[IFhich was done.

Mr. Pollexfen. If your Lordfhip pleafe to obferve,

the Times will fall out to be very material in this

Cafe : The Battle at King's-Edgmore was the 6th of
July ; three or four days after, was the taking of
Monmouth, and my Lord Grey at Ring'wood \ upon
the 26th of July, ten or tv/elve Days after the ta-

king of Monmouth, was this Mefllxge fent by Dunne
to Mrs. Lifle : fo we call Dunne to prove what
Meffage he carried upon the 26th, and what An-
fwer was return'd -, he will tell you, that Tuefday

was the time appointed for them to come, in the

Night, and all the other Circumftances. But v/ith-

al, I muft acquaint your Lordftiip, that this Fel-
low, Dunne, is a very unwilling Witnefs •, and
therefore, with fubmiffion to your Lordfiiip, we do
humbly defire your Lordfliip would pleafe to exa-

mine him a little the more ftriftly.

L. C. J. You fay well : Hark you. Friend, I

would take notice of fomething to you by the way,
and you would do well to mind what I fay to you.
According as the Counfel that are here for the King
feem to infinuate, you were employ'd as a Meflfen-

ger between thefe Perfons, one whereof has already-

been proved a notorious Rebel, and the other is the

Prifoner at the Bar, and your Errand was to pro-

cure a Reception at her Houfe for him.

Dunne. My Lord, I did fo.

L. C. J. Very well. Now mark what 1 fay to

you, Friend : I would not by any means in the

world endeavour to fright you into any thing, or

any ways tempt you to tell an Untruth, but pro-
voke you to tell the Truth, and nothing but the

Truth, that is the Bufinefs we come about here.

Know, Friend, there is no Religion that any man
can pretend to, can give a Countenance to Lying, or

can difpenfe with telling the Truth : Thou haft a

precious immortal Soul, and there is nothing in the

World equal to it in value : There is no relation to

thy Miftrefs, if ftie be fo ; no relation to thy

Friend ; nay, to thy Father or thy Child ; nay,

not all the temporal Relations in the world, can be
equal to thy precious immortal Soul. Confider that

'

the great God of Heaven and Earth, before whofe
Tribunal thou, and we, and all Perfons are to

ftand at the laft Day, will call tliiee to an account for

thy refcinding his Truth, and take vengeance of

thee for every Falftiood thou telleft. I charge thee

therefore, as thou will anfwer it to the great God,
the Judge of all the Earth, that thou do not dare to

waver one tittle from the Truth, upon any account

or pretence whatfoever : For tho' it were to fave

thy Life, yet the value of thy precious and immor-
tal Soul is much greater, than that thou fhould'ft

forfeit it for thefaving of any the moft precious out-

ward Blefilng thou doft enjoy -, for that God of
Heaven may juftly ftrike thee into eternal Flames,

and make thee drop into the bottomlefs Lake of

Fire and Brimftone, if thou offer to deviate the

Icaft from the Truth, and nothing but the Truth.

Ac-
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According to the Command of that Oath that thou

haft taken, tell us who employ'd you, M'hen you
were employ'd, and where ; who caus'd you to go
on this Meffage, and what the Meflage was. For
I tell thee God is not to be mock'd, and thou can'ft

not deceive him, tho' thou may'ft us. But I aflure

you, if I catch you prevaricating in any the leaft

tittle (and perhaps I know more than you think I

do ; no, none of your Saints can fave your Soul,

nor fhall they fave your Body neither) I will be

fure to punifh every variation from the Truth that

you are guilty of. Now come and tell us how you
came to be employ'd upon fuch a Meffage, what
your Errand was, and what was the Iffue and Refult

of it,

Dunne. My Lord, there came a Man to my
Houfe, and defired me to go of a Meffage to my
Lady Lijle's,

L. C. y. Prithee tell me when it was, and what

Hour of the Day ?

Dunne. What, when the Man came to my
Houfe ?

L. C. J. Yes.

Dunne. That I will, my Lord,

L. C.J. Be fure you do, and do not fpeak one

word, but what is true, and let the Truth come
out o' God's Name,

Dunne. It was Friday Night,

L. C. y. What Day of the Month was it ?

Dunne. Truly, my Lord, I cannot exadtly tell

that.

L. C. y. Was it after the Fight at Wefton., or

before ?

Dunne. It was after the Battle, my Lord.

L. C. y. How many Days after was it ?

Dunne. I cannot exaftly tell.

L. C. y. Was it the Friday Seven-night after the

Fight ?

Dunne. No, it was not,

L. C. y. What was defired of thee at that time ?

Dunne He defired me to go of a Meffage to my
Lady Lite's.

L, C, y. Doft thou know what Man it was
that came to thee, and defired tkee to go on this

Meffage ?

Dunne. My Lord, 1 can tell what manner of

Man he was.

L. C. y. Give me a Defcription of the Man,
Dunne. He was a fhort black Man,
L. C. y. You fay he was a fhort Man.
Dunne. Yes, he was fo, my Lord.
L. C. y. Was he a fwarthy, or a ruddy com-

pleftioned Man ?

Dunne, He was not ruddy, but fwarthy.

L. C. y. And what did he fay to thee ?

Dunne. He defired me to go to my Lady Lijle'&

for him, for one Mr. Hicks \ and I went accor-

dingly.

L. C. y. What were you to fay when you came
there .?

Mr. Pollexfen. What Reward were you to have ?

Dunne. That Man that came to me, promis'd me
that I fhould be well rewarded for my pains.

L. C. y. Where do you live ? (by the way.)
Dunne. In Warminfter Parilh.

L. C. y. How far is it from my Lady Lijle's ?

Dunne. Six and twenty Miles, or thereabouts .?

L. C. y. You did go, you fay. When ?

Dunne. Upon the Saturday.

L. C. y. Well, v/e are got thus far ; you went to

my Lady Lijls^s upon the Saturday., and from one
Mr. Hicks : What was your Errand ?
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Dunne. To know of my Lady Lije, whether Ihe

would entertain Mr. Hicks.

L. C. y. Well, now go on,

Dunne. When I came to my Lady LiJIe's Houfcj
I went to the Bailiff that belong'd to my Lady
LiJIe.

L. C. y. Ay, who was that Bailiff.? Tell us his
Name ? I love to know Mens Names.

Dunne, His Name is Carpenter, I think.
L. C. y. Well, and what did you fay to him ?

Dunne. I afk'd him, whether my Lady would
entertain one Hicks, or no : He told me he'd have
nothing to do with it, but fent me to my Lady^
and to my Lady I went ; and when I came, I afii'd

my Lady, whether fhe would entertain one Mr.
Hicks, or no ? She faid, {he did not know but fits

might,

L. C. y. Well, what then ?

Dunne. My Lord, I'll tell you.

L. C. y. Ay, prithee take time to recoiled thy-
felf ; but be fure thou fpeak nothing but the Truth-
What faid my Lady to thee ?

Dunne. My Lady faid, they might come to her
Houfe : And upon thofe Terms I went away home
again, and return'd that Anfwer to the Meffenger
that came to me. I came home on the Sunday
Night, and that Meffage I deliver'd unto him, and
told him, that upon Tuefday Night they might
come to my Lady's.

L. C. y. You told him, you fay, they might
come on Tuefday.

Dunne. Yes, my Lord, I did.

L. C. y. Therefore I would fain know from you,
how you came to tell him, they might come upon
Tuefday ? For you faid juft now, my Lady's An-
fwer was, that fhe did not know but ffie might
entertain him. Had you any fuch Direftion from
Carpenter, or any one elfe, to tell him, that they
might come on Tuefday ?

Dunne. I had fuch Diredlions from my Lady.
L. C. y. Very well ; then let us know what were

the particular Direflions fhe gave ; tell us what fur-

ther Diredlions you had from her ?

Dunne. I will, my Lord, prefently, when I have
recollefted my felf.

L. C. y. Ay, prithee compofe thy felf, recoiled

thy felf, [Then he paufedfor a good while.

L. C. y. Come now, tell us, did Ihe give you
any Diredions what time of the Day they might
come thither ; remember your felf well, and tell

us what fhe faid to you ?

Dunne. My Lord, I will, as near as I can, fpeak

the Truth.

L. C. y. Ay, in God's Name let's have the Truth,

whatfoever comes on it ?

Dunne. I will, my Lord.

L. C. y. Come then, what time did fhe give

Diredions that they fhould come ?

Dunne. On Tuefday in the Evening,

L. C. y. Upon your Oath, did flie fay Tuefday

in the Evening ?

Dunne. Yes, my Lord, fhe did.

L. C. y. What time in the Evening, early or

late ?

Dunne. She did not give any Diredions at all

about that, but only in the Evening.

L. C. y. What elfe did Ihe fay to you, tell us all

the Difcourfe that paffed between you ?

Dunne. She faid nothing elfe that I remember,

my Lord,

L. C. y. Prithee, how did fhe fay fhe would re-

ceive him, tell us what Words flie ufed, for thsu
' muft
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muft needs imagine, we do fuppofe there muft needs

be fome longer Difcourfe between you, than what

you talk of.

Dunne. All that Ihe faid was, fhe would enter-

tain him.

L. C. J. Him ! Who ?

Dunne. Mr. Hicks.

L. C. J. Juft now you talked of them, and, they

:

Did you mention no body to her but Mr. Hicks ?

Dunne. My Lord, I was fent to fee whether fhe

would receive Mr. Hicks.

L. C. J. Prithee, Friend, mind what thou haft

faid, and recoiled thy felf, I'll repeat it to thee,

becaufe thou (halt fee that I remember it all very

well. It feems that a Man, a Ihort black Man came

to your Houfe in Warminfter Parifh to get you to

go for a Meffage to Mrs. Lijle's, to know whether

fhe would entertain one Hicks, and that you went

upon the Saturday, and firft you met with Carpenter,

and afk'd him that Queftion, whether his Lady

would entertain one Mr. Hicks, and he told you

he would have nothing to do with it ; and thereupon

you went to Mrs. Lijle and afked her the Queftion, ^

and fhe told you that you fhould tell the Man that

they fhould come the Ttuefday following, and come

in the Evening, and fhe would entertain him : Is

not this what you have faid ?

Dunne. Yes, my Lord, it is.

L. C J. Well then, now let us know what o-

ther Difcourfe you had with her }

Dunne. My Lord, I do not remember any thing

more.

Mr. Pollexfen. Pray Mr. Dunne, did fhe afk you

any Queftions whether you knew Mr. Hicks or

no ?

Dunne. Nothing at all of that, that I remember.

Mr. Coriton. Did fhe believe that you knew Mr.

Hicks ?

Dunne. I cannot tell, my Lord.

Mr. Coriton. Do you believe that fhe knew him
before ?

Dunne. I cannot tell truly.

L. C. J. Why, doft thou think fhe would enter-

tain any one that fhe had no Knowledge of meerly

upon thy Meffage ? Mr. Dunne, Mr. Dunne, have

a care, it may be more is known of this matter

than you think for.

Dunne. My Lord, I tell you the Truth.

L. C. y. Ay, be fure you do, do not let me take

you prevaricating?

Dunne. My Lord, I fpeak nothing but the

Truth.

L. C. J. Well, I only bid you have a care.

Truth never wants a Subterfuge, it always loves to

appear naked, it needs no Enamel, nor any Cover-

ing ; but Lying and Sniveling, and Canting, and

Hickfing, always appear in Mafquerade. Come,
go on with your Evidence,

Dunne. My Lord, I fay I went back again and

returned my Anfwer to the fame Man that brought

the Meffage to me.

L. C. y. Pray let me afk you one Queftion ;

Were you got to your Houfe before you found him,

or was he waiting there for you ?

Dunne. He came to my Houfe after I came
home.

L, C. y. It was the fame Man, you fay ?

Dunne. Yes, it was.

• L. C. y. Had he no Company with him neither

time ?

Dunne. No.
L. C. y. Well, and what Anfwer did you return

him ? • I

Dunne. I told him, my Lady faid fhe would en-
tertain Mr. Hicks , he aficed when he might come
up, 1 told him upon Tuefday, and upon Tuefdcy

they came to my Houfe.

L. C. y. What time did they come to your
Houfe ?

Dunne. About feven of the Clock in the Morn-
ing.

L. C. y. What Day of the Month was it?

Dunne. Truly, my Lord, I cannot readily tell

what Day of the Month it was ?

L. C. y. Was it one or two that came to thy
Houfe ?

Dunne. My Lord, there were three in all.

L. C. y. Who were thofe three, prithee ?

Dunne. My Lord, there was the little black

Man that brought the Meffage, and two other

People.

L. C. y. Prithee defcribe what two other People
thefe were .?

Dunne. One was a full fat black Man, and the

other was a thin black Man.
L. C. y. Who was that thin black Man ?

Dunne. My Lord, I did not know him.

L. C. y. Did you not fancy which was Hicks ?

Dunne. My Lord, I never knew any of their

Names.

L. C. y. How long did they ftay at your
Houfe ?

Dunne. About three Hours.

L. C. y. When did you go away from thence ?

Dunne. About eleven of the Clock.

L. C. y. Which way did you go then .?

Dunne. We went through Deverel, and from
Deverel to Chilmark, and from Chilmark to Sutton^

and from Sutton to the Plain, and then one Barter

met me •, I knew the Way no further, and he was
to fhew me the Way from thence.

L. C. y. Prithee hold, before thou goeft any

further, I defire to be fatisfied about a Queftion or

two : Doft thou fay thou didft not know the Way ?

Dunne. No, my Lord, after I came to the

Plain.

L. C. y. How didft thou find the way when thou

wenteft on thy Meffage firft ?

Dunne. My Lord, after I came to Salisbury-Plain,

I met with one Barter, and he fliewed me the way.
L. C. y. Where is that Barter ?

Mr. Pollexfen. My Lord, we have him here ; we
fhall examine him by and by, there he ftands.

[Being a very lujiy Man.
L. C. y. Sure that was not the little Man thou

fpokeft of ?

Dunne. No, my Lord.

L. C. y. Prithee let me underftand thee then, if I

can. Thou didft fay at firft there was only a little

Man with a black Beard, that was concerned with

thee about that Meffage ; now thou talkeft of fome
Guide that thou hadft, prithee who did guide thee,

let us know ?

Dunne. My Lord, I fay I went fo far as Fovant,

and fo to Chalk, but when I came upon the Plain,

I did not know my way to my Lady Lijle's Houfe
at Moyle's Court -, I afked twenty People in the Street

which was my way, but no body would tell me ;

at laft I fpoke to one yohn Barter to go with me to

my Lady Lijle's, and he and I did agree to go to-

gether, and he fhewed me the way and carried me
to the Houfe.

L. C. y. Thou fhould have told us this before,

Man, that we might have underftood it. Where
did you lie upon the Saturday Night ?

Dunne,
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Dunne. At Fo-vani.

L C. J. I thought you had faid, you had come

to Mrs, LJJIe's on Saturday ?

Dunne. Yes, my Lord, I did fo, and came back

to Fovant that Night.

L. C. J. And where did you lie on Sunday Night ?

Dunne. I lay at my own Houfe on Sunday Night.

L. C. J. And Barter came along with you when

you came on 'Tuefday ?

Dunne. Yes, my Lord.

L. C. J. And did you go the fame way upon the

Tuefday that you went upon the Saturday ?

Dunne. Do you mean, my Lord, the fame way
I came at firfl ?

L. C. J. Ay.
Dunne. No, my Lord, we came to Suttsn, not

to Fovant.

L. C. y. Why did not you go the fame way upon

the Tuefday that you went upon the Saturday .?

Dunne. Becaufe I had appointed to meet him at

fuch a Place.

L. C. J. Come, prithee anfwer me freely, and

according to Truth : Who did defire thee, or order

thee to go another way than that thou went'fl: at

firfl ? How came it to pafs ? Let us know the

Truth .?

Dunne. My Lord, I did count that to be the

nearer way, and therefore I went that way.

L. C. J. That cannot be the Reafon, for thou

wouldfl have gone the neareft way at firfl, I be-

lieve ; come, tell us truly ?

Dunne. My, Lord, I know no other Reafon.

L. C. y. Come, tell us what Towns and Villages

you did go through then upon Saturday.

Dunne. My Lord, I went through feveral, Chil-

mark and Fovant.

L.Cy. And what Villages did you go through

upon the Tuefday ?

Dunne. I went through moft of the fame

Towns.
L. C. y. What, and at Noon-day too ?

Dunne. Yes.

L. C. y. And how chanc'd when you went that

way, that you appointed Barter to meet you in ano-

ther Place at Fovant ?

Dunne. Becaufe I did not know the way after-

wards.

L. C. y. Then let me afk you another Queftion :

Did you go the fame way from Fovant to my Lady
Lijle's, as you went before ?

Dunne, No, we did not.

L. C. y. How came that to pafs ?

Dunnt. I would have went the fame way, but
they would not,

L. C. y. Which way did you go then ?

Dunne. We went through Chalke, and fo thro'

Rocksborne, and from Rocksborne to Fording-Bridge,

and fo to Moyk's Court.

L. C. y. How far iS this about now .?

Dunne. Truly, my Lord, I cannot readily tell.

L. C. y. How many Miles is it from Fovant to

my Lady Lifle''s ?

Dunne. My Lord, it is about fourteen or fifteen.

L. C. y. How many Miles was it the way that

you went upon the Tuefday ?

Dunne. It might be twenty, my Lord, for ought
I know.

L. C. y. What was the Reafon that Barter went
that v/ay.

Dunne. Truly, my Lord, I cannot tell.

L. C. y. Pray let me afk you another Queftion
then ; what Difcourfe had your with Barter ? Or

tif
what Bargain did you make with him for fhewing
you the way ? For you would not afl< him to go
with you without promifing him fome Reward,

Dunne. My Lord, I afked him to Ihew me the
way to my Lady Lijlt'% Houfe, and told him I was
going for one Hicks ; and fo he took his Horfe and
went with me.

L. C. y. What Reward did you promife him ?

Dunne. Half a Crown, my Lord, and half 3
Crown I gave him.

L. C. y. Well, that was the firft time ; and what
did you promife him the fecond time ? .

Dunne. The fecond time one of the two Men
gave him five Shillings.

L. C. y. What Man was it ?

Dunne. It was the black Man.
L. C. y. What was his Name ? It was not the

little black Man that came firft to defire you to go
on the Meffage, was it .?

Dunne. No, my Lord, it was not he that fpoke
to me firft.

L. C. y. Did not that little Man that fpoke to

you firft, promife you a Reward for your Pains ?

Dunne. No, my Lord, that Man never promifed
me any thing.

L. C. y. Did he go along with you ?

Dunne. No, my Lord, he did not.

L. C. y. Who were the two Men that went with
you ?

Dunne. Hicks and Nelthorp,

L. C. y. Which of them two was it that gave
Barter five Shillings ?

Dunne. It was Nelthorp that gave him five Shils

lings.

L. C. y. How do you know his Name was
Nelthorp ?

Dunne. At my Lady Lijle% after he was taken
I knew his Name to be Nelthorp.

L. C. y. What Name did he go by before ?

Dunne. Were I to die prefently, my Lord, I

cannot tell it.

L, C. y. Well, you went fo much about : What
time did you get to my Lady Lijle's upon the

Tuefday ?

Dunne. About nine or ten of the Clock at Nigh-t,;

my Lord.

L. C. y. Let us confider a little ; yGu fay you
went from your Houfe about eleven a Cock :

What time did you get to Fovant ?

Dunne. About two or three of the Clock, my
Lord.

L. C. y. Where did you ftay by the way ?

Dunne. No where, my Lord.

L. C. y. Did you ride on ftill ?

Dunne. Yes, my Lord.

L. C. y. Was it before nine, or after nine that

you came to my Lady Lijle^s ?

Dunne, I believe it was rather after nine, my
Lord.

L. C. y. Who came firft to my Lady Lijle%

prithee tell us frankly ?

Dunne. My Lord, we came all three together to

the Gate,

L. C. y. Who knocked at the Gate, you or

Barter, or who elfe ?

Dunne. Barter, my Lord, was difcharg'd beford

we came near the Houfe, about eight Miles

from it.

L. C. y. Say'ft thou fo ; How came you thea

to know the way without him ?

Dunne. My Lord, I'll tell you % they loft their

way, and they fent me down to Marlon, and there

I wens
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1 went to a Man, my Lord, and told him one

Hicks defired to fpeak with him.

L. C. y. Thou fay'ft well, now muft I know that

Man's Name.
Dunne. The Man's Nan^e that I went to at

Marlon^ my Lord ?

L.C.J . Yes, and look to it, you tell me right,

for it may be I know the Man already, and can tell

at what end of the Town the Man lives too.

Dunne. My Lord, I cannot tell his Name pre-

fently.

L. C. y. Oh ! pray now, do not fay fo, you

muft tell us, indeed you muft think of his Name a

little.

Dunne. My Lord, if I can mind it I will.

L. C. y. Prithee do.

r Dunne. His Name, truly, my Lord, I cannot

rightly tell for the prefent.

L. C. y. Prithee recolledl thy felf j indeed thou

canft tell us if thou wilt.

Dunne. My Lord, I can go to the Houfe again

if I were at liberty.

L. C. y. I believe it, and fo could I ; but really

neither you nor I can be fpared at prefent, there-

fore prithee do us the kindnefs now to tell us his

Name ?

Dunne. Truly, my Lord, I cannot mind his

Name at prefent.

L. C. y. Alack-a-day, we muft needs have it ;

come, refrelh your Memory a little.

Dunne. My Lord, I think his Name was Fane.

L. C. y. Thou fay'ft right, his Name was Fane

truly, thou feeft I know fomething of the matter :

Well, what didft thou fay to him ?

Dunne. I told him I came from one Mr. Hicks.

L. C. y. And what didft thou defire of him ?

Dunne. I told him that one Mr. Hicks defired to

fpeak with him ; and when he came out to Mr.
Hicks., Mr. Hicks did defire him to ftiew him the

way to Mrs. Lifle'%.

L. C. y. Now tell us what kind of Man that

was, that did defire this of Mr. Fane ?

Dunne. My Lord, it was the full fat black Man.
L. C. y. Now we have got him out, now we

know which was Hicks : Now go on.

Dunne. My Lord, this Man went and rid along

with them as far as the new Houfe that is built

there, within a Mile of that Houfe Fane went along

with us j and afterwards, whether Hicks or Nelthorp,

or who knew the way, I cannot tell, but to my
Lady Lijle^s we went.

L. C. y. Who direded you the way when Fane

left you ?

Dunne. My Lord, I cannot tell, for my part I

did not know the way.

L. C. y. Who went with you ?

Dunne. None but Hicks and Nelthorp.

L. C. y. How far from my Lady's Houfe was

that place where Fane left you ?

Dunne. My Lord, I cannot dire<5tly tell.

L, C, y. Then Hicks knew the way, it feems,

from thence ?

Dunne. So he might, my Lord, for ought I

know, for I did not.

L.C.y. Thou art ftrangely ftifF; but now we
are come thus far with you, tell me what Enter-

tainment you had at my Lady Lijle's, and look to

It that you be fure to tell me Truth, for I know it

10 a tittle, I can affure you that.

Dunne. They went in before me, my Lord.
^ L. C. y. Who went in before you ?

Dunne. Hicks and Nelthorp.

L. C. y. But the Door was fhut when you came,
was it not ?

Dunne. My Lord, I cannot tell truly.

L. C. y. Then tell me what Entertainment you
had there ?

Dunne. For my own part, my Lord, I carry'd a

bit of Cake and Cheefe from my own Houfe, ar.d

that I eat.

L. C. y. What became of your Companions Hicks

and Nelthorp, I pray you ?

• Dunne. I never faw them again till after they

were taken.

L. C. y. How is that, prithee recoUecfl thy felf?

Dunne. Sure, my Lord, I did not fee them till

then.

L. C. y. Who came to the Door to you ?

Dunne. A young Girl, my Lord, I knew not
who nor what ftie was.

L. C. y. Did they go direftly into the Houfe ?

Dunne. It was dark, my Lord, I did not fee

what they did.

L. C. y. Was there never a Candle there ?

Dunne. No, my Lord.

L. C. y. It was dark, very dark, was it not ?

Dunne. Yes, my Lord, it was fo.

L. C. y. Was my Lady ftirring then ?

Dunne. I did not fee her.

L. C. y. And this is as much as you know of the

Bufinefs ^

Dunne. Yes, my Lord, this is all that I remem-
ber.

L. C. y. Well J and what hadft thou for all thy

pains ?

Dunne. Nothing but a Month's Imprifonment,

my Lord.

L. C. y. Thou feemeft to be a Man of a great

deal of Kindnefs and Good-nature ; for by this

Story, there was a Man that thou never faweft

before, (for I would fain have all People obferve

what Leather fome Mens Confciences are made of)

and becaufe he only had a black Beard, and came
to thy Houfe, that black Beard of his fhould per-

fuade thee to go 26 Miles, and give a Man half a

Crown out of thy Pocket to fhew thee thy way,

and all to carry a MefTage from a Man thou never

kneweft in thy Life, to a Woman whom thou never

faweft in thy Life neither ; that thou fhould'ft lie out

by the way two Nights, and upon the Sunday get

home, and there meet with this fame black-bearded

little Gentleman, and appoint thefe People to come to /

thy Houfe upon the Tuefday ; and when they came/
entertain them three or four Hours at thy own
Houfe, and go back again fo many Miles with

them, and have no Entertainment but a piece of

Cake and Cheefe that thou broughteft thy felf from

home, and have no Reward, nor fo much as know
any. of the Perfons thou didft all this for, is very

ftrange.

Dunne. My Lord, the Man that came to defire

me to go on this MefTage, faid that Hicks fhould

reward me, and pay me for my pains.

L. C. y. But why wouldft thou take the word of

a Man thou didft not know ?

Dunne. I was forced to take his word at that

time, my Lord.

L. C. y. There was no neceffity for that neither ;

no body could force thee to do it. Alack-a-day

!

Thou feemeft to be a Man of fome confideration :

I mightily wonder thou fhould'ft be fo kind to

People thou didft not know, without any profpedl

of Recompence whatfoever.

Dunne.
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'Dunne. All the Reafon that induced me to it was,

they faid they were Men in Debt, and defired to be

concealed for a while.

L. C. y. Doit thoii believe that any one here be-

lieves thee : Prithee what Trade art thou ?

Dunne. My Lord, I am a Baker by Trade.

L. C. J. And wilt thou bake thy Bread at fuch

eafy Rates ? Upon my Word then, thou art very

kind : Prithee tell me, I believe thou doft ufe to

bake on Sundays, doft thou not ?

Dunne. No, my Lord, I do not.

L. C. y. Alack-a-day, thou art precife in that -,

but thou canft travel on Sundays to lead Rogues in-

to Lurking-holes : It feemeth thou haft a particu-

lar Kindnefs for a black Beard, that's all thy Reafon

for undertaking all this Trouble. Thou haft told

me all the Truth, haft thou ?

Dunne. I have, my Lord.

L. C. y. But I aflure thee, thy Bread is very light

"Weight, it will fcarce pafs the Ballance here.

Dunne. I tell the Truth, and nothing but the

Truth.

L. C. y. No Doubt of that ; but prithee tell me,
whofe Horfe didft thou ride when thou wenteft firft ?

Dunne. The Man's Horfe that came to me tode-

fire me to go on the Meflage.

L. C. y. How came he to truft thee with his

Horfe ?

Dunne. The Lord knows, my Lofd.

L. C. y. Thou fay'ft right, the Lord onlyknows,
for by the little I know of thee, I would not truft

thee with Two-pence : Whofe Horfe did thou ride

the fecond time ?

Dunne. My own, my Lord.

L. C. y. And where didft thou put thy Horfe
when thou cameft to my Lady Lijle^s.

Dunne. In the Stable, my Lord.

L. C. y^. Where did they put their Horfes ?

Dunne. They left them without the Gate, I think,

my Lord ; I did not fee them take them in.

L. C. y. No, thoU faid'ft it was fo dark thou
could'ft not fee any thing : Pray were you with the

two Men when they did alight

;

Dunne. We did all three come together.

L. C. y. What did you give Fane for his Pains in

fliewing you the way ?

Dunne. He had nothing that I know of.

L. C. y. Well, you are the beft-natur'd and
kindeft-hearted People that ever I knew : Where-
abouts do you live ?

Dunne. At Warminfter., near my Lord Weymouth's.

Mr. Pollexfen. Pray, Mr. Dunne, will you anfwer
me one Queftion : Was not there fearching at that

time up and down the Country for Rebels that were
fled from the Battle ?

Dunne. I did hear there was, forne were taken.

Mr. Pollexfen. But did you hear there was fearch-

ing at that time for other of the Rebels ?

Dunne. I did not hear of any near me, but there

were in other Places.

L. C. y. Then it being fuch a fufpicious Time,
when that little Man with the black Beard came to

thee, didft thou not afk what that Hicks was ?

Dunne. No, my Lord, I did not.

L. C. y. And when Mr. Hicks and the other Man
that is call'd by the Name of Mr. Nelthorp came to

thy Houfe, didft not thou afk their Names ?

Dunne. No, my Lord.
L. C. y. Nor didft not thou alk upon what Occa-

fion they were to be conduced to my Lady Lijle's ?

'Dunne. No, my Lord : Hicks^ the fat Man, told
me they were in Debt.

Vov IV.

L. C. y. Did not the Man that firft came to you,
and employ'd you to go on this Meffage ; did not
he know Hicks ?

Dunne. I cannot tell, my Lord.
L. C. y. Did not he tell you. Hicks defired you

to go, and that he was in Debt, and therefore de-
fired to be concealed ?

Dunne. Yes, my Lord, he did.

L. C. y. How came you to be fo impudent then,
as to tell me fuch a Lye ?

Dunne. I beg your Pardon, my Lord.
L. C. y. You beg my Pardon ! That is not be-

caufeyou told me a Lye, but becaufe I have found
you in a Lye. Come Sirrah, tell me the Truth ;

What did Hicks and Nelthorp with their Horfes,
when they came to my Lady Li/le's ?

Dunne. My Lord, I cannot tell.

L. C.y. Why you impudent Rafcal, did not you
tell me juft now that they left them at the Door i*

Dunne. My Lord, I faid I believ'd they might,
but cannot diredlly tell what they did with them ; I

know not but one or other might have them away,,

but I did not fee it.

Mr. Pollexfen. Prithee, Friend, tell the Truth i

what did become of the Horfes ?

Dunne. I cannot tell truly, my Lord ; if any bo-
dy had them away, I did not fee them.

L. C. y. Where didft thou lie that Night ?

Dunne. In one of the Chambers.
L. C. y. Who ftiewed thee the Way to thy

Lodging ?

Dunne. The Girl.

L. C. y. Who elfe didft thou fee in the Houfe ?

Dunne. I faw no body at all.

L. C. y. Then who ftiewed thee the Way to the

Stable, and help'd thee with Horfe-meat?
Dunne. No body help'd me to Horfe-meat.

L. C. y. Why, thy Horfe did not feed on thy
Cake and Cheefe, did he ?

Dunne. There was Hay in the Rack, my Lord.
L. C. y. Was the Stable-Door lock'd or open ?

Dunne. The Stable-Door was latch'd, and I

pluck'd up the Latch.

L. C. y. How came you to know the Way to the

Stable then ?

Dunne. Becaufe I had been there before, my Lord.

L. C. y. Thou had'ft need to know it very well,

for it feems thou wenteft without a Candle or any
thing in the World, and put in thy Horle. Did'ft

thou fee that Man Carpenter the Bailiff that thou

fpokeft of ?

Dunne. Mr. Carpenter gave my Horfe Hay.
L. C. y. Was there any Light in the Stable ?

Dunne. Not when I put in my Horfe firft.

L. C. y. Who brought the Light thither ?

Dunne. Goodman Carpenter.

L. C. y. Did not he give thy Horfe Hay ^

Dunne. Yes, he did.

L. C. y. And did he not give him Oats too ?

Dunne. No, my Lord, he did not.

L. C. y. Did not he conduft you into the

Houfe ?

Dunne. Who, my Lord ?

L. C. y. That fame Goodman Carpenter.

Dunne. No, my Lord.

L. C. y. Did you fee any body elfe but that Girl

you fpeak of ?

Dunne. My Lord, I did fee the Girl there.

L. C. y. But, you Blockhead, I aflc you whether
you did fee any body elfe ?

Dunne. I do not know but I might fee Goodman
Carpenter,

Q L.C.J,
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L. C. J. Why, thou faid'ft he brought the Light,

and gave thy Horfe Hay •, but I kk thou art fet up-

on nothing but Prevarication : Sirrah, tell me plain-

ly, did you fee no body elfe ?

Dunne. No, my Lord.

L.C.J. Not any body ?

Dunne. No, my Lord, not any one.

L. C. J. Did you not drink in the Houfe ?

Dunne. No, my Lord, not a Drop.

L. C. J. Did not you call for Drink }

Dunne. No, my Lord, I did not, I had nothing

but my Cake and Cheefe that I brought thither my
felf.

L. C. J. Who went up to the Chamber with

you ?

Dunne. The Girl, my Lord.

L. C. J. And no body elfe ?

Dunne. No, my Lord

.

L. C. J. Was the Bed made ?

Dunne. Yes, my Lord, it was.

L. C. y. You eat nothing in the Houfe, you
fay?

Dunne. Nothing but my own Cake and Cheefe,

my Lord.

L. C. J. But you did not drink in the Houfe
at all ?

Dunne. No, my Lord, I did not.

L.C.J. Did you drink at Marlon, where you did

call upon Fane ?

Dunne. Yes, 1 did, but not afterwards.

L. C, J. Did you fee any body there the next

Morning before they were taken ?

Dunne. No, my Lord ; but after the Houfe was
befet, I faw my Lady and Mr. Hicks, and I think

I faw Goodman Carpenter.

L. C. J. They and you were taken there toge-

ther, were not you ?

Dunne. Yes.

L. C. J. Did you fee Carpenter's Wife, upon
your Oath, that Night ?

Dunne. My Lord, I did not.

L. C. J. Nor no Woman-kind befides the Girl

you fpeak of ?

Dunne. No, my Lord.

L. C. J. Nor no Man befides Carpenter ?

Dunne. No, my Lord.

L. C. J. You are fure of this ?

Dunne. I am fo, my Lord.

L. C. J. You are fure you did not drink there ?

Dunne. I am, my Lord.

L. C. J. And you fay he brought the Light into

the Stable, and gave your Horfe Hay ?

Dunne. He did, my Lord.

L. C. J. Now prithee tell me truly, where came
Carpenter unto you ? I muft know the Truth of that

;

remember that I gave you fair Warning, do not tell

me a Lye, for I will be fure to trcafure up every

Lye that thou telleft me, and thou may'ft be certain

it will not be for thy Advantage : I would not ter-

rify thee to make thee fay any thing but the Truth ;

but affure thyfelf, I never met with a lying, fneak-

ing, canting Fellow, but 1 always treafur'd up Ven-
geance for him : and therefore look to it, that thou
doft not prevaricate with me, for to be fure thou wilt

come to the worfh of it in the End.

Dunne. My Lord, I will tell the Truth as near as

I can.

L. C. J. Then tell me where Carpenter met thee ?

Dunne. In the Court, my Lord.
L. C. J. Before you came to the Gate, or after ?

Dunne. It was after we came to the Gate, in the

Court.

L. C. J. Then tell me, and I charge you tell m^
true, who was with you when Carpenter met you ?

Dunne. Hicks and Nelthorp.

L. C. J. Was there any body elfe befides them
two in the Court ?

Dunne. There was no body but Hicks and Nel-

thorp, and I and Mr. Carpenter.

L. C. J. You are fure of that ?

Dunne. Yes, my Lord.

L. C. J. Confider of it, are you fure there was no
body elfe ?

Dunne. Truly, my Lord, I did not mind that

there was any body elfe.

L. C. J. Recoiled your felf, and confider well of
it.

Dunne. Truly, my Lord, I do not know of any
body elfe.

L. C. J. Now upon your Oath tell me truly, who
it was that opened the Stable-door, was it Carpenter

or you ?

Dunne. It was Carpenter, my Lord.

L. C. J. Why, thou vile Wretch, didftnot thou
tell me juft now, that thou pluck'd up the Latch ?

Doft thou take the God, of Heaven not to be a God
of Truth, and that he is not a Witnefs of all thou
fay'ft ? Doft thou think becaufe thou prevaricateft

with the Court here, thou can'ft do fo with God
above, who knows thy Thoughts ; and it is infinite

Mercy, that, for thofe Fallhoods of thine, he does

not immediately ftrike thee into Hell ? Jefus God !

there is no fort of Converfation nor human Society

to be kept with fuch People as thefe are, who have

no other Religion but only in Pretence, and no way
to uphold themfelves but by countenancing Lying
and Villainy : Did not you tell me that you opened

the Latch your felf, and that you faw no body elfe

but a Girl ? How durft you offer to tell fuch horrid

Lyes in the Prefence of God and of a Court of Juf-

tice ? Anfwer me one Queftion more : Did he pull

down the Hay, or you ?

Dunne. I did not pull down any Hay at all.

L. C. J. Was there any Hay pull'd down before

the Candle was brought?

Dunne. No, there was not.

L. C. J. Who brought the Candle?

Dunne. Mr, Carpenter brought the Candle and

Lanthorn.

L. C. J. It feems the Saints have a certain Charter

for Lying ; they may lye and cant, and deceive,

and rebel, and think God Almighty takes no Notice

of it, nor will reckon with them for it : You fee.

Gentlemen, what a precious Fellow this is, a very

pretty Tool to be employ'd upon fuch an Errand,

a Knave that no body would truft for half a Crown
between Man and Man, but he is the fitter to be

employ'd about fuch Works •, what Pains is a Man
at to get the Truth out of thefe Fellows ! and it is

with a great deal of Labour, that we can fqueeze

one Drop out of them ? A Turk has more Title to

an Eternity of Blifs than thefe Pretenders to Chri-

ftianity, for he has more Morality and Honefty in

him. Sirrah, I charge you in the Prefence of God,

tell me true. What other Perfons did you fee that

Night ?

Dunne. My Lord, I did not fee any than what I

have told you already.

L. C. J. Then they went out and brought Word
that thou wert come, and fo he came out to meet

thee. Very well : I would have every body that has

but the leaft Tang of Saintfhip to obferve the Car-

riage of this Fellow, and fee how they can cant and

fnivel, and lye, and forfwear themfelves, and all for

the
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the Good Old Caufe : They will flick at nothing, if

they think they can but preferve a Brother or Siller

Saint forfooth ; they can do any thing in the world

but fpeak Truth, and do their Duty to God and
their Governors : I afk you again. Did not Carpen-

ter meet you before you left Hicks and Nelthorp ?

Dunne. No, he did not.

L. C. y. Then I afk you again once more, did

not Carpenter afk you to drink?

Dunne. No, he did not.

L. C. J. Did not he light you with a Lanthorn
and Candle into the Houfe ?

Dunne. I went into the Houfe.

L. C. J. Dofl thou believe we think any body
thruft thee in : Did he light thee in, I afk thee ?

Dunne. I went in along with Mr, Carpenter.

L. C. J. "What Room did he carry you into ?

Dunne. My Lord, he carried me into no Room,
the young Woman fhew'd me into a Room.

L. C. y. What Room was it ?

Dunne. Into the Chamber.
L. C. y. Was not thou in the Hall or Kitchen ?

Dunne. No, my Lord,

L. C. y. It is hard thou hadfl not one Cup of
Drink to thy Cake and Cheefe.

Dumie. iVly Lord, I had never a Drop.

L. C. y. No, nor did nobody afk you to eat or

drink }

Dunne. No, my Lord.

L. C. y. Thou art the beft-natur'd Fellow that

ever I met with, but the worfl rewarded. Come,
I will afk thee another Queflion : When was the firfl

time thou heard'fl NeUhorp''s Name ?

Dunne. Not till he was taken.

L. C. y. What Name did the Fellow with the

black Beard tell thee he had ?

Dunne. My Lord, he never told me any Name ^

L. C. y. Didll thou never afl<. him his Name ?

Dunne. No, my Lord, that Man that was after-

wards found to be Nelthorp., I did not know to be
Nelthorp till he was taken, nor what his Name was,

nor any Name he had.

L. C. y. No, prithee tell the Truth, did not iV>/-

thorp go by the Name of Crofts ?

Dunne. He did, my Lord.
L. C. y. Then prithee, when did he firfl go by

that Name in thy Hearing ?

Dunne. My Lord, I only heard Hicks fay he went
by the Name of Crofts.

L. C. y. When was that ?

Dunne. When they were taken.

L. C. y. Did you not hear him call'd by that

Name any time of the Journey ?

Dunne. I cinnot recoiled, my Lord, that I ever did.

L. C. y. Thou can'fl recolleft nothing of Truth :

Is this as much as you can fay ?

Dunne. It is, my Lord.
Mr. yennings. You fay Carpenter met you very

civilly, and took care of your Horfe: Did he
make no Provifion for Hicks and Nelthorf% Horfes ?

What became of them ?

Dunne. I cannot tell, my Lord.^

Mr. Rumfey. Did you fee their Horfes afterwards }

,
Dunne. No, my Lord, I did not.

Mr. Rumfey. When they alighted from them,
were they ty'd fafl to the Gate, or how ?

jDunne. They were not ty'd at all, as I know of.

Mr. yennings. Did you tell Carpenter that their

Horfes were there ?

Dunne. I did not tell him any fuch thing.

L. C. y. Thou art a flrange prevaricating, lliuf-

fling, fniveling, lying Ralcal.

Vql. IV.

Mr. Potlexfen. Wewillfet him by for the prefent,

and call Barter, that is the other Fellow.

L. C. y. Will the Prifoner afk this Perfon any
Queflions ?

Lijle. No.
L. C. y. Perhaps her Queflions might endanger

the coming out of all the Truth, and it may be fhe
is well enough pleafed to have him fwear as he does j

but it carries a very foul Face, upon my Word.
[Then Barter was fworn„

L. C. y. Is this Barter ?

Mr. Pollexfen. Yes, my Lord, for his part we
have his Examination before two Juflices of Peace ,

but we hope he is an honefl Fellow, and will tell the
Truth.

L. C. y. That is. all one whether you have his Ex-
amination or not ; I expeft he fhould tell me the
Truth, and the whole Truth here. Friehd, you know
your Soul is at pawn for the Truth of what you
teftify to us ; the other Fellow thou feefl has been
prevaricating with us all this while, and fwearing
off and on, and fcarce told one Word of Truth, I
know very well : Now I know as mUch of thee as

I do of him, therefore look to thy felf, and let the
Truth, and nothing but the Truth come out.

Barter. May it pleafe your Honour, my Lord,
this Man Dunne came to my Floufe upon the Satur-

day, and fpoke to me to ride along with him to

Moyleh-Court, where my Lady Lifle liv'd ; and I

having no other Buimefs at that time, did go along
with him : He had a Letter in his Pocket, and I faw
him produce the Letter to my Lady's BalifF, Mr,
Carpenter, but he would not meddle with it, fo I

fuppofe he went in with it to my Lady ; and while

I was in the Kitchen, my Lady came thither, and
afked me, faith fhe. What Countryman art thou ?

Said I, Madam, I am a Wiltfhire Man. Saith

fhe, Do'ft thou make Bricks? No, faid I, Madam,
I cannot, I can help in Hufbandry-work. Saith fhe,

If thou could'ft make Bricks, I will give the ten A-
cres of Ground in fuch a Place. I told her no, I could

not : And then fhe goes to this Man Dunne, and
there fhe was laughing with him, and look'd upon
me ; and afterwards when we were going along, I

afked him what fhe laughed at ?

L. C. y. Ay, and now tell me what he fatid to

thee about it ?

Barter. He told me, my Lord, my Lady afked

whether I knew any thing of the Concern, and thaC

he anfwered her, no ; this the Fellow told me was
that fhe laugh'd at. After this, I could not eat, nor

drink, nor fleep for trouble of mind, till I had difco-

vered this to fome Jullice of the Peace -, and I re-

folved at lafb to go to Colonel Penruddock, and con-

fuk him about it, fo I went over and told him of

it.

L. C. y. What did you tell Colonel Penruddocki

let us hear ?

Barter. Where I had been the Saturday before,

and where I fhould meet them again upon Salisbury-

Plain upon the Tuefday, for I did expefl to meet

them there according to appointment, and we did

agree he fhould come and take them there ; but af-

terwards miffing them there, or for fome other rea-

fon, I do not know what, his Mind altered, and

he came to take them in the Houfe : So when I

met them, we rode on about ten Miles, and they

would have had me to have led them a private way-

over the fording Bridge towards Moyle^^-Court, but

I told them, in cafe they intended to have me for

their Guide, they mufl go the way that I could tell

;

but they would go that private way, and fo lofe their

0^2 way;
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way ; then they fent back this Dunne to Marlon to

one Fane, that was the fat Man that fent him : but

I finding that I was of no more value then, rode

away from them, and having a Relation that liv'd

on that fide of the Country, I went to let Colonel

Penruddock know that they were at the Houfe. But

before I went away from them, Nelthorp gave me
five Shilling, half a Crown, and two Shillings and

a Six-pence,

L. C. J. Now thou fay'ft Nelthorp did : Didft thou

hear his Name named ?

Barter. I never could find any of their Names
till they were taken.

Mr. PoUexfen. Pray, Barter, what Difcourfe had

you with Dunne the firft time you were going to

and from my Lady Lijle's, concerning the Men
that he was to bring thither, and what Eftates they

had ?

Barter. My Lord, he fa id they had half a Score

of Thoufands of Pounds a Year a-piece.

Mr. Pollejxfen. Did he tell you they were to come
to my Lady's.

Barter. Yes, he told me they were to come
upon the 'Tuefday, and they were to come fuch a

Way, and were to come to my Lady's in the Even-

ing.

L. C. J. What wer't thou to have for thy pains ?

Barter. I made no Bargain, my Lord.

L. C. y. You are all very free, kind-hearted Peo-

ple, I fay that for you.

Mr, PoUexfen. What did Dunne fay about his

Gains?

Barter. He told me he had a very fine Booty for

his part, and that he fhould never want Money a-

gain, and that I fhould be very well paid, and gave

me half a Crown.

L. C. y. Then let my honeft Man, Mr, Dunne,

Hand forward a little. Come, Friend, you have

had fome time to recollecH: your felf; let us fee

whether we can have the Truth out of you now :

You talked of carrying a MefTage from Hicks to

my Lady Lifle •, Did not you carry a Letter ?

Dunne. No, my Lord, I did not.

L. C. y. Did not you Ihew a Letter to the Bailiff,

Carpenter ?

Dunne. No, my Lord, I did not.

L. C, y. What fay you. Barter, to that ?

Barter. My Lord, I did fee him produce the Let-

ter to the Bailiff,

L. C. y. Then I will afl< you another Queflion :

Did you not tell Barter that you fhould be at

Salisbury-Plain, with two People, upon the 'Tuef-

day ?

Dunne. No, my Lord, I faid between Compton
and Fovant.

L. C. y. Did not you tell him, that they were
brave Fellows, and had God knows how many
Thoufand Pounds a year a-piece ?

Dunne. No, my Lord, I did not.

L. C. y. Then one thing more : Did not you tell

him, that you told my Lady, when fhe afked whe-
ther he was acquainted with the Concern, that he
knew nothing of the Bufinefs ?

Dunne. My Lord, I did tell him fo.

L. C. y. Did you fo ^ Then you and I muft have
a little further Difcourfe : Come now, and tell us,

what Bufinefs was that } and tell it us fo, that a
Man may underftand and believe that thou dofl
jpeak Truth.

Dunne. Does your Lordfhip alk what that Bufi-

nefs was ?

L. C. y. Yes, it is a plain Queflion ; What was

that Bufinefs that my Lady afl<ed thee, whether the

other Man knew ; and then you anfwered her, that

he did know nothing of it ?

IfThen he paufed a while.

L. C. y. Remember, Friend, thou art upon thy

Oath ; and remember withal, that it is not thy

Life, but thy Soul that now in danger : therefore

I require from thee a plain Anfwer to a very plain

Queftion -, What was that Bufinefs my Lady en-

quired after, whether the other Fellow knew, and
thou told'fl her, he did not .''

[Dunne made no Anfwer, but

flood mufing a while.

L. C. y. He is ftudying and mufing how he

fhall prevaricate; but thou had'fl better tell the

Truth, Friend : remember what thou hafl faid al-

ready ; thou hafl faid, That thou didft tell that

Man, that. the Lady afked you, whether he knew
any thing of the Bufinefs, and thou told'ft her, he

did not. Now I would know what that Bufinefs

was.

Still he made no Anfwer, but feemed to mufe,

L. C. y. Look thee, if thou canfl not compre-
hend what I mean, I will repeat it to thee again ;

for thpu fhalt fee what Countryman I am, by my
telling my Story over twice : Therefore I afk thee

once again. Thou faid'ft thy Lady afked thee,

whether he knew of the Bufinefs ; and thou told'ft

her, he did not. Now let us know what that Bu-
finefs was.

Dunne. I cannot mind it, my Lord, what it

was.

L. C. y. But mind me prithee: Thou did'fl tell

that honefl Man there, that my Lady Lifle afked

thee, whether he knew any thing of the Bufinefs,

and thou faid'fl, no. What was that Bufinefs ?

Dunne. That Bufinefs that Barter did not know
of?

L. C. y. Yes, that is the Bufinefs ; be ingenuous,

tell the Truth : Oh ! how hard the Truth is to come
out of a lying Preltyterian Knave. Prithee, Friend,

confider the Oath that thou haft taken, and that

thou art in the prefence of a God that cannot en-

dure a Lye, nor whofe Holinefs will not admit him
to difpenfe with a L-ye : Confider that that God is

an infinite being of Purity, Holinefs, and Truth ;

and it would be inconfiftent with his Being to dif-

penfe with the leaft Untruth ; and thou hafl called

him to witnefs, that thou would'ft teftify the Truth,

the whole Truth, and nothing but the Truth. I

charge thee, therefore, as thou wilt anfwer it to

that God of Truth, and that thou may'ft be called

to do, for ought I know, the very next Minute,

and there thou wilt not be able to palliate the

Truth ; what was that Bufinefs you and my Lady
fpoke of?

\_Then he paufed for half a quarter of an
Hour, and at laft faid

:

Dunne. I cannot give an Account of it, my
Lord.

L. C. y. Oh blefled God ! Was there ever fuch

a Villain upon the Face of the Earth -, to what
Times are we referved ? Doft thou believe that

there is a God ?

Dunne. Yes, my Lord, I do.

L. C. y. Doft thou believe, that that God can

endure a Lye ?

Dunne. No, my Lord, I know he cannot.

L. C. y. And dofl thou believe then, that he is

a God of Truth ?

Dunne. Yes, my Lord, I do.

5 L.c.y.
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L. C.J. Dofl thou think, that that God of Truth

may immediately fink thee into Hell-Fire if thou

telleft a Lye ?

Dunne. I do, my Lord.

L. C. J. Doft thou believe, that he does obferve

every thing that thou thinkeft, fayeft, or doeft ;

knows the Secrets of thy Heart, and knows whe-

ther thou telleft a Lye or not, tho' perhaps it may
be hid from us, and knows whether thou dolt pre-

varicate or not ?

Dunne. I know, the Lord does know all things.

L. C.J. Doft thou believe, that he knows the

Bufinefs that you and my Lady the Prifoner were

talking of, as well as you do ; that he hath an al-

mighty Power over all his Creatures, an all-pier-

cing Eye, that looks into the Hearts of every one

of them, and from which nothing can be concealed ?

Doft thou believe it poffible to conceal that very

Difcourfe of your's from the knowledge of that in-

finite Being ?

Dunne. My Lord, I do believe that there is a

God above.

L. C. J. Lin< thee then again ; doft thou believe,

that that God above, who is a God of Truth him-
lelf, isomnifcient, omniprefent, to whom all Truth
is naked and open, that he knows every thing that

is either thought, faid, or done by any of his Crea-

tures, fees and knows the Hearts of all Men ; Doft

thou believe all this ?

\Be floodfilent for a good while.

L. C. J. Friend, deceive not thy felf ; the great

God does obferve and know the fecret workings of

thy Thoughts now, and how Truth ftruggles to get

out, but Bafenefs and Villany keep it in : All the

private Imaginations of thy Heart are not only

known to him, but regiftred by him, and thy Con-
fcience will bear witnefs to thy Accufation when thou

art called to anfwer for them, and anfwer for them
thou muft ; for the Scripture, that is the Word
of God, tells us, Thai every "vain 'Thought we mtift

account for. Doft thou then believe, that any Dif-

courfe between you, tho' never fo private, is pri-

vate from the Almighty, All-knowing God ?

Dunne. My Lord, I know it is not, nor can be.

L. C. J. I therefore once more adjure thee, as

thou wilt anfwer it to that God, that is the Searcher

of the Hearts and Trier of the Reins, to whom all

Hearts are open, and from M^hom no Secrets are

hid, that thou make me a plain Anfwer to my
Queftion ; and as thou haft called God to bear

"Witnefs to the Truth of the Evidence thou giveft

here in this Court, fo I charge thee, in his Name,
to declare the Truth, and nothing but the Truth.

Now tell us what was the Bufinefs you fpoke of ?

But he made no Anfwer.
William Mon- L. C. BaroH. Friend, mind what
tague Efq;

j^y j^Q^d fays to you, and confider,

how eafy a thing it is for a Man to fpeak Truth,

and give a plain Anfwer to a plain Queftion. You
cannot but underftand what my Lord aflcs of you ;

you faid even now, that you did tell the other

"Witnefs, Barter., that my Lady afk'd you, whether

he knew any thing of the Bufinefs ; and you told

her, he did not. Now my Lord would have you
tell us, what that Bufinefs was ?

[Hefeemed to turn his Head On oneftde.,

but returned no Anfwer.

1.. C. J. He is going to afk that Man thefe, whe-
ther he ftiall tell the Truth,

Dunne. No, my Lord, I alk no Man any fueh

Queftion.
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L. C. J. Prithee tell us the Truth then now :

Thou art to know, that thou ftandeft in the Pre-

fence of the God of Truth, and haft called him to

witnefs, that thou would'ft tell the Truth.

Dunne. My Lord, I do tell the Truth, as far as

I can remember.

L. C. J. Then what was that you told my Lady
Lijle, Barter did not know ?

Dunne. What Barter did not know, my Lord ?

L. C. J. Ay, is not that a plain Queftion ? Of
all the Witneffes that ever I met with, i never faw
thy fellow.

[Heflood a good while^ and made no Anfwer,

L.C.J . I hope. Gentlemen of the Jury, you take

notice of the ftrange and horrible Carriage of this

Fellow ; and withal, you cannot but obferve the

Spirit of that fort of People, what a villanous and
devilifh one it is : Good God ! that ever the thing

called Religion (a Word that People have fo much
abufed) fliould ever wind up Perfons to fuch a height

of Impiety, that it ftiould make them lofe the Be-

lief that there is a God of Truth in Heaven ; that

fees and knows, obferves and regifters, and will

punifh and take vengeance of Falftiood and Per-

jury. It may well make the reft of Mankind, that

have any fort of Faith in a Deity and a future Life^

to abhor and deteft both the Men and their Re-
hgion, if fuch abominable Principles may be called

fo. A Turk is a Saint to fuch a Fellow as this,'

nay a Pagan would be afhamed to be thought to

have no more Truth in him. O bleflTed Jefus !

What an Age do we live in, and what a Genera-

tion of Vipers do we live among ? Sirs, is this that

you call the Proteflant Religion ? Shall fo glorious

a Name be applied to fo much "Villany and Hypo-
crify ? Is this the Perfuafion you hope to live,

and die, and find Salvation in ? Will any of you
all. Gentlemen, be contented to die with a Lye
in your Mouth ? Do not you all expeft, accord-

ing to the Orthodox Doctrine of the true Church
of England, that eternal Damnation will be the

Portion of Lyars ? And thou wicked Wretch, how
durft thou appear to give Teftimony before even

an earthly Tribunal with fo much Impudence and

Falftiood, when every Lye will coft thee fo dear,

except a fincere and hearty Repentance, and the

infinite Mercy of the great God interpofe ? I

charge you once more, as you will anfwer it at the

Bar of the great Judge of all the World, that you

tell me what that Bufinefs was, you and the Pri-

foner talked about : do you confider what a Con-
dition thou bringeft thy felf into by all this Shuf-

fling and Prevarication, even as to any thing of

Mercy in this Life ; for indeed it is, not fit thou

fhould'ft have the leaft Hopes of Mercy on this fide

Eternity, and truly there is no Man can imagine

lefs than infinite Mercy can pardon fo flagitious a

Sin, one that fo impudently tells and ftands in a

Lye.

[Still he would make no Anfwer,

L. C. J. Jefus God ! Was there ever fuch a Fel-

low in the World as thou art ? Prithee let me afk

thee once again, Doft thou believe that there is a

God, that this God is fpotlefs Truth and Purity

it felf .? Doft thou believe thou haft a pre-

cious and immortal Soul, that is to live in ever-

lafting Blifs or eternal Mifery after this Life ac-

cordingly as thou carrieft it here ; if thou doft be-

lieve it, ought not the Concerns of that precious

and immortal Soul of thine to be much dearer to

thee than ten thoufand Worlds ? Does not the

bleffed
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bleffed Word of Truth tell thee, JVhai will it

profit a Man to gain the whole fVorld, and loft his

own Soul ? or what foall a Man give in exchange for

his Soul? Is not this the Voice of Scripture itfelf?

And wilt thou hazard fo dear and precious a thing for

a Lye, and an unprofitable Lye too ? Thou Wretch !

all the Mountains and Hills in the World heaped

upon one another, will not cover thee from the

Vengeance of the great God for this Tranfgreflion

of falfe Witnefs-bearing : What hopes can there be

for fo profligate a Villain as thou art, that fo im-

pudently ftands in open defiance of the Omnipre-
fence, Omnifcience, and Juftice of God, by perfift-

ing in fo palpable a Lye ? I therefore require it of

you, in his Name, to tell me the Truth.

Dunne. I cannot tell what to fay, my Lord.

L. C. J. Good God ! Was there ever fuch an

impudent Rafcal ? Well, I will try once more, and

tell thee what I mean •, you faid you told that ho-

neft Man (for truly he feems fo to be) that my
Lady aflced you whether he knew of the Bufinefs,

and you told her, he did not : Prithee be fo free as

to tell us what that Bufinefs was.

[Dunne paufed but would make no Anfwer.

L. C. J. Prithee what didft thou mean, or thy

Lady mean, by that Bufinefs?

[_He paufed again, but would make no Anfwer.

L. C. J. Why, prithee doft thou think thou doft

her a Kindnefs by this way of proceeding ? Sure

thou can'ft not think fo; for fuch a fort of Carriage

were enough to convidl her, if there were nothing

elfe.

Dunne. Truly, my Lord, I do not think to do
her any Kindnefs at all.

L. C. J. Then prithee let me perfuade thee to

have fome kindnefs for thyfelf ; look to thy own
Soul that is in great peril of everlafting Ruin and
Deftruftion by thefe means ; doft thou call this Re-
ligion ? It is a prodigious piece of Religion : Come,
pray tell me what Bufinefs it was you talked of:

You fhould not have afked me a Queftion fo often,

hut I would have given you a plain Anfwer, though
I were not under the Obligation of an Oath, as you
are.

Dunne. My Lord, pray afl< the Quefliion over
again once more, and I will tell you.

L. C. J. I will fo, and I will afk it you with all

the Calmnefs, and Serioufnefs, and Candour, that I

can ; if I know my own Heart, it is not in my Na-
ture to defire the Hurt of any body, much lefs to de-

light in their eternal Perdition ; no, it is out of ten-

der compaffion to you that I ufe all thefe Words : I

would have thee to have fome regard to thy pre-

cious and immortal Soul, which is more valuable

than the whole World ; refle6t upon that Scripture

again which I mention'd before, which muft be true,

becaufe it is the Words of him that is Truth itfelf:

What fhall it profit a Man to gain the whole V/orld.,

and lofe his own Soul ? or what fhall a Man give in

exchangefor his Soul ? If that Soul of thine be taken

away, what is the Body fit for, but, like a putrid

Carcafe, to be thruft into and covered with the Duft
with which it was made : Therefore I afk you, with
a great Defire that thou may'ft free thyfelf from fo

great a Load of Falfhood and Perjury, tell me
what the Bufinefs was you told the Prifoner, the

other Man Barker did not know ?

Dunne. My Lord, I told her, he knew nothing
of our coming there.

L. C. y. Nay, nay, that can never be it, for he
pame along with thee.

Dunne. He did not know any thing of my co-

ming there till I met him on the way.

L.C.J. Prithee mind my Queftion ; fure enough
thou hadft told him whither thou wert going, or

elfe he could not have been thy Guide ; fo that he

muft needs know of thy coming there: but what
was the Bufinefs that thou told'ft her, he did not

know.
Dunne. She afked me, whether I did not know

that Hicks was a Nonconformift.

L. C. J. Did my Lady Lifle afk you that Que-
ftion ?

Dunne. Yes, my Lord, I told her I did not.

L. C. J. But that is not my Queftion : What was
that Bufinefs that he did not know ?

Dunne. It was the fame thing -, whether Mr. Hicks

was a Nonconformift.

L. C. y. That cannot be all -, there muft be fome-

thing more in it.

Dunne. Yes, my Lord, it is all; I know nothing

more.

L. C.J. What did ftie fay to you when you told

her, he did not know it ?

Dunne. She did not fay any thing, my Lord.

L. C. y. Why doft thou think, that after all this

pains that I have been at to get an Anfwer to my
Queftion, that thou can'ft banter me with fuch ftiam.

Stuff as this ? Hold the Candle to his Face, that

we may fee his brazen Face.

Dunne. My Lord, I tell you the Truth.

L. C. y. Did flie afk thee whether that Man knew
any thing of a Queftion fne had afked thee, and
that was only of being a Nonconformift.

Dunne. Yes, my Lord, that was all.

L, C. y. That is all Nonfenfe -, doft thou imagine

that any Man hereabouts is fo weak as to believe

thee?

Dunne. My Lord, I am fo baulked, I do not

know what I fay my felf ; tell me what you would
have me to fay, for I am clutter'd out of my Senfes.

L. C. y. Why, prithee Man, there's no body»

baulks thee but thy own felf -, thou art afl<.ed Que-
ftions that are as plain as any thing in the World
can be: it is only thy own depraved naughty Heart
that baulks both thy Honefty and Underftanding,

if thou haft any ; it is thy ftudying how to prevari-

cate, that puzzles and confounds thy Intelleft : but

I fee all the pains in the World, and all Compaffion

and Charity is loft upon thee, and therefore I will

fay no more to thee.

Mr. Pollexfen. My Lord, becaufe he pretends to

Ignorance what Hicks was, I defire to afk Bar-

ter one Queftion : Pray, what did he tell you con-

cerning his Carriage towards thefe People ?

Barter. My Lord, he told me that he had con-

cealed them in his Houfe ten Days before.

Dunne. That I never did in my Life.

Barter. I know not whether you did or no, but

you told me fo ; and I made anfwer to him again,

my Lord, I wonder how he were able to keep them
without being difcovered, there being fuch fearch ;

and he anfwered. He did keep them in a Cham-
ber all day, and then they v.^'ked out at night

;

for the Searches of the Houfes were ufually at

night.

Dunne. My Lord, I can bring teftimony to the

contrary.

L. C. y. But really I believe it will be no ftrange

thing for me to fay, I do believe him rather than

thee ; I would I had half as much reafon to believe

thee, as I have to believe him: I would fain have

thee
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thee fpeak truth, if 1 could. What fay you to the

Queftion I afl<ed you ?

Dunne. I cannot tell what to fay, ray Lord.

L, C. J. Say the Truth, Man,

Dunne. I do, as I hope for mercy, my Lord.

L. C. y. Do'ft thou hope for mercy ? Thou haft

very little reafon for it, I alTure^thee. Well, I

will try thee with another Queftion : Didft thou

tell that Man, that it was the beft Jobb thou ever

hadft in thy Life ?

Dunne. No, my Lord, I did not.

L. C. y. Nor nothing to that purpofe ?

Dunne. No, my Lord.

L. C. y. What fay you, Barter, did not he tell

you fo ?

Barter. Yes, my Lord, he did ; and that he

fhould never lack Money again as long as he liv'd.

L. C. y. Then I afk you one Queftion more,

Barter ; did you tell this to Col. Penruddock ?

Barter. Yes, I did, my Lord.

L. C. y. Then that will fortify his Teftimony ;

therefore fwear him, becaufe I would make thefe

concealed Wretches (for in my confcience I know
there are fome fuch in the bottom of this Bufinefs)

know, that the Truth will out one way or other.

And as for this Fellow, I expedt it from all you

Gentlemen of the King's Counfel, and others that

are concerned, that you take notice and remember
what has pafled here, and that an Information of

Perjury be preferred againft this Fellow.

[Then Col. Penruddock was /worn.

L. C. y* Col. Penruddock, upon the Oath you

have taken, did that Man, Barter, come to you

;

and what did he fay to you ?

Col. Penruddock. My Lord, that Man, Barter,

came to my Houfe in the Morning, upon Monday,

and told me, he had been with one Dunne, upon a

Journey to Mrs. Ltjle^% Houfe, to get Entertain-

ment for fome People ; and that they had appoint-

ed to meet him the Tuefday following, between nine

and eleven, upon Salisbury-Plain, and there, if I

pleafed, I might take them. I ordered him to go
according to the Appointment, and withal, I fent

a Servant of my own to watch when they came by ;

but it happened, I fuppofe, by their taking another

Way, that he miffed of them : but Barter left word,

that in cafe he did not find them there, we muft
conclude, that he was gone with them to my Lady
Lijle\ Houfe ; and he told me withal, fays he, I

believe they are Rebels, becaufe he that defired me
to be their Guide, faid the fame to me. So ear-

ly the next Morning I took fome Soldiers with
me, and befet my Lady Lijle''^ Houfe ; it was a

pretty while before I could get any body in the

Houfe to hear : at length that Man that they fay

was the Baliff, Carpenter, came out ; and I faid to

him. Friend, you had beft be free and ingenuous,

and difcover who are in your Lady's Houfe, for I

am fure there were fome Strangers came hither laft

Night ; let me know who they are, and fhew me
what part of the Houfe they are in. He did con-

fefs to me there were Strangers in the Houfe,
and pointed to fuch part of the Houfe ; but pray,

fays he, do not tell my Miftrefs of it. According-
ly we went in, and immediately we took Mr. Hicks

and this fame Dunne in the Malt- houfe.
L. C. y. Was Dunne taken in the Malt-houfe ?

Col. Penruddock. Yes, he had covered himfelf
with fome fort of Stuff there.

L. C. y. Well, what did you do then ?

Col. Penruddock. My Lady afterwards coming to

us, I told her. Madam, you have done very ill in

1
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harbouring Rebels, and giving Entertainment to

the King's Enemies. Saith ftie, I know nothing of
them ; I am a Stranger to it. Pray, faid I, Ma-
dam, be fo free and ingenuous with me, and fo

kind to yourfelf, as if there be any other Perfon
that is concealed in any part of your Houfe, (for I

am fure there is fome body elfe) as to deliver him up,

and you fliall come to no further trouble. She de-

nied it,and faid, I know nothing ofthem : But we went
on, and fearched, and at laft difcovered the other

Man Nelthorp, hid in a Hole by the Chimney,
L. C. y. Dunne, how came you to hide yourfelf

in the Malt-houfe ?

Dunne. When I heard the ftir and buftle, I went
thro' the Chamber where I lay, and came into that

Room where I was taken.

L. C. y. When thou heard'ft a ftir and a buftle,

why wert thou afraid of any thing.

Dunne. My Lord, I was frighted at the noife.

L. C. y. Prithee, what need'ft thou be afraid, for

thou did'ft not know Hicks, nor Nelthorp ; and my
Lady only afked thee, whether Hicks were a Non-
conformift Parfon : Thou art a very innocent Soul,

and furely needeft no occafion to be afraid. I doubt
there was fomething of that Bufinefs in the Cafe that

we were talking of before, if we could but get out
of thee what it was.

Dunne. My Lord, I heard a great noife in the

Houfe, and I did not know what it meant ; and fo

I went and hid myfelf

L. C. y. Alack-a-day I That is very ftrange, that

thou fhould'ft hide thyfelf for a little noife, when
thou knewcft nothing of the Bufinefs, nor wert ac-

quainted with any thing of the matter at all. But
Col. Penruddock, I would afk you one Queftion

more : did that honeft Man tell you, that Dunne
had told him, that it was the beft Jobb that ever he

had in his life, and that he Ihould want no Money ?

Col. Penruddock. I cannot tell that truly, my
Lord i I do not remember that : but he faid, he

apprehended them to be Rebels, and that Dunne
told him as much.

L. C. y. What do you fay to that, Dunne ? It

feems you told Barter, that you apprehended them
to be Rebels ?

Dunne. I apprehend them for Rebels, my Lord !

L. C. y. No, no, you did not apprehend them
for Rebels, but you hid them for Rebels. But did

you fay to Barter, that you took them to be Re-
bels ?

Dunne. I take them to be Rebels !

L. C. y. You Blockhead, I afk you, did you tell

him fo ?

Dunne. I tell Barter fo I

L. C. y. Ay, is not that a plain Queftion ?

Dunne. I am quite cluttered out of my fenfes j I

do not know what I fay.

A Candle being fiill held nearer his Nofe.

L. C. y. But to tell the Truth, would rob thee of

none of thy Senfes, if ever thou had'ft any ; but it

ihould feem that neither thou, nor thy Miftrefs the

Prifoner had any, for fhe knew nothing of it neither,

though fhe had fent for them thither.

Mr. Pollexfen. Pray, Col. Penruddock, did you

tell her you came to fearch for Rebels ?

Col. Penruddock. Yes, Sir, I told her as foon as I

faw her ; but we had a good while befet the Houfe

before any body anfwered us ; at length, there were

fome Ladies, or Gentlewomen, I imagined them to

be her Daughters, that upon our noife looked out

at the Window ; and I told them there were Re-

bels in the Houfe, and I required them in the King's

Name
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Name to be deliver'd to me ; but I faw not my
Lady till after I had brought out Hicks and Dunne.

L C. J. What faid (lie to you ?

Col. Penruddock. She faid. Hie knew nothing of

their being in the Houfe ; but I told her there was

fome body elfe befides, and fhe would do well to

deliver him without trouble : but fhe denying of

it, we fearch further^, and found Nelthorp, as I

told you.

L. C. y. But fhe denied it at firfl, it feems ?

LJjle. My Lord, I hope I fhall not be condem-
ned without being heard.

L. C. J. No, God forbid, Mrs. Lijle ; that was

a fort of practice in your Hufband's time ; you
know very well what I mean : But God be thanked,

it is not fo now ; the King's Courts of Law never

condemn without hearing. Col. Penruddock^ have

you any more to fay ?

Col. Penruddock. No, my Lord ; but here is one

Mr. Dowding, that was with me when I fearched

the Houfe.

L. C. J. Swear him. [Which was done.

Mr. Pollexfen. Mr. Dowding, pray did you go
with Col. Penruddock to Mrs. Lijle's Houfe ?

Mr. Dowding. Yes, my Lord : We came to the

Houfe, and befet the Houfe round, fome to the

back Gate, and fome to the fore Gate -, we called

almoft half an hour before we got in -, and had
found two, and we came to my Lady ; flie faid, fhe

knew nothing of any body being in the Houfe
LiJle. My Lord, this Fellow that now fpeaks

againfl me, broke open my Trunk, and flole away
a great part ofmy belt Linnen ; and fure, my Lord,
thofe Perfons that rob me, are not fit to be Evi-

dences againft me, becaufe it behoves them that I

be convidled, to prevent their being indided for

Felony.

L. C. J. Look you, Friend, you fay you went
with Col. Penruddock to fearch the Houfe, did you
find any body there ?

Dowding. Yes, my Lord, I found this fame
Dunne in a little hole in the Malt-houfe.

L. C. J. Was he covered, or not ?

Dowding. He had taken fome fluff or other to

cover him.

L. C. J, Did you find Hicks there ?

Dowding. Yes, my Lord, we did find one that

faid his Name was Hicks.

L. C. J. Is that the fame Hicks that is in Salisbury

Goal ?

Dowding. Yes, my Lord, it is ; I faw him yefler-

day at the George in Salisbury., when he had that

Difcourfe with thofe other Gentlemen.

Mr. Pollexfen. Swear Carpenter and his Wife.

[JVhich was done.

Dowding. My Lord, Hicks acknowledged before

me, that he was at Keinjham^ in the Duke of Mon-
moutys Army.

Mr. Pollexfen. Come, Mrs. Carpenter., tell my
Lord and the Jury, did you know the Time when
thefe Men came to your Lady's Houfe ?

L. C. 7. Is this the Bailiff's Wife ?

Mr. Pollexfen. Yes, my Lord, it is.

L. G. y. Well then, what fay you to the Que-
ftion : Do you know the Time when they came ?

Mrs. Carpenter. Yes, my Lord, they came at

night.

L. C. y. Did you fee them there ?

Mrs. Carpenter. Yes.

L. C. y. Were they lodged there ?

Mrs. Carpenter. Yes ; but I never made the Bed.
L. C. y. Who did ?

Mrs. Carpenter. My Lord, I cannot tell.

L. C. y. Had they any Supper or Viftuals tiiere ?

Mrs. Carpenter, Yes, they had.

L. C. y. Who drefs'd it ?

Mrs. Carpenter. I did.

L. C. y. By whofe Order did you drefs it ?

Mrs. Carpenter. By my Lady's Order.

L. C. y. Prithee where did they eat their Meat?
Mrs. Carpenter. In the Chamber, my Lord, wlicre

they lay.

L. C, y. who was \Vith them ?

Mrs. Carpenter. My Lord, I cannot tell, for I

did not flay in the Room.
L. C. y. Didfl thou fee them when they came

into the Room ?

Mrs. Carpenter. My Lord, 1 drefs'd the Meat,
and carried it within the Door, and my Hufband
fet it upon the Table.

L. C. y. Prithee tell rne who was with them

:

Was thy Lady there ?

Mrs. Carpenter. My Lady was in prefence there

then.

L. C. y. How long did they flay below flairs be-

fore they went up ?

Mrs. Carpenter. Truly, my Lord, I cannot tell,

L. C. y. Did your Lady ufe to fup below flairs or

above .''

Mrs. Carpenter. She ufed to fup below, my
Lord.

Mr. Pollexfen. My Lord, if your Lordfliip pleafe,

this Woman and her Hufband are both unwilling

WitnefTes ; but we will examine the Hufband, and
fee what we can get out of him. Hark you, Car-
penter, did you meet with this Fellow, Dunne, at

his firfl coming to your Lady's Houfe ?

Mr. Carpenter. Yes, my Lord, I did fee him
there on the Saturday.

L. C. y. Well then, let me afk you a Queflion;

and befure you tell me the Truth, for it may be I

know it already ; did he offer you a Letter to be
deliver'd to your Lady?

Mr. Carpenter. No, my Lord.

L. C. y. What do you fay, Barter ?

Barter. I faw him produce it to Mr. Carpenter,

but he refufed to meddle with it.

Mr. Carpenter. My Lord, he afked me, if my
Lady would give Entertainment to one Hicks, and
another Perfon, but he did not know who that Per-

fon was.

L. C. y. Did he fpeak of another Perfon ?

Mr. Carpenter. Yes, he did.

L. C.y. Who was that other Perfon ?

Mr. Carpenter. I did afk his Name, but he faid,

he did not know him.

L. C. y. Well then, when they came there on
the Ta^fljy-night, how did you receive them ?

Mr, Carpenter. I did not receive them.

L. C. y. Did not you light the Candle, and bring

it in a Lanthorn, to light him into the Stable ?

Mr. Carpenter. My Lord, that was afterwards.

L. C. y. Did not you bring the Men into the

Houfe ?

Mr. Carpenter. No, my Lord, indeed I did not

L. C. y. Did not you fee them all night .?

Mr. Carpenter. Yes, my Lord.

L. C. y. Then where did you fee them firfl ?

Mr. Carpenter. In the Room where they fupp'd

and lay.

L. C. y. Did not you meet them in the Court-

yard ?

Mr. Carpenter. No, my Lord,

L. C. J.
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L. C. J. Who gave you DIredlions to light Dunne

into the Stable ?

Mr. Carpenter. They told me his Horfe was out

in the Yard.

L. C. J. Who told you fo ?

Mr. Carpenter. The Men did.

L. C. J. Where did they fup ?

Mr. Carpenter. In the Room above flairs.

L. C. J. Who fupp'd along with them ?

Mr. Carpenter. I cannot fay any body fupp*d

with them.

L. C. J. Was not my Lady there ?

Mr. Carpenter. She was in the Room, but I did

not fee her eat any thing.

L. C. J. What time of the night did they come ?

Mr. Carpenter. About Ten of the Clock.

L. C. J. And where did they lie ?

Mr. Carpenter. In the Room where they fupped.

L. C. J. Who lay there .?

Mr. Carpenter. Hicks and Nelthorp lay there.

L. C, J. Was Nelthorp named there ?

Mr. Carpenter. No, I never heard of his Name
till after he was taken.

L. C. J. What kind of Man was he ?

Mr. Carpenter. A tall, thin, black Man.

L. C. J. Well, what can you fay more ?

Mr. Carpenter. My Lord, this Perfon has fwore,

that a Letter was offered me, but I refufed it

:

but I affure your Lordfhip I never faw any Letter.

Barter. I am fure he met you, and, as I remem-
ber, there was a Letter produced.

L. C. J. Thou fhould'ft not be angry with him,

for he fpoke very kindly of thee, that thou refu-

fed'ft to meddle in it, and thereupon Dunne went in

to thy Lady, and deliver'd his Meffage to her.

Mr. Carpenter. That, my Lord, I acknowledge.

L. C J. Then, prithee let me afk thee another

Queftion : Did you carry any Beer up into the

Room ?

Mr. Carpenter, My Lady gave order for the Pro-

vifion.

L. C. J. Did you make Dunne drink ?

Mr. Carpenter. No, I did not.

L. C. J. Did you offer him any Drink?

Mr. Carpenter. My Lord, I did not fee him
drink at all.

L. C. J. What fay you, good Woman ; Did not

your Lady fup there ?

Mr. Carpenter. My Lord, my Wife was little

there at all.

Mr. Rumfey. Now, my Lord, Dunne fays he will

tell all, whether it make for him or againft him.

L. C. J. Let him but tell the Truth, and I am
fatisfied.

Dunne. Sure, my Lord, I never entertained thefe

Men a night in my Houfe in my Life ; but this

Hicks fentthat Man to me, to go to my Lady Lijte's,

to know whether fhe would pleafe to entertain him

:

And when I came, my Lady afked me, whether he

had been in the Army or no .'' I told her, I could

not tell, I did not know that he was. She then afk'd

me, if he had no body elfe with him ? I told her, I

believed there was : This is the very Truth of it,

my Lord. I aflced her, might the Men be enter-

tain'd ? She faid they might. So when we came to

my Lady Lijle's, on the Tuefday night, fomebody
took the two Horfes, I cannot tell who, if I were
to die •, the two went in ; and after I had fet up my
Horfe, I went in along with Carpenter up into the

Chamber to my Lady, and to this Hicks and Nel-

thorp; and when I came there, I heard my Lady
bid them welcome to her Houfe ; and Mr. Carpen-

ter, or the Maid, I cannot tell Vi^hich, brought in

the Supper, and fet it on the Table.

L. C. J. And did'Il thou eat or drink with them
in the Room, or not ?

Dunne. My Lord, I will tell every thing that I

know -, I confefs I did both eat and drink there in

the Room.
L. C. J. I pity thee with all my Soul, and pray

to God Almighty for thee to forgive thee, and to

the bleffed Jefus to mediate for thee -, and I pray

for thee with as much earneftnefs, as I would for my
own Soul j and I beg of thee once more, as thou re-

gardeft thy own eternal Welfare, to tell all the Truth.

Dunne. My Lord, I did never know thefe Men
were in the Army when I carried the Meffage to

my Lady Ufle'%, nor never did entertain them in

my Houfe in my life-time, fo much as one Nighr.

L. C. J. Prithee, I do not afl<; thee what thou

did'ft not, but what thou did'ft ?

Dunne. My Lord, I will tell all I know.
L. C. J. What Difcourfe had you that Night at

the Table in the Room ?

Dunne. 1 cannot tell what Difcourfe truly, my
Lord, there was,

L. C. J. Was there nothing of coming from be-

yond Seas, who came from thence, and how they

came ? Come, I would have it rather the Effe£l of

thy own Ingenuity, than lead thee by any Queflions

that I can propound ; come, tell us what was the

Difcourfe.

Dunne. I do not remember all the Difcourfe.

L.C.J. Prithee, let me afk thee one Queftion,

and anfwer me it fairly ; Did'fi: thou hear NCI-

thorp's Name named in the Room ?

Dunne. My Lord, I cannot tell whether he were

called Nelthorp, but it was either Crofts or Nelthorp,

I am fure one of them,

L. C.J. Prithee be ingenuous, and let's have the

Truth on't ?

Dunne. My Lord, I am ingenuous, and will be {o.

L.C.J. I will affure you, Nelthorp told me all

the Story before I came out of Town ?

Dunne. I think my Lord, he was called Nelthorp in

the Room, and there was fome Difcourfe about him.

L. C. J. Ay, there was unquefiionably, and I

know thou wert by, and that made me the more

concern'd to prefs upon thee the Danger ot forfwear-

ing thy felf

Dunne. My Lady afk'd Hicks who that Gentle-

man was, and he faid it was Nelthorp, as I remem*
ber.

L. C. J. Very well, and upon that Difcourfe with

Nelthorp, which I had in Town, did I give particu-

lar Direftion, that the Outlawry of Nelthorp fhould

be brought down hither, for he told me particular-

ly of all the Paffages and Difcourfes of his being be-

yond Sea, and coming from beyond Sea* : I would

not mention any fuch thing as any piece of Evidence

to influence this cafe, but I could not but tremble

to think, after what I knew, that any one fhould

dare fo much to prevaricate with God and Man, as

to tell fuch horrid Lyes in the Face of a Court.

Dunne. What does your Lordfhip afk me?
L.C. J. Come I will afl<c thee a plain Queftion %

Was there no Difcourfe there about the Battle, and

of their being the Army ?

Dunne. There was fome fuch Difcourfe, my
Lord.

and* This luas rvery unfair dealing, to fit as Judge and yet to give Evidence him/elf agaitijl the Prifoner, for fo in truth it ivas

luould have the fame Influence, tho" in Words he difclaimedit.
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L. C. J . Ay, prithee now tell us what that Dif-

courfe was?
Dunne. My Lord, I will tell you when I have

recolleded it, if you will give me time till to-mor-

row Morning.
L. C. J. Nay, but we cannot ftay fo long, our

Bufinefs muft be difpatched now ; but I would have

all People confider what a Reafon there is, that

they fhould be prefTed to join with me in hearty

Prayers to Almighty God, that this Sin of Lying
and Perjury may never be laid at thy door. What
fay'ft thou ? Prithee tell us what the Difcourfe was.?

Dunne. My Lord, they did talk of Fighting,

but I cannot exailly tell what the Difcourfe was ?

L. C. y. And thou faid'ft thou did'ft eat and drink

with them in the fame Room ?

Dunne. I did fo my Lord, I confefs it.

L. C. J. And it was not a little Girl that lighted

thee to Bed, or conduced thee in .''

Dunne. It was not a little Girl.

L. C. J. Who was it then ?

Dunne. It was Mr. Carpenter^ my Lord.
L. C. J. And why did'ft thou tell fo many Lyes

then ? Jefu God ! that we (hould live to fee any
fuch Creatures among Mankind, nay, and among
us too, to the Shame and Reproach be it fpoken of

our Nation and Religion: Is this that that is called

the Proteftant Religion, a thing fo much boafted

of, and pretended to ? We have heard a great deal

of Clamour againft Popery and Difpenfations, what
Difpenfations pray does the Proceftant Religion
give for fuch Praftices as thefe ? I pity thee with all

my Soul, and pray for thee, but it cannot but

make all Mankind to tremble and be filled with
Horror, that fuch a wretched Creature fhould live

upon the Earth: Prithee be free, and tell us what
Difcourfe there was?

Dunne. My Lord, they did talk of Fighting, but

1 cannot remember what it was,

L.C.J. Did you lie with them?
Dunne. No, my Lord, I did not.

L. C. J. Well, I fee thou wilt anfwer nothing in-

genuoufly, therefore I will trouble my felf no more
with thee : Go on with your Evidence, Gentle-
men.

Mr. Jennings. My Lord, we have done, we
have no more WitnefTes.

L. C. J. Then you that are for the Prifoner at

the Bar, now is your time to make your De-
fence ; you hear what is charged upon you, and
you what a kind of Shuffling here has been to fti-

fle the Truth, and I am forry to find the Occafion
to fpeak it, that under the Figure and Form of Re-
ligion fuch Pradtices fhould be carried on. What
have you to fay for your felf ?

Li/Ie. My Lord, that which I have to fay to it,

is this : I knew of no body's coming to my Houfe
but Mr. Hicks, and for him I was inform'd that he
did abfcond, by reafon of Warrants that were out
againft him for preaching in private Meetings, but
I never heard that he was in the Army, nor that Nel-
thorp was to come with him -, and for that Reafon it

was, that I fent to him to come by night : but for the

other Man Nelthorp., I never knew it was NeUhorp.,

I could die upon it, nor did not know what Name
he had, til! after he came into my Houfe ; but as

for Mr. Hicks, I did not in the leaft fufped him to

have been in the Army, being a Prefbyterian Mi-
nifter, that ufed to preach, and not to fight.

L.C.J. But I will tell you, there is not one of
thofe lying, fniveling, canting, Prefbyterian Raf-
cals, but one way or other had a hand in the late

horrid Confpiracy and Rebellion ; upon my Con-
fcience I believe it, and would have been as deep in

the atSual Rebellion, had it had any little Succefs,

as that other Fellow Hicks ; their Principles carry

them to it ; Prefbytery has all manner of Villany

in it, nothing but Prefbytery could lead that Fel-

low Dunne to tell fo many Lyes as he has here told ;

for fhew me a Prefbyterian, and I will engage to

fhew a lying Knave.

Lijle. My Lord, I abhorred both the Principles

and Praftices of the late Rebellion.

L. C. J. I am fure you had great reafon for it.

LiJle. Befides, my Lord, I fhould have been the

moft ungrateful Perfon living, fhould I have been

difloyal, or adled any thing againft the prefent King,
confidering how much I was obliged to him for my
Eftate.

L.C.J. Oh then! Ungrateful, ungrateful adds

to the Load which was between Man and Man, and
is the bafeft Crime that any one can be guilty of.

Lijle. My Lord, had I been try'd in London, I

could have had my Lady /Abergavenny, and feveral

other Perfons of Quality, that could have teftified

how much I was againft this Rebellion, and with

what Deteftation I fpoke againft it, during the time

of it ; for I was all that time at London, and ftaid

there till after the Duke of Monmouth was be-

headed -, and if 1 had certainly known the time of

my Trial in the Country, I could have had the

Teftimony cf thofe Perfons of Honour for me*

But, my Lord, I am told, and fo I thought it

would have been, that I fliould not have been try'd

as a Traitor for harbouring him, till he was Con-
vi6t for a Traitor. My Lord, I would take my
Death of it, that I never knew of Nelihorp's com-
ing, nor any thing of his being Nellhorp ; I never

afk'd his Name, and if he had told it me, I had

then remember'd the Proclamation. I do afTure

you, my Lord, for my own parr, I did abhor

thofe that were in that horrid Plot and Confpftracy

againft the King's Life ; I know my Duty to my
King better, and have always exercifed it, I defy

any body in the world that ever knew the contrary,

to come and give Teftimony.

L. C. J. Have you any more to fay ?

Li/le. As to what they fay of my denying i\W-

thorp to be in my Houfe, I was in great Confterna-

tion and Fear of the Soldiers, who were very rude

and violent, and could not be reftrained by their

Officers from Robbery, and plundering my Houfe.

And I befeech your Lordfliip to make that Con-

ftrudion of it ; and I humbly beg of your Lord-

fhip not to harbour an ill Opinion of me, becaufe

of thofe falfe Reports that go about of me, relating

to my Carriage towards the old King, that I was

any ways confenting to the Death of King Charles I.

for, my Lord, that is as falfe as God is true •, my
Lord, I was not out of my Chamber all the day,

in which that King was beheaded, and I believe

I fhed more Tears for him, then any Woman then

living did ; and this the late Countefs of Monmouth, •

and my Lady Marlborough, and my Lord Chan-

cellor Hyde, ifthey were alive, and twenty Perfons

of the moft eminent Quality, could bear witnefs

for me. And I do repeat it my Lord, as I hope

to attain Salvation, I never did know Nellhorp, nor

never did fee him before in my Life, nor did I 'fl

know of any body's coming, but Mr. Hicks, and '
him I did know to be a Nonconformift Minifter

;

and there being, as is well known. Warrants out to

apprehend all Nonconformift Minifters, I was wil- I
ling to give him fhelter from thefe Warrants. I I

was T
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was come down but that Week into the Country,

when this Man came to me from Mr, Hicks, to know
if lie might be receiv'd at my Houfe ; and I toid

him, if Mr. Hicks pleas'd, he might come upon

Tuefday in the Evening, and fhouJd be welcome ;

but withal I told him, 1 muft go away the Monday

following from that place, but while I (laid I would

entertain him. And 1 befeech your Lordfhip to be-

lieve, I had no intention to harbour him but as a Non-

conformift, and that I knew was no Treafon : It can-

not be imagined, that I would venture the hazard of

my own Life, and the Ruin both of myfelf and Chil-

dreri^ to conceal one that I never knew in my Life,

as I did not know Mr. JSIelthorp, but had heard of

him in the Proclamation. And for that white-headed

Man that fpeaksof my denying them, as I faid be-

fore, he was one of them that rifled and plunder'd my
Houfe, and tore open my Trunk ; and if I fhould not

be convifted, he and the reft of them may be call'd

to an account for what they did, for they ought not to

have meddled with my Goods: Befides, my Lord,

I have aWicnefs that can teflify what Mv. Nel-

thorp faid, when he was examined before —

•

L. C. y. Look you, Mrs. Lip, that will fignify

little ; but if you have any WitnefTes, call them,

we will hear what they fay : Who is that Man you

fpeak of ?

Lifle. George Creed his Name is -, there he is.

L. C. J. Well, what do you know ?

Creed. I heard Nelthorp fay, that my Lady LiJJe

did not know of his coming, nor did not know his

Name -, nor had he ever told his Name, till he

named himfelf to Col. Penruddock when he was

taken,

L. C. J. Well, this is nothing ; flie is not in-

dided for ha.Tboixnng Nelthorp, but Hicks : Have
you any more Witnefles?

Li/Ie. No, my Lord,

L. C.J. Have you any more to fay for yourfelf ?

Lip. My Lord, I came but five days before this

into the Country

. L. C. J. Nay, I cannot tell when you came into

tbe Country, nor I do not care -, it feems you came

time enough to harbour Rebels.

Lip. I ftaid in London till all the Rebellion was

paft and over ; and I never uttered a good Word
for the Rebels, nor ever harbour'd fo much as a

good Wifh for them in my Mind : I know the King

is my Sovereign, and I know my Duty to him,

and if I would have ventured my Life for any thing,

it fhould have been to ferve him, I know it is his

due, and I owed all I had in the World to him;

But tho' I could not fight for him my felf, my Son

did -, he was aftually in Arms on the King's fide in

this Bufinefs -, I inftrudled him always in Loyalty,

and fent him thither ; it was I that bred him up to

fight for the King.

L. C. J. Well, have you done ?

Lip. Yes, my Lord.

L. C. J. Have you a mind to fay any thing more ?

Lip. No, my Lord.

L. C. J. Then command Silence,

[fFhich tvas done by Proclamalion.

Lip. My Lord, may I fpeak one word more .?

My Lord, I befeech you afford me your Patience

and your Advice ; Keinpam, where Mr, Hicks is

faid to be in Arms, does not lie in this County,

L.C.J. That is nothing: But the Treafon you
committed was in this County,

Lip. But I alTure your Lord (hip I never knew

in the Army -, and
private about his

any :

for any Talk or Dif-

or Nelthorp's being

he was

courfe in

there, I never heard any : indeed one of tliem

afked me, whether the Duke of Monmoulh vv'as be-

headed ; and I told them, yes, for fo he was before

I came out of Town : And that is all the Difcourfe
that I can remember, v/herein he is concerned.

L. C. J. Well, have you any more to fay now ?

Lip. No, my Lord.
L. C. J. Then Gentlemen of the Jury : * This

is a Cafe of very great Example, and withal, of
very great Weight and Moment ; wherein the In-
tereft of the Publick, and the Life of a Perfon
of Quality and Fortune are put into your Hands.
And the great Bufinefs which has detained both us

and you fo long, has been an endeavour (if it were
poffible) to find out the Truth ; which indeed is

the Bufinefs of all Enquiries of this nature . We fie

not here, nor are you there upon any other Errand -,

nor is any thing defired by the Court, or required

of you, but that the Truth may be made manifeft.

'Tis that you are bound to, by the Oaths you have
taken in this Service ; and in that Inquiry you are

to be guided by the Evidence that has here been gi-

ven forth unto you ; for your Oath is, l^bal you Jhail

well and truly try^ and true deliverance make, be-

tween our Sovereign Lord the King and the Prifoner at

the Bar, according to your Evidence, as you pall
anfwer it to God. So that, Gentlemen, this Oath of
yours being your Diredion what is your Duty, and
you being all Perfonsof Quality and Reputation in

your Country, Men of great Uunderftanding and
known Integrity, it is to be hoped, that not any
thing can move you, either to Compaffion of the

Prifoner on the one hand, or her Allegations and
Prottflations of Innocence ; nor on the other hand,
to be influenced by any thing that comes from the

Court, or is infinuated by the learned Counfel

at the Bar: but that you will entirely confider

what Evidence has been given to you, and being

guided by that Evidence alone, you that are Judges
of the Fad, will let us know the Truth of that

Fad by a fincere and upright Verdid.
And inafmuch. Gentlemen, as the Evidence

has been long in giving (tho' the fubftantial part of

if, perhaps, be in a narrow compafsj I will repeat

it to you, as near as I can, with all Faithfulnefs

and Integrity, as I fhall anfwer it to the great Judge
of Heaven and Earth, before whom you, and
we, and all muft ftand to be judged ; without any

Aggravation or Alteration on the one fide, and
without any Omiffion on the other : And I fliall

do it, purely to help your Memories who are to de-

termine the Fad ; and I do pray and adjure, that

you would do equally, according to the Truftrepo-

fed in you, and according to the Oath that you have

taken. And I would repeat it once more, that you
are not to be led by any Infinuations of the Prifoner,

nor by any Allegations from the Learned Counfel,

whole Bufinefs it is to open the Fad -, but that Fad
fo opened is no further to guide you in your Enquiry,

than as it is proved.

Gentlemen, before I come to the particular Evi-

dence of this Fad, I muft crave leave to fay fome-

thing of a Matter in general that is very well

known. It was very well obferved by chat Learned

Gentleman that opened the Caufe at the beginning,

that we are all of us here unfpeakably oblig'd to

blefs the great God of Heaven, the Father of

Mercies, and praifed for ever be his holy Name,

* The Ladj Uills, i^ho 'was then faft Sewnty, ixjas fo little moved, thai Jhepit during great part of this Charge.
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for his infinite Goodnefs in preferving and protedling

us from the imminent Ruin which the late horrid

and deteftable Rebellion would (had it fucceeded)

have inevitably brought upon us ; had not he of his

own infinite Mercy and gracious Goodnefs protefted

and delivered us from our Enemies, they had un-

doubtedly fwallowed us up quick : But as the At-

tempts of our Enemies were very malicious, fo the

Prefervation and Deliverance of our good God was

very great and fignal.

And we have reafon to blefs that great God for

many Deliverances he has been pleafed to give us

;

we are by no means to forget his Mercy towards

our late Sovereign of bleffed Memory, and with

him towards us, when he brought him out of Exile

and Bondage, and us out of that State of Confu-

fion and Mifery, which our Country had for many
Years groaned under : When all Religion as well

as Sovereignty, and all Obedience, Duty and De-
ference to Superiors were quite loft, God of his in-

finite Mercy, and of his own moft gracious bounti-

ful Difpofition brought our blefled Sovereign (now
in Heaven) and his gracious Majefty that now
reigns, and all the Royal Family after a long and

tedious Rebellion, into a quiet and peaceable Pof-

feffion of their undoubted Rights and Inheritances,

and with him reftored to us our Religion, the beft

of. Religions, the true Proteftant Reformed Religion,

the Religion eftablifhed by Law, which now is,

and I hope will ever remain eftablifhed among us,

as now profefled and praftifed in the Church of

England: and when we refledt on that Deliverance,

we are to this Circumftance to heighten both our

Admiration and our Gratitude, that it was brought
about without the leaft drop of Blood fhed, by a

miraculous Providence, and by the Strength of an
Almighty Arm.

Befides, Gentlemen, we cannot be fufficiently

thankful to our God, for the Mercies we enjoy'd

under that blefled King •, for we are to confider we
liv'd in all the Affluence of Peace and Plenty, we
fafely and uninterruptedly enjoy'd our Religion, the

greateft Bleffingon this fide Immortality, our Lives,

Liberties, and Properties inviolably were fecured ;

every Man fafe under the Shadow of his own Vine,

and eat the Fruit of his own Labour ; and while

our Neighbours fufFered the Calamities of War, we
were furrounded with all the Bleffings of Peace, and
flept fecurely under the Government of a gracious

and merciful King : Every one of us had even what
our own Hearts could defire, and if we wanted any
thing, it could be only thankful and dutiful Hearts
to our God and our Prince, during whofe Life we
continued in a happy State and Condition.

But it having pleafed God, the King of Kings,
the great Ruler both of Heaven and Earth, to

take that blefled Prince to himfelf, what Thanks
ought we to pay him for his gracious Goodnefs, in

leaving fo great and fo glorious a SuccefiTor as his

Royal Brother, our prefent Sovereign, whom I

pray Almighty God may long live and happily

reign among us ! This gracious Prince, as foon as

ever he came to the PoflTeflion of his undoubted
Right and Inheritance, upon his Brother's Death,

in the Imperial Crown of this Realm, to entitle

himfelf to the good Opinion of his People, and to

engage them to the Expreflion of that Duty which
the Chriftian Religion, and I am fure particularly

the Religion of the true Church of England does

oblige all its Followers to ; what does he? Even
before he was afli'd, in the very firft Minutes of his

Reign, he begins with Bounty to his Subje(5ts, and

declares his Refolution to preferve them fafe in

their deareft and moft precious Enjoyments, in

their Religion ; and not only in that, but in the

Laws, Liberties, Rights and Properties, with the

moft inviolable Security to their Lives, and al-l that

is dear unto them : And this gracious Declaration

came from his Royal Mouth without any Solicita-

tion or any Inducement, fave only the generous

and gracious Inclination of his own Royal Heart ;

and to give it the greater Edge, to the Honour of

the Church of England'^ Religion be it fpoken, he

was pleas'd to tell what Opinion he had of our Re-
ligion and its true Profeflbrs, that they wer^the

true Friends and faithful Supporters of the Govern-

ment i an Opinion which I hope every honeft

Church-of-£/zff/d«^-Man will endeavour to cherifh

by a fuitable Praftice of what is certainly the Do-
drine of that Religion, Loyalty and Obedience.

But alas ! without Horror and Confufion, we
cannot but remember, that inftead of making good
Returns of Refpeft and Duty to fo gracious a So-

vereign for his great Bounty, Fadtion and Sedition,

Hypocrify and Malice had befotted and bewitched

a great Part of his Subjefts, and corrupted, blinded,

and bigotted them to fuch an height of Impiety,

that a Rebellion muft begin his Reign, and all the

poifonous Arts of Difobedience are made ufe of

toinftigate the King's Subjefts, with all the Rancour

and Vengeance in the world to rife againgft him.

Bleffed God ! What is the way that this Devil

of Sedition comes to bewitch People to fuch a

height, when Almighty God had fo lately delivered

us from the Mifery and Confufion of a Civil War ?

It is that way furely, we find it but too plain,

which he had always found very fuccefsful, the Pre-

tence of Saintfhip, Confcience, and that glorious

Name, Religion. What Religion can it be ? The
Chriftian Religion had this Form of its great

Ruler ; Render to Cafar the things that are Ccefar^s^

and to God the things that are God's. But thefe Men
aft as though that were not Scripture, when yet

pronounced by our bleffed Lord himfelf, and both

joined in one Sentence as indifpenfible Duties ; and

they will hardly be brought to believe that Rebel-

lion is the Sin of Witchcraft, though the Scrip-

tures have diredtly given it that Charader. Good
God! that we fhould live to fuch an Age ; when
Men can call God to afTift and protedl them in a

Rebellion : for not to refledt upon what was done

in former times, it is late enough for us to remem-
ber, but not without Horror, that Men have been

ty'd by all the Bonds and Contrads Hell could in-

vent, in a Combination and Confederacy to murder

both the late King and his prefent Majefty, and all

this while this muft be fandified with the Name of

Religion. So that a Man that is a Murderer by the

Law of God, and an Offender againft the firft

Precept that God Almighty enjoined, not to fhed

innocent Blood, fhall yet be a Saint for an AfTaffi-

nation upon the account of Religion, and this fhall

be accounted a pious Caufe to obtain Heaven.

Who did thefe Mifcreants, that were juftly by
Law condemned for that barbarous Confpiracy,

when they came to die, invocate .'' The great God,
to teftify for them, that they died for the fake of

Religion. When they come to fuffer for Treafon,

they can blefs God Almighty for the Honour he

does them in dying in his Caufe, and call themfelves

Martyrs for it.

Nay, is it not yet more ftrange and horrid, that

fome Men who call themfelves Minifters of the Go-
fpel, (hall come to be Bell-wethers of Rebellion, and

I CXf
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cry out, they are fighting the Lord's Battle, when
they are attempting to kill the Lord's Anointed ?

Jellis God ! that ever we fhould have fuch a

Generation of Vipers among us, that can plunge

themfelves into the moft horrid Impieties, and yet

think to efcape Confufion here, and purchafe a

Crown of Glory hereafter!

When we confider. Gentlemen, the Ring- leader

of this late Rebellion, the Center of all our Trou-
ble, the Arch- Rebel and Traitor, Monmouth I

mean, fhould arrive to fuch a Height of Impu-
dence and Villany, as to blefs God that he could with

Satisfadion refled upon a two Years Life very

regularly fpent ; but how? In manifefl: Adultery

and Uncleannefs, nor can it be fpoke or thought of

without inexpreffible Horror.

Alack I Gentlemen, when we find Religion made
ufe of as a Subterfuge and Cloak for fuch impious

Pradtices, it gives too much occafion for our Ene-

mies to think us Atheills : the very Turks will hate

us, and Pagans deteft us, as the moft irreligious

prophane People in the World ; when we, who
profefs Love and Duty to Jefus Chrift as our Holy
and BlefTed Redeemer, do thefe things, and even

boaft of them, whom they that deny him blufh at

the very thoughts of, and never fo much as name,

much lefs ad without Horror and Confufion.

Gentlemen, I do not fpeak this for the fake of

fpeaking, but I would fain deliver my own Soul

and yours from having any hand in fuch horrible

impieties, and that, by teftifying our Abhorrence
of them, by publickly declaring our felves to be

Enemies to thofe Hypocrites the Nonconformift

Parfons ; I mean, that pretend indeed pure Religion

to be their great Aim and End, and through a Scru-

puloficy of Confcience, cannot conform to that

Decency and Duty which is required of them in

the Church ; but yet, without remorfe, can kill,

or be the occafion of the Death of ten thoufand

People, as in the Confequence of this late Rebel-

lion perhaps it may prove. For do but confider

how many Families by this means are utterly

ruined, how many innocent Babes ftarved, or ex-

pofed to the utmoft Penury and Want -, how many
Widows left in a diftreffed defolate Condition, de-

ftitute of all manner of Provifion and Maintenance ;

and all this by the Inftigation of thefe Villains that

have preached and prayed them into it, gilding the

Bait that has drawn them into it, by the fpecious

Pretence of Religion and Confcience ?

Confider, Gentlemen, this is that which has

brought this poor unfortunate Gentlewoman, the

Prifoner at the Bar, into this deplorable Condition

:

What could prevail upon her to run fuch a hazard

as this, but only her AfFedion and deluded Zeal

for that Wretch, that had nothing but the name of
Religion, for his Soul is blacker in the Eyes of

God, and the Thoughts of all honeft Men, than

ever his Coat was? You fee by the Proofs what
an impudent unfandified Villain he was; for v/hen

thefe Gentlemen that have given Evidence, were
in the Cuftody, and under the Power of the Rebels,

he mufi: tempt and provoke them to leave off and
forfake their Duty to their natural Lord and lawful

Sovereign the King, whom God had fet over them,
and fubmit to an Ufurper, a King of their own
making -, and fuch a King too, that I dare boldly

affirm, the meaneft Subjed within the Kingdom
that is legitimate, has a better 1 itle to the Crown,
than he had -, and this all under the pretence of Re-
ligion, and the Proteftant Religion tool and that

fame Prince of their's muft have the Title of a

Proteftant Prince ; and an excellent Proteftant he
lived and died, living in the open Violation of the
Law of God, and in manifeft Rebellion againft his
lawful Sovereign : and he died without any Remorfe
for either, boafting of his own Wickednefs beyond
the bounds of common Modefty and Humanity,

Gentlement, Let us all join in hearty Prayers to
our God, the God of infinite Mercy, that as he
has yet once more delivered our Sovereign, and us
with him, out of the Jaws of thefe Lions and ra-
venous Wolves ; fo he would ftill pleafe t6 preferve
him and us from the hands of all our Enemies : and
I pray God it may have that good effed upon all

of us, as to make us more careful and confcientious
in our Duty to him, and his Vicegerent the Kino-.

To him alone muft all the Glory be afcribed ; it

was not our Hand, or Arms|of the King, that
could have faved or proteded us, had not the
fpecial Interpofition of the Divine Power and
Goodnefs wrought this Deliverance for us.

But now. Gentlemen, to come to the particular

Cafe here before you ; and the Fad, upon the;

Evidence, ftands thus : It is very notorious this

Fellow Hicks was adually in this Rebellion
; you

have it fworn by three feveral Perfons that faw himj
and they particularized to you fuch Tokens of their

Knowledge and Remembrance, that fure, if any.

thing can, muft make him blufti at the Repetition

of them ; for they tell you, when they were in

Prifon he would have corrupted them from their

Duty ; and yefterday they faw him in Prifon, and
upon difcourfe of fome Circumftances, he could
not deny but he was there.

This Perfon, Mrs. Li/le the Prifoner at the Bar^

fhe is accufed for receiving and harbouring this Pei-

fon: And, Gentlemen, I muft tell you for Lawj
of which we are the Judges, and not you. That
if any Perfon be in adual Rebellion againft the.

King, and another Perfon (who really and adualJf
was not in Rebellion) does receive, harbour, com-
fort, and conceal him that was fuch, a Receiver is as

much a Traitor, as he who indeed bore Arms: We
are bound by our Oaths and Confciences, to deliver

and declare to you what is Law ; and you are

bound, by your Oaths and Confciences, to deliver

and declare to us, by your Verdid, the Truth of

the Fad.
Gentlemen, that he was there in Rebellion, is un-

deniably and unqueftionably proved : That there are

fufficient Teftimonies to fatisfy you, that this Wo-
man did receive and harbour him, is that which is

left to your Confideration ; and for that, the Proofs

lie thus : And truly I am forty to have occafion for

repeating the Circumftances of the Proof; I mean,

the great Art that has been ufed to conceal it: how
difficult a thing it was to come at it ; what time has

been fpent in endeavouring to find out Truth in a

Fellow, that in defiance of all Admonition, Threats

and Perfuafion, would prevaricate and fliuffle to

conceal that Truth ; nay, lye and forfwear himfelf

to contradid it. But out of true chriftian Charity,

as I told him, fo I tell you, I do heartily pray

(and all good Chriftians I hope will join with me in

it) to the God of infinite Mercy that he would have

mercy upon his Soul, upon which he hath contrac-

ted fo great a Guilt by the Impudence of his Beha-

viour, and pertinacious Obftinacy in thofe Falftioods

which he hath made ufe of in this Cafe.

Gentlemen, I would willingly forget all his Pre-

varications, but I muft take notice of them in ftiort»

to come to the Truth. Firft, he fays, he came

upon an Errand from a Man he knows nQt whom*
to
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to my Lady Li/Ie*sHQuk ; and thither he is brought

by one Barler ; and when he comes there, he tells

her, he comes in the Name of one Hicks, who de-

fired to be entertained there. Then fhe afks the

Queftion, whether Hicks had been in the Army ;

and he told her he did not know ; and he fwears

now he did not : But at laft it came out, that it

was to entertain Hicks and another Perfon -, but

it fhould feem that other Perfon was not nam^ed ;

and Barter tells you, that Hicks and another Per-

fon (who afterwards proved to be Nelthorp) are

promifed to be entertained, and ordered to come

in the Evening. But not to go backward and for-

ward, as he has done in his Evidence, denying what

he afterwards acknowledged, that he faw any body

befides a little Girl ; that he pulled down the

Hay out of the Rack for his Horfe -, that he eat

any thing but Cake and Cheefe that he brought

with him from home -, that he was ever made to

drink, or to eat or drink in the Houfe, or ever

meddled or made with any body in the Houfe : At
laft we are told that Carpenter met with him, and

came out with a Lanthorn and Candle, took care

of his Horfe, carried him into the Room where

Hicks and Nelthorp were, and the Prifoner at the

Bar Mrs. Lifle ; there they all fupp'd together ;

there they fell into Difcourfe i there IS!eUhorp'&

Name was named, and they talked of being in the

Army, and of the Fight : and fo it is all come cut,

and makes a full and pofitive Evidence.

But then, fuppofe there was no more than the

other Evidence, and that the Fellow remain in an

hard- hearted Obftinacy, then you are to confider

the Circumftances even from his firft Evidence, that

this was after the Rebellion was all over -, for it

feems during the Rebellion (he was in London, and

it was notorioufly known the King's Forces were in

purfuit of the Rebels, and this without any pofitive

Proof would be in itfelf a fufficient Teftimony to

convince any confiderate Perfon, that (he was to

conceal thofe fhe ought not to conceal ; becaufe

fhe directed the particular time wherein they (hould

come, and that was at Night; and no prudent Per-

fon would receive Strangers in the Night, and give

fuch Diredions in fuch aSeafon, without fome ex-

traordinary ground for it. When they came there,

(he provided a Supper for them ; and you fee what

care is taken, that the Woman only is permitted

to bring that Supper to the Door, and the Hufband
muft fet it on the Table ; no body is permitted to

attend there but he. Works of Darknefs always

defire to be in the Dark : Works of Rebellion and

fuch like are never done in the Light.

But then comes that honeft Fellow Barter (I call

him fo, becaufe he appears fo to be, and he ought

to be remcmbred with a great Remark for his

Honefty) he tells you, he conduced him to the

Houfe, and what Difcourfe pafs'd there in his hear-

ing : The Prifoner a(ked him, what Countryman

he was, and whether he was a Brick-maker, and

promifed him fo many Acres of Land in Carolina.

The Fellow, upon Obfervation and Confideration,

found himfelf under a great Load, could not (leep

nor eat quietly, as Men that have honeft Minds are

uneafy under fuch things -, FaKhood, and Treafon,

and Hypocrify are a heavy Load ; and, bleffed be

God, things were by this means difcovered : for he

goes and tells Col. Penruddock ; and withal, Dunne

fwears to Barter, it was the braveft Job that ever

he had in his Life ; whereas in the beginning of his

Story, he would have told you a ftrange Story of

a black Beard, and I do not knov/ what, and that

he got not one Groat by it ; that he gave the Man
Haifa Crown out of his own Pocket, and was (0

induftrious, as when he knew the Way no farther,

then he would hire one himfelf to (hew him the

Way, and ail for nothing, but only for the kind-

nefs he had for a black Beard,

Befides, Gentlemen, I arn ferry to remember
fomething that dropped even from the Gentlewo-
man herleJf, fhe pretends to Religion and Loyalty
very much, how greatly (he wept at the Death of
King Charles the Martyr, and owns her great Ob-
ligations to the late King and his Royal Brother ;

that fhe had not had a Being, nor any thing to

maintain it for twenty Years lalt paft but from their

Bounty, and yet no fooner is ore in the Grave,

but fhe forgets all Gratitude, and entertains thofe

that were Rebels againft his Royal SuccefTor. I will

not fay what Hand her Hufband had in the Death of

that blefTcd Martyr *, fhe has enough to anfwer
for of her own Guilt ; and I muft confefs it ought
not one way or other to make any Ingredient into

this Cafe what (lie was in former Times : And I

told a Relation of her's, Mr.Tipping by Name, that

came to me laft Night to defire that fhe might noE

lie under fome Imputations that were gone abroad

of her, that (lie rejoic'd at the Death of King
Charles I. nor that any falfe Report of that Na-
ture might influence the Court or Jury againft her,

that it fhould not: Be the thing true or falfe, it is

to be of no weight one way or other in the Trial

of this Cafe, nor is fhe to be accountable for it.

But 1 muft remember you of one Particular, that

is plain upon this Evidence, and is of very great

moment in this Cafe ; That after all thefe private

MefTages and Direftions given to come by Night,

and the kind Reception they met with when they

came, and after all this Care to lodge them and
feed them, when Colonel Penruddcck, after the

Difcovery made by Barter, came to fearch her

Houfe, then fhe had no body in it truly, which is

an Aggravation of the Offence teftify'd by Colonel

Penruddock himfelf, whofe Father likewife was a

Martyr, and died for his Fidelity to the Crown •,

and who was the Judge of that Fa[her, we all very

well know. God Almighty is a juft God, and ic

may be worth confidering (efpecially by her) how
God has been pleafed to make ufe of him as the

Inftrument in this Bufinefs ; and (he would likewife

do well to confider the Finger of God in working
upon the Heart of that Man Barter, who was im-

ploy'd in all this Affair, and that all the Truth
has been told hy Nelthorp, that blackeft of Villains

Nelthorp, that would have murdered the late King
and his royal Brother ; that he that was one of thofe

barbarous, malicious AfTafTinates in that black

Confpiracy, and outlaw'd, (hould be harbour'd by

one that pretends a Love for the Royal Family,

and entertained and difcourfcd with at Night about

being in the Army ; yet that he and that other Vil-

lain Hicks, who pretends to Religion and to be a

Preacher of the Gofpel, but is found in Rebellion

and in the Company of Traitors, fhould be deny'd

the next Morning.

I hope they themfelves are all by this time fa-

tlsfy'd Truth will come out, and I hope you will

not be deceived by any fpecious Pretences. Our
Fore-

* This 'was at! uvjufi Injinuation, ojtly to prejudice the Jury, being, as the Chief Jnfiice ovjTid, nothing ,to the Vurpofe ; for •ivhich-

"Reafon it JInuld hanjs been let alone, and tho' he faid, it ought not to influence the Cafe, yet he knew it was "uery lifceh to do fo.
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Fore-fathers have been deluded, but the Deception,

I hope, is now at an End ; and I mufi: needs fay,

if all thefe Witneffes that have freely difcovered

their Knov^ledge, joined to that Truth which is at

length drawn from that Dunne, be worthy of any

Credit, it is as plain a Proof as can be given, and

as evident as the Sun at Noon-day.

Gentlemen, upon your Confciences be it : The
Prefervation of the Government, the Life of the

King, the Safety and Honour of our Religion, and

the Difcharge of our Confciences as loyal Men,
good Chriftians, and faithful Subjefts, are at flake

;

neither her Age nor her Sex are to move you, who
have nothing elfe to confider but the Evidence of

the Fadt you are to try. I charge you therefore, as

you will anfwer it at the Bar of the laft Judgment,

were you and we muft all appear, deliver your

Verdift according to Confcience and Truth. With
that great God, the impartial Judge, there is no

fuch thing as Refpedt of Perfons, and in our Dif-

charge of our Duty in Courts of Juftice, he has

enjoined us his Creatures, that we muft have no

fuch thing as a Friend in the Adminiftration of

Juftice, all our Friendftiip muft be to Truth, and

our Care to preferve that inviolate.

Lip. My Lord, if your Lordfhtp pleafe

L. C. y. Miftrefs, you have had your Turn, you

cannot now be heard any more after the Jury is

charged.

LiJIe. My Lord, I did not know Nelthorp, I de-

clare it, before he was taken.

L. C. J. You are not indidled for Nelthorp, but

we are not to enter into Dialogues now, the Jury
muft confider of it.

Juryman. Pray, my Lord, fome of us defire

to know of your Lordfhip, in point of Law,
whether it be the fame thing, and equally Trea-

fon, in receiving him before he was convifled of

Treafon, as if it had been after.

L. C.J. It is all the fame, that certainly can be

no Doubt ; for, if in cafe this Hicks had been

wounded in the Rebels Army, and had come to her

Houfe and there been entertained, but had died

there of his Wounds, and fo could never have been

convi6ted, llie had been neverthelefs a Traitor.

'Then the ]\ixy withdrew, and flaying out a while,

the Lord Jefferies exprej/ed a great deal of Impa-
tience, and [aid, he wonder*d that in fo plain a

Cafe they would go from the Ear, and would have

fent for them with an Intimation, that if they did

not come quickly, he would adjourn, and let them
lie by it all Night ; but after about halfan Hour^s

flay the Jury returned, and the Foreman addreffed

himfelf to the Court thus :
*

Foreman. My Lord, we have one thing to beg
of your Lordftiip fome Diredtions in, before we
can give our Verdid: in this Cafe : We have fome
Doubt upon us, whether there be fufficient Proof
that ftie knew Hicks to have been in the Army.

L. C.J. There is as full Proof as Proof can be ;

but you are Judges of the Proof, for my part I

thought there was no DifHculty in it.

Foreman. My Lord, wc are in fome doubt of it.

L. C. J. I cannot help your Doubts : Was there

not proved a Difcourfe of the Battle and of the
Army at Supper-time?
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Foreman. But, my Lord, we are not fatisfy'd

that fhe had Notice that Hicks was in the Army,
L. C. J. I cannot tell what would fatisfy you ;

Did fhe not enquire of Dunne, whether Hicks had
been in the Army ? And when he told her he did
not know, fhe did not fay fhe would refufe him if

he had been there, but order'd him to come by
Night, by which it is evident fhe fufpefted it ; and
when he and Nelthorp came, difcourfed with them
about the Battle and the Army. Come, come.
Gentlemen, it is a plain Proof,

Foreman. My Lord, we do not remember that

it was proved that ftie did afk any fuch Queftion
when they were there.

L. C. J. Sure you do not remember any thing

that has pafTed .? Did not Dunne tell you there was
fuch Difcourfe, and fhe was by, and Nehhorp\
Name was named ? But if there were no fuch Proof,

the Circumftances and Management of the Thing
is as full a Proof as can be, I wonder what it is

you doubt of?

Life. My Lord, I hope

L. C. J. You muft not fpeak now,

Then the Jury laid their Heads together for near

a garter of an Hour, and at length agreed ,

and being call'd over, deliver'd in this Verdi£i by

the Foreman.

CI. of Arraignments. Alice Life, Field up thy

Hand. Gentlemen of the Jury, look upon the Pri-

foner : How fay ye ? Is fhe guilty of the Treafon
whereof fhe ftands indidled, or not Guilty ?

Foreman. Guilty.

CI. of Ar. What Goods or Chattels, Lands, or

Tenements had fhe ?

Foreman. None that we know of.

CI. of Ar. Look to her Jaylor, fhe is found guilty

of High Treafon ; and prepare your felf to die.

Then the VerdiSi was recorded.

L. C. J. Gentlemen, I did not think I fhould

have had any Occafion to fpeak after your Verdift,

but finding fome Hefitancy and Doubt among you,

I cannot but fay, I wonder it fhould come about ;

for I think in my Confcience, the Evidence was as

full and plain as could be, and if I had been among
you, and fhe had been my own Mother, I fliould

have found her Guiky.

Then the Court adjourn'd till the next Morning.

Dies Veneris 28 Augufti, 1685.

THIS Day Alice Life was brought to the Bar,

and being afked what fhe had to fay for her

felf, why Judgment of Death fhould not pafs upon
her, being convidled of High-Treafon ; but offering

nothing, fhe was, with the reft of the Prifoners that

were to receive the Sentence of Death, condemn'd

by the Lord Jefferies, who pafTed Sentence thus

:

L. C. J. Alice Life, and you the feveral Prifo^

ners now at the Bar, you have been feverally In-

difled. Arraigned, and now ftand feverally Con-

vided of Crimes that by the Laws of the Land are

to be punifhed with Death ; you ftand convifted by

your Equals, by a Jury of your Country, againft

whom you might have had, and were allow'd to

make (and one of you did make) what Chal-

lenges

* Bi/^opBanet/ays, thejuryatfirft brought her in Not Guilty. Hift. of his Own Times, p. 650. 7he Truth 'was,Jhe knew not

Nelthorp at all, only Hicks ivhomjhe entertained 'without kno-ixiing ofhis having been in the Army ; but Hicks telling where he had been,

Jhe immediately left the Ropm, and order'd her Servant to fend Information to the next Juftice, and in the mean time to let them efcafe^ hut

ivaj prevented by a Party of Soldiers invejling the Houfe.
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lenges you could : but upon full Evidence, by

that" Jury of your own Country-men, you have

bee found guilty of thofe Crimes for which you

are to die ; and there remains now no more with

the Court but to perform their Duty, which is to

pronounce that Sentence, that difmal Sentence of

Death, which the Law has provided for fuch Of-

fenders.

And fure I am, it cannot but be thought uneafy,

and far from pleafant, not only to me, but to

every body eli'e that fees fuch a lamentable Ob-

je6l, fuch a Number of Perfons that might have

acquired to themfelves an honeft Livelihood by Di-

ligence in their lawful Callings, being dutiful to

God, and obedient to their Sovereign and the

Laws of the Land, who yet in defiance of all thefe

have brought themfelves to a fhameful untimely

End by their own wicked Courfes.

Particularly, I cannot but lament the deplora-

ble Condition of you, Mrs. Lijle^ a Gentlewoman

of Quality and of Fortune, fo far ftricken in Yearsj

therefore ought to have had more Difcretion :

One, who all your Life-time have been a great

Pretender to, and ProfefTor of. Religion, and of

that Religion which bears a very good Name, the

Proteflant Religion ; but that Name has been

perverted to very ill Purpofes by fome People,

who have had nothing but the Name to proted

themfelves under.

There is no Religion whatfoever (except that

hypocritical Profeffion of theirs which deferves not

the Name of Religion, I mean the canting, whi-

ning, Prefbyterian, Phanatical Profeffion) that gives

the ieaft Countenance to Rebellion or Faction ; and

I cannot but lament to find you involved in that

Herd.
And I cannot but deplore it withal, as a moft

lad and difmal thing, that in this little Cafe fo

many Perjuries fhould be added to the Crime of

Treafon, fuch, as for my part I cannot but trem-

ble to remember -, Perjuries in defiance of all the

Inftrudlion and Admonition that true chriftian Cha-

rity could exprefs, and in defiance of the Om-
nifcience and Juftice of the All-feeing God of

Truth : You ought to reflect upon whofe Ac-

count thofe Perjuries were committed, and to lay

them ferioufly to Heart, for e'er long, in a few

Hours (deceive not your felf
)
you are to give an

Account at a greater Bar for all your Thoughts,

Words, and Adiions.

You would likewife do well to bethink your

felf with all Serioufnefs and Remorfe, of your own
falfe Affeverations and Proteflations, that you

upon your Salvation fhould pretend Ignorance in

the Bufinefs, when fince that Time, even fince

the lafl Night, there has been but too much dif-

cover'd how far you were concern'd ; no, 'tis not

unknown who were fent for upon the Monday
Night, in order to have that rebellious, feditious

Fellow to preach to them, what Direftions were

given to come thro' the Orchard the back and

private Way, what Orders were given for Pro-

vifion, and how the Horfes were appointed to be

difpofed of. I only fpeak this, that you fhould

bethink your felf in this fhort time that you have

left here upon Earth, to get thefe Sins of your's

duly repented of, and truly pardoned ; and not

only fo, but confider you have it now in your

Power to make fome Recompence to the publick

Juflice of the Nation, by difcovering the Truth
in this Matter, and all Religion enjoins you to

do what you can : For without the infinite Mercy
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of the great God you are in a deplorable Condi-
tion, and without true Contrition and Repentance,
of which all the Recompence you can make, both
for publick and private Injuries, is a part, you
can never hope for the Mercy of that God to be
extended to you.

Sirs ; It is not in my Province to advife you
in your Preparation for that Eternity you are all

fuddenly to enter into : but out of pure Charity,

and hearty Compaffion to you, and the miferabic

Condition you have brought yourfelves into, and
out of a tender Regard to your precious immor-
tal Souls, I cannot but afTure you of my own,
and recommend you to the earned and fervent

Prayers of all good Chriftians, to the God of in-

finite Mercy, that he would be merciful unto you
all.

And the great God of his gracious Goodnefs
grant, that all we that are here may learn fuch

LelTons, as are proper from fuch Examples : From
that Woman the fad and difmal EfFcds of Dif-

loyalty and Treafon j and from all the reft, the

deplorable Mifchiefs that attend Licentioufnefs and
Debauchery : For by the Courfe of Nature, mofl
of thefe might have lived a much longer Time,
and that with Comfort to themfelves and their

Relations ; but now, to the Anguilh of their own
Hearts, and the unfpeakable Grief of all their

Friends, they have fhortened their own Days, and
brought a difmal Sentence upon themfelves.

And I recommend them not only to my felf

and others, but chiefly and efpecially to the Pious,

Orthodox and Learned Miniftry, to give the beft

Affiflance they can, during the fhort Remainder of
their Time j for their Abode here upon Earth is

but fhort, and God grant they may meet with a
blefTed Immortality.

'

There remains no more for me to do, I fay,

but to pronounce the Sentence of the Law, which
is this ; and the Court does award,

That you, Mrs. Lifle, be conveyed from hence to

the Place from whence you came, and from thence

you are to be drawn on a Hurdle to the Place of
Execution, where your Body is to be burnt alive

till you be dead. And the Lord have Mercy upon

your Soul.

1'he refl of the Prifoners bad the ufual Judgmeni as

in Cafes of Felony.

L. C. J. Look you, Mrs. LifJe, when I left his

Majefty, he was pleafed to remit the Time of

all Executions to me ; that where-ever I found any
Obftinacy or Impenitence, I might Order the Exe-
cutions with what fpeed I fhould think befl

:

Therefore, Mr. Sheriff, take notice, you are to

prepare for the Execution of this Gentlewoman
this Afternoon. But withal, I give you, the Pri-

foner, this Intimation : We that are the Judges, fhall

flay in Town an Hour or two ; you fhall have

Pen, Ink, and Paper brought you, and if in the

mean time you employ that Pen, Ink, and Paper,

and this Hour or two well, (you underftand what
I mean) it may be you may hear further from us,

in a deferring the Execution.

Then the Prifoner was taken away.

But afterwards, upon the Interceffton offome Divines

of the Church 0/ Winchefter, yS^ was reprieved till

Wednefday the Second of September.

On



1685;
Ofi Sunday the 'Thirtieth of Auguft, the following

Letter wasfent to the Right Honourable the Earl of

Clarendon, Lord Privy-Seal^ at Windfor ; [vjhich

the Earl did then read to the King] who anfwered^

That he would do nothing in it, having left all

to the Lord Chief Juft ice*.

My Lord,

UNderftanding that Mrs. Lijle is condemned,

and that many falfe things are reported

of her, that may hinder the King from Ihewing

her Mercy -, particularly, that fhe was an Enemy

tOt the King's Friends in the time of the late

Wars: As to that, wecan aflureyour Lordfhip,

that fhe was a Favourer of them in their greateft

Extremities ; and particularly of us, and of fome

others that are fince dead : And for thefe late

Years we have often been in her Company, and

never heard her fay any thing but what became

a loyal Subjeft. This we defire yourLordftiip

would be pleafed to reprefent to the King, and

to interceed for her Reprieve ; which will be a

great Obligation to your Lordfhip's humble Ser-

vants, M St. John.

E, Abergavenny.

On Monday the T'hirty-Firji of Auguft the following

Petition was prefented to the King.

To the King's moji Excellent Majejly,

the Humble Petition of Alicia Lifle

;

Humbly Sheweth,

« rTpHAT your Petitioner lieth under a Sen-

*
1^ tence of Death for harbouring one John

* Hicks ; and is fentenced to be burnt on tVednefday

* next.

* That fhe is the Daughter of Sir ^/&zV^ ^^ro^-

< faiir, defcended of an antient and honourable Fa-

* mily, and related to feveral of the belt Families

* of the Nobility of this Kingdom.
* Wherefore your Petitioner humbly begs your

« Majefty, that Execution may be altered from
* Burning to Beheading, and may be refpited for

* four Days

:

And your^titionerfhall ever fray , &c.

To which his Majefty anfwered : that he would

not reprieve hen one Day ; but for altering the

Sentence, he would do it^ if there were any Prece-

dents for it.

Thereupon the following Precedents, for the al-

tering of the Sentence, were offered to the King.

That Execution may vary from the Judgment,
fee the Regifler, Fol, 165. in Felony,

Pari. 8.E. 3. where the Judgment always is Sufpen-

datur per collum ; yet the Party may
be beheaded, which is no part of the Sentence. So
was the Duke of Somerfet in the Time of Edw. VI.
for Felony : So was the Lord Audley, 7 Car. I. for

Felony (Rape).

Queen Katherine Howard for Treafon, Hen. VIII.

and Jane Gray, primo Maries, The Countefs of

Salxfbury, being attainted for Treafon, Anno 1541.

joT High-Treafon* 129
was beheaded 32 Hen. VIIL See 3 Co. Inft. p. 2 1 1 ,,

212.

Whereupon his Majefty was pleafed to fign the

following Warrant.

JAMES R.
"^TCTHereas we are informed that Alicia Lifle haa
V V received Sentence of Death for High Trea-

fon at the SefTions of Oyer and Terminer, and Goal'
Delivery, held at our City of J^Vinchefier^ for har-
bouring of John Hicks a Rebel, and that the Sentence
is to be executed upon her the fecond of September
next, by iburning her alive : And whereas the faid

Alicia Life has humbly petitioned Us to alter the
Manner of the faid Execution, by caufing her Head
to be fever'd from her Body : We being gra-
cioufly pleafed to condefcend to her Requeft, have
thought fit hereby to fignify Our Will and Plea-
fure accordingly. And our further Will and Plea-
fure is, that you deliver the Head and Body to her
Relations to be privately and decently interred

;

And for fo doing, this fhall be your Warrant.
Given at our Court at Windfor, the Thirty-

Firft Day oi Auguft, 1685. in the firfi Year
of our Reign.

Sunderland,
To our Trufly and JVell-heloved

the High-Sberijfof our County

of Hants, and to all other^

whom it may concern.

Which Warrant being delivered to the SherifFj,

fhe was, on JVednefday the fecond of September, in

the Afternoon, brought to execution -, which was
perform'd upon a Scaffold eredled in the Market-
place of the City of Winchefter, where fhe behaved
herfelf with a great deal of Chriftian Refolution.

She then deliver'd a Paper to the Sheriff, a Copy of
which follows ; and after fome little time was exe-

cuted, having her Head fever'd from her Body.

A Copy of the Paper deliver'd to the Sheriff,

Gentlemen, Friends, and Neighbours,

T T may be expefted that I Ihould fay fome-

%^ thing at my Death, my Birth and Education
being near this Place. My Parents inftrufted

me in the Fear of God, and I now die of the Re-
formed Religion, always being inftrufted in that

Belief, That if Popery ftiould return into this

Nation, it would be a great Judgment. I die in

the Expedation of Pardon of my Sins, and Ac-
ceptation with the Father, by the imputed Righ-
teoufnefs of Jefus Chrift, he being the End of the

Law for Righteoufnefs to every one that believes.

I thank God, through Jefus Chrift, I depart un-

der the Blood ofSprinkling, which fpeaketh better

things than the Blood oi Abel, God having made
this Chaftifement an Ordinance to my Soul.

' I did as little expedl to come to this Place on

this Occafion as any Perfon in this Nation ; there-

fore let us learn not to be high-minded, but fear

the Lord : The Lord is a Sovereign, and will

take what way he fees beft to glorify himfeif by

his poor Creatures ; therefore do humbly defire

to fubmit to his Will, praying him, that in pa-r

lience I may poiTefs my Soul.

' My Crime was entertaining a Nonconformift

Minifter, who is fince fworn to have been in the

* The Earl of Feverfham ha'ving been offered a thou/and Pounds to obtain her Pardon, follicited the King to grant it ; but the King
uld him, he had fromifed the Chief Juftice that he nxiouldnot -pardon her.

Vol. IV.
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< late Duke of Monmouth's Army. I am told, if I

* had not denied them, it would not have afFefted

* me. / have no Excufe but Surprize and Fear ;

« which I believe my Jury muft make ufe^of to-ex-

« cufe their Verdi6l to the World.
* I have been told, the Court ought to he Counfel^

< for the Prifoner, infiead of which, there was Evi~

* dence given from thence ; which, though it were hut

* Hear-fa'j, might poffibl-j affeSi m'j Jur'^. My De^
* fence was fuch as might he expeSied from a weak
« Woman ; hut fuch as it was, 1 did not bear it re-

'^ peated again to the Jury. But I forgive all Per-
« fans that have done me wrong, and I defire that

* 'God will do fo likewife.

* / forgive Col. Penruddock, J/&o«gS he told me he

* could have taken thofe Men before they came to my
« Eoufe.

* As to what may be objefled, that I gave itun-

* der my Hand that I had difcourfed with Nelthorp^

* that could be no Evidence to the Court, or Jury,

* it being after my Convidlion and Sentence,

* I acknowledge his Majefty's Favour in altering

* my Sentence ; and I pray God to preferve him,

? that he may long reign in peace, and the true Re-
* ligion flourifli under him.

* Two things I have omitted to fay, which is,

* that / forgive him that defiredto he taken from the

« Grand Jury to the Petty Jury, that he might he the

* more nearly concerned in my Death.
' Alfo I return humble Thanks to Almighty

* God, and the Reverend Clergy that affifted me
* in my Imprifonment.

Sept, 2. 1685. Alice Lisle.

Her Attainder was afterwards reverfed ift 0/William

and Mary.

Primo Gulielmi (^ Maries^ Anno 1689.

An ACT for annulling and making void the

Attainder of Alicia Lifle^ Widow.

WIpercass Alicia Lifle, eotUotu, Itt tl&e

^ontl) of Auguft, xxi tije fitft fear of

tlje Keign of tDe late ISing James t^e ©econtr.

Jac. II.

at a %zWm% of iSDpee anti Cenitmec, anD
«^oal-DeUUeri>, ijoioen for t^c OEountp of
Southampton, at tljE ^\V§ Of Winchefter in tljC

fatll COUlttp, bp an irregular and undue Profecu-
tion, \M% tnnitten fo? cntettaintngi, conceal,
ing anu comforting John Hicks, cietfe, a falfe

Craito? itnolmng ijim to be fuclj ; Though
the faid John Hicks was not, at the Trial of the

faid Alicia Lifle, Attainted or Convi6ted of any
fuch Crime : ,^nl?, by a Verdidl iujurioufly ex-

torted and procured by the Menaces and Violences,

and other illegal Practices of George COJtl Jcf-
feries, 'BatOlI Of Wem, t^n ILO?l! €|)ieffUfitce
Of tlje mmg's 5iB£iTc|}, ano C^tef CaiiniMf-
Oonet of ©petann Cecmmet mta <Soai-Deit-
ijecp, toit^in tlje faio Ccuntp* tua^ coimcteB,
attainted, ano ereciiteti fo? ^ig|)d£aron:
^ap it tSmz%m Pleafe pout mol! excellent

^a|e5ie.0, at tlje ijtmibie Peiitton of Triphena
Lloyd ano Bridget ufher, Daugljtet^ of tlje

fain Alicia LiQe, ®f)at It lie Heclateo anu en-
acteo bp tt)e SutWtp of ting piefer.t i^atlia-

meot X anti be it enactet! b? tfje %m> ann
Clueen'is mod ei:cel!eiit ^m%\i% bp ano toitti

tlje mmz ano Confent of tlje \m^ ^piti-
tual ano Cempo^a!, ant! Commons in tljiis

Piefent pacllament alTenibleiJ} ann bp tbe ^u-
tbOlitp of tlje fame, Ctiat the faid Conviaion,

Judgment and Attainder of the faid Alicia Life bej

and are hereby repealed, reverfed, made and de-

clared null and void to all Intents, Conftru6tions

and Purpofes v/hatfoever, as if no fuch Conviftion,

Judgment or Attainder had ever been had or made i

jano tfjat no Corruption of OBIoou, a? ot^ec

Penaitp o? jforfeiture of ^onoutis, Oigni-
tie0, lantiS, ©aongs o? Cljattel^, be ^n^A^t
faio Conbictton o? Httaintier incurceo : anp
jLabJ, ^fage o? Cui!om to tije conttatp not-

toitfifianoing*

Ex' Joh. Brown,, Cleric'

Parliamentor'.

CXXXVI. Trials of John Fernky, William Ring, Elizabeth

Gaunt % and Henry Corniflif £/^; at the Old-Bailey, for

High-Treafon, Odlober 19, 1685. i Jac. 11.

ONDAT., 05foh. Tgtb, 1685. at the Cryer. O Yes, All manner of Perfons are com-
Seffions-Houfe in the Old- Bailey, Lon- manded to keep Silence, upon pain of Imprifon-
don, the Court being met, and Pro- ment.

Clerk. John Fernley, hold up thy Hand. \Whieh
he did.

]

Thou ftandeft indided by the Name o^John
Fernley.

clamation made for Attendance, the

Proceedings were as follow
Clerk. Set John Fernley to the Bar. [Which was

flone,'\

* Bum. WJi. Ovin 'Time:. Vol I. f. 649, t Ibid. 651.

Middle-
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THE Jurors for our Sovereign

Lord the King upon their Oaths

do prefenr, That John Fernley, oir" the Farifh of

St. Mary Matfellon, otherwife iVhile-Chapel, lu the

County of Middlefex^ Barber, as a falfe Rebel and

Traitor againft the moil: illuftrious and moH: ex-

cellent Prince King James the Second, by the

Grace of God of England, Scotland, France and

Ireland, King, and his natural Lord, not having

the Fear of God in his Heart, nor his due Obe-

dience any wife regarding, but being mov'd and

feduced by the Inftigation of the Devil ; and his

faithful Duty and natural Obedience which a true

and loyal Subjed ought to have towards his faid

Lord the King, and by La\i ought to obferve,

utterly withdrawing ; and intending with all his

Endeavours the Peace and Tranquillity of this

Kingdom of England to ditlurb, and War and

Rebellion againlt our faid Lord the King to in-

cite and move, and the Government of our faid

Lord the King in this Kingdom of England to

fubvert, and our faid Lord the King from his

Title, Honour, and regal and imperial Crown

of this his Kingdom of England to depofe and

deprive, and our faid Lord the King to Death

and utter Deftruaion to bring •, the 20th Day of

Augufl in the Year of the Reign of our Sovereign

Lord James the Second, by the Grace of God of

England, Scotland, France, and Ireland, King, De-

fender of the Faith, £fff. the firft, and divers

other Days as well before as after, at the Pa-

rifh of St, Mary Matfellon, otherwife called While-

Chapel, in the County, of Middlefex, falfcly, ma-

licioufly, devilifhly, and traicoroufly, with divers

Rebels and Traitors to the Jurors aforefaid unknown,

did confpire, imagine and intend, our faid Sovereign

Lord the King, now his fupreme and natural

Lord, not only of his royal State, Title, Power,

and Government of this his Kingdom of England

to deprive and depofe, but alfo the fame Lord

the King to kill and murder, and the ancient Go-

vernment of this Kingdom of England to change,

alter, and totally fubvert, and a miferable Slaugh-

ter amongft the Subjeds of our Lord the King

throughout all this his Kingdom of England to

caufe and procure ; and an Infurredion and Rebel-

lion againll our Lord the King to procure, pro-

mote, and afllft : And the fame his moft wicked,

moft inhuman, and moft devilifh Treafons and

Confpiracies, Purpofes and traitorous Imaginations

to fulfil and to effeft, he the faid John Fernley, as

a falfe Traitor, then and there, viz. on the laid

20th Day of Augufl, in the Year of the Reign

of our faid Lord the King, the firft as aforefaid, at

the Parilh aforefaid, in the County aforefaid, well

knowing one James Burton to be a falfe Traitor,

and as a falfe Traitor traitoroufiy to have confpired

and imagined the Death and utter Deftrudion of

our faid Lord the King, and War and Rebellion

againft our faid Lord the King within this Kingdom
of England traitoroufly (with divers other Rebels to

the Jury unknown) to have levied and ftirr'd up ; he

the faid John Fernley afterwards, viz. on the faid

20th Day of Augufl, in the Year of the Reign of

our faid Lord the King, now the firft aforefaid, at

the Farifh aforefaid, in the County aforefaid, the

faid James Burton in theManfion-Houfe of him the

faid John Fernley, ficuate in the Parilh and County

aforefaid, knowingly, fecretly, wickedly, devilifh-

ly, and traitoroufly, did harbour, conceal, com-
fort, fuftain, and keep ; and then and there-, for

the Comforting, Suftentation, and Maintenance of

the faid James Burton, the faid John Fernley Meat
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and Drink to the faid James Burton, malicioufly and
traitoroufly did give and deliver, and did caufe to be

given and delivered, againft the Duty of his Alle-

giance, againft the Peace of our faid Lord the Kingj
his Crown and Dignity, and alfo againft the Form of

the Statute in the like Cafe made and provided, i£c.

Clerk. How fayeft thou John Fernley, art thou

guilty of the High-Treafon whereof thou ftandeft

indicted, or not guilty ?

Fernley. Not guilty.

Clerk. Culprit, how wilt thou be tried ?

Fernley. By God and my Country.
Clerk. God fend thee a good Deliverance.

Set William Ring to the Bar. [Which was done.

William Ring, hold up thy Hand. [Which he did.

Thou ftandeft. indided by the Name of William

Ring, of the Parifh of St. Clement's Danes, in the

County of Middlefex, Taylor.

Middlefex, ^W^ H E Jurors for our Sovereign Lord

J_ the King do prefent upon their

Oaths, That William Ring, late of the Parifti of

St. Clement's Danes, in, the County of Middlefex^

Taylor, as a falfe Traitor againft the moft illu-

ftrious and excellent Prince James the Second, by
the Grace of God of England, Scotland, France, and
Ireland King, and his natural Lord, not having the

Fear of God in his Heart, nor the Duty of his Al-
legiance any ways weighing, but being mov'd and
feduced by the Inftigation of the Devil, and the true,

due, and natural Obedience which true and faithful

Subjeds of our faid Lord the King towards our faid

Lord the King fhould and of right ought to bear,

wholly withdrawing -, and with his wholeStrerg h in-

tending the Peace and common Tranquillity of this

Kingdom oi England io difquiet, molelt, anddifturb,

and War and Rebellion againft our faid Lord the

King within this his Kingdom of England to incite

and ftir up, and the Government of our faid Lord
the King in this his Kingdom of England to fub-

vert, and our faid Lord the King from his Title,

Honour, and regal Name of his Imperial Crown
of this his Kingdom of England to depofe and de-

prive, and our faid Lord the King to Death and

final Deftrudion to bring and put ; the 20th

Day of July, in the firft Year of the Reign of our

Sovereign Lord Jamest\\t Second, by the Grace of

God of England, Scotland, France and Ireland King,

Defender of the Faith, and divers other days and

times, as well before as after, at the Parifh o'i St.

Clement'S'Danes jn the County of Middlefex, falfely

and rnalicioufly, devilifhly and traitoroufly, with

divers other Rebels and Traitors to the Jurors un-

known, did confpire, imagine, and intend, our

faid Lord the King, our fupreme and natural Lord,

not only from his State, Title, Power, and Go-
vernment of his Kingdom of England to deprive

and depofe, but alfo our faid Lord the King to kill

and put to death, and the ancient Government of

this Kingdom of England to change and alter, and

wholly to fubvert ; and a miferable Slaughter among
the Subjeds of our faid Lord the King throughout

this whole Kingdom of England to caufe and pro-

cure ; and Infurredion and Rebellion againft our

faid Lord the King to procure, move, and afllft :

And his faid moft wicked and devilifl^. Treafons and

traitorous Confpiracies, CompafTings, Imaginations

and Purpofes aforefaid to fulfil, effed, and perfed,

he the faid William Ring, as a falfe I'raitor, then

and there, to wit, the faid 20th day o'i July, in the

fiiid firft Year of the Reign of cur faid Lord the

that now is, aforefaid, at the Parifli and

unty aforefaid, well knowing Jofeph Kelloway

S 2 and

King
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and Henr-j Lawrence to be falfe Traitors, and as

falfe Traitors traitoroufly to have confpired and i-

magined the Death and final Deftruftion of our

faid Lord the King, and War and Rebellion againft

our faid Lord the King within this his Kingdom

of England^ traitoroufly, with divers other Traitors

to the Jurors unknown, to have levied, and raifed,

and ftirred up. And he the faid William Ring af-

terwards (to witj the faid 20th Day of Julj, in the

firft Year of the Reign of our faid Sovereign Lord

the King aforefaid, at the Parifti aforefaid, the faid

Jofeph Kelloway and Henry Lawrence, in the Dwel-

ling-Houfe ot him the faid IVilUam Ring fituated

in the Parifh and County aforefaid, knowingly,

fecretly, wickedly, devilillily, and traitoroufly, did

harbour, conceal, comfort, fuftain, and main-

tain ; and then and there, for the comforting, fu-

ftaining, and maintaining of the faid Jofeph Kello-

way and Henry Lawrence, he the faid fVtlliam Ring

Meat and Drink to the laid Jofeph Kelloway and

Henry Lawrence malicioufly and traitoroufly did give

and deliver, and did caufe to be given and delivered,

againfl: the Duty of his Allegiance, againfl: the Peace

of our faid Sovereign Lord the King, bis Crown

and Dignity, and againft the Form of the Statute

in this Cafe made and provided, &c.

How fayeft thou iVilliam Ring, art thou guilty

of the High-Treafon whereof thou ftandeft indided,

or not guilty ?

Ring. Not guilty.

Clerk. Culprit, how wilt thou be tried?

Ring. By God and my Country.

Clerk. God fend thee a good Deliverance.

Set Henry Cornijh to the Bar.

Henry Cornijh, hold up thy Hand.

Mr, Cornijh. My Lord, I have been confined

without any notice given me until Saturday about

Noon of my Trial. My Lord, I do hope, feeing

I appear before your Lordfiiips and this honourable

Bench who have known fomething of my Conver-

fation, that you will pleafed to confider me,

and grant me what is cuftomary, and commonly
done to Perfons in my Circumftances.

Mr. Jones. Mr. Cornijh, if you pleafe you fliall

have your time of fpeaking hereafter, but now you

are only to plead without any more ado.

Mr. Cornijh. My Lord, I befeech you hear me
a little ; I have been fo confined

Lord Mayor. Mr. Cornijh, you muft obferve the

Rules of the Court.

Mr. Cornijh. My Lord, I hope I fhall be allowed

what is cufliomary in fuch Cafes.

Lord Mayor. What is it you would have .'*

Mr, Cornijh. My Lord, I do defire, if your

Lordfliip will pleafe to confider me
Mr. Jonei. Wou'd you not be arraigned, Mr.

Cornijh'? After you are arraigned and have pleaded,

you may fpeak,

Mr. Cornijh. Let me tell your Lordfliip what my
Cafe is : Is it reafonable not to have above half a

day's time for Preparation for my Trial, and no

Counfel allowed me ?

Mr. Recorder. Nor ought, without
Sir Ihomas Leave of the Court, or by Majefty's
Jemer.

fpecial Appointment.

Mr, Cornijh. I have not had a Friend to come
to me, but in the prefence of Major Richardfon.

Mr. Recorder. None have in your Circumftances.

Mr. Cornijh. My Lord, ought not I to have a

Copy of the Pannel ? It is a thing never denied.

Recorder. It hath been denied very often*.

Mr. Cornijh. My Lord, it is a matter wherein my
Life is concern'd j and therefore I hope your Lord-
fhip will hear me.

Mr. Jonei. After you are arraign'd you may
fpeak, and put ofi^your Trial if you can.

Mr. Cormjh. M y Lord I cannot go from this before

I pofTefs your Lordfliip with a right Underfland-

ing of it ; it is beyond Precedent : no fuch Prece-

dent, that any Man Ihould be kept with that

Stridnefs I have been.

Recorder. Mr. Cornijh, I wonder you will fay fo i

I tell you there is no Man accufed of your Crime
but is fo kept.

Mr. Cornijh. If your Lordlhlp pleafes to allow

me a little time, I do not queftion but I can very

well fatisfy your Lordfliip, and this honourable Court,

that I am a very innocent Perfon.

Mr. Recorder. You will have your proper time

for that, but now you muft plead, that you may
hear the Particulars of your Charge, and have an

Opportunity to make out yourTnnocence ; for we
muft keep the fame Method with you we do with

all other Perfons in your Circumftances ; and there-

fore you muft plead as other Perfons do.

Mr, Jones. Will you, or will you nor. Sir, with-

out any more ado ? The Law gives you Advantage,

you may challenge any body ; there are fourfcore

returned, honeft Men, and you may challenge who
you pleafe,

Mr. Cornijh. Alas! my Lord, what can I do?

Counfel. He difputes out of time i he is to be ar-

raign'd.

Recorder. Come, Mr. Cornijh, you muft plead.

Mr. CorniJJj. I did underftand laft Night his Ma-
jefty was gracioufly pleafed to refer thefe matters,

as to my Trial, to my Lords the Judges ; and, my
Lord, I do hope that the Judges, when they hear

this matter, that I fliall have fome time allow'd.

Recorder. Pray, Mr. Cornijh, take the Rule of

the Court, your Bufinefs is now to plead -, when
you have pleaded, what you have to offer for the

putting off your Trial may be heard then.

Clerk. Henry Cornijh, hold up thy Hand.
Mr. CorniJJj. My Lord, I would do nothing

that fhould be a diflionour to your Lordfliip and

the Court.

Sir James Smith. You know the way of the Court,

Mr. Cornijh ; you muft plead.

Mr. Jones. If you will not plead, I will move
the Court to record your ftanding mute.

Mr. Cornijh. I have known that this Court hath

heard what the Prifoner hath to fay at the Bar j

and I have more to fay, perhaps, than any Man
that ever ftood at this Bar.

Recorder. Mr. Cornijh, when you have pleaded,

you have time to fpeak for your felf.

Clerk. Henry Cornijh, hold up thy Hand.
[fVhich he did.

Thou ftandeft indided by the Name of Henry

CorntJJj.

THAT Henry CorniJJj^ late of the Parifli of

St. Michael Bajfijhaw, London, Merchant, as

a falfe Traitor againft the moft illuftrious Prince

Charles the Second, late King of England, Scotland,

France and Ireland, Defender of the Faith, then

his natural Lord, not having the Fear of God in

his Heart, not weighing the Duty of his Allegiance,

but moved and feduced by the Inftigation of the

Devil, and the cordial Love, and true, due and na-

tural Obedience, which a true and faithful Subjedt

of our late Sovereign Lord the King towards our

late Sovereign Lord the King ftiould and of right

ought
* // w«; «Wiff^d(f»;V<//» Stephen Colledge, but it nxas allow''d Lo)-i^ RuiieL
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ought to bear, altogether withdrawing; and mind-

ing, and with all his Strength intending, the Peace

and common Tranquillity of this Kingdom of Eng-

land to difquiet, moleft, and difturb, and War and

Rebellion againft our late Sovereign Lord the King,

within this Kingdom of England to ftir up, move,

and procure ; and the Government of our faid late

Sovereign Lord the King of this Kingdom of Eng-

land to fijbvert, change, and alter, and our faid

late Sovereign Lord the King from the Title, Ho-
nour, and kingly Name of the Crown Imperial of

this Kingdom of 'England to depofe and deprive i

and our faid late Sovereign Lord the King to Death,

and final Deftrudion to bring and put : the 30th

Day of Ma-j^ in the 35th Year of the Reign of our

faid Sovereign Lord the King, and divers other Days
and Times, as well before as after, at the Parifh of

St. Michael Bajftjhaw, London, falfely, malicioufly,

devilifhly, and traitoroudy, with divers falfe Trai-

tors to the Jurors unknown, did confpire, compafs,

imagine, and intend, our faid late Sovereign Lord
the King, his fupreme and natural Lord, not only

of his kingly State, Title, Power and Government
of this Kingdom of England to deprive and throw

down j but alfo the faid late King to kill and put

to death, and the ancient Government of this his

Kingdom of England to change, alter, and altoge-

ther fubvert, and a miferable Slaughter amongft
the Subjedls of our late Lord the King thorough

this Kingdom of England to caufe and procure,

and Infurredlion and Rebellion againft our faid late

Lord the King to procure, promote, and affift :

And the fame moft wicked and deviliih Treafons
and traitorous Compaffings, Imaginations, and Pur-

pofes aforefaid to fulfil, perfed, and bring toeffed,

he the faid Henry Corni/h, as a falfe Traitor, then

and there, to wit, the faid 30th Day of Ma-j, in

the Year aforefaid, at the Parifh and Ward afore-

faid, falfely, maliciouQy, and traitoroudy, knowing
James the late Duke of Monmouth, William Rujfel,

Efquire, and Thomas Armftrong, Knight, and divers

other Rebels and Traitors, then lately before in the

Parifh and Ward aforefaid within the faid City of
London, falfely, unlawfully, devilifhly, and traito-

roufly, to have confpired the Death and final De-
ftruftion of our faid late Sovereign Lord the King -,

he the faid Henr'j Cornijh, as a falfe Traitor, then

and there, to wit, the faid 30th Day of Mz)! in the

Year aforefaid, within the Parifh and Ward in the

faid City of London, falfely, unlawfully, wickedly
and traitoroufly, did promife to the faid divers falfe

Traitors and Rebels, then and there prefent. That
he the faid He^^ry Cormjh would be aiding and af-

fifting in the Treafons aforefaid, to be done, per-
fcded, and brought to efFeft, againft the Duty of
his Allegiance, againft the Peace, and againft the
Form of the Statute, i^c.

Clerk. How fayeft thou, Henrj Cormjh, art thou
guilty of this High-Treafon whereof thou ftandeft

indided, or not guilty ?

Mr. Cormjh. This is an heinous Charge.
Counjel. Anfwer ; you know you muft anfwer.
Mr. CorniJIo. I am perfedly innocent.

Council Are you guilty or not guilty ? You muft
take the Words.

Mr. Cormjh. Not Guilty.

Clerk. Culprit, how wilt thou be try'd ?

Mr. Cormjh. By the Great God of Fleaven, and
my Country.

Clerk. God fend thee a good Deliverance.

^' ^- /• Jones. I don't know in v/hat State things
are here in the Court ; I can't tell whether there be
a Jury return'd or not.

1^3
Clerk. Lie is arraign'd.

L. C. J. Jenes. Vv'hy don't yoil go on v/ith the

Jury?
Mr. Cornijh. My Lord, I humbly pray youi:

Lordfhip • I have Tome ground for it

—

L. C^J, Jones. You fliall be heard in good time.

Sir.

Mr. Cormjh. My poor Children laft Night pre-

fer'd a Petition to his Majefty, and he was pleafed

to refer it moft gracioufly co my Lords the Judges j

and I now make my Application to your Lordfliips.

L. C. J. Jones. Have you any Anfwer to the

Petition, from the King?
Mr. Cormjh. it was referr'd to your Lordfliips,

the Judges, to confider my Cafe.

^' ^- 7- Jones. We may hear more of your Bu-
finefs anon, when Mr. Attorney and Mr. Solicitor

do come : we will ftay here till they come, to know
whether there be any Order from the King to theiu

concerning you.

Mr. Cornifli. My Lord, I hope it will not bet

offenfive if I fhould acquaint your Lordfhips what.

Ufage I have met with fince I have been under

Confinement. I have been under very clofe Confine-

ment, 1 had no notice of my Trial till about

twelve a-clock on Saturday ; rjo Friend came
to me till eight a clock at Night ; and I had nq

time for Preparation for my Trial. My Lord,
thefe are hard things ; but tho' I am denied Coun-
fel, I truft in God I fhall not need Counfel, for \

hope, if your Lordfhip pleafes to allow me time,

to clear my felf of ail Matters ; and I hope with

fuch Satisfadion to your Lordfhips, that you will

acquiefce in whatfoever I fhall lay before your Lord-
fhips. I do not cofne to m.ake an Harangue and

Talk ; my Cafe was fuch, that I had neither Pen,

Ink, nor Paper.

Mr. Juft. Withins. Mr. Cornijj, Mr. Attorney
and Mr. Solicitor will come, we muft hear them.

L. C. J. Jones. You fhall be heard in your pro-

per time ; it is a ftrange thing you won'c be fatis-

fied ; you fhall be heard, I tell you, in your proper
time.

Mr. North. We have arraigned one Fernley, if

you pleafe to try him, who (with Ring) was brought
to the Bar.

Clerk. You the Prifoners at the Bar, thofe Per-

jbns you fhall hear call'd, and appear, are to pafs

between our Soverei-gn Lord the King and you,

upon your feveral Lives and Deaths : if you will

challenge them or any of them, your time is to

challenge them when they come to the Book to

be fworn, before they be fworn.

Cryer. O-Yes ! All manner of Perfons are com-
manded to keep filence upon pain of Imprifon-

ment.

The Middlejex Jury.

Nehemiah Arnold,

Francis Stevens,

Richard Fijher,

John Howiet,

John Figures,

Samuel Birch,

IVilliam Thompjon,

JVilliam Read,

Samuel Peacock,

Richard Filzgerrard,

Richard Bromfield^

John Haynes.

Cryer. O-Yes ! If any one can inform my Lofdg

the King's Juftices, the King's Serjeant, or thei»

King's Attorney, before this Inqueft be taken be-

tween our Sovereign Lord the King and John Fern-

ley and William Ring, the Prifoners at the Bar, le-i;

them come forth, and they fhall be heard ; for now
the Prifoners ftand at the Bar upon their Delive-

rance :
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ranee : and all Perfons that are bound by Recogni-

zance to give Evidence againft either of the Prilb-

jiers at the Bar, let them come forth and give their

Evidence, or elfe they forfeit their Recognizance,

and all Jury-men of Mtddlefex that have appear'd

and are not fworn, let them depart.

Clerk. Set William Ring to the Bar, and fet by

the other.

William Ring^ hold up thy Hand. You that are

fworn, look upon the Prifoner, and hearken to his

Charge ; he flands indifted by the Name of Wil-

liam Ring, &c. {prout ante.) Your Charge is, to

enquire whether he be guilty of the Treafon where-

of he ftands indided, or not guilty, ^c.

Mr. Phipps. You, the Gentlemen that are fworn,

the Prifoner at the Bar is indided for that knowing

one Jofeph Kelloway, and one Henry Lawrence, to

be falfe Traitors, and to have levied War againd

the King -, on the 20th of July did harbour, con-

ceal, and relieve thofe Traitors, againft the Du-

ty, (^c. Upon this he hath pleaded, Not Guiltyj

Mr. Jl. Gen. Gentlemen of the Jury,

the Courfe of our Evidence will be thus

:

Kelloway 3.nd Lawrence were in the late Re-

bellion in the Weft, in the late Duke of Monmouth'?,

Army •, and after that Battle when they were over-

thrown, they came up to London, and the Prifoner

at the Bar receiv'd and comforted them, and not

only provided a Lodging, and Meat and Drink for

them, but afterwards provides another Lodging for

them : and this he knew, for they were very mer-

ry, telling the whole Story of the Fight ; and not-

withftanding this he entertains them. We will firft

fhew you the Record of the Conviftion of Kelloway

and Lawrence, and then call Witneffes to prove the

other things upon the Prifoner. (The Record pro-

duced) Mr. Harcourt fworn.

L, C. J. Jones. Is that a true Copy of the Record ?

Mr. Harcourt anfwered yes : whereupon the Clerk

reads 5

Jofeph Kelloway ftands indifted by the Name of

Jofeph Kelloway of Taunton, in the County of So-

merfet. Yeoman -, and Henry Lawrence of the fame

Parifh and County, Yeoman j with a great many
others.

L. C. J. Jones. See what they have done. <

Clerk. They are indided of Treafon for levying

War againft the King, and they have confeiTed the

Indiftment upon their Arraignment -, and the Judg-
ment upon the Indiftment, is, "That thefaid Kello-

way, and the reji of them there, fhould be led to the

Prifon from whence they came, and from thence to be

drawn to the Place of Execution, and upon the Gallows

there to be hanged, every one of them in thefaid Indict-

ment, and living to be cut down, and their Entrails to

he taken out of their Bodies, their Heads to be taken

offfrom their Bodies, and their Bodies divided intofour

garters.

Mr. At. Gen. This ftiews they were Traitors.

Now we will ftiew you, that in the mean time be-

tween their Treafon and Conviftion, this Prifoner

did receive them. Call Mr. Barrington.

[Who was fworn.

Mr. Jones. Mr. Barrington, what do you know
concerning Mr. Ring ?

Mr. Barrington. If it pleafe you, my Lord, on

the I ith of July laft I was abroad about my Ma-
tter's Bufmefs, and in the mean time when I was ab-

fent, as I was inform'd, there came Mr. Ring, who
lives in Wych-ftreet at the Sign of the Bible ; and

when I return'd, I was told, that Mr. Ring was at

our Houfe to fpeak with me, and that there was one
Mr. Lawrence there at Mr. Rin£s at the Bible in

Wych-ftreet ; and when I came there, there was
Mr. Lawrence at Mr. Rin^s Houfe i and when I

came to the Houfe on the right hand, there was his

Wife, as I take it : I aflced for Mr. Lawrence, and
fhe was a little at a Stand. Said I, I underftand Mr.
Ring was in fuch a Place to inform me Mr. Law-
rence defired to fpeak with me. Upon chat he fhew'd
me where he was : I went up to him, and he was
lying upon the Bed very weary and tired ; and when
I had been there a while, there came in one Kdloway,
and they faid they came both out of the Weft Coun-
try, and came on Friday Night, and I faw them on
Saturday. If it pleafe your Lordfhip, I called there
after, and knocked at Mr. Rin£s, Door, and there
came a Woman and made anfv^er, That they were
gone from thence both of them, and that they were
to go on Ship-board to fee fome Friends ; and I

called there on Wednefday the 15th Day at Night,
to fee Mr. Lawrence at Mr. i?/«g's Houfe, and Mr.
Lawrence told me he was going from thence to the
Pewter- Platter in St. John's ; and when Mr. Com-
mon Serjeant came to examine me about thefe Men,
I made a true Confeffion, that they were at Mr.
Rin£s, and removed to the Pewter-Platter ; and
when we came to fearch at the Pewter- Platter, at

firft they did not know any fuch Men, till we de-
fcribed them. Then they confeffed there were fuch

Men there on Tuefday and Wednefday Night, but not

the Night before, which was Thurfday Night. From
thence v/e went y^iihaxit Temple Bar to Mr. Rin£s,
where they were at firft ; and Mr. Crifp and I went
together to enquire for thefe Men, and there was
a Woman, which I think is Mr. Rin^^ Wife, I can'c

tell. I enquired for thefe Men, and fhe made an-

fwer. That they were not there at prefent, and faid

flie could not tell at prefent, but that they lay there

the laft Night, which was Thurfday Night •, that was
Rin^s Wife, I take it, fliould fay they were there

the Night before, fo after that fhe had owned they

lay there on theThurfday Night, fhe afkcd me what
this Gentleman was ; fo I told her, a Friend of mine.

So afterwards we were at the Caftle- Tavern without

Temple-Bar by St. Clement's Church, and Mr. Com-
mon Serjeant was pleafed to fend for Mr. Ring

to examine him about thefe Men, what Lodgers
he had in his Floufeon Friday W\g^\\i, Saturday Night,
Sunday Night, and Af(?«(^^_y Night. Mr. Ring knew
nothing of any Men that came out of the Country ;

fo upon that, he denying it, Mr. Common Ser-

jeant order'd his Houfe to be fearch'd, and in

fearching, they found a Paper upon the Chamber-
Window, that was brought to the Caftle-Tavern,

where Mr. Ring was, and the Paper was produced,

and Mr. Ring would confefs nothing till fuch time

as they found that Paper.

L. C, J. Jones. See, is that the Paper you fpeak

of?

Mr. Barrington. That is all I have to fay, if it

pleafe your Lordfhip.

L. C. J. Jones. Did ycu fee them in the Company
of Ring ?

Mr. Barrington. I did not fee him when I was at

the Houfe.

Mr. Sol. Gen. You fay Mr. Ring
^^^ ^.^^ ,

would confefs nothing till fuch time as

the Paper was found ; what did he fay after the

Paper was found ?

Mr. Jones. Ring was by, what did he fay upon
producing that Paper }

L. C, J. Jones. Was the Paper fhew'd to him ?

I Mr.
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yit.Barr'mgton. I chink not i he would havefeen

it.

Mf. Juft. fTitbins. You fay he would confefs no-

thing till that Paper was produced.

Mr. Barringtoti. Truly, lean fay no .more of it.

Mr. Jones. When the Paper was produced at the

Cajlle-T.a.vern, what did he fay then ?

Mr. Juft. JVithins. What did Rmghy at tht.Caftle-

Tavern ?

Mr. Barrington. I can't remember, but that he

denied every thing.

Clerk. QdW Mr. Barrow. [jVho was [worn.

Mr. Barrow. Sir, I heard Ring confefs to my
Lord Mayor in Jul^ laft, that he lodg'd Laivrence

and Kelloway^ and that Lawrence and Kelloway did

tell him, that they had been both in the late Wefiem

Rebellion in Monmouth's Army ; and that after

that, he had lodg'd them two or three Nights, this

i heard him confefs.

Counfel. Pray fpeak it again.

Mr. Barrow. That Lawrence and Kellowaj had

told Mr. Ring, they had been in the late Wefiem

Hebellion in Monmouth's Army, and that he had

lodg'd them two or three Nights in his own Houfe.

Mr. Common Serjeant. What did you hear him

fay concerning Mr. Herle ?

Mr. Barroiv. There was fome talk concerning

-Mr. Herle or Hurle.

L. C. J. Jones. Did he fay he lodg'd them, after

they had told him that ?

Mr. Barrow. After that. That is all I can fay.

Clerk. Call Mr. Cri//». {Who was [worn.

Counfel. Give my Lord and the Jury an Account

of what you know concerning Mr. Ring.

Mr. Crifp. I went to fearch Mr. Rin^s Houfe,

my Lord, and in the Window there was that Letter

under Mr. Lawrence's own Hand, fealed up and di-

refted to Newberry for a Horfe which he had ftole

rfrom his Mafter, and left at Newberry, which

X,etter I brought to the Tavern ; and when we
came to the Tavern, we examin'd him, and

he denied every thing; but at laft we fhew'd

him the Letter, and he own'd he had fuch a Coufin,

and another that he did not know, but that he did

not lodge there then. And when he came to the

Seflions-Houfe, Lawrence and Kelloway were pro-

duced before him, and were examined what Account

they had given to him, when they came to his

Houfe ; they told him after the Duke oi Monmouth
Was beaten, they ran away to London^ and Kelloway

being his Coufin, brought Lawrence with him ;

they told him the Duke was beaten, and lay there

Ftfiday Night, Saturday Night, Sunday Night, and

Monday Night.

Mr. Jones. He own'd he knew Mr. Kelloway.

Mr. Crifp. Yes.

L. C. J. And that Kelloway had been in the Duke's

. Army, and that he was beaten.

Mr. Crifp. Yes.

L. C. J. What did Ring fay upon it ?

Mr. Crifp. Ring faid nothing there to it •, he con-
fefs'd he lodg'd them two or three Nights.

Counfel. Swear Mr. Hardijiy. [Which was done.

Mr. At. Gen. Mr. Hardijiy, pray will you give my
Lord and the Jury an Account of his Examination ?

Mr. Hardifty. I was direfted to attend my Lord
Mayor at the Examination of Mr. Ring^ the Prifo-
ner at the Bar, above here in the Room, and did
accordingly ; and upon Examination, my Lord,
he did make this Confeffion. This is the Exami-
tion, and it is as he gave it in himfelf, and figned
.by himfelf.

L. C. J. Jones. And read to him ?

Mr. Hardifty. Yes, half a dozen times, I believe.

Mr. Common Serjea<nt. My Lord, upon the ap-
pearing oi Lawrence and Kelloway btiox^hxm then,

lie confefs'd all.

I'be Examination of VslWWum'Rmo^ of the Parijh of

St. Clement Danes in the County of Middlefex,

Taylor, iaken before the Right Honourable Sir

James Smith, Knight, Lord Mayor of the City of

London, /i>f5 i2>th Day of '^\x\y, 1685. zp.ho "being

examined, faith as followeth,

THAT Jofeph Kelloway, and one Henry Law-
rence, the faid Kelloway's Acquaintance, came

to this Examinant's Houfe on Friday or Saturday

laft ; that this Examinant did aflc of Kello-way (being

this Examinant's Kinfman) what did drive them to

Town ? That they told this Examinant, that they

went to Monmouth, that he was routed, and that

brought them to Town, or to that purpofe : that

they were in Monmouth's Army. That the Night

they came, he this Examinant told them, he was

unwilling to lodge them ; that he this Examinant

did lodge them after this Difcourfe, Saturday, Sun-

day, and Monday Nights, and they dined twice with

this Examinant •, that they were at his Houfe on
Friday Morning ; but where they lay on Wednefday

and "Thurfday, faith he knows not. Saith, that

Lawrence fent this Examinant to a Glover in St.

Bartholomew's Clofe, who was a journeyman in the

Houfe, as this Examinant fuppofeth, and told

the Mafter of the Houfe, that there was a Kinfman

of his Journey-man's would fpeak with his Journey-

man. Saith, Kelloway and his Acquaintance told

this Examinant, that they left their Horfes at

Newberry. That a Note being produced, dire<5ted

to this Examinant, to deliver feveral Goods therein

mentioned, and being examined upon the faid Note,

this Examinant faith, that he this Examinant was

fent for to the Caftle-Tavern near Shoe4ane in Fleet-

ftreet, and one Bond brought this Examinant the

Note above-mentioned, and now produced to him ;

believes the Note to be the hand-writing of James

Hooper. That this Examinant was there to enquire

of one Hearne, but expeded to meet James Hooper,

who formerly told this Examinant that he went by

the Name of Hearne. That being in Difcourfe

with James Hooper about the time of the late Duke
of Monmouth's Landing, James Hooper told this

Examinant, that his the faid Hooper's Brother was

with the Duke of Monmouth, and that he the faid

James Hooper would go to him the faid Duke, or to

that purpofe. Further, this Examinant faith, that

aboiit a Fortnight ago he carried, according to a

Note from. Hooper to that purpofe, to a Joiner's

Houfe in Ivy-lane, London, a Cravat and a Pair of

Cuffs, and then enquired for Hooper of a Woman
of the faid Houfe -, and faith, that then he this Ex-

minant did fpeak with James Hooper who lay pri-

vate there, becaufe, as this Examinant believes,

the faid Hooper was concerned in the Rebel) ioii.

Saith, he hath not feen him the faid Hooper this

Fortnight, nor heard from him other wife than by

the Note now produced. Will. Ring.

Taken before me Sir James Smith, Lord-Mayor.

Mr. Jt. Gen. Call Mr. Richardfon, to prove that

thefe were the fame Men that were carried down.

[Who was fworn.] Mr. Richardfon, pray give an

Account, whether thefe were the Men you carried

down into the Wejl,

Mr-
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Mr. Richard/of]. My Lord, thofe two Perfons,

that is, Jofeph Kelloway and Henry Lawrence^ that

were committed for being in the late Rebellion, I

carried them both down into the Weft, where they

Were both convifted ; one is executed, and the

other has a Reprieve.

Mr. Juft. Wilbins. Henry Lawrence was Captain

Hunt's Man.
Mr. Richard/on. The fame, he ran away with his

Horfe and Arms.
L. C. J. Jones. Can you tell thefe were the fame

Men that were prefent at his Examination ?

Mr. Richard/on. The very fame Men ; they were

committed at the fame time ; he was examined be-

fore them, for they were all committed at the fame
time together.

L. C. J. Jones. What do you fay, Sir ; you the

Prifoner at the Bar, what do you fay for yourfelf ?

Mr. Ring. I did not underftand what they were.

L. C. J. You knev7 the Prifoners, one of them

was your Kinfman ?

Mr. Ring. I did know him, but the other I did

not know ; I did not know what Defign they had

been upon.

L. C. J. Jones. Your own Examination fays, you

did.

Mr. Ring. Then my Examination is wrong.

L. C. J. Jones. Hear, hear again : You did re-

ceive them, and then they told you that they were

in Monmouth's Army, and that Monmouth was

beaten ; and afterwards you continued to harbour

them in your Houfe three Nights.

Mr. Juft. Wilhins. And dined twice with them.

Mr. King. My Lord, I never heard of it.

L. C. Baron. That Gentleman heard you fay,

they had told you they had been in Monmouth's

Army, and you lodged them after.

Mr. Crifp. Yes, my Lord ; and when we were

there, the Woman would not own them.

L, C. J. Jones. Why did you hide them in your

Houfe, and not confefs it ?

Mr. Ring. At firft I did deny it.

Counfel. Yes, and did deny it, till Lawrence and

the other Man were brought before you.

Mr. Ring. My Lord, what I did was ignorantly

done.

L. C. J. Jones. Did you hear your Examination

now read ?

Mr, Ring. I heard moft of it, I believe.

L. C. J. Jones. Pray let it be read again.

Counfel. It was read over and over four or five

times.

Mr. Hardijiy. He was upon it, I believe, an hour

together : it was taken firft in parts, and as he re-

collefted himfelf it was compared, and afterwards

my Lord-Mayor defired him to confider with him-

felf: and then the Examination was written fair

over, and he figned it, and it was read feveral times,

fix or feven times.

Mr. Ring. My Lord, I do acknowledge I did

lodge them, but I did not undeftand what Defign

they had been upon.

L. C. J. Jones. But you fee here you have ac-

knowledged they faid they were in the Army, and

you did lodge them afterwards ; they were of Mcn-

jnoulh's Party, they had told you fo. Read that

part again. '

Mr. Hardijiy. Jofeph Kelloway, and one Lawrencs

the faid Kelloway's Acquaintance, came to this Ex-

aminant's Houfe on Friday or Saturday laft ; that

this Examinant did afk Kelloway^ being this Exami-

nant's Kinfman, what did drive them to Town ?

I

That they told this Examinant, that they went to
Monmouth, that he was routed, and that that brought
them to Town.

Mr. Ring. I never faid that Word.
Mr. Jult. IVithins. It is under your Hand,
Mr. Ring. Ifit be under my Hand, I never faid it.

Mr. Sol. Gen. Was that part read to him ?

Mr. Hardijiy. Yes.

L. C. J. Jones. Read on.

Mr. Hardifly. That they were in Monmouib'sAr-
my ; that the Night they came, this Examinant told
them, he was unwilling to lodge them, and that
this Examinant did lodge them after this Difcovery,
Saturday, Sunday, and Monday Night, and they
dined twice at this Examinant's Houfe.

L. C. J. Jones. What do you fay now to this ?

Can there be any thing more plain ?

Mr. Ring. I do acknowledge, my Lord, I did
lodge them, but I was not fenfible what the Iflije

of this Bufinefs would be.

L. C.J. Jones. You did not know, that to har-
bour known Traitors was High-Treafcn.

Mr, Ring. My Lord, I don'c know whether
they came from Monmouth or no.

L. C. J. Jones. It is no great master whether you
do or no ; they told you fo.

Mr. Ring. I never heard fuch a Word from them.
L. C. J. Jones. How came it to be put in your

Examination ?

Mr. Ring. I don't know, my Lord, when it was
taken I was in amaze. I think the Parifh knew well
enough, that I never kept any fuch Company, nor
had any fuch Defign.

Mr. Juft. Withins. He confefles it over Night»
caufes it to be writ down next i&ay, and fets his

Hand to it too: Nothing can be more plain.

L. C. J. That is a great Argument you wer£ not
in fuch furprize, that you had not the ufe of your
Underftanding ; for you confefled the fame thing
over Night, and you had time to confider of it all

Night, and you came the next Morning, and then

confeffed as now it is written, and put your Hand
to it.

Mr. Ring. I was ordered to put my Hand to if.

L. C. J. Jones. That is, if you acknowledged it

to be true.

Mr. Ring. I did nor know what was put down,
Mr. Juft. Levinz. The matter is fo plain, that

nothing can be more. When they came to you,
they inform'd you where they had been, and after-

wards you were unwilling to lodge them ; you
knew therefore they had been in the Rebels Army,
and fo the matter is plain : and for ought I can hear,

this is not the firft time you have harbour'd fuch

Men.
L. C. J. Jones. There is another thing touching

one Hiirle ; but you are not charged with it in the

Indidlment, and fo we don't trouble the Jury with

any Evidence concerning that. Have you any
more to fay ?

Mr. Ring. I do acknowledge, my Lord, that I

lodg'd them 5 but I did not underftand any thing

elfe.

L. C. J. Jones. Why ! did not you confefs it?

Mr, Ring. I did not confefs ir.

Mr. Juft. Withins. And you fti.ifted Lodging for

them after they were known to you.

Mr. Ring. I did nor,

L. C. J. Jones. Gentlemen of the Jury, the

Prifoner ftands indi6led of High-Treafon for re-

ceiving Jofeph Kelloway and Henry Lawrence, who
were Traitors, and known to him to be Traitors,

and
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and harbouring them in his Houfe, and giving

them Entertainment and Comfort : This, Gen-

tlemen, is clearly High-Treafon by Law ; and

tho' this Man himfelf were not in aftual Re-

bellion, yet if he do receive any that he knows

to have been fo, he is equally guilty ; he is a

principal Traitor by the Judgment of the Law,

and however he would now pretend his Ignorance,

that he did not know that they were in the Army,
or, if he did know they were in the Army, that

he had incurr'd fo great a Danger as the Forfeiture

of his Life, which now he ftands as well as he can to

defend ; yet it does appear plainly to you, not only

by his own Confeffion taken upon his Examination

but likewife by the Teftimony of the Witneffes,

who were prefent at the time when he did confefs

that thefe Men had difcourfed with him, and

acknowledged that they were in Mommnth's Army,
and that he was routed, and that yet he did enter-

tain and receive them. The firft Witnefs indeed

<]oes not fay the very thing, but it is very much in-

ducing to the Evidence that is given more exprefs

by the other Witnefs : for he fays that he was at

his Houfe, and he eriquir'd for them there, tho' he

did not fee him at all, but his People ; and they

not only did confefs that they had lodged there,

but that there was a Lodging provided for them

elfev/here : But however, if that were quite laid

afide, and not taken at all into Confideration, yet

what is teftified by the other Witneffes, and upon

his own Examination, makes it as clear and plain as

can be, that he did receive thefe Perfons into his

Houfe, and comfort them, and entertain them,

knowing them to have been guilty of High-Trea-

fon, that is, to have been in the Army oi Monmouth,

of that Party, and that they came to London, and

went away from the Weft becaufe he was beaten ;

and there is an Expreffion in the Examination to

that purpofe : fo that I take the Indidment to be

very full and clearly prov'd upon him ; and it

is not his Ignorance of the Law that will excufe him,

that is, his Ignorance of the Danger that he hath

incurr'd by entertaining thefe People ; altho' you
cannot but take notice, that he was in fomie dread

and fear that it was an Offence to do fo : for at

firft he fays by his Examination, that he did refufe

to entertain them, which fhews that he had fome
Confideration of the Danger that he might incur by
receiving them : and yet after this plain Difcourfe

of theirs, that they were in the Army, he entertains

them. That they were the fame Men that were in

the Army, appears plainly : for though at firft he

did deny it, and did ftand in it, before he was con-

fronted by the Men, they being prefent ; yet after-

wards he did confefs, that they were the Men that

were entertain'd by him ; and that they were the

fame Men, doth appear by the Teftimony of Cap-
tain Richard/on, who faw them, and afterwards

caufed them to be brought down to the IFeft, where
one of them was executed for Treafon. Sol muft leave

it to you. Gentlemen. I think it is a very plain Cafe.

Mr. Ring. Here is abundance of thefe things

that I know nothing of,

Counfel. Set John Fernley to the Bar.

[Which was done.

Clerk. John Fernley, hold up thy Hand. You
that are fworn, look upon the Prifoner, and hearken
to his Charge : He ftands indided by the Name of
John Fernley, &c. {prout ante.)

Mr. Phipps. This is an Indiftment of High-
Treafon againft John Fernley, the Prifoner at the

Bar : It fets forth, that the faid John Fernley know^
Vol. IV.

ing one James Burton to ht a Traitor, and to have
confpir'd againft the Life of the King, did traito-

roufly conceal the faid Burton two Days and two
Nights, and gave him Meat and Drink againft the

Duty, ^c.
Mr. Sol. Gen. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, this Prifoner ftands

indided of Treafon for receiving and harbouring
one James Burton who was guilty of Treafon, he
knowing him to have been guilty of Treafon. And
the courfe ofour Evidence will be this : We will prove
that this Jai7ies Burton ftood outlawed for Treafon
before he committed a new Treafon, when he went
into the iVeJl, and was there with Monmouth in the
late Rebellion ; and tho'. Gentlemen, the very
Outlawry againft the faid Burton is enough to fatisfy

any Man, that this Man could not be ignorant thae

he was a Traitor, for no Man can imagine, when a
Man ftands out a Procefs till he become out-lawed
for High-Treafon, that any ftiould be ignorant
that he is guilty of Treafon, and that it would be
very dangerous to receive a Man after that, with-
out any more Evidence : But this Burton, after he
was outlawed and fled, came again, and v/as

in Arms with Monmouth in the Rebellion ; and:
after their Defeat he came up to Town : And
Fernley knowing he had been then in the JVeft

with Monmouth, he received him, and harboured
him •, and this we will prove by Witneffes. Firft,

we will fhew the Record of the Oudawry.
Clerk.

^

An Fndi£iment preferred againft James
Burton, and divers others for High-Treafon, for
-which the faid Burton and divers others ftand out-

lawed, by the Return of Samuel Daftiwood £/^;
and Sir Peter Daniel, Sheriffs. This is the Re-
cord it felf, my Lord.

Counfel. Swear Mr. Ward. [Which was done.

Mr. Juft. Withins. Look upon it, Mr. Ward; is

that the Record ?

Mr. Ward. Yes, it is, my Lord.

Mr. Juft. Withins. Pray fee when the Outlawry was,

Mr. Hardifty. Upon Monday next after the Feaft of
St. Martin, Bifhop, the faid Richard Rumbold,
Richard Goodenough, Francis Goodenough : [Here
are the Names of a great many Men.]

Mr. Juft. Withins. Is James Burton among them ?

Mr. Hardifty. On Monday nex^ after the Feaft

of St. Michael, /^^ y^z/i Richard Rumbold, James
Burton, Richard Nelthorp, are outlawed, and
every one of them is outlawed-—-It is November
was Twelve-month.

CzW James Burton. [Who was fworn.
Mr. North. James Burton, ftand up there : Do

you give my Lord and the Jury an account con-
cerning your being in the Weft, and your being

entertain'd here at Mr. Fernley's, Houfe, with all

the Circumftances.

Mr. Burton. I came out of the Weft mio Lon-
don, on Wednefday Night from Monmouth''?, Army,

L. C.J. Jones. What Wednefday Night?

Mr. Burton. Truly I have forgot the Day of

the Month, but it was about three Weeks after

the Rout, and 1 came home to my Wife and
ftaid two Nights, and flie was not fatisfied I

ftiould be there, and went to endeavour to get

a Lodging for me for two or three Nights, and

ftie went to get leave at Mr. Fernleyh for me to

be there two or three Nights -, and I went thither

on Friday Night, and on Sabbath-day in the Even-

ing I was taken there.

Mr. Sol, Gen. Speak aloud, lay that again.

T Mr.
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Mr. Burton. On Wednefday Night I came out of

the Country, after I had been in the Army ; I came
home to my Wife, and ftaid till Friday Night, and

on Friday Night Ihe got me a Lodging at Mr.
Fernley^s i there I went about ten a-clock at Night,

and ftaid there till Sunday Night, and I was

taken.

Mr. Juft. Withins. Did you fee Mr. Fernley ?

Mr. Burton. I faw him at Dinner on Sunday^ and

not before.

L. C. J. Jones. What Acquaintance had you

before ? He does not keep a publick Houfe, does

he?
Mr. Burton. I had been gone two Years, or very

nigh.

L. C. J. Jones. What was the OccaGon of your

going ?

Mr. Burton. My Wife was acquainted there.

L. C. J. Jones. What was the Occafion of

your going away, and your Abfence for two
Years ?

Mr. Burton. The Occafion of my going then,

«vas, I was in the Proclamation (or hdng with Rum-
lold at the Mitre-Tdiwtm within Aldgate.

Mr. Juft. Levinz. Fernley knew you before, did

not he ?

Mr. Burton. He knew me by Sight.

Mr. Juft. Levinz. Had you any Acquaintance

with him ?

Mr. Burton. I lived pretty near to him for a

while.

Mr. Juft. Levinz. How near ?

Mr. Burton. I lived within two or three Doors of

him.

Mr. Juft. Levinz, Did he know you ?

Mr. Burton. Yes, yes, he did know me.
Mr. Juft. Levinz. You came to lodge at his

Houfe on Friday Night ?

Mr. Burton. Yes, an't pleafe you.

Mr. Juft. Levinz. Had you no Difcourfe till Sun-

day you dined together ?

Mr. Burton. No, not till Sunday at Dinner.

Mr. Juft. Withins. Tell your Difcourfe at Dinner.

Mr. Burton. My Lord, I have forgot what alto-

gether the Difcourfe was ; I had fome Difcourfe of

the Army ; he knew I was in the Army.
L. C. J. Jones. I would have you fpeak the Senfe,

fo far as you remember of the Difcourfe at that Time
with him.

Mr. Burton. The Senfc, as far as I remember,
was, that the Army was routed.

L. C. J. Jones. And that you were there ?

Mr. Burton. He knew I was there.

L. C. J. Jones. How came he to know you were
there ?

Mr. Burton. I believe I told him fo my felf.

Mr. Juft. Upon your Oath, did he know
you fled upon the Account of the Proclamation be-

fore ?

Mr. Burton. It is like he might know it by o-

thers, but not by me.

L. C. J. Jones. When were you taken ; What
Day.?

Mr. Burton. I was taken on Sunday in the Even-
ing : I had been four Days in London ; two Days at

Home, and two Days at his Houfe.
L. C. J. Jones. Did you not fee him before Sun-

day at Dinner .?

Mr. Burton. My Lord, he was in the Shop all

Saturday ; he is a Barber.

Mr. Juft, Withins. You lay privately at his Houfe
all Saturday ?

Mr. Burton. Yes, my Lord, privately.

Counfel. Call Mary Burton.

[Who was fcvorn.l

Mr. North. How came this Man to lodge at Mr.
Fern-ley's Houfe, can you give an Account ? and why
it was^

Mrs. Burton. Becaufe I thought he was not fafc

at home ; and having Acquaintance with Mrs. Ferti-

'ley, lodging pretty near, and Ihe being a young Wo-
man, and having Children, I had Acquaintance, go-
ing to and fro ; and we having a clofe Houfe and
no Yard, I had the Privilege of going to dry
Linnen there, fo that we had Acquaintance, and
a little Familiarity j andbeing'acquainted, I thought
I might have Entertainment there ; that is all 1
can fay.

L. C. J. Jones. Were you at Dinner upon Sun-
day ?

Mrs. Burton. Yes, I was at Dinner.

L. C. J. Jones. What Difcourfe had they at Din-
ner ?

Mrs. Burton. Indeed I can*t fay they had any Dif-
courfe, I was very ill and laid me down upon the
Bed, and fell afleep.

L. C. J. Jones. You are upon your Oath.
Mrs. Burton. I know I am. Sir.

L. C.J. Jones. What Difcourfe was at Dinner?
Mrs. Burton, Whilft I was eating, I did not

mind.

Mr. Juft. Levinz. You liv'd clofe by, why did
you afl< for a Lodging there ?

Mrs. Burton. We do not live clofe by now, I
live with my Daughter, I have no Houfe now.

Mr. Juft. Levinz. She knew he was your Huf-
band, why ftiould you lodge your Huftjand at ano-
ther Houfe, than where you lodged your felf?

Mrs. Burton. What was it you faid. My Lord ?

Mr. Juft. Levinz. Sure you would give the Wo-
man fome Account, why you lodged your Huf-
band at another Houfe than where you lodged your
felf

Mrs. Burton. She was not altogether a Stranger,

and upon the Account of the Proclamation there

were none of them Strangers.

L. C. J. Jones. For whom did you afk a Lodg-
ing?

Mrs. Burton. For my Huftjand.

Mr. North. Did you fpeak with Mr. Fernley him-
felf?

Mrs. Burton. I did not fpeak with Mr. Fernley

himfelf.

Mr. North. On Sunday you faw him at Dinner ?

Mrs. Burton. Yes, I faw him at Dinner.

Mr. Juft. Levinz. Had you any Difcourfe with

them about the Proclamation ?

Mr. At. Gen. About your Huft)and's going away
upon that Proclamation

;

Mrs. Burton. An't pleafe you, my Lord, my Dif-

trefs was fo great, that I was hardly in my Senfes

to difcourfe with any body ; but, 1 thank God, I

am now in my Senfes between whiles.

Mr, At. Gen. Had you any Difcourfe with your

Neighbours about that Proclamation your Hulband
went away upon ?

Mrs. Burton. I had not, indeed.

Then Mr. Reynolds was fworn.

Mr, North. Mr. Reynolds, what do you know
concerning Mr, Burton's, being lodged at Mr. Fern-

ley's Houfe ?

Mr. Reynolds. Towards the Beginning oi Auguji

laft, hearing that there were feveral that were in the

Wefi lurk'd about Wappng^ I took the Lieutenant

of
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of the 'Tower's, Warrant, and we had fome Intima-

tion, that a fufpecled Perfon lay at Mr. Fernley's

Houfe ; I went on Sunday about eight a-clock at

Night, and took Mr. Burton in Mr. Fernley's Houfe.

Mr. Juft. Withins. You took him there, did you ;

Mr. Reynolds. I took him there, my Lord.

Mr. At. Gen. Did you fpeak with Fernley before

you took Burton ?

Mr. Reynolds. I took Burton ; and Mr. Fernley

being Mafter of the Houfe, I wifhed the Conftable

to fecure him for harbouring him.

Mr. At. Gen. What did Fernley fay ?

Mr. Reynolds. Says I, Mr. Fernley, how come
you to harbour Mr. Burton that is in the King's Pro-

clamation -, he is a Traitor, you know. Says he, I

did not know it was Mr. Burton., but my Wife de-

fired me to lie out of the Chamber where I lay be-

fore, that a Friend of her's might lie there for two
or three Days.

Mr. At. Gen. Where did you find him ?

Mr. Reynolds. He was in a Room up one pair of

Stairs, up the Chimney •, and while we were there,

he fell down the Chimney, with all the Soot about

him : Mr, Fernley was then one pair of Stairs

higher ; and I defired the Conftable to go up to fee

for him.

Mr. At. Gen. Had you no Difcourfe with him
about the Bufinefs of being in the Army ? With
Fernley, I mean.

Mr. Reynolds. No, my Lord.

L. C. J. Did you hear no Difcourfe between Bur-

ion and him?

Mr. Reynolds. No, my Lord.

Mr.JuH.fFitbins. He was very friendly, to lie

out of his own Chamber for him.

Mr. Reynolds. They were put in two feparate

Chambers, by the King's Direftion, till they were

fent to Newgate.

Mr. At. Gen. Did he tell you on Sunday Night
that he did not know it was Burton.

Mr. Reynolds. To the beft of my Remembrance,
he did fo, when 1 brought him to the Tower.

Mr. At. Gen. And yet he dined with him onSunday.

Mr. Reynolds. I looked upon it as an Excufe.

Mr. North. What Day was Burton taken .''

Mr. Reynolds. It was Sunday.

Mr, North. What time on Sunday ?

Mr. Reynolds. Sunday about eight a-clock at

Night. He had been in Bed, my Lord, I believe ;

and before we could get open the Door, I believe he

got out of Bed, and went to get up the Chimney.
Mr. Sol. Gen. Gentlemen, you obferve in the

courfe of the Evidence, that the firft Evidence we
produce is James Burton -, now James Burton flood

outlawed forTreafon, and as he ftands outlawed he

is not a competent Witnefs : but now to take off

that Objeftion which the Prifoner ought to make,
but we make it for him, we fhew you here a Par-

don whereby that Outlawry is difcharg'd, fo that he

ftands now a very legal Witnefs.

Mr. Juft. Withins. You underftand, Gentlemen,
what Mr, Sollicitor mentions.

[The Pardon produced and read.]

L. C. J. Jones. What fay you ?

Mr. Fernley. My Lord, I am charged for enter-

taining Burton. My Lord, I knew nothing of him
when he came into my Houfe till Sabbath-day at

Dinner. I aflced my Wife what time Burton came
in ; ftie told me he came on Friday Night. Satur-

day was a bufy Day with me, my Lord -, on Sunday
Morning I got up and went to Church ; whenl
came from Church, I went up to Dinner 5 and when
Vol. IV. .

I came in and faw him, I afked himj what in the
Name of God brought him there ? It hath pleafed

God, faid he, to preferve me hitherto ; and myWife
interceded fo far, as to procure me a Night's Lodg-
ing, which I hope may be no Detriment to you. I

wiih it may not, faid I ; and at Dinner I afl<ed him,
how he made his Efcape, and he told me how he
did efcape. Says I, what do you mean to do ? Says
he, fome Friends will procure me a Paflage beyond
Sea, Upon this I confidered with my felf, and dif-

cours'd with him about the iVefi, and his Efcape out
of it -, and about half an hour after we had dined j

one knocked at the Door.

Mr, Juft. Levinz. What Day was this ?

Mr, Fernley. Sabbath-day at Noon, fome body
knocked at the Door, and they told me there was
one would fpeak with me, and I came down, and
there was one Gaunt in the Shop ; fays he, is Mr.
Burton within ? May I fpeak with him ? Yes, faid

I : up I went, and Gaunt with me ; and when we
came into the Room they embraced one another,

and were very glad to lee one another, and Burton

gave Mr. Gaunt Thanks for a Guinea he had fent

him. Says Gaunt, Mr. Burton, I am glad to fee

you ; I hope in a little Time I ftiall have a Paftage

for you beyond Sea : fays he, if you had been here

a while fooner, you might have gone ; there are

fome Gentlemen went away a while ago. Says I to

Mr. Gfl««;,Who were they ? He told me it was Ma-
jor andihis Son, and another: fays I to Mr.
Gaunt, do you hear of Fergufon ? No, fays he, I

hear nothing of him as yet, but in a little Time I

may hear from him -, and Burton afked, when he
thought he might be going.? In a Day or two's time,

faid he. Says Burton, I have no Money nor no
Clothes ; fays he, take no care for that, fo he

named fome Gentlemen that were to go : he told

him of Colonel Danvers and Major Wildman. Up-
on this Difcourfe, within my felf I did confider

what way I might do his Majefty a Piece of Service

:

I thought it better to forbear, and not to feize him
prefently, till I had acquainted fome Magiftrate

;

and I did think in the Morning to have gone to a

Juftice of Peace, and have had him apprehended :

Burton, my Lord, I knew was fecure, for he could

not efcape my Hands. I had no Defign of conceal-

ing him ; I have feveral eminent Gentlemen to tef-

tify for my Loyalty. I thank God, I never had an

ill Thought againft his Majefty in my Life, only

this Misfortune hath befallen me upon the Account

of my Wife. I am as innocent as a Child unborn,

as t6 any Thing againft the King.

L. C. J. Jones. But he plainly told you, he came
from the Army.

Mr. Fernley. He did acquaint me, my Lord, he

did fo i as foon as I faw him, I was ftartled ; I did

look upon it as a Thing fent from God Almighty •,

for I knew, my Lord, that there was 100/. for

him i I knew there was a Proclamation out againft

him •, but as for the Outlawry, I knew nothing of

that : a Proclamation I knew there was againft him,

and being a poor Man, there was no Obligation up-

on me to conceal him, and ruin my felf and Family.

L. C. J. Jones. What was the Reafon, you were-

fo kind as to part with your own Lodging tp enter-

tain him ?

Mr. Fernley. My Lord, I had quitted rriy Cham-
ber before he came to the Houfe.

Mr. Juft. fVithins. It is proved you did it upon

his Account,

Mr. Fernley. My Lord, no body will ofFei lo fay

that.

T2 i.C.J,
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L. C. J. Jones. That you quitted your Lodging,

and that he came into the fame Lodging, is clearly

proved.

Mr. Fernley. My Lord, my Chamber was fit-

ted above a Week before he came, not knowing of

him, for 1 had no Thoughts of him.

L. C. J. Jones. Pray what Servants have you ?

Mr. Fernley. Only a Boy, my Lord.

L.C.J. Jones, Could not you have fent out your

Boy when he dad difcourfed thus treafonably with

you, but keep him in your Houfe feven or eight

Hours after you had entertain'd him at Dinner ?

Counfel. Are you a Conflable ?

Mr. Fernley. I am a Conftable my felf, and up-

on the Account of my Office I was the more fecure.

I was certain he could not efcape my Hands, and

i thought to do his Majefty more Service.

L. C. J. Jones. How could you do his Majefty

Wore Service ?

Mr. Fernley, Gaunt told him, he would come
:again to him.

L. C. J, Jones. When did he come to you ?

Mr. Fernley. About half an Hour after Dinner.

L. C. J. Jones. But you fhould have feized him
immediately after Dinner, How came this Man to

take fo much Freedom before you that were an Of-

ficer, as to talk High-Treafon ?

Mr. Fernley. My Lord, I thank God, if I were

to die this Minute, I never harbour'd a Thought
againft the King.

*mtimmMon.
L.C.* Baron. If you had had a loyal

lague, Efq; Heart, you fhould have kept Gaunt,

if you had any Thoughts to have done

it.

Vlr. Fernley. My Lord, I will tell you why I

let Gaunt go, becaufe he promifed to come again

the next Day.

L. C. J. Jones. Would you, being a Conftable,

let a Man go upon his Word, that had confefled

himfelf guilty of Treafon ?

Mr. Fernley, My Lord, if I did any Thing, it

Ivas ignorantly. My Lord, as for Gaunt, when 1

knew there was a Proclamation out againft Danvers
and Wildman, I hearing Gaunt difcourfing about

their Defign, I thought (promifing to come the

next Day) to know how they were to go.

Mr. Juft. Levinz. For God's fake, would you truft

all this to your own Breaft! Ifyou had had an honeft

Intention, you would have gone to fome Officers, and
acquainted them with it -, fome of the King's Jufti-

ces of the Peace, or fome of the Privy-Council, that

fuch Perfons would be at your Houfe the next Day.
L. C. Baron. By your own Difcourfe, after you

had heard all this Difcourfe, and after Burton had
told you this, you could let him go quietly to his

own Chamber : Ifyou had fuch a Defign as you fay,

you flaould have firft feized Burton.

Mr. Fernley. Another Chamber; no, he dined in

his Chamber, my Lord.

Mr. Juft. Withins. You went into another Cham-
ber from him. Have you any Witnefles ?

Mr.Juft. Levinz. They had a Confidence in you,

otherwife Burton and Gaunt would not have talk'd

fo freely before you.

L. C. J. Jones. There was a great Confidence in

lodging him in your Houfe, being a Conftable ; no
body would fearch a Conftable's Houfe. Have you
any WitnefTes to call ?

Mr. Fernley. Mr. fVilliam Rujh, Captain Haddock.

\_Who were called.']

L.C.J. Jones. Did Btirton^s Wife dine with
you and him ?

Mr. Fernley. Yes, my Lord.

L. C. J. Jones. Where did you dine ?

Mr. Fernley. In the Chamber, my Lord.
L. C. J. Jones. And was this Difcourfe concern-

ing Monmouth's being beaten in the fFeJl, at the

time of Dinner ?

Mr. Fernley. The Difcourfe of it ? Yes, my Lord,
what Difcourfe was, was at Dinner.

Mr. Juft. Was Burton's Wife at Dinner, or
was ftie upon the Bed ?

Mr. Fernley. She din'd at the Table, my Lord.
My Lord, Ihe went to fleep when Gaunt came in.

Mr. Juft. Levinz. Where did ftie go to fleep, in

the fame Room ?

Mr. Fernley. Yes, m,y Lord.

L. C. J. Jones. Where do you ufe to dine at

other times ?

Mr. Fernley. In the Kitchen, my Lord. My
Lord, when I came from Church, the Dinner was
fent up thither.

L. C. J. Jones. Woman, you are upon your
Oath, remember that you are oblig'd by your Oath
to confefs the Truth, let it concern whom it will

:

The Difcourfe between your Huft)and and this

Man, you could not but be privy to ; there was
only you three at Dinner, your Huft)and, you, and
Fernley, the Prifoner at the Bar : All this Difcourfe

was at Dinner-time, how is it pofllble that you
fhould not hear it ?

Mr. Juft. Levinz. Fernley himfelf owns he did

difcourfe with your Huft^and at Dinner, that he
came from the Rebels in the ^ejl.

Mrs. Burton. An't pleafe you, my Lord, I did

not hear. As I faid before, I muft fay again, I did

not hear.

Mr. Juft. Withins. Nothing about Monmouth ?

Mrs, Burton. No, not one Word, if I were to
die as I ftand here.

Mr. Juft. You were at Dinner ?

Mrs Burton. Yes, my Lord.

Mr, Juft. And this Difcourfe was at Din-
ner-time ?

Mrs. Burton. I did not hear it.

Mr. Juft. Withins. What would you afk him, Sir ?

Mr. Fernley. What Account can he give of my
Life and Converfation, how I have behaved my felf,

and carried my felf.

L. C. J. Jones. What are you. Sir .? What is

your Quality ?

Mr. Ruflj. I am a Diftiller, Sir.

Mr. Juft. Levinz. Where do you dwell ?

yhcRu/h. I did dwell two Years ago in Wap-
fing, but not now : 1 live now at Waltham-Stow.

Officer. He is a very great IFhig.

Mr. Juft. Withins. If he be a Whig, he can't

be a little one.

L. C. J. Jones. How long have you liv'd at

Waltham-Stow ?

Mr. RuJh. Two Years and upwards, Sir.

L. C. J. Jones. That is long before any Thing
that this Man is charged withal.

Mr. RuJh. I formerly knew the Man, he was a

Barber, and us'd to trim me : I always looked upon
him to be a good fober Man.

Mr. Juft. Withins. A Wapping-M^LU, a fober

Wa'pping-Mnn !

Mr. RuJh. I hojje there is a great many there.

L. C. J. Jones. That is all you fay for him.

Mr. RuJh. I have nothing to lay to his Fad : Fie

demeaned himfelf always well among his Neigh-
bours ; 1 know nothing of the Fad for which he is

"here.

Mr.

I

I
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Mr. Ai. Gen. Pid you know Burton ?

Mr. Rujh. Yes, Sir,

Mr. 4t. Gen. What was Burton ? was he repyted

a.n honeft M:an .?

Mr. Rufh. I never knew him otherwife ; I never

was in his Company -, I know he dwelt clofe by
where I liv'd.

L. C. y. Jones. And you took ,him tQ be a very

iioneft Man .?

Mr. Rujh. Before this : He has not been fo jate-

^y, it feems. He is a Perfon I never had :any Com-
pany or Converfation with in my Life.

Cryer. Captain Haddock.

Officer. He won't come in, my Ltord.

L. C. J. Jones. Well, well, let him ftay there.

Cryer. Mr. Dove.

Officer. He wop't come in, I ,can'f make him
eom^ in.

L.C.J. Jones. Here are none that give any

Teftimony for you, at leaft will - Wh#t are

you ?

Mr. IVhittd. I dwell in fF^pping, Sir,

Mr. Juft. Levinz. What Trade are you?

Mr. fFhilial. A Plumber.

Mr. Juft. Levinz. Who knows you ?

Mr. IVhittd. I am well known there. Sir.

Mr. Juft. Levinz. Do you go to Church ?

Mr. IVhittd. Here's Mr. Tanner knows mej the

Clerk of the Peace.

Mr. Tanner. Yes, Sir, I know him.

Mr. Juft. Levinz. Do you go to Church ?

Mr. iVhittal. Always went to Church.

Mr. Juft. iVithins. There were a Parcel of them
that went conftantly to Church trimmingly.

L.C.J Jones. Prifoner, what would you afk

him ?

Mr. Fernley. Only to give an Account how I be-

haved my felf.

Mr. Juft. iVithins. Well, Sir, what do you fay ?

Mr. tVhitial. AH I know is, he behav'd himfelf

very well., and went to Church as other Neighbours
.did', and 1 never heard him fpeak againft -the Go-
vernment.

Mr. Juft. Withins. Did you know Bwtm ?

Mr. Whittal. No, Sir; he was gone before I

came to live there.

L C.J, Jones. Have you any .lanore to lay ?

Mr. Fernley. This, my Lord, may give fome
Account, that I had no Defign againft the 'Govern-

ment. I am a poor Man, my Lord, and upon
that Account I owe a great deal of Money : I knew
there was 100 /. for fecuring Burton., there was no
Gain by concealing him -, he was not a Person could

requite me, that I ftiould harbour him, and lofe

100 /. which was certain for taking him j which, my
Lord, ftiews I had no Defign.

L.C.J. Jones. No, this argues you to be a

ftronger Confederate; and that you were fo |irm to

your Party, you would not gain 100,/. thojtigh you
might have it for doing your Doty.
Mr. Fernley. My Lord, I look'd upon it as fure

as if I had it in my Pocket. I knew nothing of
him till Sabbath-day at Noon, and I did not defign

to conceal him afterwards, any farther than to ferve

the King.

L. C.J.Jones. You tell us a Story of your felf,

it is to no Purpofe to try any Prifoner, if hisSaying
muft be taken for Evidence : We will hear what
Witneffes you have to produce, or if you can ob-
jed: to the Evidence that's againft you,

Mr. Fernley. My Lord, I own it to be true, I

have declared more than the Witneffe.s have faid

againft me ; but, n)y Lord, I am innocent in it,

God knows my Heart, I had no Defign in it. Ic

was but fix hours I knew of him.

Mr. Juft. IVithins. You lay out of your Bed
before ?

Mr. Fernley. My Lord, not upon his account %

I was a Week before out of that Bed, to prepare it

for my Wife to lie-in,

L. C. J. Jones. Is your Wife delivered?

Mr. Fernley. No.
L. C. J. Jones. You made great hafte,

Mr. Fernley. It was my Wife's Fault.

L- C. J. Jones. Gentlemen of the Jury, thisPri-

foner ftands indidled for harbouring and relieving

oine James Burton., knowing him to have committed
Treafon. Gentlemen, you are to be acquainted,

that this James Burton was not only guilty of the

late Rebellion in the Wefi., but he was likewife

charg'd by Procefs with being guilty of the Plot at

the Rye-houfe., and thereupon there were fuch Pro-
ceedings by L-aw, that he was outlawed, the Record
of which Outlawry hath been produced to you

:

fo that if there were no more, if you be perfuaded

that he is the Perfon guilty, whether he were in the

Rebellion in the Wefi or no, that may induce you
to find this Indiiftment, for the Prifoner receiving

him after the Rebellion in the Wefi.^ and knowing
him to have committed Treafon, whereupon he was
outlawed, it equally makes him liable to the Of-
fence wherewith he is charg'd. But, Gentlemen,
that is not all ; you have exprefs Teftimony from
Burton himfelf, who it feems was acquainted with

him, and who had fled from his Neighbourhood, by
the fpace of two Years alraoft, and yet he receives

this Burton into his Houfe : I will not fay, at the

firft time that he came into his Houfe, it doth ap-

pear by any Evidence, that he knew him to have

been in the Rebellion in the Wefi -, but when hecarne

thither upon Friday., he was fo kind to him as to

leave his own Chamber, and to let him have that

for his Lodging, although now he gives you ano-

ther Excufe plairily frivolous and falfe, that is, a

Pretence of making way for his Wife to lie-in, who '

yet is not delivered. He lies there upon Saturday

Night, and dines with him upon Sunday. Saturday

perhaps mightbea bufy Day, and there is no Tefti-

mony at all given by any Evidence of any Dif-

courfe that was between them upon that Day ; but

aipon Sunday, when they dined together. Burton

fwears, that he did tell him that he had been in the

Weft in the RebeUion there, and he came thither for

Shelter. This Man being acquainted with this, al-

lowed him to dine with him, and harboured him in

his Houfe for the fpace of i^wtn or eight Hours

more, without bringing him before any Juftice of

Peace, or any Magiftrate who had Authority to

commit him, although he had a particular Autho-

rity of his own (as he was Conftable) for the Con-

fervation of the Peace, yet he forgets his Oath as

well as his Duty and Allegiance, and fuffers him
ftill to remain there. It is true, the Wife of Bur-

ton dined with them, as Burton himfelf fays, and

the Woman confeflTes -, but ftie was fo bufy at her

Viduals, that ftie can remember nothing, ftie did

not hear that there was any Difcourfe concerning

Monmouth. But left you fliould want another Wit-

nefs, for Burton is but one Witnefs to that particu-

lar, you have him plainly confefling it himfelf,

which is above thoufand WitnefTes ; you have him
confefling that Burton did acknowledge he had

been in the Wefi., and that Monmouth was routed,

and yet he continues him in his Houfe-, nay more,

this
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this Man doth appear to be a Perfon in whom there

was that great Confidence, that another Perfon,

Gaunt came, and he bids him come into his Houfe,

and there he difcours'd of fome Traitors, and the

means of conveying away Burton, though he had

fconfeffed it himfelf. Gentlemen, what he tells you,

"is, that he did meah to difcover ; when did he in-

tend to difcover ? He did not difcover to any body,

before the Man was apprehended by an Officer : he

lets Gaunt, who plainly appears to be as errant a

Traitor as could be in the world, to go away meer-

ly upon his own Parole, without taking any courfe

to apprehend him. He pretends he is a poor Man,
^nd he might have gain'd lOo/. if he had difcover'd

him, and furely he would have difcover'd him, to

gain 100/. But this is a ftrong Argument, that he

was deep in the Rebellion himfelf, and one in great

Efteem with them, that being a poor Man, he

would not do his Duty, for which he might have

had a Reward of loo /. but fuffers him to efcape.

This is the Cafe, Gentlemen, that is before you ; if

you believe he did knowingly, as he himfelf upon
the matter doth confefs, give any comfort or relief

to Burton, knowing him to be a Rebel, you ought

to find him guilty.

Then the Jury withdrew toconfider the Evidence.

Clerk. Set Elizabeth Gaunt to the Bar, [which

•was done.] Elizabeth Gaunt, hold up thy Hand,
[which file did."]

THou ftandefl indidted by the Name of Eliza-

beth Gaunt, Wife of William Gaunt, of the

Parifli of St. Mary White-Chappel, in the County
of Middlefex, Yeoman -, as a falfe Traitor againft

our late Serene Lord Charles the Second, by the

Grace of God her then natural Lord ; not having

the Fear of God in her Heart, nor weighing the

Djty of her Allegiance, but moved and feduced by
the Inftigation of the Devil, and the true and
natural Obedience which a true and faithful Subjeft

of our faid Sovereign Lord the King towards our

faid late Lord the King of right ought to bear with-

drawing, and with all her Strength intending the

Peace and common Tranquillity of this King-
dom of England to difquiet, moleft, and difturb,

and War and Rebellion againft our faid late So-
vereign Lord the King, within this Kingdom
of England to ftir up and move, and the Govern-
ment of our faid late Sovereign Lord the King
in this his Kingdom of England to fubvert, and
our faid late Sovereign Lord the King from
the Title, Honour, and Kingly Name of the

Crown Imperial of this Kingdom of England
to depofe and deprive, and our faid late Sovereign

Lord the King to Death and final Deftru6lion to

bring and put : The 24th Day oi September, in the

36th Year of the Reign of our faid late Sovereign

Lord Charles the Second, and divers other Days
and Times as well before as after, within the Parifh,

&c. falfely, malicioufly, devilifhly, and traito-

roufly, with divers Rebels and Traitors, to the Ju-
rors unknown, flie did confpire, imagine, and in-

tend our faid late Sovereign Lord the King, her then

fupreme and natural Lord, not only from his King-
ly State, Title, Power, and Government of this

Kingdom o^ England to deprive and throw down ;

but alfo our faid late Sovereign Lord the King to

kill and put to death, and the ancient Govern-
ment of this Kingdom of England to alter and
wholly fubvert, and a miferable Slaughter amongft
the Subjefts of our faid late Sovereign Lord the

King throughout this Kingdom o^ England to caufe

5

and procure, and Infurreftion and Rebellion againft

our faid late Sovereign Lord the King to procure
and affift. And the faid moft wicked and devilifh

Treafons and traitorous Compafllngs, Imaginations,

and Purpofes aforefaid, to fulfil, perfedl, and bring

to pafs, the faid Elizabeth Gaunt, as a falfe Trai-

tor, then and there, to wit, the faid 24th Day of
September, in the Year aforefaid, at the Parifh and
Ward aforefaid, well knowing one James Burton to

be a falfe Traitor, and as a falfe Traitor traitoroufly

to have compafled and imagined the Death and
Deftruftion of our faid late Sovereign Lord the

King, and War and Rebellion againft our faid late

Sovereign Lord the King within this Kingdom of
England, together with other Traitors (to the Ju-
rors unknown) to have intended to be raifed ; fhe the

faid Elizabeth Gaunt afterwards, to wit, the faid

24th Day of September, in the Year aforefaid, with-

in the City of London aforefaid, the faid James
Burton, in a certain Houfe of a Perfon to the Ju-
rors unknown, knowingly, fecretly, wickedly, de-

vilifhly, and traitoroufly, did entertain, conceal,

comfort, fuftain, and maintain, and then and there,

for the comforting, fuftenance, and maintenance of
him the faid James Burton, Meat, Drink, and 5 /.

in Money for the maintenance and fuftenance of him
the faid James Burton, unto the faid James Burton,

malicioufly, and traitoroufly, fhe did give and de-

liver, and caufe to be given and delivered, againft

the Duty of her Allegiance, and againft the Peace,

i^c. and againft the Form of the Statute, &c.
Clerk. How fay'ft thou, art thou guilty or not

guilty ?

Mrs. Gaunt. I defire to have more time to confi-

der of it.

L. C. J. Jones. You know whether you be guil-

ty of this Offence ; what need you have any time

of Confideration for that ?

Mrs. Gaunt. I don't know. Sir ; I am ignorant in

the Law, and in things of that nature.

L. C. J. Jones. But this is not Matter of Law ; it

is, whether you did receive thefe Traitors or no

knowingly ; this James Burton, knowing him to

have committed Treafon : Can't you tell whether

you did or no ?

Mrs. Gaunt. Not guilty.

Clerk. How wilt thou be try'd ?

Mrs. Gaunt. By God and my Country.

Clerk. God fend thee a good Deliverance.

Then the Middlefex Jury returning, Mrs. Gaunt

was fet afide, and Ring and Fernley brought to the

Bar, who were both brought in guilty by the Jury.

Clerk. Set Henry Cornijh to the Bar, and Eliza-

beth Gaunt, [Which was done.'] You the Prifo-

ners at the Bar, thefe Men that have been now cal-

led, and here appear, are to pafs between our Sove-

reign Lord the King and you, upon your feveral

Lives or Deaths : If you challenge any of them, you

muft fpeak as they come to the Book to be fworn,

before they are fworn.

Mr. Cornifo. My Lord, I muft humbly beg leave

of your Lordftiip and this honourable Court, that

I may renew my Requeft. The time of notice gi-

ven me for my Trial being fo fliort, it hath no Pre-

cedent, I think : I humbly pray your Lordfhip I

may have time allowed for my Trial •, I have had

no Counfel, no Pannel, no Help in the world ; I

had not Pen, Ink, nor Paper, my Lord, thefe are

very hard things. My Lord, his Majtfty was peti-

tion'd laft Night by my Children, and he was gra-

cioudy
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cioufly pkafed to fay, that he would refer it to my
Lords the Judges. I only pray your Lordftiips,

that you would be pleafed to allow me Time

:

Though here is a grievous Indiftment brought againfl:

me, yet I doubt not but to clear my felf of what

is alledged againfl: me, if I have but Time to pre-

pare my felf for it : therefore I humbly pray I may
have Time allotted.

L. C. y. Jones. You told us fo before, that you

had exhibited a Petition to the King, and that the

King did refer it to the Judges ; you fhew us no-

thing of that.

Mr- Cornijh. My Lord, I can but only fignify to

your Lordlhip what I hear ; my Children were with

me, and told me they had petitioned the King, and

his Majefty was pleafed gracioufly to receive it,

Mr. At. Gen. The King left you to the Courfe of

the Law.
Mr. Cornijh. It is very hard Meafure , I have no

Preparation at all, no more than at the firfl: Mo-
ment ; but I blefs God, I hope I fhall in time fa-

tisfy you of my Innocency.

L. C. J. Jones. You were apprehended and fei-

zed upon Tuefday laft, , this is almoft a Week ; you

knew what you were charged withal,

Mr. Cornijh. My Lord, I did not know what I

was charged withal, I had no Liberty of Friends to

come to me ; my Wife at length obtained Leave,

but it was in the Prefence of Major Richardfon ; I

had no Friend with my Wife, no Pen, Ink, nor

Paper.

L. C. J. Jones. Was Pen, Ink, and Paper deny'd

you ? Did you aik it?

Mr. At; Gen. As foon as he petition'd for it, he

had it.

Capt. Richard/on. He had Pen, Ink, and Paper.

L. C. J. Jones. When was that ?

Capt. Richardfon. On Saturday.

Mr. Cornifh. My Lord, it was eight a-clock at

night.

Mr. Juft. Levinz. Mr. Cornifh, I would not have

you think you are ufed otherwife than other Men
are ; for I mull tell you, it is not ufual to have Pen,

Ink, and Paper, without Leave.

Mr. Cornifh. I know it hath been allowed in the

like Cafe.

Mr, Juft. Withins. Ay, upon Petition, never elfe,

Mr. Juft. Levinz. There are many Men, and of

as good Quality as you, tried for killing Men : does

any body give them Notice? Is there any more
Neceffity of Notice in Point of Treafon, than in

Point of Murder ?

Mr, Juft. Withins. I told you what your Offence

was, when you were committed.

Mr. Cornifh. My Lord, I remember in my Lord
KuffeV^ Cafe, he had at ieaft feven or eight Days al-

lowed him.

Mr. Juft. Levinz. It may be fo -, but it is not ne-

ceffary. Prifoners that are tried here generally have
no Notice at all ; if one Man hath a fingular Fa-
vour, another Man cannot claim it.

Mr. Cornifh. My Lord, I have a material Wit-
nefs above a hundred and forty Miles off.

L. C. J. Jones. My Lord's Trial, I think, was
put off" but till the Afternoon.

Mr. CornifJj. With Submiffion to your Lordftiip,

I think he had eight Days aflign'd him. But my
Lord, I humbly conceive I have a Witnefs that is

very material in my Cafe, that is 140 Miles out of
Town, in Lancaflnre ; I humbly pray I may have
Time allotted me to fend for him.

L. C. J. Jones. Why did you not let forth that

in your Petition to the King ?

Mr. Cornifh. My Lord, I did not underftand the

Cafe,

L. C. J. Jones. Were not you committed for

High-Treafon ?

Mr, Juft, JVithins. I told you fo my felf: I ftiew'd

you the Commitment ; therefore you can't pretend

you were ignorant of it.

Mr. Cornifh, My Lord, it did not mention this

King or the laft : And I am not a Lawyer, I am
not Ikill'd in thefe Things ; I am very ignorant, and
hope your Lordftiip will confider me ; my Inno-

cence will appear as bright as any Man's that ever

ftood at this Bar.

L. C. J. Jones. I don't believe you want that E--

vidence a hundred and forty Miles off". Is he the on-
ly Man that can make your Innocence appear ?

Mr. Cornifh. My Lord, by what I apprehend he
will be the moft material Witnefs I have. My Lord,

I fhall defire nothing but with Submiflion to your

Lordftiip and the Bench ; but I humbly conceive it

is very reafonable I fhould have Time, I humbly
pray your Lordftiip to confider it.

L. C. J. Jones. Mr. Attorney, have you any Di-
reftions ?

Mr. At. Gen. No, my Lord.

Mr. Cornifh. I do not doubt, if I might have a

little Time, to make my Defence.

Mr. Ju&.fVithins. You Ihould have applied your

felf to the King, it does not lie in our Power.

Mr. Cornifh. My Lord, I humbly pray you to

confider my Cafe.

Mr. Juft. Withins. Mr. Bridgman here on the

Bench fays, there was a Petition before the King,

for putting it off j and the King abfolutely refufed

it.

Mr. Juft. Levinz. We have nothing to do, Sir

;

we are here by Commifllon to try you.

Mr. Cornifh. My Lord, I have been denied a

Copy of the Pannel ; I hope that is reafonable, I

muft defire a Copy of the Pannel.

Mr. At. Gen. That is none of your Right, Mr.
Cornifh.

Mr. Cornifh. Mr. Attorney^ with Submiflion, I

hope I ought to have it.

Mr. At. Gen. No, you ought not to have it -, you

have your peremptory Challenges, you may chal-

lenge thirty-five without Caufe.

L. C. J. Jones. You Ihall have a Copy of the

Pannel here.

Mr. At. Gen. Yes, here he may.

Mr. Cornifh. It is a very hard Cale, when I have

a material Witnefs fo far out of Town, that I can't

have a little Time allotted.

L. C. J. Jones. Can't every Man that comes here

to be tried fay the very fame Thing, that he hath a

material Witnefs in France, Spain, or any where elfe,

and that when that Witnefs comes, his Innocence

will be as clear as the Sun ?

Mr. Cornifh. My Lord, my Witnefs is in Lanca-

fijire, I cannot help it ; I befeech your Lordftiip to

confider me : I am apt to believe that he would fo

much vindicate my Reputation in this Matter, that

it v/ould be a very great Satisfadion to your Lord-

ftiips ; and I am fure you are not for opprefling any

Man.
L. C. J. Jones. No, Sir, that we are not.

Mr. Cornifh. I am fure you are for the juft Vindi-

cation of the Government, for executing of Juftice,

and I will defire no other than that.

L. C. 7„
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L. C. J. Jones. Mr. Attorn^, if you pray he may
be tried, we can't deny it.

Mr. //. Gen. Mr. Cornijh, I cannot defer it, I have

no Authority ; and why you fhould be in another

-Condition than other Prifoners, I don't know; you
have not deferved fo well of the Government.

Mr. Cornijh. I have not the Names of the Wards
where thefe Men live, and their Trades.

Mr. North. He hath a Copy of the Pannel, and

that is fufficient.

L. C. y.Jones. You may afk them where they live.

Mr. Cornijh. I hope I may have Pen and Ink, my
L,ord.

L. C. J. Jones. Ay, ay.

1'hen the Jury were called, and ajter Mr. Cornifti

had challenged thirty jive of them, the JuryJworn were

as followeth

:

'Thomas Rawlinjon,

Thomas Langham,
Ambroje IJied,

Thomas Pendleton,

John Grice,

Thomas Onehy,

William ClowdeJly,

Richard Holford,

William 'Longboat,

Stephen Coleman,

Robert Clavel,

William Long.

Proclamation being made. If any one can inform,

&c. Mr. Cornijh was fet aQde, and Elizabeth Gaunt

at the Bar.

Clerk. Elizabeth Gaunt, hold up thy Hand.
[Whichjhe did.} —— You of the Jury, look upon
the Prifoner, and hearken to her Caufe : She Hands
indidled by the Name of, &c. (as before in the In-

dictment) Upon this Indiftment Ihe hath been ar-

raigned, and thereunto pleaded not guilty, and for

her Trial hath put her felf upon her Country, which
Country you are. Your Charge is to enquire, whe-
ther flie be guilty of this High-Treafon whereof fhe

ftands indidled, or not guilty. If you find her

guilty, l£c.

Mr. Phipps. May it pleafe your Lordfhip, and
you Gentlemen that are fworn, Elizabeth Gaunt
the Prifoner at the Bar ftands indicted, for that fhe

knowing James Burton, together with other Traitors,

traitoroufly to have confpired the Death of the late

King, and to raife Rebellion in this Kingdom, did

harbour the faid James Burton, and gave him Five
Pounds in Money.

Mr. At. Gen. May it pleafe your Lordfhip, and
you Gentlemen that are fworn, the Prifoner ftands

indifted for harbouring of Burton, who was a great

Traitor, and for procuring a Way for his Elcape

beyond Sea, and alfo for giving him 5 /. to bear his

Charges. In the former Trial you had an Account
of her Hufband, and in this you will hear Ihe and
her Huft)and were the great Brokers for carrying

over fuch Traitors, as my Lord Shaftesbury and o-

thers ; thefe have taken Care to convey them over

at all times. We will produce our Witnefles. Call

Burton and his Wife. [Mr. Burton yw<?r«.]

Mr. At. Gen. Do you know Mrs. Gaunt ?

Mr. Burton. Yes, Sir.

Mr. At. Gen. Pray give my Lord and the Jury
an Account how fhe harbour'd you, and all the Paf-

fages that paft between you and Mrs. Gaunt. Pray
tell firft whether you were engag'd in the Matter of

the Rye ?

Mr. Burton. How I came concerned I will tell

you, if it pleafe you.

. Mr. At. Gen. Speak.

Mr. Burton. The firft Time I knew any thing of
it, Mr. Keeling came to me one Saturday Morning

I

and afked me if I was to go to London. I faid, Yes,

I was to go to the Exchange -, and he defir'd me ro

meet him at the Mz/r^-Tavern within Aldgate, and
afk for Number Five. I came at the Time, and no
body being there, I was going av.'ay, and met with
a Country-man, with a Stick in his Hand, that had
but one Eye-, he came and afk'd for the fame Num-
ber : So the Gentleman fent his Boy after me, and
told me one ftay'd for me. When I came, he aflc'd

me, if I afk'd for Number Five ? and I faid, Yes.

By whofe Appointment ? By Jofiah Reeling's, faid I.

So he afk'd the Man of the Houfe to fliew a Room i

He fhew'd a Box, but he would have a Room, and
went up Stairs, and call'd for Pipes and a Candle,

and a Pint of Wine. In a little while Keeling came
in, and brought Barber and Thompfon, and no body
fpake almoft any thing but Rumbold, ( that was
Rumbold with one Eye, for Keeling when he came in

call'd him Captain /?«wMi) and Rumbold talk'd a-

bout Privileges and fuch Things at firft, and he faid

his Houfe was a convenient Houfe, and there they

might do the Bufinefs: but before they had done^

I found they defign'xi to kill the King, but nothing

troubled him but killing thePoftillion, to kill a Man
in cold Blood. But then fays we. Ifyou arefor killing,

we have done, and fo broke up ; that was the End
of that. A while after Mr. Keeling went in, and
made a Difcovery : I never came among them after-

wards. So after Mr. Keeling had difcovered, I was
in the Proclamation for being there at thatMeetingj

and abfconded my felf, and lay hid. A Matter of
two Months after, Mrs. Gaunt came to enquire

of my Wife where I was, to fpeak with me ; fhe

brought her to me. She told me, there were fome
Perfons about to make an Efcape, and would have

me go along with them. I told her, with all my
Heart : So I afk'd her which Way and how they

intended to go. She told me, they had provided

Horfes to ride down to Rochford-}ri\M-\di:&d, and
there was a Veffel to carry them over ; and, fays

fhe, be ready by fuch an Evening, and I will callfor
you. Accordingly fhe did, and had me into Bijhopf-

gate-Street, and in Half-moon- Alley in a little Brew-
houfe, up ftairs in a Chamber, there were both the

Rumbolds ; one of them did not go, and the other

and I lay there all Night : and in the Morning a

Man came and called us away, and we went to

White-Chapel to take Horfe, to ride down to Roch-

/?r^-Hundred, and ftay'd for the Vefl^el two Days ;

and when we met the VefTel, it was a fmall Veffel,

and bad Weather, and the Mafter of the Veffel had
but one Hand and two Boys, one a very little one \

and we went down the Creek, and I afked the Man
where he did intend to land us -, and he told us, at

OJiend. Said I, I underftood we were to go for

Holland to the Brill. Says he, my Veffel is only

able to go to OJiend or Dunkirk, either of them.

Says Rumbold, I don't underftand the Sea. Says I,

this is a very fmall Veffel and leaky, and the Man
not able to manage it. Says I, I will go back again

to London. Says he, I will do as you do ; and v/e

both parted at London, and I never faw him after-

wards till I faw him at Awjlerdam. I lay by a great

many Months after ; then Mrs. Gaunt came to me
again, and told me there was two other Perfons go-

ing, and I might have a Paffage if I would go : So
Ihe bid me be ready by fuch an Evening, and I was

ready ; and a Boat being ready at the Water- fide,

carried me to Gravejend, where I went in a Veffel to

Amjierdam.

Mr. At. Gen. Where were you ?

Mr.



1(585- O.B. for High-Treafbn. 45
Mr. Burton. I was with my "Wife at my Daugh-

ter's : I had a Daughter married, her Hufband was

drown'd.

Mr, At. Gen. How came Mrs. Gaunt to take fo

much care of you ? Give the Court an account.

Mr. Burton. She might think I knew fomething

of her Hufband, if I fhould be taken ; I fuppofe

that might be the chief thing.

Mr. At. Gen. What had her Hufband done ?

Mr. Burton. Her Hufband, I fuppofe, knew
fomething of the Bufinefs.

Mr. At. Gen. What Bufinefs ?

Mr. Burton. About feizing the Tower : He came

to me, and would have had me gone with him
with Capt. Walcot to the Tower, to fee what Force

there was of Soldiers ; and Capt. Walcot faid he

had a defign to take an Houfe over-againft the

Tower., to put in fome Men there to break in upon

the Tower -, and Gaunt was with him.

L. C. J. Jones. What difcourfe had you with

her about the Plot ?

Mr. Burton. Nothing with her.

Mr. At. Gen. What was it fhe would help you

away for .''

Mr. Burton. I fuppofe this was the reafon, be-

caufe fhe knew I knew her Hufband was con-

cern'd.

Mr, North. Did fhe afTift you with any Money .?

Mr. Burton. Yes,

Mr, North. How much ?

Mr. Burton. She gave me a parcel of Money
jufl as I was going away ; I put it among other

Money.
Mr. North. How much ? 30 or 40 s ?

Mr. Burton. More than that.

Mr. Sol. Gen. Were you gone from your own
Houfe when this Woman came to you ?

Mr. Burton. My own Houfe was broke up a

great while before.

Mr. Sol. Gen. Did you appear publickly when
Ihe came to you ?

Mr. Burton. No, an't pleafe you.

^' C- 7- Jones. Had there been any fearch for

you before ?

Mr. Burton. Yes.

Mr. North. You were in the Proclamation at this

time ?

Mr. Burton. Yes, an't pleafe ye, Sir.

, Mr. At. Gen. Did fhe carry you to Rumhold ?

Mr. Burton. Yes.

Mr. At. Gen. Was there any difcourfe between
Rumbold and her ?

Mr. Burton. No ; there was an elderly Man in

the Houfe, I did not know him, carried me up to
Rumbold, there was both of them.
Mr. At. Gen. What Money had you of her.

Mr. Burton. I believe about 5 /. I told her I

had lain a great while, and Money was very bare
with me ; and fhe told me fhe would get me a
little.

Mr. At. Gen. Did fhe know what you were con-
ceal'd for ?

Mr. Burton. Every body knew that, becaufe I

was in the Proclamation.

Mr, North. What Direftions did fhe give you,
how you fhould behave yourfelf when fhe went with
you to Bijhopfgate-fireet ? how did flie fay you muft
carry yourfelf .?

Mr. Burton. Nothing there, fhe gave no order
about that.

Z,. C. J . Jones. Did flie tell you you were con-
cern'd in the Plot with her Hufband ?

Vol. IV.

Mr. Burton. She did not tell me fo. Sir.

L. C. J . Jones. Did you tell her you were con-

cern'd in the Plot with her Hufband }

Mr. Burton. I did not tell her fo.

Mr. At. Gen. Who were the two Men that were
prepared to go with you that time ?

Mr. Burton. One Patchil.

Mr. At. Gen. He was kill'd in the Fight. Was
Patchil in the Fight .''

Mr. Burton. Yes, an't pleafe you, he was kill'd.

Mr. At. Gen. And who was the other ?

Mr. Burton. T'other was a Man liv'd in South-

wark ; I never faw him before.

Mr. Com. Serj. What Direftions did fhe give you
about your own Name, or any others when you
went into the Boat ?

Mr. Burton. If I knew any body, that I fhould

not take notice I knew them.

L. C. j. Jones. You were not to take any Ac-
quaintance of any body in the Boat ?

Mr. Jufl. JVithins. Heark you. Sir, you looked

upon all thofe to be engaged in the Plot. All

that fhe endeavour'd to fave, were of the fame
Level.

Mr. Burton. Rumbold was ; Rumhold was in the

Proclamation.

L. C. J. Jones. Did fhe tell you, that you were
in the Proclamation ?

Mr. Burton. No, an't pleafe your Lordfliip, flie

did not tell me fo.

Mr. North. Did fhe never difcourfe of your be-

ing in the Proclamation ?

Mr. Burton. No, not as I remember ; it was a

general thing.

Mr. Juft. Withins. But why fhould fhe come to

you to tranfport you, if it were not for fuch a

thing?

Mr. Burton. Her Hufband was with me about

going to the Tower.

yir. At.Gen. Burton, pray thus ; when you came
from the IVeft, what Overtures were to help you
here from her, or her Hufband ?

Mr. Burton, Her Hufband was with me at Fern-

lef% Houfe, and he told me there were two or three

Perfons to go in two or three Days, and I fhould

go with them.

Mr. At. Gen. You named your Daughter, what

is her Name ?

Mr. Burton. Mary Gilbert.

[Then Mary Gilbert was called und[worn.

Mr. At. Gen. Do you know Mrs. Gaunt '?

Mary Gilbert. Yes, Sir, I know her, fhe was our

Neighbour.

Mr. At. Gen. Then give an account of her com-
ing to you about your Father,

Mary Gilbert. She came to our Houfe that Night

my Father went away, I never heard a word of

the Difcourfe that pafl, for I always went out of

the way.

Mr. JuiiWithins. Why did you go outofthe way?

Mary Gilbert. Becaufe they were not willing I

fhould hear the Difcourfe.

Mr. Com. Serj. You are upon your Oathj Mi-

flrefs, you mufl tell the truth,

Mary Gilbert. I do. Sir ; I will tell no more.

Mr. Sol. Gen. Did you fee your Father go away ?

Who did he go with, in what Company ?

Mary Gilbert. I can't tell.

Did Mrs. Gaunt go with him ?

I met my Father and Mrs. Gaunt

my Mother and I were to meet

Mr, At. Gen.

Mary Gilbert.

in Houndfditch,

them in Bijhopfgate-Jtreet.

Mr.
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Mr. Com. Serj. Well, what was the reafon why
you did not meet ?

Mary Gilhert. We were to meet at feveh a- clock,

and we went to the Houfe, and they were not

come ; and we were coming home, and met them

in Houndfdilch, and my Father had Mrs. Gaunt un-

der the Arm, and went back to a Houfe without

Bifhopfgate.

Mr. Sol. Gen. Did Mrs. Gaunt carry him thither ?

L. C. y. Jones. Do you know why your Father

was to go away .''

Mary Gilbert. He went upon the account of the

Proclamation ?

L. C. J. Jones. Then you knew of the Proclama-

tion ?

Mary Gilbert. Yes, Sir, I knew of the Proclama-

tion.

Mr. Com. Serj. Whofe Acquaintance was the

Man in Bijhopfgate-ftreet ?

Mary Gilbert. He was none of mine,

Counfel, When your Father went up flairs into

a Room, did you fee any body with him ?

Mary Gilbert. Yes, Sir, it was a Man that had

but one Eye, a fuU-fet Man, full of Pock-holes ;

but I never faw him before, nor after.

/ Counfel How came you to fee him ?

Mary Gilbert. By going up ftairs to fee my Father.

[Mary Burton /worn.

Mr. At. Gen. Do you know Mrs. Gaunt there .-•

Mrs. Burton. Yes, Sir.

Mr. At. Gen. iPray will you tell the Court, how
fhe came to enquire after your Hufband ?

Mrs. Burton. Yes, Sir, at my Daughter's Houfe.

Mr. At. Gen, What difcourfe happened between

you ?

Mrs. Burton. No difcourfe •, but fhe faid if I was

willing, my Hufband fhould go away, and fhe

would take care.

Mr. Sol. Gen. But why fhould he go away ?

Mrs. Burton. I don't know why, but only upon
the Proclamation.

Counfel. Woman, did fhe take notice your Huf-

band was gone from home, and had left his Houfe ^.

Mrs. Burton. I knew myfelf, my Lord.

Mr. Jufl. Levinz. Where did you go ?

'Mrs. Burton. My Hufband went out of doors

by his own felf, by Appointment, and we were to

meet, my Child and I together without Bifhopfgate,

by the Catherine-wheel.

Mr. Com. Serf Who made that Appointment ?

. Mrs. Burton. Mrs. Gaunt.

Mr. Com. Serj. Upon what account did fhe come
.to you to fecure.your Hufband?

Mrs. Burton. Upon the account he was in the

Proclamation, and I thought within myfelf, for

fear my Hufband fhould know any thing againfl

her Hufband ; but I never faid fo, fori was glad

my Hufband fliould be helped away, willing to

fave his' Life, for I knew it was Death.

Mr. Jufl. Lm«z. And you took that to be the

meaning of it in reference to the Proclamation ?

. Mr. Sol. Gen. How far did you live from her.

Mrs. Burton. Formerly we dwelt pretty near one

another, when Mrs. Gaunt kept a Tallow-Chand-
ler's Shop.

L. C, J. Jones. Woman, do you. yerily believe

fhe knew your Hufband was in the Proclamation ?

Mr. Jufl. — Did you never fee the Prifoner at the

Bar at any time m Holland ?

Mrs. Burton. No.
Mr. At. Gen. Nor her Fluliand ? ,

,

Mro. Burton. Ncr her Hu-HJand.

Mr. At. Gen. I afk you at this time when your
Hufband went away, and his Houfe was fearch'd,

how far did fhe live from you then ?

Mrs. Burton. She had but Lodgings, I don't
know where her Dwelling-houfe was.

Mr. At. Gen. Where were her Lodgings ?

Mrs. Burton. At the upper end of Old Gravel-

Lane, and my Daughter in the middle of Gravel-

Lane, in JVorceJler-Jlreet, as far as it may be to

Newgate, thereabouts.

Mr. At. Gen. Was it taken notice of all over the

Street that the Lloufe was fearched, and your Huf-
band gone ? Was that taken notice of in the Neigh-
bourhood ?

Mrs. Burton. Yes, yes.

Counfel. Between the time your Hufbnnd went
firil away, and the time fhe came to take care of

him, had you no difcourfe about the reafon of his

going away, nor of the Proclamation ?

Mrs. Burton. No.
L. C. J. Jones. What fay you Woman to this

Evidence, feveral WitnefTes fay you were very bufy

in contriving the Efcape of Burton ; what was the

reafon why you would fend him av/ay ?

Mrs. Gaunt. 1 did not contrive to fend him away.

L. C. J. Jones. The Woman fays fo. Burton fays

fo, the Daughter fays the fame.

Mrs. Gaunt. Where, Sir ?

L. C. J. Jones. At Bif-jopfgate or Houndfditch.

Mrs. Gaunt. I deny it.

L. C. J. Jones. And you gave him Money after-

wards.

Mrs, Gaunt. Who faw me give it him ?

L. C. J. Jones. He fwears it.

Mrs. Gaunt. He was the more beholden to me.

L. C. J. Jones. Did you, or did you not ?

Captain Richardfon. She fays fhe is not come here

to tell your Lordfhip what fhe did.

L. C. J. Jones. Woman, did not you hear that

Burton's Name was in the Proclamation about Rum-
hld's Plot ?

Mrs. Gaunt. It is like I might.

L. C. J. Jones. You might hear it

!

Mrs. Gaunt. Yes.

L. C. J. Jones. And yet you would by all means

help him to efcape .?

Mrs. Gaunt. I can fiiy nothing againfl it, if they

fwear it.

L. C. J. Jones. Do you know what you are charg'd

withal .^ You are accufed for relieving and com-

forting Burton, whom you knew to have commit-

ted Treafon.

Mrs. Gaunt. My Lord, he fays fo.

L. C. J. Jones. And for helping him to efcape,

and giving him Money in order to it.

Mrs. Gaunt. He fays fo.

L. C. J. Jones. He fwears fo ; what do you fay ?

Mrs. Gaunt. Is that fufficient ?

Mr. Jufl. Ay, and another fwears it, that is

fufRcient.
,

Mrs. Gaunt. I have not heard any body elfe fwear

it.

Mr. Juft. Yes, his Wife.

Mrs. Gaunt. Not about the Money.

Mr. Jufl. You came and foUicited him to go

feveral times.

Mrs. Gaunt. It is very untrue, my Lord.

L. C. J. Jones. Did you know his Houfe had

been fearch'd to find him ?

Mrs. Gaunt. I did not know it a great while fince,

I might know.

[Here Burton'j Pardon was produced again.

Mr.
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Mr. Juft. TFithins. It is a Pardon for Burton^ now
he is a good Witnefs *, Gentlemen.

L. C. J. Jones. Have you any more, Woman, to

fay for yourfelf .^ If you can tell us any other Caufe

than that he was guilty of Treafon, wherein your

Hufband was concern'd.

Mrs. Gaunt. No, I deny that, that I knew my
Hufband was concern'd in any thing of that kind.

L. C. J. Jones. Wherefore then would you take

fo much care to fend him away ?

Mrs. Gaunt. I don't tell you, my Lord.

L. C. J. Jones. You don't tell us, but the Wit-
nefles have fworn it.

Mrs. Gaunt. I mufl leave it to them.

L. C. J. Jones. Gentlemen of the Jury, this Wo-
man ftands indicted for High-Treafon, for con-

cealing, comforting, and relieving one James Bur-

ion, a Perfon that had committed High-Treafon ;

and for endeavouring that he might make his ef-

cape, and giving him 5 /. in Money. Gentlemen,

the Evidence that is given is by Burton, his Wife,

and his Daughter. Burton fays, that this Woman
was very foUicitous feveral times to help to fend

him beyond Sea. He does tell you, that when
there was a Plot againil the Life of the King,

wherein Rumhold v/as concern'd, and one of the

chief Aftors, that he himfelf was prefent at one of

the Confultations concerning it, and that afterwards

he did withdraw himfelf from the Company, as he

fays ; but he fays, that this Woman's Hufband
being likewife concern'd in the Plot, and this Wo-
man, as he believes, knowing that he was able to

make fome Difcovery concerning her Hufband, and
knowing alfo his danger in refpedt of his own Guilt,

fhe endeavours to fend him away firfl to Rochford,

and fo to go beyond Sea. And afterwards, in an-

other place in Houndfditch, and from thence he was
to be conveyed beyond Sea. It is true, there is no
diredl Proof that there was any particular men-
tion that Burton was in the Proclamation for that

Treafon ; but the Woman fays, and Burton him-
felf fays, that they do both verily believe, that the

Prifoner at the Bar did know he was in the Procla-

mation, and therefore there was no particular dif-

courfe concerning it -, and fhe herfelf being examin-
ed, fays, fhe might hear that his Name was in the

Proclamation, and fhe might hear that his Houfe
was fearched, and that he could not be found ; and
yet notwithflanding all this, fhe endeavours to con-

ceal him. V/hat can be the meaning of all this in

this Woman, but that fhe was very zealous to main-
tain the Confpiracy, and was a great AfTiflant to all

Perfons that were concern'd in it ? She will not tell

you any other Caufe wherefore fhe fhould be concern-
ed to convey this Man beyond Sea, and therefore in

all reafon you ought to conceive it was for this ; it

was a known Caufe, made known to all People by
the King's Proclamation. If you believe fhe did
know or believe Burton to have been guilty of that

Treafon, and that flie did help to convey him away,
as theWitnefTes have proved that fhe did, by giving
him Money, and folliciting him feveral times to be
gone, then you ought to find her guilty.

Then the Jury defiring to ask a ^ejlion. Burton
was called again ; but being gone out of Court, was
fentfor, and Mr. Cornifh was fet to the Bar.

Clerk. Henry Cornifh, hold up thy Hand ; you of
the Jury, look upon the Prifoner and hearken to his

Caufe ; he ftands indifted by the Name of Henry
Vol. IV.
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Cornijh, late of the Parifhof St. Michael Baffifhaw, in

the Ward oi Bafjifhaw, London, Merchant, ^c. as be-

fore in the Indidtment. Upon this Indiftment he
hath been arraign'd, and thereunto pleaded Not
Guily, ^c.
M. Phipps. May it pleafe your Lordfhip, and

you Gentlemen that are fworn, Henry Cornijh, the

Prifoner at the Bar, ftands indifted, for that he
knowing that the late Duke of Monmouth, William

Ruffel Efq; the late Lord Grey, and other Traitors,

had confpired the Death of the late King, and to

raife Rebellion in this Kingdom, did promife to

aid and alTift them in compafTing this wicked Ima-
gination, againft the Duty of his Allegiance, i^c.

To this he hath pleaded Not Guilty, &c.
Mr. Cornifh. I am innocent of the whole matter.

Officer. Burton is come.

L. C. J. Jones. Let us make an end of that firft.

In the Evidence that you gave againft Elizabeth

Gaunt, you faid that you did receive Money from
her, 5 /. or fome fuch Sum.
Mr. Burton. Yes, an't pleafe your Lordfhip.

L. C. J. Jones. Did fhe owe you any Money ?

Mr, Burton. No, my Lord.

L. C. J. Jones. Upon what account was it you
receiv'd that Money ?

Mr. Burton. She gave it me.

L. C. J. Jones. Upon what account was it ^ To
afTift you in your Efcape ?

Mr. Burton. She knew I was bare of Money,
and gave it me of her free Will.

L. C. J. Jones. And it was at that time you
went away ?

Mr. Burton. Yes.

Mr. Juft. Withins. It was to afTift ycu in your

Efcape ?

Mr. Burton. Yes, I believe fo.

Mr. Com. Serj. Who paid your Boat-hire ?

Mr. Burton. I paid none, I don't know, the

Waterman can tell.

Mr. At. Gen':' May it pleafe your Lordfhip, and

you Gendemen of the Jury, Mr. Cornip, the Pri-

foner at the Bar, ftands indided for contriving the

Death of the late King, and for raifing Rebellion

in the Kingdom, and is charged that he did confent

to be affifting to that Rebellion that was then de-

figned. It is not unknown to you. Gentlemen, for

there have been feveral Trials of that Confpiracy.,

that there was a great Rebellion defign'd in Eng-

land by the late Duke of Monmouth, the Lord Rujfel,

and Sir Thomas Armflreng -, and particularly Gen-

tlemen, there was a Meeting (which aiicady hath

appeared in publick, ) at Mr. Sheppard's Houfe,

where the Lord Ruffel, the late Duke of Mon-

mouth, Sir Thomas Armftrong, Mr. Rurafey, and the

late Lord Grey, met to confider and adjuft mat-

ters. At that Meeting Mr. Cornifh indeed came in

very late, (for he was invited and knew their Defign

then) he came in late, and fo was not at the who'e Dif-

courfe •, but there was a Declaration framed to be put

out when they fhould rife, and they did acquaint

Mr. Cornifh with it, and they read it to Mr. Cor-

nifh, and Mr. Cornifh did like it very well, and pro-

mifed he would be aflifting, as we will prove to

you. Gentlemen. Another Inftance of Mr, Cornifh'^

Rebellion, for I need not tell you what part he adted

when he was Sheriff, and maintain'd that
^
which

was the Ground-work of the Rebellion, letting the

Commonalty againft the Government of the City:

Another Inftance we will give you is, his Under-

U 2 Sheriff

* i:ho- it might male him a good tVitnefs, yet unlefs he had been attainted, it was not legal to try any for receiving or comforting him,

for had he been conniia, jet if he had had his Clergy, the other, n»ho is in nature of an Acefary, is difcharged thereby. Hale'/ Hift.

P. C. p. 222.
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Sheriff that was employed to divide the City, and

to raife Men within the City, having difcourfe with

Mr. Cornijh about the fettling that matter, he liked

it very well, and promis'd he would be aflifting to

him, and you may eafily prefume Mr. Goodenough

the Under-Sheriff was very privy to all the Afts of

Mr. Cornijh at that time. We will call our Wit-

nefles. Mr. Rumfey.

Mr. Cor. I defire the Witnefles may be kept

apart.

Mr. At. Gen. They will prove it upon you at

two times.

Mr. Cor. You will find me guilty of neither

;

I am as innocent as any Perfon in this Court.

Mr. At. Gen. So was my Lord Rujfel to his

Death, Mr. Cornijh : do you remember that ?

Mr. Cor. Mr. Attorney General., I fpeak in

the Prefence of the great God, I am as innocent as

any Man in this Court.

Mr. At. Gen. Mr. Rumfey^ pray will you give

my Lord and the Jury an account of the Infur-

redtion that was to have been in England, in the

late King's Time, and what concern the Prifoner

had in that Affair.

Mr. Rumfey. My Lord, about the latter end of

05fober, or the beginning of November, my Lord
Shaftesbury defired me to go to Mr. Sheppard's Houfe,

where there was a Meeting of thofe Gentlemen that I

did name before, the Duke of Monmouth, my Lord

Rujfel, my Lord Grey, Sir 'Thomas Armjlrong, and

Mr. Fergujon, and Mr. Sheppard, and accordingly I

went j I came late there my felf, for they were jufl

going away, when I came in. I told them my Mef-
fage, and they told me they were difappointed by
Mr. Trenchard. I had not been there a quarter of

an hour, but we were going away, and Mr. Shep-

pard was call'd for by his Man, and he went down
Stairs and brought up Mr. Cornijh ; and when he

came into the Room, he told the Gentlemen there

met, that Mr. Alderman Cornifh was come ; fo as

foon as Mr. Alderman CorniJIo came mto the Room,
he made his Excufe to the Gentlemen that he did not

come fooner, and that he could not flay with them ;

the Reafon why he could not flay with them, he told

them, was, that they were to meet that Night about
their Charter, and there was never another Alder-

man in Town but himfelf, and therefore he could

not flay, there was a NecefTity of an Alderman to

be there. And upon that Mr. Fergujon opened his

Bofom, and from under his Stomacher pull'd out a

Paper ; they told him, they had that Paper read,

and defired to read it to him : Mr. Fergujon read it,

and Mr. Sheppard held the Candle all the while that

it was reading ; and after they had read it, they afked

him how he liked it, and he did fay he liked it very

well.

L. C. J. Jones. What were the Contents of that

Paper ?

Mr. Rumjey.' The firft part of it was complain-

ing of the Mifgovernment of the late King -, there

were two Points in it that I do remember very well,

that they would declare for : One was Liberty of
Conjcience ; and t'other was. That all thofe that

would afiift in that Infurreition, that had any Lands
of the Church, or the King's, in the late War,
fhould have them reflored to them.

L. C. J. Jones. Was there any thing in that Pa-
per that did engage any body to an Infurreftion }

Mr. Rumjey. I did not hear all the Paper, nor
did I take great notice of it •, but thofe two Points
were in it, to engage them that would affift.

Mr. At. Gen. What was the Effed of the Paper ?

Mr. Rumjey. It Was to be a Declaration upon the
Rifing ; when the Rifmg was to have been, this

was to have been difperfed abroad.

Mr. At. Gen. Mr. Rumjey, was there a Rifing
intended at that time ?

Mr. Rumjey. Yes, and they met there for that

Purpofe ; and Mr. Trenchard was the Man to

manage the Bufmefs about Taunton, and he difap-

pointed them.

Mr. At. Gen. What was your Meffage from my
Lord Shajtesbury to them ?

Mr. Rumjey. It was to know what iffue they

had come to about the Rifing, and to prefs them
to it, for fuch a matter as that was not to be long

kept a-foot ; either let them come to a Refolution

to rife, or let it fall for good and all.

Mr. At. Gen. After Mr. Cornijh had expreffed

his liking of this Bufinefs and Declaration, what
follow'd ?

Mr. Rumjey. He did fay he liked it very well ;

and that poor Intereft he had, he would join with

it.

Mr. At. Gen. Speak that again.

Mr. Rumjey. Mr. Cornijh did fay, he did like

the Declaration, and with the fmall Intereft he
had, he would appear to back it, or Words to that

Effeft.

Mr. Cor. My Lord, fince he takes the Free-

dom to charge me with thefe things, I never was
at a Confult in my Days.

Mr. Jufl. Levinz. You were not then at Mr.
Sheppard's that Night ?

Mr. At. Gen. Will you deny you were at Mr.
Sheppard's that Night ?

Mr. Cor. 1 do declare, I never was at Mr.
Sheppard's in any Confult in my Life, as he de*

clares ; but I have had great dealings with Mr.
Sheppard.

L. C. J. Jones. You fhall be allowed your Li^
berty ; pray, Sir, be not tranfported with Paflion.

I doubt, before this time, notwithflanding the

Confidence you feem to have, there are few be-

lieve you to be as innocent as any Perfon prefent.

Mr. At. Gen. You will he^r more from his

Oracle.

Mr. Jufl. Levinz. Were you there when my Lord
RuJJel was there ?

Mr. Cor. 1 was not there when my Lord
Rujfel was there, as I remember.

L. C. J. Jones. Were you prefent, hear, hear.

Sir : were you prefent at Sheppard's when Furgujon

was there ^

Mr. Cor. My Lord, I have been at Shep-

pard's feveral times, but I never liked the Man
for his Morals, and therefore never liked to be in

his Company.
L. C. J. Jones. He pull'd the Pap^r out of his

Bofom.
Mr. Cor. It is as great an Untruth as ever

was told in the World ; but, my Lord, feeing he

takes this Freedom to charge me, I defire to

know whether he flands here as a lawful Evi-

dence }

L. C. J. Jones. What is your Exception ?

Mr. Cor. He ftands charged guilty of Trea-

fon.

L. C. J. Jones. That it felf does not difable him
to be a Witnefs.

Mr. Cor. Before he hath his Pardon, my
Lord ?

L. C. J. Jones. I dont know whether he hath

his Pardon or not.

Mr.
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Mr. At. Gen. There is no Indidmenc at all upon

him.

Mr. Juft. Levinz. If he were convifhed, or out-

lawed of Treafon, it were fomething ; an innocent

Man may be charged.

Mr. Rumfey. My Lord, Mr. Cornifh and I have

been very well acquainted thefe fourteen Years or

thereabouts, and have had great concerns together j

for during die time that I managed the King's Cu-

ftoms at Briftol, fix Years I was there ColJedtor, he

did return between three and four hundred thoufand

Pounds for me •, he is a very honeft Gentleman, and

I appeal to himfelf, whether I take delight to appear

here to accufe him.

Mr, Cornifh. But Colonel, what is the reafon that

you have not accufed me all this while ?

Mr. Rumfey. Mr. Cornijh, I hope that is not an

Objedion, I think I fuffer for it and not you ; it

was Companion, and the fame CompafTion makes
you deny it to fave others ; if you would deal

openly, I make no doubt, but you might partake

of the King's Favour yet, as well as I have done,

Mr. Cornijh, I do thankfully accept of his Maje-

fty's Favour at all times, but I thank God I am in-

nocent in this matter, and do not ftand in need of it.

Mr. Rumfey. And you fay I accufe you falfely

;

then Mr. Cornifj, you don't ftand there, nor I here.

Mr. At. Gen. Pray, will you afk him any Que-
ftions }

L. C. y. Jones. But pray don*t enter into a long

Harangue.

Mr, Cornifh. My Lord, I do humbly conceive,

that he docs not ftand here as an Evidence,

L. C. J. Jones. You have the Judgment of the

Court for that,

Mr. Cornifh. Before he is pardon'd ?

L. C. J. Jones. I don't talk of a Pardon % what
Record have you againft him ?

Mr. At. Gen. You were prefent and heard that

refolv'd before in my Lord Rujfel's Cafe.

Mr. Cornifh. My Lord, Mr, Rumfey did upon
his Evidence give in, and he was obliged by his

Oath to fpeak the whole Truth —

—

L. C. J. Jones. Now you are making your Speech,

it is not your proper time ; you fhall urge any
thing againft Mr. Rumfey's Evidence, or the Cre-
dibility of it when it is your time.

Mr. Cornip. My Lord, I do here defign it.

Mr. At. Gen. Mr. Rumfey, pray recolledl ; had
you never any Difcourfe with him at other times ?

Mr. Rumfey. We have had a long Acquaintance,
fourteen Years -, but in my Life, I never heard him
fpeak any thing before or fince that, to my know-
ledge.

Mr. At. Gen. Mr. CornifJi, will you afk him any
more Queftions }

Mr. Cornifh. I defire to know
Mr. Rumfey. What would you know ?

Mr. Cornijh. Whether did you and I difcourfe of
thefe matters at any other time .?

Mr. Rumfey. No,
Mr, Juft. Levinz. You muft not ftand to dia-

logue between one another, but fpeak as we may
hear you,

L. C. J. Jones. You fhall argue if you will, when
you come to make your Defence in the proper time,
the Improbability of any thing that he hath faid, or
the Impoffibility, or Repugnancy to any Truth, or
any Evidence that you can give to the contrary

;

but I fay, this is not your time.

Mr, Corjiifi. I never was at any Confult in my Life.
Mr, At. Gen. That is a Name he gives it j was

you never at a Meeting about a Rifing ?
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Mr. Goodenough fworn.

Mr, At. Gen. Mr. Goodenough., are you acquainted
with Mr. Cornifh ?

Mr. Goodenough. Yes, Sir.

Mr. Cornifh. My Lord, I humbly conceive he is

not a Witnefs, he ftands indided upon an Out-
lawry ; I can produce it.

Mr. At. Gen. We do admit it.

L. C. J. Jones. They admit your Exception, and
will anfwer it by producing a Pardon.

Mr. Cornifh. I need not fay any thing againft

him, he is known well enough.
Mr. Juft. Withins. He was your Under- Sheriff,

Mr. Cornifh.

Mx. Cornifh. Much againft my Will; I oppos'd
him to the utmoft \ and this is nothing but Malice
againft me.

[Mr. Goodenough^% Pardon read.]

Mr. Cornifh. I do humbly conceive this can't be
done, but by a Writ of Error, or an Aft of Par-
liament.

L-CJ- Jones. Can't the King pardonan Outlawry r'

Mr, Juft. Withins. That is no piece of Law, I

am fure of it.

Mr. At. Gen. Goodenough, pray what do you know
of a Rifing intended againft the late King ?

Mr. Goodenough. All that I have to give an ac-

count of, is a Difcourfe —

—

Mr. At. Gen. Anfwer what I afk you ; what do
you know of a Rifing by others ?

Mr. Goodenough. I know nothing of that Bufinefs

of my Lord RuJJel's ; but there was a Defign to rife.

Sir, in London ; wedefign'd to divide it into twenty

parts, and out of each part to raife five hundred Men,
if it might be done, to make an Infurreftion.

L. C. J. Jones. What were thefe Men to do when
they were raifed ?

Mr. Goodenough. They were to take the I'ower.,

and drive the Guards out of Town.
Mr. At. Gen. Jjfray, acquaint my Lord and the

Jury what Difcoijrfe you had with Mr. Cornifh.

Mr. Goodenough. Before this was agreed on by
us, I chanced to be at Alderman Cornijh's % Sir,

faid I, now the Law won't defend us, tho' we
be never fo innocent ; but fome other way is to

be thought on. Upon this, faid he, I wonder the

City is fo unready, and the Country fo ready.

I faid to him again. Sir, there is fomething thought

of to be done here ; but, fays I, in the firft place,

the Tower ought to be feized, where the Maga-
zine is : upon this he made a little Paufe, and faid,

I will do what I can, or what good I can. To this

purpofe he anfwered me ; and about fome time after,

he met me upon the Exchange, and afl<ed me how
Affairs went ? which I u'nderiiood to be relating

to what we difcours'd -, this is all that I can fay. I

never met after this, but only upon the Exchange^

he afk'd how matters went.

Mr. At. Gen. Was there any Difcourfe about

feizing the Guards ?

Mr. Goodenough. I have told you the whole Dif-

courfe.

M. At. Gen. Pray, repeat it.

Mr. Goodenough. I told him, fays I, Sir, now

it is plain, the Law will not defend us, though we

are never fo innocent, or to this purpofe.

Mr. Sol. Gen. Upon what occafion was that Dif-

courfe ?

Mr. Goodenough. Every thing going againft us.

Mr. Sol. Gen. How ?

Mr. Goodenough. This was in Eafier Term, as

near as I can remember, 83.

Mr.
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Mr. At. Gen. Ay 83.

Mr. Goodenough. Therefore, fays I, fomething

elfe is to be thought on, fome Courfe elfe is to be

taken : to this purpofe he anfwer'd me, I wonder

the City is fo unready, and the Country fo ready.

L. C. Baron. What Country ?

Mr. Goodenough. He had been in the Country,

as I underftood before, that I don't know.

Mr. Cornijh. What time was this. Sir ?

Mr. Goodenough. In Eajier Term, or thereabouts,

83. I told him then. Sir, there is fomething

thought of to be done here in London^ to this

purpofe ; but fays I, in the firft place, the Tower

is to be feized, where the Magazine is -, fo he an-

fwered me, after fome Paufe (he paufed upon it)

fays he, I will do what good I can, or what I can,

to this purpofe.

Mr. Sol. Gen. Did he feem to diflike feizing the

Tower at all ?

Mr. Goodenough. Not at all,' Sir, it did not ap-

pear fo to me.

Mr. Sol. Gen. What Difcourfes had you any o-

ther time ?

Mr. Goodenough. I never had any Difcourfe of

this matter, or any thing relating to it at any other

time, but only when 1 came upon the Exchange^

how things went.

Mr. Sol. Gen. And did you give him an account ?

Mr. Goodenough. I faid, well. I gave him a

general Anfwer, for that was not a place to talk in,

and that I apprehended of this Difcourfe.

Mr. Sol. Gen. Had you any other matters .?

Mr. Goodenough. I had fome other matters of ma-
naging the Riot, that was brought againft him, and
feveral others, and my felf alfo.

L. C. J. Jones. Will you alk him any Queflions,

Mr. Cornijh ?

Mr. Cornijh. Whether his Pardon be allowed ?

L. C. y. Jones. We heard it read.

Mr. Cornifh. This being a Cou|| inferiour to the

King's Bench •

L. C. J. Jones. Here is a Pardon 'inder the Great
Seal, Sir, and here is a Pardon of that Offence
which you charge him with, and which you take

to be a fufficient Exception againft his being a Wit-
nefs, we are fatisfied it is fufficient.

Mr. Cornijh. Pray, my Lord, is not this Pardon
fpecial ?

L. C. J. Jones. What do you mean by that ?

Mr. Cornijh. Becaufe, my Lord, he hath been
in an A6t of Treafon fmce 5 therefore, my Lord,
if he be not pai'doned of that

L. C. J. Jones. No, no, he is not indifted for

it ; we can't try him now for any Treafon of that

nature.

Mr. Cornifh. I humbly conceive he hath not had

a Pardon for his laft Treafon.

L. C. J; Jones. I muft tell you, if he be guilty

of Treafon, till he is tried and convidled, it doth
not take off his Teftimony.

Mr. Corn. Pray, Mr. Goodenough, remember
all your Tricks, whether or no, was there any
body prefent when this Difcourfe paft between you
and I ?

Mr. Goodenough. No body but you and L
Mr. Corn. You were not fo converfant in my

Houfe, I know.
Mr. Goodenough. Sir, I came to you about the

Bufinefs of the Riot.

Mr. Corn. How many times might you be at my
Houfe ? Not three times, I believe.

L. C.J. Jones. You afk a Quefton, and anfwer
it your felf. i

Jac. 11.

Mr. Corn. My Lord, I defire to know, where

,

it was thefe Words were fpoke.

Mr. Goodenough. Sir, in your lower Room-
Mr. Corn. In my own Houfe ?

Mr. Goodenough. Yes, Sir.

Mr. Corn. And no Company there ?

Mr. Goodenough. And no Company.
Mr. Corn. That is very ftrange, and that after-

wards you fhould meet me, and difcourfe this matter

again.

Mr. Goodenough. No, Sir, all I fay, it this, you
met me upon the Exchange, and afked me how
things went.

Mr. Corn. That might be in reference to the

Suit you were managing for the Rioters ; I know
of nothing elfe,

Mr. Juft. JVithins. And I tell you, Mr. Cornijh.,

that was a Branch of the Plot ; take that from me.
Mr. Corn. My Lord, he was Attorney in that

Caufe, and I might afk, how matters went in refe-

rence to that Trial •, but I take God to witnefs, no-

thing elfe, as I remember.

L. C. J. Jones. But here you fay, it was a ftrange

thing that Mr. Goodenough and you fhould be in a

Room alone, when you acknowledge him to have

been the Attorney in a Caufe of mighty Confequence

among you.

Mr. Corn. He was concern'd for all, and I

ftedfaftly believe he was never with me twice about

that Suit -, but he hath been at Sir Thomas Playefs ;

there he often went about that Affair ; and I do not

believe that ever he came to me about that Buli-

nefs.

L. C. J. Jones. Is that all you have to fay to

him. Sir?

Mr. At. Gen. Will you afk him any more Que-
ftions ? if not, goon, we have done.

Mr. Corn. My Lord, Colonel Rumjey is a Per-

fon that hath acquainted the Court, that there

was a long acquaintance between him and me. I

have ferved his Majefty in my Place, and do it to

this day. My Lord, it is a very improbable thing,

that I fhould meet him at Mr. Sheppard^?,, where I

faw fuch wicked horrible Doings j and that he

fhould never afterwards fpeak to me about that

Affair. He came to my Houfe, I remember, about

the return of fome Monies for his own private Ufe ;

for he was then out of his Majefty 's Employment.
He does declare here, he never faid a Word to

me, never fpake to me any thing of it but there.

My Lord, it is a very flrange thing, that there

fhould be fuch a Contrivance to ruin the King and

Kingdom, and that I fhould be one in this Bufi-

nefs, this Villany, and not be confulted how to

carry it on ; it is very ftrange, they fhould fee me,
and never fay a Word of.it afterwards to me. My
Lord, I hope, and you Gentlemen of the Jury,

that you will confider the Improbabihty of it ; it

is as improbable as any thing in the World. I hope

it doth appear to your Lordfhip and this Bench,

that there is no probability in it ; he owns we had

a great deal of Freedom ; he owns we were ac-

quainted for fourteen Years together, and that I

fhould be at fuch a wicked villainous place once,

and fee him fo often afterwards, and never fpeak of

it, and never fay any thing of it, the Great God of

Heaven and Earth, before whom I ftand, knows
that I know nothing of all that he hath fworn a-

gainft me : He muft fwear thefe things to fave his

own Life ; if he will take away my Life, he will

take away many others, without queftion, if he

can fave his own. I fhould not urge this, but God
is
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is my Witnefs, I never heard any thing of a Contri-

vance or Plot, till my Lord Rujfelh Trial : Thefe

are very ftrange things, if fo be fo good a Govern-

ment as we have, fhall not prote6t fuch innocent

Men ; truly, my Lord, I am as innocent as any

Man in this Court, if I were to appear before the

Great God in Judgment this Moment,
L. C. J. Jones. Look you, Mr. Cornif!o, I would

with all my heart allow you all the Liberty ima-

ginable, to fpeak pertinently to your Defence, but

to oppofe Confidence, and very great Ailurance,

upon your being in the Prefence of Almighty God,
againfl: exprefs Teflimony, is the weakeft Defence

that can be ; if you have any Witneffes, if you have

any thing to urge againft the Teftimony of any of

thefe Pe.-fons, befides the Improbability of it,

v/hich you have often mentioned over and over

again, you fhali be heard with all Patience : if

you have Witnefies that you will call, we will hear

them likewife.

Mr. Corn. My Lord, I think his Treafon be-

ing confeffed, and not bdng pardoned •

Mr. Juft. Withins. Is that all you will fay,

Mr. Cornifi ?

Mr. Corn. I hope you will bear a little with

me, I am highly concerned.

L. C. J . Jones. You are fo.

Mr. Corn. I have had no help, and it is well

known, I am not fldlful in the Law. 1 don't un-

derftand what to fay, nor how to plead my Caufe,

having no help, nor no affiftance allowed me. My
Lord, it is a moft improbable thing that I fhould

be at this place, where this horrible Wickednefs
was, and that it fhoyld lie all this time never men-
tion'd : I have been, my Lord, feveral times in Pri-

fon this Year, and I think my Virtue will be fo

much the greater, to be again and again purged,

as I have been -, that which hath pleafed me very

much, hath been my Innocency : Would any Man
in my Circumflances have ftaid and continued in

this Nation, if he had not known himfelf perfectly

innocent ? Others have gone away, and I could as

freely have gone, after I have been taken up four

times.

L. C. J. Jones. I doubt there are a great many are

not gone, Mr. Rumfey hath told you plainly, it was
Compaffion to you, though Injury to himfelf, that

he did not accufe you fooner.

Mr. Juft. Levinz. Here is Gaunt ftaid here till

within this Vv^eek or Fortnight, and never ftirr'd.

Mr. Juft. Withins. Mr. Cornijh, my Lord hath
put you in the right Way for your Defence, if you
can invalidate the Teftimony, or call any Wit-
neffes, do iti but to talk at this rate, you may do
it this Month (for ought I know) and 'twill fignify

,no more than it hath done already.

Mr. Corn. The Improbability is fo manifeft.

L. C. J. Jones. Is it enough to fay. Improbabili-
ty, Improbability, Improb.ibility ? Is that enough ?

Have you faid any more ?

Mr. Corn. My Lord, I have faid this, that

this Gendeman that fliould be fo converfant in the

Town, I in his Company, and he in mine ; is it

not improbable.'' .

Mr. Juft. Levinz. Look you, Mr. Cornijh, I will

tell you what the Method is, to give Evidence firft,

and then apply it in fumming up the Evidence ; if

you were fumming it up, the Court hath all the
realbn in the World to hear you ; if you have Evi-
dence, the Way is to give your Evidence, and
apply it if you can.

Mr. Juft. Withins. Have you any Witneffes ?

Mr. Corn. Againft Mr, Rumfey }

Mr. Juft. Withins. Againft any body, Mr, Rum-
fey if you will.

Mr. Corn. My Lord, I humbly conceive that

this Witnefs, Mr. P^umfey, ought not to ftand ; if

your Lordfhip fatisfies me^ I ftiall be very much
obliged to your Lordftiip : He declared upon his

Oath, when he fwore againft my Lord Ruffel, that

he had nothing elfe to fwear againft any Man.
Mr. Juft. Withins. How does it appear?

Mr. Corn. I will produce it, if your Lordftiip

pleafe to give me time.

Mr. Juft. Withins. But afterwards he difcover'd a
great deal more,

L.C.J. Jones. Look you. Sir, if you have any
Exception againft Mr. Rumfey's Teftimony, we will

hear you, propound a legal Exception.
Mr, Corn. My Lord, I humbly conceive, he

not producing his Pardon, his Evidence is not good.
L. C. J. Jones. You have had the Opinion of the

Court.

Mr. Corn. If your Lordlhip over-rule me,
L. C. J. Jones. We muft over-rule you.

Mr. Corn, If that will not be granted me,
L. C. J. Jones. Then you have no more to fay ?

Mr. Corn. But for my Innocency, for that (I

know) I have enough to fay.

L. C. J. Jones. That is in your own Breaft, the

Jury can't fee that ; will you call any Witneffes ?

Mr. Corn. I have fome Witneffes to call here,
as to Mr. Goodenough., my Lord.

L- C. J. Jones. What is your Exception againft

Mr. Goodenough ?

Mr, Corn. My Lord, it was my moft great

Unhappinefs and Misfortune, that this Goodenough
was admitted into the Office of Under-Sheriff ; and
my Lord, that I might fully convince your Lord-
fhip and this Court, all that I defire is, fome few
Men may be call'd ; befides, I think there are a
thoufand, I may*fay, that will bear me witnefs, I

did oppofe him,

L. C. J. Jones. But pray, Mr. Cornifh, is that an
Exception that he does not fwear true, becaufe you
would not let him be your Under-Sheriff?
Mr. Corn. It looks like Malice.

L. C. J. Jones. You did admit him to be Under-
Sheriff, all the World knows that,

Mr, Corn. But I can fet forth that I did oppofe

him, and the Reafons why I did oppofe him.

L. C. J. Jones. You may, if you will, give Evi-

dence, what an Inftrument he was to you, and how
he ferved you in your Office, when you were Sheriff:

is this to the purpofe ?

Mr, Corn. Yes.

L. C. J. It is not at all the purpofe.

Mr. Corn. My Lord, I was impofed upon by
my Partner.

L. C. J. Jones. You could not be impofed upon,

you had equal Power with your Partner.

Mr. Corn. If your Lordihip pleafes to confider

the Temper of that Man.
L. C. J. What Man ?

Mr. Corn. Bethel, I mean, what an obftlnate

Man he was. My Lord, I hope I can purge my
felf greatly in thefe matters.

L. C. J. Jones. If you will, tell to what you v/ill

call them.

Mr. Corn. The great Averfion that I had.

Mr. At. Gen. We will admit that he did oppofe

him, becaufe he would have had more Money.

Mr. Juft, Withins. You have heard the Opinion

of the Court,

. Mr.
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Mr. Juft.— It is not material whether he came

in with or without your Confent.

Mr. Corn. Mr. Gosfright, will you be pleas*d

to declare to my Lord, how I was impos'd upon

by fufFering Goodenough to be Under-Sheriff .?

Mr. Gosfright. My Lord, after that Bethel and

Cornijh were chofen Sheriffs, they had fome Meet-

ings together concerning an Under-Sheriff ; Mr. Be-

thel he named Goodenough, Mr. Cornijh he named
another ; they could not agree, the Difference did

arife in three or four, or more Days Debate, as I

remember, and Mr. CorniJIj did tell Sheriff Bethel^

he was refolved if Goodenough were Under-Sheriff

he would fine, and not hold, and told him the rea-

fon why : He faid he was a Man that he would not

truft a Hair of his Plead with, and he had no Know-
ledge, he believVi of the Bufinefs ; but withal, he

told him, he was a Man obnoxious to the Govern-

ment, and he was an ill Man, and had done ill

things, and he v/ould not truft his Eftate and his

Reputation in the hands of fuch an Under-Sheriff.

Bethel he inGfled upon it, and he was refolved he

would have Goodenough, and Cornijh's Man fhould

not be.

L. C. J. Jones. Who was CorniJIo's Man ?

Mr. Gosfright. I know the Man, but forget his

Name. Millman.

L. C. J. Jones. Can you tell what Goodenough was

to give for the Under-Sheriffwick ?

Mr. Gosfright. No, indeed.

L. C. y. Jones. Was there no Difcourfe ?

Mr. Gosfright. Not in my hearing.

L. C. J. Jones. Was Goodenough Under-Sheriffto

Cornijh at lafl }

Mr. Gosfright. Yes, Sir.

L. C. J. Jones. How did they agree ?

Mr. Gosfright. I believe the Animofities were fo

great, that they were never reconciled ; for Cornifh

had fo befpatter'd Goodenough, that he was fo ill a

Man, that Goodenough, I believe, could never digefl

it well.

L. C. J. Jones. Did you hear any angry Words,
after he was admitted to be Under-Sheriff?

Mr. Gosfright. Truly, I never was at Alderman
Comic's while he was Sheriff: But I heard that Cha-
xafter of him,

L. C. J. Jones. And what was the Reafon you
did not go to Mr. Cornijh's ?

Mr. Gosfright. No, I believe Goodenough never

came there, but I was at neither of their Houfes.

Mr. Jufl. Levinz. Pray, how many Juries did

you help him in ?

Mr. Gosfright. Truly I was fo little acquainted, I

could not help him.

Mr. Juft. Levinz. I hear other People fay the con-

trary,

Mr. Gosfright. I was but newly come into England,

and could know no Man.
Mr. Corn. Alderman Love.

L. C. J. Jones. To what purpofe do you call him,

Sir ? To the fame ?

, Mr. Corn. It is evidently to declare how much
1 was impofed upon,

L. C. J. Jones. Pfha ! I will tell the Jury, I will

do this for you, upon this Man's Teftimony, that

you were unwilling that Goodenough fhould be Under-
Sheriff.

Mr. Corn. My Lord, there is a great deal more
in it.

L. C.J. Jones. What is there more ? he never

heard an angry Word between you, during the time,

he fays, afterwards you admitted him to be Under-
Sheriif.'^

Jac. 11.

Mr. Corn. Mr. Love, will you f)leafe to declare

to the Court, what averfion I had to Mr. Goodenough

being the Under-Sheriff.

Mr. Love. My Lord, I did receive a Subpoena
laft Night, and I wonder'd at it, I confefs ; ever

finCe I W2S fo happy to get out of publick Employ-
ment, having apply'd my felf to my private Affairs,

I never came to Guild-Hall. But all I can fay, is

this, that when it was publickly talk'd upon the Ex-
change, meeting Mr. Cornifh upon the Exchange, I

did hear him inclined to have another Man (one I

don't know,) to be his Under-Sheriff, and that he
did not like Mr. Goodenough, but was inclin'd to

another Man : but it is fo long ago, I believe I

might perfwade him, having been Sheriff above
twenty years ago, to Mr. Hcifiings, an honeft Man ;

I got my ^ietus efi, without trouble : But I m.ufl

fay this for the Gentleman, I did hear him complain,

that he was impofed upon to take this Man.
L. C. J. Jones. How long was it after the time ?

Mr. Love. It was before they had pitched upon a

Man, and he was much inclined to one Mr. Mil-
bourm or Millman, or fome fuch name, that is all

I can fay.

L. C. J. Jones. Do you think we fit here to hear

Impertinencies ^ God forbid, Sir, I fhould hinder

you from giving any Evidence ; but this is not at

all material.

Mr. Corn. If your Lordfhip pleafe to let Mr.
Jekyl come, he will tell you what this Man did de-

clare, why I was againfh him.

L. C. J. Jones. If you had not entertain'd Mr.
Goodenough, then there might be fomething of Ma-
lice in it, but you did receive him.

Mr. Corn. 1 had private Covenants with Be-

thel, before I would let him come into the Office.

Mr. Jekyl, pray will you declare to my Lord, and
the Jury, what averfion I had againft Mr. Good-

enough's being; Under-Sheriff ?

Mr. Jekyl. Truly, my Lord, Alderman Cornifh

and I, living near together, I had occafion to go
to him, feveral times, about Bills of Exchange ;

and he told me, when he was Sheriff, how he was
troubled with Bethel, becaufe he would put Good-

enough upon him, for I don't intend to have him,
fays he, for I know he is obnoxious to the King and
Government, and defired me to fpeak to Mr. Bethel

about it, but I had no acquaintance with him till

he was Sheriff : And fome came to me, to defire me
to fpeak to Alderman Corniflo to receive Goodenough.

Truly, fays I, I find him fo averfe againft him,

that it is not for me to perfuade him, to take a Ser-

vant he muft put fuch truft and confidence in ; for

I faw Alderman Cornifh was fo averfe to it, that I

would not do it.

Mr. Sol. Gen. Pray do you think in your Con-
fcience, he was more obnoxious to the Government
than his Partner, ShtnS Bethel, was ?

Mr. Jekyl. I muft confefs, I have heard much of

Sheriff Bethel, but I never heard that Cornifh was
any dilfaffefted Man to the Government.

Mr. Sol. Gen. But which was the moft difl!affe6ted

Man to the Government, Bethel, or Goodenough ?

Mr. Jekyl. Truly, as I remember, he faid, he

would not have him, becaufe he was obnoxious to

the King and Government.

Mr. Juft. Withins. This Gentleman was in a Limb
of the Plot himfelf, as great a Rioter, and as hot

as any of them, this Evidence that they call : I re-

member you, Mr. Jekyl, I'll affure you.

Mr. Corn. If Sir William 'Turner be upon the

Bench, I defire him to fpeak.

I L.C. 7,
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L.C.J. Jones.We will hear Sir William Turnerany
H^

thing.

Mr. Corn. I defire he would declare how I was

ufed.

Sir William Turner. I don't remember that ever I

faw Mr. Goodenough's Face before this time, fo I

have nothing at all to fay againft him, nor can I fay-

any thing, but what Mr. Cornijh told me ; and that

was, he once came to my Houfe fome time after he

was chofen Sheriff, and told me, that Mr. Bethel

preffed very much for taking Goodenough to be his

Under-Sheriff •, that he had no mind to accept him,

and he would propofe another, and it caufed a great

Difference, but it was at laft compofed, but how, I

can't tell.

L. C. J. Jones. Now, Mr. €orniJh^ by my con-

fent, if you will, call all the Aldermen upon the

Bench -, whether they will, or will not, fay the fame

thing, for my part, I will agree, that they have gi-

-vren Evidence (if they will be contented themfelves)

to the fame purpofe.

Mr. Cornijh. My Lord, I fhall not give your

Lordlhip unneceffary trouble,, but I think it is con-

venient to call fome Witneffes, to prove the Manner

of my Life and Converfation.

Z>. C. J. Jones. Your Life hath not been in the

dark.

Mr. Cornijh. The Dean of Canterbury, Dr. Til-

lotfon. (who did not appear.)

L. C. J. Jones. Will any Man atteft your Loy-

alty in London ?

Mr. Cornijh. The Dean of Norwich, Dr. Sharp.

Is the Dean of Norwich here ?

Officer. No, Sir,

Mr. Cornijh. My Lord, here is Mr. Lane, I de-

fire he may be alked what he knows.

Mr. Lane. Upon the Trial of my Lord RuJ-

fel, according as Mr. Cornijh defires I may be heard,

it is with refped: to Colonel Rumfey^s Evidence -,

Colonel Rumjey fays, in my Lord's Rujfel's Trial,

he did not hear the Declaration read, becaufe it

was read before he came there.

Mr. North. Were you prefent at my Lord Ruf-

fel's Trial ?

Mr. Lane. No, Sir.

Mr. Juft. Levinz. Sir, that fignifies nothing.

Mr. Cornijh. That is a very material thing, my
Lord.

L. C. J. Jones. What is ? it is no proof at all.

Mr. Cornijh. Not the printed Trial ?

L. C. J. Jones. No.
Mr. Cornijh. It is by Authority.

L. C. J. Jones. Any body that was prefent may
fwear it.

Mr. Cornijh. My Lord, I defire I may have

the Minifter of the Parilh, Dr. Calamy, for my
conftancy at my Parifh-Church, and receiving the

Sacrament, according to the Rites of the Church

of England, that I am, to all appearance, a Per-

fon that does as well affedt the Government as any

Man.
L. C. J. Jones. I doubt you are all Appearance.

Dr. Calamy. My Knowledge of Mr. Cornijh hath

been fince I came to be Minifter of the Parifh,

which is about two Years, a little above two Years

;

whenever he was in Town he did ufe to come to

Church as conftantly as any one, and come with

his Family to Prayers, and did come to the Sa-

crament, and he did not only come at Eajier,

to fave himfelf from a Prefentment, but at our
monthly Communion ; and fince I have been Mi-
nifter of the place, I have often converfed with
Vol. IV.

him : All that I can fay, is, that I never heard him
fay a difrefpedful Word of the Government.

L. C. J. Jones. I hope he took you to be a Man
of another Kidney.

Dr. Calamy. I marked his words, becaufe of the

Charafter I had heard of him.
Mr. At. Gen. Pray, what was the Charadler

he had before thofe two Years.

Dr. Calamy. That was, what was publick.

Mr. Cornijh Jofeph Reeve, £/^-,

Mr. Reeve. My Lord, I received a Subpoena,
from the Prifoner at the Bar, yefterday. I have
been acquainted with him about fourteen or fif-

teen years, and had a confiderable trade with him,,

and fometimes we had fome Converfation, and
drank a Glafs of Wine together ; I thought he was
always very Loyal, and drank the late King's
Heakh, and this King's Health, and all the Roy-
al Family. I have no more to fay.

Mr. Cornijh. Mr. John Cook.

L. C. J. Jones. What do you examine this Wit-
nefs to ?

Mr. Cook. My Lord, I have dealt with him for

thefe twenty Years laft paft, I always found him
a very honeft Man, and a juft Man, and very

upright in his dealing, I always reckon'd him a

very honeft juft Man : I have dealt with him for

great Sums, and always knew him very juft and
upright.

L. C. J. Jones. Your Obfervation of him, as to

the Government.

Mr. Cook. I never knew any thing to the con-

trary, but that he was always very Loyal,

Mr. Cornijh. Mr. John Knap.

L. C. J. Jones. Mr. Cornijh, it is not impoffi-

ple for you to produce Men enough, that ftiall

fay, they know nothing againft you, concerning

the Government, and that you have been a Loy-
al Man, fure thofe you chufe, will fay fo, you
have chofen them -, and, perhaps, if it were the Bu-
finefs of the King's Counfel, they could do con-

trary : you are not accufed touching your general

Converfation, but concerning a particular Fadt.

Mr. Cor. It is improbable I fhould be a Per-

fon ever concern'd in thefe matters -, if you con-

fider, you find Cornijh mentioned only about be-

ing therfe.

L. C. J. Jones. Does not Mr. Rumfey tell you
the meaning why ?

Mr. Cor. It is very ftrange a Man fiiould be

at fuch an Hellifti Meeting, and I fee him over

and over fo many times, and never ipeak of it

again.

L. C. J. Jones. Mr. Cornijh, do not you know
I that Goodenough could not be produced, till the

Rebellion in the Weji ?

Mr. Cor. Is it probable that F fhould entertain

any Treafonable Difcourfe with Mr, Goodenough,

when I had fo much oppofed him in coming into

the Office ?

L. C. J. Jones. But you let him in.

Mr. Cor. \t is known to hundreds in this

Town, that I was impofed upon by an unreafon-

able Man ; my Innocency is as great as any Man's
and my Virtue fhould be confidered, when I have

been under thefe Impofitions : I have been Loyal

and Dutiful to my Prince, and Faithful to the

Government in all refpefts -, I have oppofed all

manner of Heats, as much as any Man whatfoe-

ver ; I can bring hundreds to fhew, that where I

heard Heats I allay'd them, and it is ftrange I

fhould be fuch a Man as I am reprefented here.

X L. C. J.
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L. C. j. Jones. Have you done, Sir ?

Mr. Corn. My Lord, I have thus muCh fur-

ther to fay, that I do think there is no proba-

bility that I could be at this Meeting j though a

man ftiould have a care how he takes God*s Name
in vain, I have faid it, and I do in the prefence

of the great God of Heaven declare it, I was ne-

ver at the Debate about thefe Affairs ; I take

the great God to Witnefs, I would not do it for

a whole World, if I were not innocent. My
Lord, it is moft improbable what Mr. Rumfey

fays.

L. C. J. Jones. It is a probable thing that Rum-
fey fhould forfwear himfelf, it is a probable thing

that Goo2enough fhould forfwear himfelf, who have

taken the great God to "Witnefs to the Truth

of what they fwear againft you -, but it is im-

probable that Mr. Cornijh Ihould not fpeak the

Truth.

Mr. Corn. I will call fome other Friends, if

your Lordfliip pleafe, to prove my Loyalty.

Mr. Knap. I ever found him a.fair, good Pay-

mafter.

Mr. At. Gen. He calls you for his Loyalty.

Did you never hear him fpeak any thing againft

the Government ?

Mr. Knap. I have not been in his Company
but now and then.

Mr. Corn. Did you ever know me fpeak any

thing againft the Government ?

Mr. Knap. No, Sir.

£. C. J. Jones. I marvel that you who have been

an Alderman a great while, don't call fome of

the Aldermen ; you have call'd Sir William Tur-

ner^ a very worthy Alderman, I wonder you

don't call fome others of your Brethren, that

are known Perfons.

Mr. Corn. Mr. Carleton.

Mr. Carleton. I have been acquainted with my
Coufm Cornijh ever fince the Year 6i, when, be-

ing a Merchant, trading in Cloth, I began my
acquaintance with him, and afterwards, he re-

commended me to the Party I married, and being

Relations, we had great intimacy together -, I have

been feveral times at his Houfe, he did always

afTure me of his Loyalty : I have told him what I

have heard People fay abroad, but he did afTure

me he was Loyal, and I do hope the very fame

of him.

L. C. J. Jones. But you remember you have

heard that he was not a Perfon of fuch eminent

Loyalty,

Mr. Carleton. That was upon the account, my
Lord, of his being in with Bethel ; but he did al-

ways afTure me of it.

Mr. Corn. My Lord, I hope your Lordfhip

will confider what temper the Man was of that I

was to be with, and how obftinate he was ; and I

hope I fhall not anfwer for his Crimes.

Mr. Juft. Mr. Corn, why did you qualify

yourfelf to ferve with him ? for you were not at

firft qualified.

Mr. Corn. I had been travelling/ up and down

in the Country.

Mr. Juft.—At that time to qualify your felf to

be an Officer, then you could lay afide all your

Scruples, and receive the Sacrament.

Mr, Corn. Jofeph Smart, Efq-,

Mr. Smart. I have known Mr, Cornijh above

thefe twenty Years, and dealt with him con-

fiderably, I never knew him but a very fair

Dealer.

Mr. Corn. Mr. William Crouch.

Mr. Crouch. I have had acquaintance a great
while with Mr. Cornijh, and have had feveral Deal-
ings ; I found him a very honeft Dealer, and a
good Pay-mafter.

L. C. J. Jones. What know you of his Loy-
alty ?

'

Mr. Crouch. For his Loyalty, I took it as the
Town did, though I never knew any Difloyaky
from him.

Mr. Corn. Mr. James Wejl.

L, C. J. Jones. Do you think you profit your
felf with this Teftimony ?

Mr. Corn. I would not offend you.

L. C. J. Jones. No, no, you don't offend, I
would gladly hear you, if there were any thing
pertinent to your Defence.

Mr. Juft. Withins. Mr. Cornijh., you have this

Happinefs, that you will be tried by your Fellow-
Citizens, of very good Quality and Underftand-
ing, I muft needs tell you.

Mr. Corn. I am fatisfied I have appeared here
with all the Care and Caution that becomes an
honeft Man ; I have fpoke nothing but what I have
confider'd as I have been in prefence of the great

God ; I never was at any Meeting, nor never
heard any thing of this till the Trial about my
Lord RuJJel.^ never heard one Word.

L. C. J. Jones. Gentlemen of the Jury, the

Prifoner at the Bar, Mr. Cornijh., is indicted, that

knowing that there was an Infurreftion intended
to be againft the late King, of blefTed Memory,
he did promife to be aiding and afTifting in it j

this is the Subftance of the Indiftment. There have
been two WitnefTes produced, Mr. Rumjey, and
Mr. Goodenough : Rumjey's Teftimony (fo far as

I am able to remember, after fo long a Difcourfe

and fo much time that hath been fpent) was to

this purpofe ; That the Duke of Monmouth, the

Lord Rujfel, Fergujon, and others, being in Mr.
Sheppard's Houfe, there came at length Mr. Cornijh,

and excus'd himfelf for coming late, and faid. That
he was to depart from them very fpeedily, becaufe

he was to go to attend the Bufinefs (as I take it)

of the Charter, where the Prefence of an Alderman
was neceffary, and none like to be there but him-
felf ; That Fergujon pull'd a Paper out of his Bo-
fom, fo fays Mr. Rumjey, and upon the defire of
the Company, it was read to Mr. Cornifo, and
Sheppard held the Candle ; there were thefe two
Points, Rumjey fays, they had agreed on in that

Paper, when the Rifing fhould be, they would
declare for Liberty of Confcience, and for the

Reftitution of thofe Lands, Bifhops Lands, and
King's Lands, to thofe Perfons from whom they «

had been taken after the King's Reftauration.

This Paper being read to Mr. Cornijh, he faid.

He did like it very well, (thefe were the very words
of Rumjey) and with that poor Intereft that he
had in the World, he would join in the AfTiftance

of them, for thofe Ends and Purpofes that were
mentioned in that Declaration. Then comes Good-

enough, and he tells you, that he came to him in

his Parlour, when he was Sheriff, faid, Now there

was no Safety, no Defence at all by Law, all

was gone, there muft be fome orher Courfe taken,

for the Law would not fufficiently proteft them :

Why, fays Mr. Cornijh, I marvel they are fo

flow in the City, when they are fo ready in the

Country. Ay, but fays Goodenough again to him,

there hath been fomething done in the City ; this

was after the time that the City had been put

into



for Higii-Treafoii.1685. O.B.
into feveral Divifions. I don't fee there is any

Teftimony from Mr. Goedenough, that Mr. Cornijh

knew any thing of that ; but fays he, there isfome-

thing done here, the Tower is to be feiz'd, there

is the Magazine, and that is to be feiz'd upon,

and then we fhali be able to do fomething : fays

he, I will do what good I can ; or, fays he, what

I can j he is not confident whether of thefe Exprefli-

cns he did life, I will do what good I can, or I will

do what I can. Afterwards he meets Mr. Cornijh up-

on the Exchange : here, I confefs, it is not fo exprefsly

to be applied to this Purpofe, that it doth failen

diredlly upon the point in the Indiftment ; but fays

he. How do Affairs go ? How do our Affairs

go ? fays he, very well : This is the Teftimony

given againft him. . If this be ti-ue, notwithftand-

ing Mr. Cornifi's, Proteftations of his Innocency,

fare there is nothing doth more plainly prove this

Indidment, than this Teftimony. He fays it is

improbable, very improbable that I in my Cir-

cumftances, that I (hould fay fo ; it is improbable,

becaufe Mr. Rumfey had Acquaintance with me
for fourteen Years together, that I have dealt with

him for vaft Sums, and that I fliould fay it in his

prcfence never but once •, and that Rumfey does

fay. He never heard him fpeak any thing to that

purpofe, but that one time ; and therefore it is

mighty improbable I ftiould fay fo. But what is

the Reafon, fays he, that this was not difcover'd

before ? To this Rumfey gives a pofitive Anfwer,

Truly fays he, Mr. Cornijh^ I had more Compaf-

fion for you, than for my felf, I have fuffer*d for

it, you have not fuffer'd for my filence. Then
Goodenough ought not to be allowed to be a com-

petent Witnefs, becaufe when Mr. Cornifh And Bethel

were chofen Sheriffs of the City, Mr. Cornifh was

much againft receiving Goodenough to be his De-

puty, and Goodenough muft fay all this malicioufly

againft him, becaufe he fo much oppofed his being

Under- Sheriff to him and Bethel. He hath pro-

duced feveral Witneffes to that Purpofe, and they

fay there was fome reluftancy in him to the re-

ceiving Goodenough to be his Under-Sheriff ; but it

is plain and clear to you all. Gentlemen, and

every body in the City knows that Goodenough was

his Under-Sheriff, and how well he ferv'd him,

and to what purpofes, I believe many of you very

well know. Another Improbability is, that he

fliould admit Goodenough to come into his Parlour

alotie, a Man that he had fo much difpleas'd ; but

if fo be he was once againft him, he did after-

wards take him not only to be his Under-Sheriff,

but employed him to be his Attorney, and then

he might very well admit him into his Parlour

alone, to difcourfe of his Bufinefs as an Attor-

ney, and this might fall in among other Dif-

courfe. Gentlemen, there are feveral other Wit-
neffes produced concerning the Honefty of his

Dealing, and the Honefty of his Converfation,

that they have nothing at all to fay againft ; but

Gendemen in a popular City, where he is, and

hath been fo well known, it is a very eafy mat-

ter to bring millions of Men to give the very

fame Teftimony, and certainly he will bring none,

having the choice of them, but fuch as ftiall fpeak

in his Favour ; but he fpeaks in the Prefence of

God, he fpeaks from the bottom of his Heart,

that he never had any fuch difloyal Thought en-

ter'd into his Mind. Gentlemen, hath no body
any Senfe of the Prefence of God but Mr. Cornifh ?

Hath not Rumfey call'd God to be a Witnefs to

his Oath ? and Goodenough hath done the like ?

Vox. IV.
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Why is it malicioufly againft the Life of Mr.
Cornifh ? for I don't know he does, in the leaftj

objeft any thing againft Rumfey, that there was
ever any Difpleafure between them two : V/hy
fhould he deliver this Teftimony, if it were not the
Teftimony of his Heart ? and that which he fays

himfelf, he had too long concealed out of the
Compaffion he had for him. Gentlemen, if a
great many Proteftations and Affeverations fhould
make a Man as innocent as confident, no Man
fliouId die by the Sentence of the Law ; it is an
eafy Matter for any Man to take up the fame
Affurance and Confidence that he hath done : And
for his being fuch a Church- man, as he now pre-

tends himfelf to be, for that is one thing by which
he would argue the Improbability of the thing,

and he would have you believe very much of his

Loyalty from it ; Gentlemen, all the Evidence
he hath given, is but of two Years ftanding,

and fince the Trial of my Lord Rufjel : and fuch

a Man as he, and many Men that were confcious

to themfelves of their Guilt, did think it very fie

to purge themfelves that way, to gain themfelves

a good Opinion that they were loyal to the Go-
vernment. But it is not deny'd by Mr. Cornifh,

that before that time he did not frequent the Church,
nor receive the Sacrament.

Mr. Cornifh. Thefe feven Years, my Lord.

L. C. J, Jones. Who did fay fo .? Sure no body
faid fo yet. I repeat the Evidence truly, all

you faid of that was out of the mouth of Dr.

Calamy.

Mr. Cornifh. Dr. Calamy came in but lately, and
his Predeceffor Dr. Whitchcot is dead.

Mr. Juft. Withins. Sir, you were not qualified

for your Ofiice if you had not took the Sacra^

ment.

L. C. J . Jones. You did lay afide all your Scru-

ples to qualify your felf to be Sheriff by re-

ceiving the Sacrament, which otherwife you could

not have been. Others that have fpoken of your

Converfation likewife fay, that the Report was

abroad, that you were not fo loyal and firm to

the Government as you ought to have been. Gen-
tlemen, you have heard the Evidence ; I have

done my endeavour to repeat it faithfully : If you

believe that he did promife to aid or join, or

agree with that Rebellion or Infurreftion, then

you ought to find him guilty of this Indiftment.

Mr. Cornifh. I am as innocent as any mortal

Man.
Then the Jury "withdrew, and after a conftde-

rable time returned.

Mr. Cornifh. My Lord, I hope I may have

one Word.
Mr. Juft. Withins. No, not till your Verdid.

Mr. Bar. Gregory, No, no, Mr. Cornip, we
can't.

Mr. Cornifh. I had a Witnefs more that was

very material, but I would not offend your Lord-

ftiip : Mr. Rumfey faid Mr. Sheppard held the

Candle.

Mr. Juft. Withins. Why did not you call him .?

You call'd a great many impertinent Witneffes.

Mr. Cornifh. I was not come to him, I would

have call'd them in Order.

Mr. Bar. Gregory. Why did not you produce

him then ?

Mr. Corniflo. Becaufe your Lordfliip feemed to

be angry.

Mr. Bar. Gregory. No, not at all.

X 2 Mr,
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Mr. Cornijh. I did forbear purely upon that Ac-

count. I pray, my Lord, let hina be call'd.

Mr. Bar. Gregory. Here were eight Judges and

my Lord Chief Juftice, and now here is only two :

Do you think we will defer things of this Nature ?

It is never alked. Apply your felf to the Judges :

It is a ftrange thing.

Mr. Jutt. Withins, This is only to delay Time.
Mr. Bar. Gregory. If he does fo, the Jury muft

go out again.

Mr. Jufb. Withins. After the Jury hath been

out an Hour, we muft have new Allegations.

Mr. Cornijh. I was tender of offending.

Mr. Juft. Withins. That is a Refledion upon
the Court -, under favour, Mr. Cornijh^ I told you
my felf over and over to call your Witnefles.

Clerk. Elizabeth Gaunt., hold up thy Hand.
Mrs. Gaunt. My Lord, I btfeech you, hear

me, you won't take Advantage I hope of me.

Mr. Juft. Withins. I declare my Opinion freely,

it ought not to be done.

Recorder. I think ftie ought to have it as well

as t'other.

Mr. Bar. Gregory. You call never a Witnefs.

Mrs. Gaunt. No, Sir, I could not tell, I have

fome to call.

Mr. Juft. Withins. I am of that Opinion you
ought to take the Verdid,

The Judges came again upon the Bench, and the

Jury found Mrs. Gaunt guilty.

L. C. J. Jones. Is Rumfey come in ?

Captain Richardfon. I have fent for him, he
will be here prefently.

Mr. Cornijh. My Lord, I muft pray your Lord-
Ihip, to confider my Tendernefs in offending you,

which made me omit calling Mr. Sheppard; I had
him in my Paper, he is in my Paper.

L. C. y. Jones. Don't you begin your Preface

fomething untoward ly, as though the Court would
not do you all the Kindnefs pofTible ; half a dozen
Times you were admonifh'd to call for pertinent

"WitnefTes. You did call, I am fure, a great many
impertinent Witnefles. Had you Mr, Sheppard's

Name in your Paper ?

Mr. Cornijh. Yes my Lord, but I was tender

of offending -, pray my Lord, be pleafed to re-

member Mr. F^umjey's, Evidence.

L. C. J. Jones. Is Mr. Rumjey here ? Sir, pray
hold your Tongue.

Mr. At. Gen. I would acquaint you, my Lord,
I fent a Subpoena for Mr. Sheppard, but could not

find him, but I underftand that Mr. Cornijh^s Son
was with him yefterday, and he has abfconded ;

this I will give an Account of upon Oath : This
my Lord, is a dangerous Pradice after Examina-
tion, and after the Jury is withdrawn.

Mr. Cornijh. I pray do not aggravate the Matter.

Mr. At, Gen. I muft do my Duty for the King.

Mr. Cornijh. My Son went to him, and found

him at Church,

Mr. At. Gen. Now Mr. Atterhury is gone. I

defire you fhould have all your right, but not have

Tricks put upon the King's Evidence.

Mr. Cornijh. His Evidence was, Mr. Sheppard^s

holding the Candle.

Mr. Juft. Levinz. For God's fake, could you
examine fo many to your Reputation, and forget

an
,
Evidence that was material .? but I muft tell

you, if you will bring Mr. Sheppard to be exa-

mined, fure it is repuifite, that the Witnefs that

fwears what you did there, ftiould be face to face

with him ; therefore Mr. Rumfey fhould be here

certainly.

Mr. Juft. Withins. It is fit to have Atterhury

here, to enquire if he did abfcond ; if Mr. Cor-

nijh\ Son was with him, and he abfconded upon
that Account, it is very material. This is a meer
Trick put upon the King's Evidence,

L. C. Baron. Mr. Cornijh, if you intend to pro-

duce Mr. Sheppard for that, to contradiifl Rum-
jey^?, Teftimony, I wonder that you fhould mifs

him, without you have had fome Notice fince.

Mr. CorniJJj. My Lord, I was not come to

him : my Lord, though I have fuch a vile Charge,

I am perfectly innocent.

Mr. Juft. IVithins. Now you may fee what we
have got.

Mr. Cornijh. I befeech you, my Lord, confider

me, it is as improbable a thing as any in the

World.
L. C. J. Jones. This is running over the fame

thing twenty Times. Where is Sheppard ?

Mr. Cornijh. He was here within this quarter

of an Hour.

Mr. Juft. Withins. Mr. Cornijh, is this fairly

done, when you faid he was upon the Spot ?

Mr. At. Gen. He was fubpcena'd by you, he
would not be found to be fubpoena'd by the

King.

Mr. Juft. Levinz. To make the Court come
down, and then to have no Notice of the Perfon

at all ; fure you may give the Court leave to take

Notice, that they are not civilly dealt with.

L. C. J. Jones, Who told you he was here ?

Mr. Cornijh. This Gentleman fays, he faw him.
Pray, my Lord, don't be offended.

L C. J. Jones. I never faw fuch a thing, the

Time was, you and your Partner would not have

allowed it.

Mr. At. Gen. If he comes, I will give him his

Oath.

Mr. Cornijh. My Lord, here is Major Richard-

Jon can bear Witnefs, I faid I muft fubpoena

Mr. Sheppard; I named him before Major Ri-

chardjon again and again, and faid, I muft not

omit him.

Mr. Juft. Levinz. Sir, I tell you what ; you han't

fliewed fo litde Skill to-day here, but that you could

maintain fo long a Difcourfe with Mr. Rumjey as

you were allow'd to do, and fhould not offer to call

Sheppard to concradift him ; you dwelt half an hour

upon it.

Mr. Bar. Gregory. And relied only upon the Im-
probability of the thing.

Mr. Rumjey, There is another Gentleman in

the Tower, the late Lord Grey, that was in Com-
pany when the Declaration was read.

Mr, Bar. Gregory, Have you been in Company
at Sheppard's ?

Mr. Cornijh. I have been at Sheppard's very often.

Pray, my Lords, don'c be offended, my Life will

do you no good, I don't know but here is a Gen-

tleman that hath been in my Company forty Times
over fince that Bufinefs.

Mr. Rumjey, Pardon me, Mr. Cornijh, not above

three Times fince, and then there was other Com-
pany.

Mr. Juft. Withins, It is impofTible for any, but

thofe that were Complices with you, to give fuch

Evidence ; and, becaufe they were your Complices,

now you won't believe them.

L.CJ.
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' L. C. j. Jones. Are you fubpoena'd by Mr Cor-

nifl:) ?

Mr. Sheppard. I have a fubpoena from the King.

L. C. J. Jones. But were you fubposna'd by-

Mr. Cornijh ?

Mr. Sheppard. Yes.

Mr. /f/. Gen. When ?

Mr. Sheppard, Laft Night ; this Morning I was

not at home.

Mr. At. Gen. Was Mr, Cornijhh Son with you

yefterday in the Afternoon ?

Mr. Sheppard. Yes, Sir.

Mr. At. Gen. And what Difcourfe had you with

his Son ?

Mr. Sheppard. He was very preffing and urgent

with me to be here to-day, and I told him, I

could not tell whether I could or not.

Mr. At. Gen. Is there any Account between you.

and Mr. Cornifh ?

Mr. Sheppard. Yes, Sir.

Mr. At. Gen. To what Sum ?

Mr. Sheppard. We were always Trading.

Mr. At. Gen. That is very true, you were Tra-

ding To what Value ?

Mr. Sheppard. About one or two hundred Pounds,

Mr. At. Gen. Who is Debtor ?

Mr. Sheppard. I am Debtor.

Mr. Sol. Gen. Mr. Sheppard, fince when did you

contraifl that Debt ?

Mr. Sheppard. Since when, Sir ?

Mr. Sol. Gen. Ay.
Mr. Sheppard. I believe it was fome fix or eight

Months ago.

Mr. Sol. Gen. For what was it ? Upon what Ac-
count ?

Mr. Sheppard. For Cloth, Sir ?

Mr. Sol. Gen. Was there no Money lent ?

Mr. Sheppard. Money lent me ?

Mr. Sol. Gen. Ay, Sir.

Mr. Sheppard. No, Sir,

L. C. J. Jones. Is the Debt due to Mr. Cornifh ?

Mr. Sheppard. My Lord, the Debt is due to him.

L. C. J. Jones. Or fome body for whom he is a

Fadlor ?

Mr. Sheppard. I am indebted to Mr Cornijh, for

whom it is I can't tell.

Mr. Sol. Gen. Did you leave Word, whither you
Went, when you went out yefterday ?

Mr. Sheppard. No, Sir,

Mr. Sol. Gen. Which Subpcsna was ferved firft

upon you ?

Mr. Sheppard. Mr Cornijh^s yefterday.

Mr. Sol. Gen. What time was it ferved upon you ?

Mr. Sheppard. Prefently after I came out of
Church in the Afternoon, Sir.

L. C. J. Jones. What have you to fay ?

Mr, Cornijh. My Lord, Mr. Rumjey was pleafed

to give in his Evidence, that I had been at a Con-
fult or Meeting at Mf- Sheppard'^ Houfe, where
Mr. Fergujon lliould pluck out a Declaration out of
his Bofom, and fhould read it by the Candle, and
Mr. Sheppard fhould hold the Candle to him. while

he read it.

L. C. J. Jones. Do you remember Mr. CorniJJo

was ever at your Houfe \

Mr. Sheppard. At one of thofe Meetings that was
at my Houfe, Mr. Cornijlj came into the Houfe to

fpeak a few Words with the Duke of Monmouth,
or fome other, I can't be pofitive in that, it is fo

many Years ago, and did not ftay half a quarter of
an Hour in the Houfe ; I came up Stairs, and went
out with him, and there was not one Word read,
and no Paper feen while he was there.
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Mr. Juft. Ltvint. Was Mr. Cornijh in the Room

with the Duke of Momnouth and thofe others ?

Mr. Sol. Gen. Mr. Sheppard, do you remember
that the late Duke of Monmouth, the Lord RuJJeJ^

the Lord Grey, and Sir 'Thomas ArmJlrong\itrQl\\tVQ.

together, and the Declaration read ?

Mr. Sheppard. I remember there was a Decla-
ration read, Fergtifon pull'd out a Declaration out
of his Shoe, he puU'd off his Shoe, and pull'd in

out there.

Mr. Sol. Gen. Do you remember Mr. Cornijh was
by, any Time that Night ?

Mr. Sheppard. Truly I can't fay whether it was
that Night when the Paper was read, but I do po-
fitively fay, that there was no Paper read, for he
was not looked upon to be of the Company ; Mr.
Fergujon told me pofitively, there is the Duke of
Monmouth, my Lord Grey, my Lord Rujfel, Sir

Thomas Armjlrong, Col. Rumjey, my felf, and you.

Mr. Sol. Gen. Who did Mr. Cornijh come to fpeak
with, when he came to your Houfe ?

Mr. Sheppard. Truly I don't know whether it

was with the Duke of Monmouth.

Mr. Sol. Gen. How came Mr Cornijh to know the

Duke of Monmouth was there }

Mr. Sheppard. Truly my Memory will not call it.

Mr. Sol. Gen. Did his Coach ftand publickly at

your Door ?

Mr. Sheppard. Whofe Coach ?

Mr. Sol. Gen. The late Duke of Monmouth's.

Mr. Sheppard. No, Sir, they all came private,

there was no Coaches at the Door as I faw, I let

none of them in.

Mr. Sol. Gen. Was Mr. Cornifo but once there,

when the Duke of Monmouth was there }

Mr. Sheppard. But once.

Mr. Sol. Gen. Did he call the Duke of Monmouth
out to him.

Mr. Juft, Street. How came you to carry him up
to the Duke of Monmouth, if he were none of the

Company .f'

Mr. Sheppard. Mr. Cornijh did go up into the

Room and fpake to the Duke of Monmouth, or fome

other Perfon, but I think the Duke of Monmouth.

Mr. Sol. Gen. Do you remember he was there in

Company, when Col. Rumjey was there ?

Mr. Sheppard. No, I can't remember that.

Mr. Rumjey. My Lord, when I came to Mr.

Sheppard''?, Houfe, Mr. Sheppard came down and

fetch'd me up, and I deliver'd my Meffage I had

to the Duke of Monmouth, and to the Company,

and indeed I was not a quarter of an Hour there,

I believe -, but by that Time I had fpoke my
Words, fome-body knock'd at the Door, and Mr.

Sheppard went down, and immediately brought up

Mr. Cornijh into the Room, without afking a Que-

ftion of any body : and when he was come into the

Room, Mr. Cornijh faid, he could not come fooner,

becaufe he had Bufinefs ; and could not ftay, becaufe

there was a Committee for the Management of the

Charter, to meet that Night, and there was a Ne-

ceiTity of his being there, becaufe there was never

another Alderman in Town, and there muft be an

Alderman there,

Mr. At. Gen. Mr. Sheppard^ do you remember

any thing of that ?

Mr, Sheppard. No, Sir, I do not remember it,

I'll affure you,

Mr. 5"^/. Gen. Did you let him in at the Door ?

Mr. Sheppard. No, Sir, I had Word brought me

up Stairs, that Alderman Cornijh was below ; and I

went down, and brought him up,

Mr. Sol
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Mr. Sol. Gen. Did you aflc for Mr. Cornijh to

come up ?

Mr. Sheppard. I don't remember I did : When
Mr. Cornijh was there, there was not above three

Perfons.

Mr. Sol. Gen. Who were they .?

Mr, Sheppard. There was the Duke of Monmouth,

and there was Mr. Fergufon, and truly I can't tell

whether t'other was my Lord Rujfel or my Lord

Crey.

Mr. Juft. Levinz. You acknowledge now. Sir,

you did carry the Prifoner up to the Duke of Mon-

mouth and thofe Perfons : Did you ufe to carry all

Perfons up there ?

L. C. J. Jones. There was a Cabal of Rebels met

together, and you go and bring up this Man to

them, without any leave or licence from them ;

which is incredible certainly, unlefs you knew him

to be one of the Company, and equally engaged

with them.

Mr. Sol. Gen. Mr. Sheppard, you fay, when Mr.

Co7-nJjh came up, there was not half the Company

there. Had they been there, or were not they yet

come ?

Mr. Juft. Withins. Look you. Sir, it is marvel-

lous how Mr. Cornijh, if he were none of the Parties,

fhould have notice that the Duke of Monmouth was

there, who came in privately at the Back-Door, and

came to fpeak with him there.

Mr. Sheppard. My Lord, I have no Back-Door.

Mr. Juft. Withins. He came in privately.

Mr. Juft. Levinz. Mr. Sheppard, I think I heard

you fay, they came privately without their Coaches.

Mr. Sheppard. Yes, Sir, they had no Coaches.

Mr. Juft. Levinz. They came privately, I fup-

pofe, chat no body ftiould know they were there.

Mr. Sheppard. I fuppofe fo. Sir.

Mr. Juft. Levinz. Why then did you carry Mr.

Cornijh up ? If you were below in the Houfe, he

might come about your own Bufinefs ; but to be

carried into the Chamber where they were, looks as

if it were about their Bufinefs.

Mr. Cornijh. I never heard any thing of the Bu-

finefs, my Lord,

Mr. At. Gen. So far. Gentlemen, you remember

he confirms what Mr. Rumjey fays ; that Gentle-

man denied he was there with the Duke of Mon-

mouth.

Mr. Cornijh. Pray Mr. Attorney don't ftrain, I

have Dealings with Mr, Sheppard, and have often

been there, but never at any Meeting.

Mr. At. Gen. He fays, you fpake with the Duke
of Monmouth.

Mr. Cornijh. I never faw the Declaration, he de-

clares it.

L. C. y. Jones. Had you any Dealings upon ac-

count with the Duke of Monmouth ?

Mr. Cornijh. Never for a Farthing.

Mr. Juft. Withins. What Bufinefs had you with

him then ?

Mr, Cornijh. I don't know but I might enquire

for him in other Places.

L. C. J. Jones. Your own Witnefs carried you up.

Mr. Cornijh. My Lord, if he did, I did not ftay ;

he fays Mr. Sheppard held the Candle.

Mr. Juft, Withins. Mr. Cornijh, he confirms great

part of what Mr, Rumjey fays.

Mr, Cornijh. Not one Tittle, for he declares I

was not of the Company,
L. C. J. Jenes. He fays no fuch thing.

Mr. Sheppard. My Lord, to my Knowledge, I

can fafely fay, he knows nothing of it.

L. C. J. Jones. And yet you could bring hitn
up among them.

Mr. Sheppard. My Lord, I declare I never fpake
any thing to him in my Life about the Bufinefs, nor
never in any Company.

Mr. Juft. Withins. It is plain, Mr. Rumfey fays
he was the Man that brought you up : How fhould
Mr. Rumjey knov/ that ?

Mr. At. Gen. Mr. Sheppard, I will afk you this

Queftion : Had you order from that Company not
to bring up any Pcrfon ^ Do you remember you
fwore fo at a former Trial ?

Mr. Sheppard. I remember when I was there,
they defired I would let none of my Servants up,
and that I would go down and fetch up what they
wanted, and I fetch'd up Wine and what they
wanted.

Mr. Sol. Gen. Mr. Sheppard, why were none of
your Servants to come up ?

Mr, Sheppard. Becaufe they were in private, Sir.

Mr, Sol. Gen. Were Strangers to come up there-

fore ?

Mr. Sheppard. It is fo long ago, I cannot re-

member.
Mr. Juft. Levinz. They came privately, without

Coaches, becaufe none fhould know they were there,

and you carry Mr. Cornijh up to them.
Mr. CorniJJo. I think this Witnefs is confronted,

L.C.J. Jones. Hold your tongue. Sir, he hath
not done yet.

Mr. Rumjey. My Lord, as foon as Mr. Cornijh

had made his excufe for his not coming fooner, and
that he could not ftay, I could not make that, and
Mr. Cornijh can't fay I would do any thing mali-

cioufly or fpitefully againft him ; my Lord, as foon
as he had done, all the Company went about him,
and fome-body did tell him. They would tell him
what they had done : they told him the Declara-

tion had been read ; that Mr. Fergujon had prepa-

red it, and they faid. Look you, Mr. Cernijh, you
ftiall hear it read ; and with that, this Gentleman,
though he denies it, did take the Candle, and held

it : they did not come to the Table, but the Com-
• pany ftood round while Mr. Fergujon puU'd it out

of his Bofom.

Mr. Juft. Withins. Mr. Sheppard, you are very

forward.

Mr. At. Gen. My Lord, I would afk Mr. Shep-

pard a Queftion.

Mr. Rumjey. My Lord, the Declaration was
read, and Mr. Cornijh did approve of it, and did

fay, with that fmall Intereft, or litde Intereft,

or Words to that effcdt, that he had, he would
afTift.

Mr, At. Gen. I wonder why you did not give

me notice when you came in the Morning. Why
did not you give notice ?

Mr, Sheppard. I was here attending from eleven

a-clock till half an hour after three,

Mr. At. Gen. Did you fend in any Word .^

Mr. Sheppard. I could not tell who to fend in

:

I was here expefting to be call'd,

Mr. Juft. Street. You have had a favour that no
Man ever had.

Mr. Sol. Gen. Gentlemen, there hath been a very

great Indulgence given to the Prifoner, and it is

to fhew you what Tendernefs a Court of Juftice

hath, and always will have, of the Lives of the

King's Subjefts: After a full Evidence, though
he had negledled his Defence, yet you were again

fent for into Court, to hear what further Evi-

dence he had to offer to you, I cannot but ob*

I ferve.
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ferve, this looks like a fubtlle Contrivance on the

Prifoner's Partj you fee what Endeavours have

been made by Mr. Attorney-General, to have

had him here a Witnefs for the King j you have

obfcrved he told you he had a Subpoena for him,

but he was abfent j in what Company he was ab-

fent yefterday he hath told you, with Mr. Cor-

nip% Son : this Morning he was not to be found,

after he had received this Subpoena, and a SubT

poena from Mr. Cornijb ; he ftays without, and

gives no notice, but when you are withdrawn,

can fend Intelligence to Mr. Cornijh, that he hath

fomething to fay, that he hopes will excufe him :

now what that is, I muft beg you a little to ob-

ferve. Truly I am very glad for the Satisfadion

of all Men, that Mr. Sheppard hath now been

liere, and he is fo far from invalidating any one

part of the Teftimony, that by all the Circum-

ftances you can colleft from this Evidence that

is given, it is a Corroboration of it. Mr. Cor-

nijb was accufed of being prefent at Confukations

that have been held againft the Life of the King,

and for raifing Rebellion at Mr. Sheppard's Houfe ;

his excufing his not coming there is a fufficient

Argument to prove he was privy to their Meet-

ing i he hath gone on further, and proved to you

the reading the Declaration. Now what fays Shep-

pard to this Witnefs ? Mr. Cornijh, by the way,

1 muft obferve to you, before did deny his be-

ing there ; he had been fometimes in company

with Fergufon, but he did not like the Man, he

fays, becaufe of his Morals : now the Witnefs he

hath produced hath given you this Teftimony,

that Mr. Cornijh hath been there in that Com-
pany, that he came in fuch a Manner, that no

Man but muft be fatisfied he was privy to their

Defigns, and did know of their Meeting, for

he comes when the Duke of Monmouth, and the

reft of the Confpirators were there met in pri-

vate, with a diredl charge to Mr. Sheppard, that

is the Witnefs, that they fhould be fo private,

that no one Servant fhould come up into the

Room : yet Mr. Sheppard tells you, that when

Mr. Cornijh came he carried him up into the

Room, without fo much as acquainting any one

of the Company that Mr. Cornijh had a defire

to come, but brings him up as if he were (and

I make no doubt but you will imagine, he was)

one of the Company. When he comes there, he

fays his Bufinefs is with the Duke of Monmouth,

the Head of that Confpiracy, and he himfelf tells

you he never had any Dealings with the Duke of

Monmouth in his Life. What can a Man imagine

of that Man that had no Dealings with the Duke
of Monmouth, to find him out in a place, where

no Mortal could know, and none was to know,
and coming to him at that Time and at that

Place, under thofe Circumftances of Concealment,

no Man almoft but out of his own Mouth muft

believe that he was privy to that Confpiracy :

therefore though this Witnefs doth feem to forget

fome Part of the Evidence, the reading the De-
claration, and holding the Candle ; yet thefe are

fuch Circumftances that in themfelves do carry a

Proof of the Charge, and do confirm all the reft

that the Witnefs hath faid -, and this muft be a

great Satisfaftion to you, that he was there prefent

and privy to that Defign. And fo I leave it to

your Confideration.

Then the Jury withdrew for a floort time, and re-

turning, brought Mr. Cornifli in guilty, and found

59
One Hundred and Forty Pounds for the King in

Mr. Sheppard'^ Hands.

Clerk. Set Elizabeth Gaunt to the Bar.

[JVhich was done,
Cryer. O-Yes, all Manner of Perfons are com-

manded to keep filence, whilft Judgment is giving,
upon Pain of Imprifonment.

Clerk. Elizabeth Gaunt, hold up thy Hand, thou
ftandeft guilty of High-Treafon, ^c.

Recorder. You Elizabeth Gaunt, you have here
been indidled for that great Crime of High-Trea-
fon, and that particular Part of it, for harbouring,
and comforting, and afTifting, and cherifhing of
Traitors, more efpecially of one Burton ; you have
had your Trial, and a very fair Trial, and upon
that, the Jury have found you Guilty : It is the
Duty of my Place to pronounce the Sentence the
Law hath provided for fuch high Crimes as thefe

are, and that is no other but this :

That you are to be carried back to the Place from
whence you came, from thence you are to be drawn upon
a Hurdle, to the Place of Execution, and there you
are to be burnt to death ; and the Lord have Mercy
upon your Soul.

Mrs. Gaunt. I fay that this Woman did tell fe-

veral Untruths of me.
Recorder. Is that all you have to fay ?

Mrs. Gaunt. I don't underftand the Law,

Clerk. Bring Henry Cornifli to the Bar. Henry
Cornifli, hold up thy Hand, ^c.

Mr, Cornifh. My Lord, now the Law hath paft

upon me, I do humbly pray your Lordfhip, and
this honourable Bench, that you will be pleafed

to intercede for me with his Majefty, I Ihall lead

a peaceable, quiet, and dudful Life : and I hope,

when you come to reflcft upon what hath been
faid to-day, that perhaps you will be of another

Mind, and have more Charity for me than you
had upon my Trial ; for in the Simplicity of my
Heart, and in the Prefence of God, I do declare,

I am innocent : and if your Lordfhip, and this

honourable Bench, intercede with his Majefty, it

will be an eternal Obligation upon me, and I

ftiall live faithfully, peaceably, and loyally as long

as I live. I prefume to beg this, and I promife

myfelf, and hope it will ftir up the Hearts of fome
Perfons, that they will not leave me deftitute of

Friends in fuch a Cafe as this ; having a Wife and
feveral Children, it will be an Aft of Charity.

Recorder. The Court does give you your Re-
queft, and if there be any Mifery brought upon
your Family, it is done by yourfelf *.

Clerk. William Ring, hold upon thy Hand, £5?^.

Mr. Ring. I had no notice given me, an't pleafe

your Lordfhip.

Recorder. Where is the Executioner, is he here ?

Executioner. Yes.

Recorder. Why don't you do your Duty to Mr.
Cornijh ?

Clerk. John Fernley, hold up thy Hand ; thou

ftandeft convi6ted of High-Treafon, for traitoroufly

harbouring one James Burton ; what canft thou fay

for thyfelf ? t^c.

Mr. Fernley. It is very hard meafure I have had,

I have nothing to fay, but the King's Mercy.

Recorder. Is that all you have to fay ?

Mr. Fernley. I have nothing but the King's

Mercy.
Recorder.

* 5ff State Trials, Vol. VIII. p. 45;
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Recorder. Tie him up then, tie him up. you hy the Neck till you are almoji dead ; and then

Cryer. O-Yes, all manner of Perfons are com- you mufi he cut down, your Inlrails mujl be taken

manded to keep filence, whilft Judgment is giving,

upon pain of Imprifonment.

Recorder. You, the feveral Prifoners at the Bar,

you have been feverally indifted here of the high

Crime of Treafon. For you, Mr. Cornijh, I ap-

ply myfelf firft to you, your Crime is for Trea-

fon that was committed in his late Majefty's Life-

time, being one of thofe notorious Confpirators

that defigned to raife Rebellion, and others fome

of them immediately defigned the Life of his Ma-

jefty that then was, and his prefent Majefty, that

was the Defign of fome of them ; and others, they

had another part, that was to raife Rebellion, and

particularly fome of them in and about this City,

and it was carried on fome time before it was dif-

cover'd, may be a Year or more, under Colour

and Pretence of Law : For fo did they invade the

Government firft of all by packing of Juries, there

was the Foundation laid whereby to bring on that

out and burnt before your Faces, your feveral Heads
to be cut off, and your Bodies divided into four Parts^

and thofe to be difpofed of at the Pleafure of the King ;

and the Lord have Mercy upon your Souls.

Fernley* and Ring were reprieved, but Cornifh and
Gaunt were ordered for Execution ; accordingly

four days after, vi'z. October 23. Henry Cornifh was
drawn on a Sledge to King^s-ftreet end in Cheapfidcy

where a Gibbet was erefted on purpofe, at which
Place he fpoke as follows

:

" T Am come here this Day, condemn'd to die;
" X but God is my Witnefs, the Crimes laid to
" my charge were falfely and maliciouily fv/orn

" againft me by the Witneffes -, for I never was at

" any Confult, nor any Meeting, where Matters
" againft the Government were difcours'd of: I ne-

" ver heard nor read any Declaration, nor ever adl'

ed wiliiilly any thing againft the Government. Iwas inc ruuuudLiuu laivi m^^^^^j ^^ o --- -~ j j id -^ — -

Bufinefs, which they had at laft defign'd, when " confefs, through the Juftice of God, my private

-u^., ^^.'u u^\^rr ;t- fr, a rinp Head. Too many " Sins have brought me to this infamous End ; vea.they could bring it to a ripe Head. Too many

Perfons in that bufinefs, I believe, were very bufy,

meddling with that they had not to do with ;

clubbing and caballing how to bring their Defigns

about, in oppofition to the Government, not to

fupportit in the leaft, but to overthrow it if it

were poflible: But then, at laft, they muft take

another Courfe, for no longer could they carry

it on by pretence of Law, as you have heard to-

day • Now we muft take other Meafures, and

take down-right Blows. This is the Bufinefs, Mr.

Cornifh, that you have been indifted for -, and, I

muft tell you, whatever Apprehenfions you have

to the contrary, and may pleafe yourfelf in, I am

forry to fee fuch a fort of Pleafure in your Coun-

tenance, as if you had had no Favour fliewed you.

I believe the Court hath ftiewed you more Favour,

and had more Patience with you, than ever any

Man that ftood in your Place had ; for calling a

Witnefs after the Jury hath been out, is a thing I

never faw a Precedent for : And I am glad it was

done, for I think it hath clear'd the thing beyond

all manner of Contradiftion -, before it looked fonie-

thing dark for want of Sheppard, and fo it is a

Happinefs that that Man was called to convince

you of many things that you protefted fo fokmn-

ly againft, which I am forry to fee in you, in this

Condition that you are, to make fuch folemn Pro-

teftations, and afterwards call a Witnefs to con-

front you in them. For the other two, here is

Mr. Ring, is very notorious for harbouring a cou-

ple of Traitors, knowing from whence they came ;

and if it were not for fuch Perfons as thefe are,

that do harbour them when they fly, it may be

there would not be fo many bold Attempts to com-

mit fuch Crimes as thefe are : To provide for them,

and nourifti them, and comfort them, after they

have committed their ViUanies, this does encou-

ra<^e them to commit their Villanies as they do,

and fo I reckon Harbourers to be worfe than

Traitors themfelves, they are like Receivers to

Thieves -, there would not be fo many Traitors,

if there were no Harbourers : You have been con- -

vi6led of thefe great Crimes -, it is too late, and not

'fitting to fpend time any longer, but to pronounce

the feveral Sentences againft you, which is this :

Tou muft, every one of you, be had back to the

Place from whence you came, from thence you muft

be drawn to the Place of Execution, and there you

wuft feverally be hanged by the Necks, every one of

* Fernley was aftetvsardi'jxecuted at Tyburn.

Sins have brought me to this infamous End ; yea,

it were juft with God, not only to deprive me
" eternally of his Prefence, but to condemn me to

-' eternal Torments ; but thro' Chrift, I hope to be
" eternally blefs'd : Yet, as to the Crimes for which
" I fuffer, on the Word of a dying Man, I am al-

" together innocent. I blefs God I was from my
" younger Years brought up in, and have for fome
" Years continu'd a Proteftant, in the Communion
" of the Church of England ; in which Communion
" I now die. I have often partaken in the Ordi-
" nances, the bleflTed Effefts and Comfort thereof

" I now feel in this my Agony. I blefs God I was
" born under a Government, in the Conftitution of
" which I did ever acquiefce, and in which I was
" once a Member; at which time I did, according
" to the beft of my Underftanding

—

\_Here he was
" interrupted by the Sheriff.']—I blefs God I was
" born in a Land of Light, where the Gofpel hath
" been preach'd in Power and Purity ; he might
" have brought me forth in a Land of Darknefs and
" Ignorance ; but bleffed be God for Jefus Chrift.

—

" Then he intreated the Sheriff to intercede with his

" Majefty to be kind to his poor Wife and Children :

" The Sheriffpromifed him to wait on his Majefty the

" next Day about it. He reply'd, Mr. Sheriff, /
" thank you, the Lord reward you a thoufand fold

;

" the Lord put it into the Hearts of you to be kind to

" the Widows and Fatherleft ; it is your Duty : The
" Lord put it into the Hearts of all good People to

" pray for me."

More could not be taken, by Reafon of the Noife

of the People, and Interruption ofone of the Sheriffs.

When he had made an end of Speaking, the Ex-

ecutioner did his Office ; his Head was afterwards

fix'd upon the Guild-Hail. His Attainder was re-

verfed by Aft of Parliam. firft of JVtll. (^ Mar. f
and the Witneffes lodg'd in remote Prifons.

The fame Day Elizabeth Gaunt was executed

according to her Sentence. She left the following

Paper.

Newgate, 22 October, 1685.

OT knowing whether I ftiould be fuffered

or able, becaufe of Weakneffes that are

upon me, through my hard and ciofe Imprifon-

ment, to fpeak at the place of Execution, I write

thefe few Lines, to fignify I am well reconciled

to the Way of my God towards me, though it

be in Ways I looked nor for, and by terrible

" things,

t Bte State Trials, Vol. VIII. P- 518.
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-' things, yet in Righteoufnels j for having given

•^ me Life, he ought to have the Difpofmg of it,

" when, and how he pleafeth to call for it ; and I

" defire to offer up my All to him, it being but my
'•^ reafonable Service ; and alfo the firft Terms that

*' Chrift offers, that he that will be his Difciple, mufl
*^' forfake all and follow him. And therefore, let

" none think it hard, or be difcouraged, at what
«' hath happened unto me ; for he doth nothing
" without Caufe, in all that he hath done unto us ;

" he being Holy in all his Ways, and Righteous

" in all his Works -, and it is but my lot in com-
*' mon with poor defolate Sion at this day : neither

" do I find in my Heart, the leaft Regret of any
*' thing that I have done, in the Service of my Lord
*' and Mafter Jefus Chrift, in favouring and fuc-

*' couring any of his poor Sufferers, that have fhew-
*' ed favour to his righteous Caufe ; which Caufe,
*' though it be now fallen and trampled on, as if

*' it had not been anointed, yet it fhall revive,

" and God will plead it at another rate, than yet

" he hath done, with all its Oppofers and malicious
*' Haters : and therefore let all that love and fear

*' him, not omit the leaft Duty that comes to hand,
" or lieth before them., knowing that Chrifl hath
*' need of them, and expeds that they fhould {trve.

" him. And 1 defire to blefs him that he hath made
** me ufeful in my Generation, to the comfort and
" relief of many diftrelTed ones, that the BlelTing of
*' thofe that have been ready to perifh, hath come
*' upon me, and I have been helped to make the

" Heart of the Widow to fing -, and I blefs his holy
" Name, that in all this, together with what I was
" charged with, I can approve my Heart to him,
*' that I have done his Will, though I have croffcd

" Man's Will ; and the Scripture that fatisfied me
" in it, is the i6th of 7/2?. 3, 4. Hide the Out-cafts,

" hetray not him that wamereth ; let my Out-cafis

*' dwell with thee. Obadiah ver. 13, 14. 'thoujhouldfi

*' not have given up him that ejcaped^ in the Day of
" Biftrefs. Bat Man faith, You fhall give them up,
*' or you fhall die for it. Now whom to obey,
*' judge ye. So that I have caufe to rejoice and be
*' exceeding glad, in that I fuffer for Righteoufnefs
*' fake, and that I am accounted worthy to fuffer

" for well-doing, and that God hath accepted any
*' Service from me, that hath been done in Since-

" rity, though mixed with manifold Weakneffes
" and Infirmities, which he hath been pleafed for

" Chrifl's fake to cover and forgive. And now,
'' as concerning my Fad;, as 'tis called, alas, it is

" but a litde one, and might well become a Prince
*' to forgive •, but. He that Jhezveth no Mercy., Jhall

*' find none : and I may fay of it, in the Language
*' of J-onathan, I did but tafte a litde Honey, and
" lo, I rnuft die for it ; I did but relieve a poor,
*' unworthy and diffreffed Family, and lo, I mufl
" die for it. I defire in the Lamb-like Will, to

*' forgive all that are concerned ; and to fay. Lord
*' lay it not to their Charge •, but I fear and be-
*' lieve, that when he comes to make Inquifition

" for Blood, mine will be found at the door of the

furious * Judge, who, becaufe I

could not remember things, through
*' my Dauntednefs at Burton's Wife and Daughter's
*' Witnefs, and my Ignorance ; took advantage
*' thereat, and would not hear me, when I had
*' called to mind, that which I am fure would have
'' invalidated their Evidence -, and tho' he granted
*' fome things of the fame nature to another, yet
" he granted it not to me. My Blood will be
*' alfo found at the door of the unrighteous Jury,
Vol. IV.
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161
who found me guiky upon the fingle Oath of an
outlawed Men ; for there was none but his Oath
about the Money, who is no legal Witnefs, tho'

he be pardoned, his Outlawry not being recall'd :

and alfo the Law requires two Witneffes in point
of Life ; and then, about my going with him
to the Place mentioned, it vv^as, by his own
Words, before he could be outlawed, for it was
two Months after his abfconding -, and though
in a Proclamation, yet not High-Treafon, as I

have heard : fo that I am clearly murdered by
you. And alfo bloody Mr. Atterhiry, who fo
infatiately hunted after my Life ; and tho' it is

no Profit to him, yet through the Ill-will he
bore me, left no Stone unturned, as I have
ground to believe, until he brought me to this j

and fhewed favour to Burton, who ought to
have died for his own Fault, and not to have
bought his Life with mine. And laftly, Richard-
fon, who is cruel and fevere to all under my Cir-
cumflances, and did at that time, without all

Mercy or Pity, haflen my Sentence, and held up
my Hand that it might be pronounced ; all which
together with the * Great one of all,

by whofe Power all thefe, and mul-
*^">"'esIL

titudes of more Cruelties are done, I do heartily

and freely forgive, as done againfl me : But as 'tis

done in an implacable Mind againfl: the Lord
Chrifl, his righteous Caufe and Followers, I leave

it to him who is the Avenger of all fuch Wrongs,
and hath faid, 1 have raifed up one frotn the

North, and hejioall come upon Princes as upon Mor-
tar, and as the Potter treadeth Clay, Ifa. xli. 25.
He Jhall cut off the Spirit of Princes, and be ter-

rible to the Kings of the Earth, Pfal. Ixxvi. 12.

And know this alfo, that tho' you are feemingly

fixed, and becaufe of the Power in your hands,

and a weighing out your Violence, and dealing

with defpiteful Hand, becaufe of the old and
new Hatred, by impoverifhing, and by every

way diflrefTing thofe you have got under you ;

yet unlefs you fecure Jefus Chrifl, and his holy
Angels, you fhall never do your bufinefs, nor

your hands accomplifh your Enterprizes ; for

he will come upon you e'er you are aware, and
therefore, O that you will be wife, inflrufled,

and learn, is the Defire of her that finds no
Mercy from you,

Elizabeth Gaunt^

POSTSCRIPT.
U C H as it is, you have it from her, who
hath done as fhe could, and is forry fhe can

do no better -, hopes you will pity and cover

weaknefs, fhortnefs, and any thing that is want-

ing, and begs that none may be weakned or

humbled at the lowlinefs of my Spirit ; for God's

Defign is to humble and abafe us, that he alone

may be exalted in this Day : and I hope he will

appear in the needful time, and it may be re-

fcrves the befl,Wine till lafl, and he hath done

for fome before me ; none goeth to Warfare at

his own Charge, and the Spirit bloweth, not

only where, but when it lifleth •, and it becomes

me, who have fo often grieved, quenched, and

refifled it, to wait for and upon the Motions of

the Spirit, and not to murmur : but I may
mourn, becaufe through want of it, I honour

not my God, nor his blefifed Caufe, which I have

fo long loved and delighted to love ; and repent

of nothing about it, but that I ferved him and
it no better.

Y The
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CXXXVII. 7^^ Tr/W 0/ Charles Bat EM AN, Surgeon^ at the Old-Bailey,

y^r High-Treafon, December 9. 1685. i Jac, II.

^ H E Seffions of Peace, Oyer and Termi-

mifier, and Goal- Delivery of Newgate,

for the City of London and County of

Middle/ex, beginning at Jujlice-Hall in

the Old-Bailey, on the 9th of December, 1685.

Charles Bateman, againft whom an Indiftment of

High-l'reafon had been found, for confpiring the

Death of the late Kingjfifr. was brought in the Cufto-

dy of the Keeper of Newgate in order to his Arraign-

ment; and being ordered to hold up his Hand,
he defired that he might firft fay fomething for

himfelf, in order to put off his Trial, but was told

by * Mr. Recorder, he mud plead be-

w7^°"''''
fore he could be heard. Whereupon

•* defiring to know whether he might

have the fame advantage after his Pleading as

before, as to gain longer time for his Trial •, and

being anfwered he might, he held up his Hand,
and then the Indictment was read.

Mr. Bateman pleaded not guilty, and defired his

Trial might be put off, faying, He was not pre-

pared to make his Defence, and therefore prayed

a longer time, faying, He had been clofe Prifoiter

for the fpace of ten Weeks, and was over and above

wry much indifpofed ; and further alledged, he had

had no Notice nor Pannel of the Jury. As for Notice

of Trial, he was anfwered, that it was not

ufual to give any in that Court, but that he ought

to have expeded it, and prepared for it accord-

ingly ; and as for the Pannel, it was not deny'd

him. Then he pray'd a Copy of the Indiftment,

but was told it could not be allowed ; and upon
his further allcdging his unpreparednefs and no
notice of Trial, and the like, the King's Counfel

urged that he had Opportunity enough to take

notice of his Trial, for that it was upon an In-

didment of the precedent Seffions. Then he afked

what time he might have between his Arraignment
and Trial ; and was anfwered, as much as would
Hand with the conveniency of the Court: and
after feveral Hours refpite, he a fecond time was
brought to the Bar, and then upon his humble
Requeft, Pen, Ink, and Paper was allowed him,
and his Son to affift him ; and then were fworn

to try the Iffue,

Richard Aley Efq;

Richard Williams

John Cannum
Patrick Barret

John Palmer

James Raynor

Edward Rhedifh

George Lilburn

Daniel Fouls

Peter Ployer

Lawrence Cole

John Cooper.

And he making no Exceptions to them, then

the Indidment was read.

The Jurors, ^c.

THAT Charles Bateman, late of the Parilh

of St. Dunflan in the Weft, in the Ward of
Faringdon Without, London, Surgeon, as a falfe

Traitor, againft the moft illuftrious and excellent

Prince, Charles the Second, late King of Eng-

land, Scotland, France and Ireland, Defender of the

Faith, and his natural Lord ; not having the
Fear of God in his Heart, nor weighing the Du-
ty of his Allegiance ; but being moved and fe-

duced by the Inftigation of the Devil, the cor-
dial Love, and true, due and natural Obedience,
which a true and faithful Subjeft of our late Lord
the King, towards him fhould, and of right ouo-ht

to bear, altogether withdrawing and praftifing,

and with all his Strength intending the Peace
and common Tranquillity of this Kingdom to

difquiet and difturb, and War and^ebellion a-

gainft our late Lord the King, wjthin this King-
dom to ftir up, move, and procure ; and the

Government of our late Lord the King, of this

Kingdom to fubvert, and our faid late Lord the

King, from the Stile, Title, Honour, and Kingly
Name, of the imperial Crov^n of this Kingdom to

depofe and deprive, and our fiid lare Lord the

King to Death, and final Deftruftion to bring
and put ; the 30th Day of May, in t];ie 35th Year
of his Reign, and divers other Days and Times,
as well before as afterwards, at the Parifh and
Ward aforefaid, falfely, maliciouily, devilifhiy,

and traitoroufly, with divers other Rebels and
Traitors to the Jurors unknown, did confpire,

compafs, imagine, and intend our faid late Lord
the King, then his fuprcme and natural Lord

,

not only of his Kingly State, Title, Power and
Government of his Kingdom of England, to de-

prive and depofe, but alfo our faid late Lord the

King to kill, and to Death to bring and put,

and the ancient Government of this Kingdom to

change, alter, and fubvert -, and a miferable Slaugh-

ter amongft the Subjefts of our faid late Lord the

King to caufe and procure, and Infurreclion and
Rebellion againft our faid late Lord the King
to procure and affift. And the fame moft wicked
Treafons and traitorous Confpiracies, Compaffings,

Imaginations and Purpofes aforefaid to effeft, and

bring to pafs ; he the faid Charles Bateman, as

a falfe Traitor, then and there, (to wit) the faid

30th Day of May, in the 35th Year aforefaid,

and divers other Days and Times, as well be-

fore as afterwards, at the Parifn and Ward afore-

faid, falfely, unlawfully moft wickedly, and trai-

toroufly, did promife and undertake to the faid

other falfe Rebels and Traitors then and there

being prefent, 'That he the faid Charles Bateman

would be afffting and aiding, in the taking and

apprehending the Perfon of our faid late Lord the

King, and in taking and feizing the City of Lon-
don, and the Tower of London, the Savoy, and

the Royal Palace of White-Hall, againft the Duty

of his Allegiance, againft the Peace, &c. and a-

gainft the Form of the Statute in this Cafe made

and provided, &c.

Mr'i.Phipps. Counfel for the King, opened the

Nature of it, and was feconded by Mr. Serjeant

Selby and Mr. Charles Moloy ; after which, Mr.

Jofias Keeling was fworn, whofe Evidence was, that

he
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he had been at divers Meetings and Confults, where

the Methods had been propofed for the Purpo-

fes aforefaid •, and more particularly one time with

Rumhold the Maltfier, fince executed ! for High-

'Treafon, and that then, three Papers were pro-

duced by Riimbold and opened, containing the Mo-
del of the Defign, to divide the City into twenty

Parts, and to raife five hundred Men in each Part,

to be under one Chiet, and nine or ten Subordi-

nates whom he fhould appoint, the Names of the

Lanes and Streets of each Divifion being likewife

inferted therein ; and at that tim.e Rumbold pro-

pofed the bufinefs of the Rye-Houfe, faying, He
had a Houfe very convenient to plant Men in^ to feize

the King in his return from New-Market, but that

he fomewhat boggled about the killing of the

Poilillion, which had been propofed the better to

ftop the Coach, becaufe it looked too much like

an Exploit in cold Blood. He further depofed,

that he had been at divers other places where it

had been difcourfed to the fime Effcft, and that

Mr. Bateman was looked upon as a Perfon fit-

ting to manage one Divifion in order to an In-

furredion, to feize the Tower, City, &c. This
being the Sum of Mr. Keelifjgh Evidence ; Mr.
Bateman f.iid, that what he had fworn, did not

affe6t or charge any Treafon upon him -, and was
anfvvered by the Court that it did not, and bid the

Jury take notice, that what Mr. Keeling had fworn,

was only to the Confpiracy in general, and did

not affed: the Prifoner in particular.

Then Thor/ias Lee was fworn, and gave Evi-

dence, That he being made acquainted with the

Defign by Mr. Goodenough, &c. and how the City

was to be divided into twenty Parts and managed ;

and being afl<ed who v/as a fit Man to manage
one part, he nominated Mr. Bateman, and there-

upon was defired to go to him, and fpeak with

him about it as from Mr. Goodenough ; and when
he came to difcourfe him about that Affair, he
apprehended very plainly, and that he was no Stran-

ger to it, nor boggled to give his Aflent, and
feem'd much defirous to fpeak with Mr. Goode-

nough about it : That he likewife went one day
to the late Duke of Monmouth's Houfe with Mr.
Bateman ; and Mr. Bateman, after he had had
fome Difcourfe with one of the Duke's Servants,

came to him and told him, the Duke was willing

to engage in the Bufinefs, and alfur'd him, that

he had divers Elorfs kept in the Country, to be
in a readinefs when matters fhould come to Ex-
tremity ; and from thence he went with him to

the King's-Head Tavern, and there had difcourfe

to the fame effed : and from thence they came
to the Devil-Tavern within Temple-Bar, where Mr.
Bateman propofed the feizing the City, Tower,
Savoy, White-hall, and the Perfon of the late

King, and promifed not to be wanting therein.

At another time, he met him at the Half-Moon-
Tavern in Alderfgate-flreet, where difcourfing a-

bout the Condition the Confpirators were in,

as to the intended Infurredion, he faid. If he

could but fee a Cloud as big as a Man''s Hand, he

would not be-.wanting to employ his Intereft : and
that there were other Difcourfes tending to the

Infurredion, but were broke off^ by the coming
in of one John Almeger, before whom Mr. 5^;,?-

man would not difcourfe, becaufe he knew not
of his coming.

Mr. Lee being afked the Defign of that Meet-
ing, reply'd it was upon the account of carrying
on the Confpiracy, and that Mr. Batman had
Vol. IV.

told him, that he intended to take a Houfe
near the Tower, to place Men in, in order to fur-

prize it, and that he had held divers Conferences
with fome Sea-Captains on that Affair ; and that

he had been with them at Coffee-Houfes, &c. at

fundry other times ; but there, to prevent difcovery,

they fpoke of the Defign at a great diftance.

To this Evidence, Mr. Bateman objeded, that

if he had been confcious of what was laid to his

Charge, he was fit for Bedlam \ faying. He won-
der'd if he had heard him fpeak fuch words, he had
not accufed him fooner : but was anfwered that Mr,
Goodenough was not to be had till after the Re-
bellion in the Wefi ; and that Lee's fingle Tefli-

mony in Cafe of High-Treafon in fo high a na-
ture, was not fufficient.

Then Mr. Richard Goodenough was called, who
being fworn, depofed, that being in Company
with Mr. Bateman (to the befl of his Remem-
brance) at the King's-Head Tavern in St. Swithin's-

Alley near the Royal-Exchange, and having fome
Difcourfe about the intended Infurredion, and of
Wade and others that had engaged to promote it ;

Mr. Bateman not only approv'd of the Defign, but

promifed to ufe his Intereft in raifing Men ; and not

only to be affifting in the Divifion allotted him, hut

in furprizing the City, Savoy, &c. and in driving the

Guards out of Town. To this he objeded, that

he was not at the King's- Head, with Goodenough ;

to which Mr. Goodenough reply'd, He had notfivorn

poftive to the place, though he verily believed that

was the place ; but however, as to the Difcourfe

and Words then fpoken by Mr. Bateman, he was
poftive.

The Evidence being thus full againfl Mr. Bate-

man, and Liberty granted him to make what
Defence he could, he defired that Sir Robert Adams
might be heard, in relation to a falfe Report the

faid Mr, Lee had raifed of Sir Robert and others ;

and Sir Robert being in Court, gave Evidence that

there had been a Report abroad, faid to be rai-

fed by Mr. Lee, that he {viz. Mr. Lee) had beaten

three Knights, and that Mr. Lee came to him and

asked his pardon, acknowledging the thing in it felf

was altogether falfe.

To the fame purpofe Sir Simon Lewis was cal-

led, but appeared not,

Amos Child being called by Mr, Bateman, to

teftify his Knowledge of Mr. Lee, and being afked

what he could fay againft him, declared, That

he kneiv nothing to the contrary, but Mr. Lee was
an honeft Man.
One Baker being called by Mr. Bateman, to

teftify that Mr. Lee would have fuborned him
againft him to his Prejudice, fome Years fince,

of which he had made an Affidavit before Sir

William Turner., and the faid Baker not then ap-

pearing in Court, he deiired Sir William Turner

to give fome account of Baker's Examination,

which the faid Sir William had taken ; but it being

about two Years fince. Sir William declared, He
could not charge his Memory with any of the Par-

ticulars contained therein.

Mr. Tompkins, Sir William Turner^ Clerk, being

called, and afked v»^hat he could fay concerning

any Examination of Bakerh taken before Sir Wil-

liam, that related to Lee ; he faid there was an

Examination taken Anno 1683, wherein Mr. Lee
was mentioned; but to the heft of his Remembrance

it was returned before the King and Council, and

he could not give any account of the Particulars.

Y 2 Then
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Then Mr. Bateman defired to know upon what

Statute he was indifted, and was informed by the

Court, That the Treafon wherewith he flood charg-

ed, was comprehended within the ^c^th of Edward
the III, and the i^i'h ofCax. II. ^j Overt- Aft -, and

having little more to fay in his own Defence, af-

ter a favourable hearing of all he had materially

to offer, and his Son having b^en allowed by the

Court to afijft: him, in looking over his Notes,

and calling his Witnefles, by reafon he through

ficknefs pretended himfelf incapable : Then the

Lord Chief Juftice of the King's Bench fumm'd up
the Evidence at large, and omitted nothing that

might be for the advantage of the Prifoner, Vv^here-

by the matter was fairly, fully, and clearly left

to the Jurv •, and thereupon Mr. Bateman was

taken from the Bur. After which the other Pri-

foners being called and tried, and the Jury ready

to go forth to confider of their Verdift, Mr. Bate-

man's Daughter come in and befought the Court,

that Baker, whom Jhe /aid jhe had found out^ might

he heard againfl Mr. Lee -, but Mr. Lee being gone

and the Trial already over, the King's Counfcl

oppofed it, unlefs Mr. Lee could be found (which

he could not be at that time) and the Court ha-

ving deliver'd their Opinion that it was not con-

venient to examine any Witnefs after the Jury had

received their Charge, it being a very ill Prece-

dent and of dangerous Confequence ; yet fome
of the Jury defiring it, the Court, to prevent any

Objeftions that might be made, confented, and

Baker had leave to fpeak : vvhofe Evidence was,

that being in Company with Mr. Lee, fome time in

the Tear 1683, and difcourfing about divers matters.,

he hid him go to the Sign of the Peacock, and to the

Angel and Crown, to a Surgeon and a Linnen-

Draper whom he named., the former of which he re-

fnembred to he the Prifoner, and to infinuate himfelf

into their Company and difcourfe them \ and when he

demanded of Mr. Lee to what end he fjould do it,

or about what he fhould difcourfe them, he told him

it might be about State-Affairs, and by that means

he would find a way to make him a great Man ;

and when he excufed his attempting to intrude into

fuch Company as was above him, he being but a

Shoe-maker, Mr. Lee told him he knew that he kept

Company with fuch and fuch Men, and why could he

not as well do it with thofe he had mentioned. And of

this he faid his Examination was taken before Sir

William Turner ; but this being nothing to the pur-

pofe, but was rather looked upon as a Defign Mr.
Lee had to make a difcovery of the Confpiracy, if

he could have procured further Evidence to have

corroborated his own, and Baker being looked

upon as a broken Fellow, and that he lodged near

the Seffions-Houfe, and yet came not in before,

though often called -, the Confideration of the whole
matter was left to the Jury, and an Officer being

fworn to attend them went out, and after about

half an Hour's debating that, and what elfe was
before them, gave in their Verdift, that Charles

Bateman then at the Bar, was Guilty of the High-
Treafon as laid in the IndiEiment ; which Verdidt

was accordingly recorded, and the Prifoner re-con-

veyed to Newgate : And being again brought to

Juftice-Hall, on Friday the nth oi December, in

order to receive Sentence ; and upon holding up
his Hand, being afked What he could fay for him-

felf, why the Court fhould not give Judgment againfl;

him according to the Law ; he defired to know whe-
ther Mr. Goodenough was fully pardoned, and was
told, that as for the Out-lawry he was pardoned,

and that his Pardon hath been allowed and approved

of in that Court, and in the Court of King's-

Bench, and for any thing elfe he was not profecuted.

Then he faid his Opinion was altogether for Monar-
chy, and that he hoped he fhould have an Advocate

with the King ; but had nothing more material to

offer.

Then Mr. Recorder, after having fpoke feveral

things in aggravation of that great Crime, where-

of, after a fair and favourable Trial, he was con-

vi6led, advifed him not to flatter himfelf with

hopes of Life, and thereby delay his Repentance

neceffary for his future Happinefs ; pronounced the

Sentence, which was, That he flould return to the

place from whence he came, from thence be drawn
to the Place of Execution, there to he hang'd by

the Neck, and whilfi alive he cut down and his

Bowels to be taken out and burnt ; his Head to he

fever'd from his Body, and his Body divided into

four Parts, and that his Head and garters be

difpofed at the Pleafure of the King.

Upon this he prayed a Divine might have leave

to come to him, as likewife his Relations ; which

being allowed, he departed the Court, and was

on Friday the i8th ot Decembery executed at Ty-

burn according to the Sentence.

Remarks
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Refnarh up07t the Trials of Edward Fitzharris, Stephen Colledge, Count Coningf^

mark, the Lord RufTel, Col. Sidney, Henry Corni£h, and Charles Bateman

;

as alfo on the Earl of ShaftefburyV Grand Jury^ Wilmer'j- Homine Replegian-

do, and the Award of Execution againfl Sir Thomas Armftrong. By Sir John
Hawles, afterwards Sollicitor-General.

HE flrang:^ Revolution which hath of

late happen'd in our Nation, naturally

leads one into the Confideration of the

Caufes/of it. The Danger of fubverting

the eftablifn'd Religion, and invading Property,

alone could not be the Caufes. For if it be

true, that the fame Caufes have generally the

fame EfFeft ; it is plain, that in the Reign of

a precedent Monarch, the Subverfion of the

efeblifh'd Religion was as much defign'd, or at

leafl was believ'd to be fo, as of late ; and it is

not material whether what was fufpeded was true,

or not ; and Property was as much invaded as of

late, by impofing Ship-Money, and other Taxes in

the Nation, but more efpecially Siiip-Moncy

;

which at firft was light and eafy, but in Progrefs of

Time was increas'd, according as it was found the

Nation would bear it. And at length it was feared,

as there was juft Reafon fo to do, that it would be-

come as burdenfom as what is now impofed on the

French Nation by the French King ; and yet, when
the War broke out, if the Hiflory of thofe Times,

or the Perfons who lived about thofe Times, are to

be believ'd, the Majority of the Nation took part

with the King. There was therefore fome other

Reafons for the Difaffedtion of the Nation to the

late Government, and they may be rank'd under

thefe fix Heads.

Exorbitant Fines-, cruel and illegal Profecutions ;

outrageous Damages ; feizing the Charters ; difpen-

fing with the Teft and Penal Laws ; and undue

Profecutions in criminal, but more efpecially in ca-

pital Matters.

For the Firft, I fhall only obferve, that when the

Houfe of Commons, in the Parliament 1680, took

that Matter into Confideration, and intended to

impeach feveral Perfons for the fame, the highefl

Fine, at that Time complain'd of, was but 1000 /.

and yet in few Years they were heighten'd to

10,000/. 20,000/. 30,000/. and 40,000 /.

For the Second, the Punifhment of Oates, Dan-
gerfield, and Mr. Johnfon ; and the clofe Imprifon-

ment of Mr. Hampden, Sir Samuel Barnardifton, and
of feveral other Perfons, as they were againft the

Law, fo they were without Precedent.

For the Third, tho' the Damages given to Bolf-

worth were the firft outrageous Damages given,

which were taken Notice of, and in Truth were

fuch ; yet in little Time Damages for Matters of

like Kind were quickly improved to 10,000 /.

20,000 /, 40,000 /. nay 100,000 /. the Truth of

which a great many living WitnefTes, to their Sor-

row, can teftify.

For the Fourth, the feizing the City, and other

Charters, upon the Pretences on which they were

queftion'd, was without Example.

For the Fifth, the difpenfing with the Teft and
Penal Laws, was as mifchievous as it was illegal

;

it making Perfons capable, who were incapacitated

by Law of being in Places, of exercifing Offices,

for whom the Perfons who had Power to confer or

beftow the fame, had more Affection, than for the

Perfons who at that prefent enjoy'd them : The
Confequences of which were quickly feen, in turn-

ing out the prefent PoflTeflTors, to make Room for

others ; which was the Thing, which, as a Scotch

Bifhop faid of another Matter,/^/ the Kiln a-fire.

Of thefe five Particulars fomething hereafter may
be faid ; at prefent, this Treatife is only to confider

how far the Proceedings in capital Matters, of late

Years, have been regular or irregular : And as to

that, I fiull not at all confider how far the Per-

fons hereafter mention'd were guilty of the Crimes

of which they were accus'd, but how far the Evi-

dence againft them was convincing to prove them

guilty, and what Crimes the Fads prov'd againft

them in Law were.

Remarks on Fitzharris'j Trial.

THE firft Perfon I fliall begin withal fhall

be Fitzharris ; and that it may not be

wonder'd, that the Trial and Condemnation of
a Perfon who was confeffedly an Irijh Papiji,

Ihould be complain'd of; and one whofe Crimes
were fuch, that if the Law declar'd had not made
Capital, it had been juft, in refpedt of the Male-
faflor, for the Legiflative Power to have enaft-

ed, that he Ihould fufFer the fevereft Punilhment

5

ufually inflidled for the higheft Crime : yet, in re-

fped of the common Good, it had been juft and

fit to have pardon'd him, if he would have con-

fefs'd who were his Confpirators and Setters on -,

for I am apt to think, that if that Matter had been

thoroughly look'd into, fome Perfons, afterwards

Witneflfes in the Lord Rujfelh, Colonel Sidney's,

and Mr. Hampden's Trials, had either never been

produc'd, or had not been credited if produc'd -,

nor
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nor would my Lord of £//^>;'s Throat have been cut;

and iny Lord Rujfel, and Colonel Sidney might
have worn their Heads on their Shoulders to this

Day.
AH will agree, that there was a great Struggle

between the JVhigs and 'Tories, as they were then

call'd, for hanging or faving that Man : Both a-

greed he deferv'd to be hang'd -, the firft thought

it their Advantage to fave him if he would confefs,

the lad thought it was fit to hang him for fear he

would confefs. And to explain the Matter, it is

fit to go a little higher: It cannot but be remem-
bred, that before the breaking out of the Popifh

Plot, Mr. Claypole was imprifon'd in the Tower for

defigning tp kill the King, in fuch Place and Man-
ner as Oates afterwards difcover'd the Papifts in-

tended to do it. In Trinity Term, 1678, he had

an Habeas Corpus to the King's. Bench, and was
brought thither in order to be bail'd, and produced

Perfons of Worth to bail him -, but the Penalty

of the Bail fet by the Court was fo high, and the

Court fo aggravated the Crime for which he was
committed, and the Likelihood of the Truth of it,

that the Bail refus'd to ftand, and Claypole was re-

manded to the Tower. But the Term after, when
the Matter, of which he was accus'd, appear'd

bare-fac'd to be the Defign of other People, he

was let go, for fear the Examination of it fhould

go further in proving the Popifli Plot, than any

thing at that time difcover'd. And if it were now
difcover'd, upon whofe and what Evidence he was
committed, it would go a great way in difcovering

the Truth of many Matters, as yet in the Dark,

( but that Defign mifcarry'd, becaufe the Intrigue

was difcover'd before it took EfFeft ; and yet a like

Defign was ftill carried on, and many of the Cler-

gy of the Church of England had been prevail'd

with to cry the Popifh up as a Fanatick Plot.) The
Papifts and the Ckrgy of the Church of Eng-
land being in the late Times equally Sufferers, and
opprefs'd by the Fanaticks, they naturally grew to

have a Kindnefs for each other, and both join'd in

hating the Fanaticks ; and therefore pretended, at

leaft, that they did not believe any thing of the

Popijh Plot, but that Report was given out by the

Fanaticks, whilft they themfelves were defigning

fomething againft the Church of England. The
Papifts having fo great a Part of the Clergy of the

Church of England, ready to believe any thing of

a Fanatick Plot, which they fhould forge, and ob-

ferving that that which gave Credit to the Popijh

Plot, was Writings concurring with Oral Tefti-

mony, which it did -, for very little of the Truth
of the Popiflo Plot depended on the Credit o^ Oates,

Bedloe, or any other Perfon, mofl of the Fafts of

that Defign, when difcover'd, proving themfelves:

To inftance in one -, Oates difcover'd Coleman had

Intelligence with Le Chaife, of a Defign on Eng-

land, and that Coleman had Papers teflifying as

much -, when thofe Papers were feiz'd, and own'd

by Coleman, and the Purport of them was what

Oates faid they were, it was not material, whether

Oates was a Man of Truth or not, the Papers,

•without Oates's further Evidence, fufficiently prov'd

the Defign : I fay, the Papifts, having obferv'd what

the Evidence was which gave Credit to that Plot,

refolv'd to purfue the fame Steps, and therefore

Dangerfield was made ufe of to leave Papers in Colo-

nel ManfeH Lodging, who was an Acquaintance

of my Lord Shaftesbury^^ importing a f Plot;

5

* Si,- Crefwel

Levinz.

but that was fo foolifhly carried on,
and the then * Attorney-General, who
had the Examination of that Matter,
not being qualify'd with the AfTurance his Succef-
for had, to carry on a Thing that had neither Senfe
nor Honefly in it, made fuch a fcurvy Report of
the Matter to the King and Council, that they
were enforc'd to vote Manfel Innocent, Dangerfield
Guilty, and that it was a Defign of the Papifts to
lay a Plot to the Dijfenters Charge, and a further

Proof of the Popift) Plot. But that Attorney-Gene-

ral being remov'd to a Place of more Honour,
though of lefs Profit, and * anodier

put in his Place, the Papifts refolv'd
Saw'er^"^"'

to carry on the fame Defign ; and no
^^y""

Perfon a fitter Inflrument than Ftlzharris, in re-

fpeft of his Religion and his Acquaintance ; but
before his Defign came to Perfeftion, it was difco-

ver'd.

He was firfl imprifon'd in Newgate, where fome
Perfons (amongfl: whom Mr. Cornifto, as I remem-
ber, then Sheriff, was believed to be one, and it

was not the leafl of his Crime, that he endeavour'd
to look into that Arcanum) went to examine him as

to the Particulars of that Defign ; which was quick-
ly taken Notice of, and the Prifoner, in Breach of
the Habeas Corpus A£t, remov'd from thence to the

Tower, where he was kept clofe Prifoner.

The Parliament at Oxford meeting foon after

Fitzharris's Apprehenfion, and the Houfe of Com-
mons being inform'd of as much of his Defign as

was then difcovered, they thought themJelves high-
ly concern'd to examine him ; but how to do it

they knew not : only they refolv'd (upon a Re-
port which one of their Members made them of
one Hubert, who confefTed himfelf guilty of firing

the City of London, upon which it was refolv'd to

examine him in the Houfe of Commons the next

Morning, but before the Houfe fat Hubert was
hang'd) that Fitzharris fhould not be hang'd with-

out their Knowledge and Confent ; and to effe6l it,

they remember'd a Defign to try the five Popifh

Lords in the Tower upon Indiftments ; whereup-
on, if they fhould be acquitted, it was thought that

thofe Acquittals might be pleadable to Impeach-
ments. To prevent which, the Houfe had exhibit-

ed general Impeachments of High-Treafon againft

them in the Houfe of Lords ; which had fuch Suc-

cefs, that the Lords were never, and the Judges
gave their Opinion, that they could not be tried

on the Indidlments, as long as the Impeachments
were in Being ; for which Reafon, the Houfe of

Commons exhibited a general Impeachment of

High-Treafon in the Houfe of Lords againfl Fitz-

harris, which was receiv'd ; after which the Houfe
of Lords made an Order, that Fitzharris might or

fhould be try'd in the King's Bench for the fame
Treafon : fuddenly after which, that Parliament was
diflx)lv'd. Whether Fitzharris's Bufinefs was the

Break-neck of that Parliament, I know not, but

it was fhrewdly fufpedled it was.

There was at that Time a* Chief

Jufi:ice in the King's Bench, who was scS
-?''''''"'

himfelf under an Impeachment of " "

High-Treafon, and had not, for that Reafon, fat

in Court for fome Terms preceding ; and the

Trial of Fitzharris being generally look'd upon to

be as illegal as it was odious, it was thought con-
venient to carry it on by a Perfon of * si-F - -'

better Credit ; whereupon * one who Pembenon"^

had

f Burnei'i Hiftory of his own Times, Fgl. I. /. 475.
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had been a Puifne Judge of that Court, and had

behaved himfelf very plaufibly, and had gained

Credit by being turn'd out, was thought to be the

fitteft Perfon to undertake it ; and accordingly the

then prefent Chief Juftice was remov'd, and the

other was preferred to his place.

It being refolv'd that Fitzharris fliould be try'd,

the Bufmefs was how to get Witnefles to give Evi-

dence to a Jury, and how to get Juries to find the

Bill, and to convict the Prifoner, which v/ere dif-

ficult Preliminaries,

A * Perfon who had been one of the

^^^^
William HQyfg Qf Commons, which had ex-

hibited the Impeachment, was a prin-

cipal Witnefs ; but if he fhould give Evidence on

the Indidlment, he knew not how far he might be

hereafter quellionable and punifhable for it, when
a Parliament ftiould fit again ; but at laft that Per-

fon was prevail'd upon to give Evidence, but by

what means is beft known to himfelf. And as for

the Juries, Grand and Petty, they were fatisfy'd

with the Direction of the Court, tliat they not on-

ly might, but ought to find the Bill, and Verdid,

according to their Evidence. And I think the Court

was fo far in the right.

That Matter being adjufted, a Bill of High-
Treafon was found againft the Prifoner ; whereup-

on he was prefently arraigned, and after much Con-

teft and Declaration of the Court, that they could

hear nothing till he had pleaded in chyief (which if

he had done, the Plea he afterwards pleaded, which

was the Jurifdidlion of the Court, had come too

late) he had Leave given him to plead the fpecial

Matter of the Impeachment -, . and accordingly

Counfel were affign'd him to draw up and argue his

Plea put in to the Jurifdidion of the Court •, which

\vas, That he was impeached in a fuperior Court for

thefame Treafon.

Great Endeavours were ufed to have the Plea

over-ruled, without fo much as hearing the Prifo-

ner's Counfel for the maintaining it. The Pretences

were, that the Prifoner on his Plea ought to have

produced the Record of his Impeachment, and

that the Plea of the Impeachment for High-Trea-
Ibn in general was naught, without fpecifying what

the High-Treafon was, for which he was im-

peach'd ; for an Impeachment, or an Indiftment

of High-Treafon in general was naught; that the

King had power to proceed on an Impeachment
or Indiftment for the fame thing, at his Eleftion :

That the Allegation, that Fitzharris was impeached,

which Impeachment flood in full force, not having

mention'd an Impeachment before, was naught.

But afterwards the Attorney-General demurred, and
the Prifoner join'd in the Demurrer. And then a

Day was given to argue the Plea till Saturday the

7th of ik%', at which time the Attorney added to

the Exceptions he took to the Plea, WhetheraSuit
in a fuperior Court can take away the Jurifdiftion

of another inferior Court, who had an original Ju-
rifdidlion of the Caufe, of the Perfon, and of the

Fa6l, at the time of the Faft committed ?

To maintain the Plea, the Counfel for the Pri-

foner alledged, that an Impeachment differ'd from
an Indidment ; the firft was at the Suit of the Com-
mons o{ England, and was like an Appeal, or ra-

ther an Appeal refembled an Impeachment ; that

the Proceedings were different in the Trials: In
the firft, the Trial is by the Houfe of Lords ; in

the laft, of a Commoner, by a Jury of Com-
mons. In the laft, but litde time was allowed for

giving or confidering of the Evidence j in the firft.

a much longer time. That this Matter was never
pradifed before ; that the King may pardon a
Criminal profecuted by an Indidment, but not by
an Impeachment, no more than if profecuted by
ajn Appeal. If he fhould be acquitted on the In-
didlment, it might be a Queftion whether that may
be pleaded in Bar to the Impeachment; and if

not, the Prifoner fhould be brought twice in jeo-
pardy of his Life for the fame Crime, contrary to
the Rule of Law.
To the Objedion, that the Plea was not certain

;,

it being pleaded as an Impeachment of High-
Treafon, not fetting forth the High-Treafon" in
particular; it was anfwer'd, that an Impeachment
differ'd from anindidment: For by the Cuftom
ol Parliament, which is the Law of the Land, fuch
a general Impeachment is good ; but by the Law,
a general Indidment of High-Treafon, without
fpecifying what, when, where, or how, is not
good ; and therefore the Plea of an Indidment and
an Impeachment is variant.

To the Objedion, that there was no Impeach-
ment mention'd before the Averment of qii^ qui-

dem impetitio, it was frivolous; for it was before
mention'd that he was impeach'd, and then by a
neceffary Confequence there was an Impeachment.
As to the Objedion, that the King might, in

which Court he v/ould, profecute for High-Trea-
fon, it was little to the purpofe ; for the Cafe did
not come up to it, the Impeachment being the
Suit of the Commons, and not of the King ; and
that the Courts of Wefiminfier-Hall had refus'd to

meddle with matters relating to the Parliament.

That though the Impeachment was general, yet
it was made certain fey the Averment ; that it was
for the fame Crime for which the Indidment was:
That the Attorney-General might have taken Iffue,

that there was no fuch Impeachment as was plead-

ed; or elfe he might have faid, that the Im-
peachment was not for the fame Treafon for which
he was indided ; but having demurr'd, he had con-
fefs'd both to be true. That at common Law, if

an Appeal of Murder had been brought, the King
could not proceed on the Indidment, till the Ap-
peal was determin'd ; that the Judges, whereof
fome were then in Court, had given their Opinions
to the King and Council, concerning the five Po-
pifh Lords, that they could not be try'd upon In-

didments, fo long as general Impeachments were
depending for the fame Treafon : and yet their

Cafes and this differ'd ; there the Indidments were

found before the Impeachments preferr'd, and here,

after the Impeachment.

In the reply to vitiate the Plea, it was infifted,

that it did not concludey? Curia procedere debeat as

well as mdt, as was ufual for Pleas of that nature

to do ; that perhaps this Matter, if the Prifoner

had been acquitted upon the Impeachment, might
have been pleaded in bar to the Indidment, but it

v/as not pleadable to the Jurifdidion of the Court

;

that in the Cafe of the five Lords, the Indidments •

were removed into the Houfe of Lords; that Ap-
peals in Treafons are taken away by the Firft of

Henry the IVth ; that in the Plea it ought to be

averr'd, what Lex ^ Confuetudo Pari, are ; that

till Articles carried up, no Man impeach'd is ob-

fio-'d to anfwer : that in all Cafes of Appeals, a

Man is put twice in jeopardy of his Life, if he be

try'd upon an Indidmerit within a Year.

To take a fnort Revifew of what hath been re-

cited, it was thought the King's Counfel run the

Court upon a Rock, and it was hard for them to

gee
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get oflf. The Court had advis'd them to take time

to confider what Courfe they would take ; but the

King's Counfel were hafty, as they always were

when they were refolved to carry a Matter right

or wrong ; and having three bad Ways, they chofe

the worft.

If they had taken Iflue on the Record, or the

Averment, that the Impeachment and Indidtment

were not for the fame Treafon, they might have

pretended that the Journal of the Houfe of Lords

was not a Record, or that the Debates in the Houfe

of Commons were not good Evidence ; or if they

had reply'd, the Order of the Houfe of Lords for

trying the Prifoner in the King's-Bench, to the Plea,

they might have infilled on the Power of the Houfe

fo to do : but having demurr'd, they confeffed the

Truth of all the Matter of the Plea, and wav'd

the Benefit of tliat Order, and flood upon Points

of Law, either conceded by the Court, or refolv'd

by the Judges before, or fuch neceflTary Inferences

from them as were impoffible to be deny'd.

It could not be deny'd, but a general Impeach-

ment of High-Treafon, by the Cuftom of Parlia-

ment, was good ; it could not be deny'd, but,

by the Refolution of the Judges in the Cafe of

the Lords in the Tower, a general Impeachment of

High-Treafon ftopt Proceedings upon an Indift-

ment for the fame Matter. It did not differ the

Cafe, that the Indidments in the King's,-Bench a-

crainft the Lords were remov'd into the Houfe of

Lords ; for every one knows new Indiftments might

have been preferred againft them for the ftme

Crimes. And if that had been the Reafon of the

Judges Refolution, why did not the Judges then in

Court, all, or mod part of whom were Judges at

the giving that Opinion, deny the Opinion, or the

Reafon alledg'd, which they did not .? It was not

a Reafon to difallow the Plea, becaufe particular

Articles ufe to follow general Impeachments, and

the Impeach'd are not bound to anfwer till the par-

ticular Articles were exhibited, which is true ; for

by the fame Reafon, a Defendant cannot plead an

Aftion depending againft him for the fame Mat-

ter in a fuperior Court, unlefs the PlantifF hath

declar'd againft him in the fuperior Court, which is

not true. It was not a Reafon that all Records in

inferior Courts muft be pleaded particularly, as In-

diftments, and the like-, becaufe fuch Records

muft be certain and particular, or elfe they are

erroneous, and cannot be pleaded ; but an Impeach-

ment may be general.

Where the Matter of a Plea is naught, no Form

can make it good -, though where the Matter of a

Plea is good, an ill Form may fpoil it. If there-

fore a general Indiflment or Record is naught, as

in all the Cafes cited againft the Plea, it was no

fpecial Averment to reduce It to a certainty, or any

Form can make it a good Plea: But a general

Impeachment is good, and therefore it may and

muft be pleaded generally ; and pleading it fpeci-

ally, would make it falfe, if there were no fubfe-

quent Articles, as in this Cafe there were not, to

afcertain it.

It is to no purpofe to run through all the Ram-

ble of the Counfel or Court againft the Plea, when

they all faid the Matter of the Plea was not in

queftion, but the Form •, and yet when fo often

afk'd in what of the Form it was defedive .? they

were not able to anfwer. If it be agreed that the

Matter of a Plea is good, but it is defedive in

Form, they always ftiew how it ought or might
have been mended, which in this Cafe was never

done. And as this Cafe was new in feveral Parti_

culars, fo it is in this, that in reading all the Ar-
guments of this Plea, no Man knows, by what
was difcours'd, what was the Point in queftion.

After the Arguments, the Chief Juftice, in Ihew
at leaft, very favourably offers the Prifoner's Coun-
fel liberty to amend the Plea, if rhey could ; whicii

they (apprehending as they had Reafon, for I

think none can fhcw how it might have been mend-
ed, rather a Catch than a Favour) refi'.s'd to do ;

whereupon the Court took time to confider of it,

and on the nth of May, there being a great Au-
ditory, rather to hear how the Judges would bring
themfclves ofiT, than to know what the Law of the
Plea was, the Chief Juftice, without any Reafons,
deliver'd the Opinion of the Court, upon Confe-
rence had with other Judges, that his Brothers,

Jones, Raymond, andhimfelf, were of Opinion that

the Plea was infufficient ; his Brother Dolhen not
refolv'd, but doubting concerning it, and there-

fore awarded the Prifoner ftiould plead to the In-
didment, which he did. Not Giiilly ; and his Trial
order'd to be the next Term.

I think it would puzzle any Perfon to ftiew, if

ever a Court of Wefiminjier-Hall thought a Mat-
ter to be of fuch difficulty as fit to be argu'd, that

they gave their Judgments afterwards without the

Reafons ; 'Tis true, that the Courts of Civil Law
allow Debates amongft the Judges to be private a-

mong themfelves; but the Proceedings at Com-
mon Law always were, and ought to be, in aperta

curia *. Had this Praftice taken place heretofore, -j-

as it hath of late (but all fince this Precedent) no
Man c6uld have known what the Law of England
was, for the Year-Books and Reports are nothing
but a Relation of what is faid by the Counfel and
Judges in giving Judgment, and contain the Rea-
fons of the Judgment, Vv'hich are rarely exprefs'd

in the Record of the Judgment ; and it is as much
the Duty of a Judge to give the Reafons why he
doubts, as it is of him v/ho is fatisfied in the Judg-
ment. Men fomietimes will be aftiam'd to offer

thofe Reafons in publick, which they may pretend,

fatisfy them, if ccnceal'd ; befides, we have a

Maxim in Law undeniable, and of great ufe, that

any Perfon v^hatever may reflify or inform a Court
or Judge publickly or privately, as Amicus Curi^^

a Friend to the Court, or a Friend to Juftice : But
can that be done, if the Sranders-by know not the

Reafon upon which the Court pronounce their Judg-
ment ? Had the three Judges, who were clear in

their Opinion, given their Reafons of that Opi-
nion, perhaps fome of the Standers-by might have
ftiew'd Reafons unthought of by them, to have

made them ftagger in, if not alter that Opinion ;

or if Juftice Dolben had given the Reafon of his

Doubt, perhaps a Stander-by might have ftiewn him
a Reafon unthought of by him, which would have

made him pofitive that the Plea was or was not a

good Plea.

If a Man fwears what is true, not knowing it to

be true, though it be logically a Truth as it is

diftinguifti'd, yet it is morally a Lye ; and if a Judge
give Judgment according to Law, not knowing it

to be fo, as if he did not know the Reafon of it

at that time, but bethought himfelf of a Reafon

for

* 2 Co. Inft. T03. -f Of old Time he/ore Edw. III. th 'Reafons us"d to le entered on record in cafes of diff.culty; hut even

njianily pronounc d by the Court, that they might be fublijh''d in the Books of Cafes and Refarts. 4 Co. Inft. 4.nfrsrivards --vjere con^
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for it afterwards, though the Judgment be legal,

yet the pronouncing ot it is unjuft.

Judges ought to be bound up by the Reafons

given in publick, and not fatisfy or make good

their Judgment by after-thought of Reafons. How
very ill did it become the Chief Juftice Popham, a

Perfon of Learning and Parts, in the attainting

Sir Walter Raleigh, of which Trial all fince that

time have complain'd ? when he gave his Opini-

on, that the Affidavit of the Lord Cobham, taken

in the abfence of Sir Walter, might be given in

Evidence againft him, without producing the Lord

Cobhani Face to Face to Sir Walter (which was de-

fir'd by him, altho' the Lord Cohham was then forth-

coming). V/hen he fumm'd up the Evidence, he

faid, * Juft then it came into his Mind, why the Ac-

cufer jhould not come Face to Face to the Prifoner,

lecaufe he might retra5t his Evidence ; and when he

Jhould fee himfelf muft die, he would think it heft that

his Felloiv ftoould live to commit the like Treafon, and

fo in fome fort feek Revenge. Which befides that it

is againft the common Law, and Reafon, it is a-

gainfb the exprefs Statute of Edw. VI. which takes

care, that in Treafon the Witnefs fhall be brought

Face to Face of the Perfon accus'd.

Did it become a juft Man to give his Opinion,

and bethink himfelf of a Reafon afterwards .? And
I am miftaken if it will not herein appear, that

many Perfons complained of, have not been guilty

of the fame Weaknefs or Injuftice, call it which

you will ; fo foolifh are the beft Lawyers and plau-

fible Speakers, when they refolve to carry a Point,

whether juft or not : Flowever they may deceive

the Ignorant, yet they talk and argue very abfurd-

ly to the Apprehenfion of the majority of Man-
kind. A~nd they had been fooner difcover'd, but

that the Difcoverers were quickly fupprefs'd and

crufhed, as Scandalizers of the Juftice of the Na-
tion. And I think this may be juftly called the

firft mute Judgment given in Weftnnnfter- Hall.

But to return to Fitzharris's Trial, which came

on the 9th of June ; and then the King's Coun-

fel made ufe of their Arts in managing the Jury.

And firft, there were a great many Perfons for

Jurors to whom Mr. Attorney had no ftomach -,

fome challenged for Caufe, for that they were no

Freeholders, as John Kent, Giles Shute, Nathaniel

Grantham, and feveral others ; and the Challenge

allow'd to be a good Challenge by all the Court

;

for though the Chief Juftice only fpoke, yet all

the Court affent to what one Judge fays, if they

do not fliew their diflent. I do not take notice of

this, as complaining of it, for I think it is a good
Caufe of Challenge in Treafon ; but then I cannot

but wonder at the Affurance of the fame King's

Counfel, who denied it to be a good Caufe of

Challenge in the Lord Ruffel's Trial. It is true,

that was a Trial in the City, but that Matter hj-d

no Confideration in the Judgment ; for after the

Lord Ruftel's Counfel had been heard, all the Judges
deliver'd their Opinions, That at common Law, No
Freehold was no Challenge in Treafon -, and that

the I and 2 PMl. C^ Mar. had reftor'd the Trial

in Treafon to be what it was at common Law : Of
which Number of Judges, Sir Francis Pemherton

and Sir Thomas Jones were tv/o , nay. Sir Francis

Pemberton aflc'd Mr. Pollexfen, Whether he found
any Refoluticn at common Law, that no Freehold
•was a Challenge in "Treafon. And that Judgment is

afterwards cited in Colonel Sidney^s Trial, as the
Vol. IV.

* Fol.l. p. 218.

Opinion of all the Judges of England, That 771?

Freehold v/as no Challenge to a Juror in Treafon
at common Law, and Colonel Sidney's Trial v/as

in a County at large.

But if it was not a Challenge at common Law,
I would know how it came to be a Challenge in,

Fitzharris's Cafe ? There was no intervening A(5t of
Parliament to alter the Law between the two Tri-
als, that I know of

Another Art us'd, was to challenge for the King
without Caufe, where no Caufe could be fhewn,
fuch Jurors as they did not like.

The Prifoner was troubled at this, and appeals

to the Court, whether the Attorney-General was
not oblig'd to fnew his Caufe of Challenge ; but
is anfwer'd by the Court, that he need not till all

the Pannel was gone through, or the reft of the

Jurors challeng'd, which is true -, but had the Pri-

foner been advis'd to challenge the reft of the Ju-
ry, as he would have been if he had had Counfel,

the Attorney muft have wav'd his Challenge, or

put off the Trial. And fince he was not alloWed
Counfel, why iliould not the Court, according to

their Duty, as they have faid it is, advis'd him fo

to do ? I am fure, in Count Coningfmark's Trial,

when Sir Francis Winnington challenged a Juror
without Caufe, for the King, the Court prefently

afli'd the Caufe ; and fuch Anfwer was made by
the Profecutor's Counfel as was made to Fitzhar-

ris : Whereupon the Court told the Count, that

the way to make them ftiew their Caufe of Chal-
lenge, was to challenge all the reft of the Jury ;

and thereupon the Challenge was waved. They
were different Praftices, tending to different Ends -,

and accordingly it fucceeded, Fitzharris was con-

,vi6ted, and the Count acquitted.

Upon the Trial the Evidence was this ; Fitzharris

was, the 21ft Day of February, 1681, with Eve-
rard, and gave him Heads by word of Mouth, to

write the Pamphlet in the Indictment mentioned,

to fcandalize the King, raife Rebellion, alienate

the Hearts of the People, and fet them together

by the ears ; the Libel was to be prefented to the

French Ambaffador's Confeffor, and he was to pre-

fent it to the French Ambaffador ; and it was to

fet thefe People together by the ears, and keep

them claftiing and miftrufting one another, whilft

tht French ftiouldgain Flanders, and then they would

make no bones of England : For which Libel £1;^-

rard was to have forty Guineas, and a monthly

Penfion, which fhould be fome thoufands of Pounds.

Everard was to be brought into the Cabal, where

feveral Proteftants and Parliament-Men came,to give

an account to the Ambaffador how things were

tranfaded, Everard afked what would be the ufe

of the Libels ? Fitzharris faid, we ftiall difperfe

them we know how ; they were to be drawn in the

Name of the Nonconformifts, and to be put and

fathered upon them. This was the Sum of Eve-

rard's Evidence.

Mr. Smith prov'd Fitzharris's giving Inftru<5tions

to Everard \ and Sir William Waller and others

prov'd the Libel, and the Difcourfe about gain-

ing Flanders and England : Other Witneffes were

examin'd to prove Fitzharris's H;\nd. For the

Prifoner, Dr. Oates faid, Everard told him tlie Li-

bel was to be printed, and to be fent about by the

Penny-Poft to the protefting Lords, and leading

Men of the Houfe of Commons, who were to b^

taken up as foon as they had it, and fearched, and

Z to
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to have it found about them. He faid the Court

had an hand in it, and the King had given Fitz-

harris Money for it already, and would give him

more if it had fuccefs.

Mr. Cornijh faid, when he came from Newgate

to the King, to give him an account in what Dif-

pofition he found the Prifoner to make a Difco-

very ; the King faid he had had him often before

him and his Secretaries, and could make nothing

of what he did difcover ; that he had for near

three Months acquainted the King he was in pur-

fuit of a Plot, of a Matter that related much to

his Perfon and Government, and that in as much

as he made Proteftations of Zeal for his Service,

he did countenance and give him fome Money ;

that the King faid he came to him three Months

before he appeared at the Council-Table.

Colonel ManfelMd, that S'w William Waller gave

him an account of the Bufinefs in the prefence of

Mr. Hunt^ and feveral others ; and faid, that when

he had acquainted the King with it, the King faid

he had done him the greateft piece of fervice that

ever he had done him in his Life, and gave him

a great many thanks : But he was no fooner gone,

but two Gentlemen told him, the King faid he had

broken all his Meafares, and the King would have

him taken off one way or other -, and faid, that

the Defign was againil the Proteftant Lords, and

Proteftant Party. Mr. Hunt confirm'd the fame

thing, and added, that he faid the Defign was to

contrive thofe Papers into the hands of the Peo-

ple, and make them Evidences of Rebellion ; and

appealed to Sir William Waller who was prefent,

whether what he faid was not true. Mr. Bethel

faid, Everard before he had feen Bethel, or heard

him fpeak a Word, put in an Information of Trea-

fon againft him, at the Inftigation of Bethel's mortal

Enemy ; which Information was fo groundlefs, that

tho' it was three Years before, yet he never heard

a word of it till the Friday before.

Mrs. i^^// faid, Fitzharris had 250/. 200/. or

150/. for bringing in the Lord Howard of Efcrick -,

Ihe added, that Fitzharris was looked upon to be

a Roman Catholick, and upon that account it was

faid to be dangerous to let him go near the King,

that he never was admitted to the King.

The Lord Conivay faid, that the King had de-

clared in Council, that Fitzharris had been employ-

ed by him in fome trifling Bufmeffes, and that he

had got Money of him ; but added, as of his own
Knowledge, that the King never fpoke with him
till after he was taken, which was the 28th of

February laft.

All the Evidence being over, it was fumm'd up
by the Counfel, That upon all the Circumftances

of it, Fitzharris was the Contriver and Direftor

of the Libel ; that it was a treafonable Libel, and

a Jefuitical Defign ; that the Excufe he made, as

if Everard drew him into it, or trepanned him in-

to it, was vain, nothing of that being prov'd.

That Everard could do nothing alone, and there-

fore Sir William Waller muft be in the Contrivance ;

but that was unlikely : That the Prifoner would

ihfinuate that the King hir'd him to do it, becaufe

the King gave him Money, but that was out of

Charity ; and therefore concluded, with a great

many Words, that an Englijh Proteftant Jury of

twelve fubftantial Men, could not but find the Pri-

foner Guilty.

The Court added, that though Dr. Oates faid,

Kverard fiid it was a Defign of the Court, and
was to be put on fome Lords, and into fome Par-

liament-Men*s Pockets ; yet Everard was there
upon Oath, and teftifiednofuch thing in the World;
and for the Impeachment in the Lords Houfe, they
Were not to take notice of it.

After which the Jury inform'd the Court, that
they heard there was a Vote in the Houfe of Com-
mons, that the Prifoner fhould not be try'd in any
inferior Court : To which the Chief Juftice faid.

That that Vote could not alter the Lav.', and that

the Judges of that Court had Conference with all

the other Judges, concerning that matter ; and in

was the Opinion of all the Judges of England, that

that Court had a Jurifdiftion to try that Man.
After which, Juftice Jones was of Opinion, that

if he were acquitted on that Indictment, it might
be pleaded in bar to the Impeachment ; and Ju-
ftice Raymond delivered his Opinion to the fame
purpofe. It is ftrange that all the Judges fhould
be of that Opinion ; yet before it was faid, ju-

ftice Dolbcn doubted. It is more ftrange, that

if Juftice Dolben v/as not of that Opinion, he would
hear it faid he was, and not contradidl it. It is

moft ftrange, that if the Judges of that Court were
of that Opinion, they had not declar'd {0, in the

arguing or giving Judgment on the Plea ; for

that was the Matter of it, being pleaded to the

Jurifdiftion of the Court, that they had not power
to try the Prifoner for that Crime, fo circum-

ftanced.

If the Plea had been over-rul'd as to the Mat-
ter, none would have been fo impertinent, as to

go about to maintain the Form of it.

Now to fay truth in behalf of the Publick, and
not on behalf of Fitzharris, the Evidence was un-
fairly fummed up, for Fitzharris never pretended

Everard drew him in, or was to trepan him : It is

true, he afk'd Everard what the Defign of the

Pamphlet was, and whether he was not put up-
on it to trepan others ? who anfwer'd, he was not.

But afterwards being too nearly preft by the At-
torney-General, he faid, Fitzharris told him the

Ufe of the Libels was to difperfe them he knew
how ; that they were to be drawn in the Name of

the Noncojiformijls, and put upon them. And Oates

faid, Everard faid the Libels were to be printed,

and fent abroad by the Penny-Poft to the proteft-

ing Lords, and leading Men of the Houfe of Com-
mons, and the Perfons feiz'd with them in their

Pockets •, which is all ftrong Evidence that the Li-

bel v/as defign'd to trepan others, and that was
all along the Import of Fitzharris's Queftions,

tho' cunningly not anfwer'd by fome of the Wit-
neffes, and as cunningly omitted in fumming up
the Evidence.

It is true, the Chief Juftice faid, Everard faid

no fuch thing as Oates had faid ; but why was not

Everard, who was then prefent, aflc'd. Whether
he faid what Oates had given in Evidence .?

There cannot be fhewn any Precedent where a

Witnefs contradifts, or fays more or lefs than a

Witnefs that went before him, by the hear-fay of

that Witnefs -, but the firft Witnefs is afl^'d, v/hat

he fays to it. Why was not Sir William Waller,

who was alfo prefent, afk'd what he faid to the

Evidence of Mr. Manfel and Mr. Hunt ? And
who it was that inform'd Sir William what the King
faid } It was no way in proof, nor pretended by
Fitzharris, that any Perfon was concern'd in that

matter, but Everard and Fitzharris, though it was

fhrewdly fufpefted by the Houfe of Commons ; and

no Man that reads the Trial, but believes there

were many more concern'd, not yet difcover'd : But

the
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the Counfel might have brought in any Judge of

the Court by the Head and Shoulders to be a Con-

federate, as well as Sir William fValler, who was a

Jack-a-lent of their own fetting up, in order to

knock him down again.

It was not pretended by Fllzharris that the King
gave him any Money to frame that, or any other

Libel ; there was Evidence, that he had got Mo-
ney of the King for fome little matter he was em-
ployed in, perhaps, for bringing in Libels difperfed

abroad, or difcovering Plots.

Upon the whole Evidence, it was plain that Fitz-

harris was an Irijlo Papift ; it was plain he was the

only vifible Contriver of the Libel ; who were be-

hind the Curtain is not plain, and to know them,

was the Defign of the Impeachment.

It was plain it was a devilifh Jefuitical Defign, as

the Court and Counfel, in fumming up the Evi-

dence, agreed it to be -, it v/as plain, that the Li-

bel was fuch, that if difpers'd v^ith intention to ftir

up the King's Subjects againft him, it had been

High-Treafon within the Statute of the 13th of the

King : But what the Intention of the contriving of

the Libel was, was not very certain ; and therefore,

confequently what the Crime of it was, was uncertain.

To take the Evidence all the ways, as to the De-

fign of the contriving of the Libel, it is capable of

being interpreted ; the eafiefl: Conftruclion is to fiiy,

he fram'd a Libel with intention to pretend to the

King, that he had intercepted a Libel privately

difperfed ; and to make it more likely, it ihould

be framed in the Nonconformifts Names, to make
his Report the more credible (for of Papifts or

Church-men it could not be believed) to get more
Money of the King ; and that matter, by all his

Queftions to the WitnefTes, he moft drove at : and

that would at moft be but a Cheat.

A more criminal, but lefs credible Conftruflion,

is to believe he defign'd to difperfe them, to excite

and prevail upon the Difcontented to take up Arms,
For what EfFedl had that Pamphlet, when it

was (for it was afterwards) difperfed, upon the Minds
of the People ? Or what Effedl \:ould any Man of

Senfe think it could have ? For though it was a vi-

rulent, yet it was as foolifh a contriv'd Libel as

ever was writ •, yet I own, if it had been writ and
difperfed with that Defign, it had been High-Trea-
fon within the Statute of Ed. III.

But the moft natural Conftrudtion of the worft

Defign of it, was to trepan the Parliament-Men,

and make the Libels Evidences of a rebellious Con

-

fpiracy : This Everard confeffes Fitzharris told him
was the Ufe to be made of them ; and Everard
could not know the Defign of them, but by what
Fitzharris told him. And Oates well explains what
Everard meant by the Words, in his Evidence, put

the Libel on the Nonconfonnifis., by what Everard
told him.

But yet even that, though in itfelf the higheft

Crime a Man can be guilty of, next to putting it in

execution, is but a Confpiracy ; which was mildly

punifh'd in Lane and Knox their Caie, though this

exceeded that ; that being a Defign only againft one

Perfon,*this againft many.
Yet though this was of no higher Crime by the

Law, as now eftablifh'd, than a Mifdemeanor, it

was fit for the Legiflative Power to have punifli'd

it in the manner it was punifli'd ; which yet the

Legiflative Power ought to refent as an Injury, for

an inferior Court's fnatching the Exercife of that

Power out of their Hands, which only belongs to

Vol. IV.

the fupreme Authority. That this Crime, upon
conftruftion of the Evidence taken in the beft

Senfe, is no Treafon ; though the Libel fhould
in all probability incite the Subjeft to levy V/ar,
which it was not likely to do, or if in Fa6l it

had been the caufe of a Rebellion, yet if it was
not defigned by the Contriver to that purpofe,
it was not Treafon by the Statute of Edward
the Third, or Charles the Second ; for in the laft:

Statute, it is defigning to levy War, and in the

Statute of Edivard the Third, it is a (trained

Confl:ru6tion, to make defigning to levy War,
Treafon ; yet none ever pretended to flrain

the Senfe of that Statute farther than defigning to

do it.

If the ill Effedls the Libel did, or might pro-

duce, made it Treafon, then Sir Samuel Aftrey, who
read it in Court at the Trial, and the Printer, that

afterwards printed and publifli'd it, and Sir Wil-
liam Waller, who read it to Mr. Himt, and others,

were guilty of Treafon ; for the Libel carried no
Venoin or Charm with it the more, for being
fram'd by Fitzharris or Everard, or for being pub-
lifh'd by either of them, than if publifh'd by an-

other Perfon.

The difference is, Aftrey read it aloud, as his

Duty ; the Printer printed and publifhed it for Gain ;

Sir William Waller publiih'd it as a Novelty ; and
if Fitzharris contriv'd it, to put it upon the Non-
conformifts, or Parliament-Men, and not to ftir up
a Rebellion, though it tended to all the ill Confe-
quences mention'd in his Indidment, yet it was not

Treafon,

But it will be urged, how fliall Filzharri<,^s In-

tention be proved .'' It was a Queftion which made
a mighty fputter in arguing the Plea. How ftiall

it be proved, that the Impeachment was for the

fame Treafon for which the Indidment was ? But
in the Trial of Fitzharris, that Queftion was fully

cleared ; for it was proved there, that the very Li-

bel then produced in Court, was the fame Libel

read, in the Houfe of Commons, upon which the

Impeachment was voted.

And to fay truth, nothing can be put in IflTue,

but is capable of Trial : ^0 animo a thing is done

in all Overt-A6ls of a Defign, is one of the main

Queftions ;
* or to fpeak in Law Phrafe, v/hether

done proditorie or not, an Adverb of great Ufe and

Senfe, though heretofore flighted ; and under which,

I believe, a great many Perfons will be enforc'd to

ftielter themlelves from being punifhed by the Law
eftablifli'd.

No Man will pretend that Libel did any Man
mifchief but the Contriver ; nor in probability

could have done, if not ufed to the purpofe £1;^-

rard faid to Oates. Yet other Perfons have been

guilty of as illegal A6ts, of worfe Confequences in

profpeil, and much worfe in effedt, and it did not

amount to Treafon. I dare fay, the Allegation,

that they difturb'd the Kingdom by their Afts,

and War caus'd to be mov'd againft the King, is

true of them, and they are guilty of all the Aggra-

vations us'd in Indidtments of Treafon.

To inftance in fome of many •, Did it not make

a mighty heart-burning in the City againft the Go-

vernment, and rais'd great Jealoufies between the

King and People, when the Sheriffs, North and

Rich, were impos'd on the City ? Did not the tak-

ing away the City's Right of electing Sheriffs, and

the fufpicions for what end it v/as done, befides the

Illegalities that followed ? If what Sir Edward
Z 2 Herbert

See Trial of Woodburne, State Trials Vol. VI. p. 222.
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Herbert fays in his late Vindication, Fol. 16. be

Law, as it hath an afpefl as if it were, that Grand-

Juries return'd by fuch as are Sheriffs in fadl, but

not in right, are illegal, and Conviftions on their

Prefentments are illegal and void, give great di-

fturbance : and that Opinion feems to be counte-

nanc'd by my Lord Coke's third Inftit. Fol. 32. in

his Comment on the nth of Henry the IVth, and

confequently my Lord Rujfel's, and other Attain-

ders void ? Did it not add to the heart-burning,

the punifhing thofe Citizens as Rioters, who were

at Guildhall, innocently contefting their Right of

elefting ? Was it not an increafe of the Mifchief,

the bringing the ^0 Warranto againft the City,

whereby the Credit of the City was loft, and ma-

ny Orphans ftarved, and more impoverifhed, be-

yond the pofTibility of recovery ? And it was yet

heighten'd by the Judgment given in the higheft

Cafe that ever came into Weftminfier-Hall^ by two

Judges only, and that without one Word of Rea-

fon given at the pronouncing, according to the Pat-

tern of Fitzharrish Cafe, and was the fecond mute

Judgment. Did it not fright all honeft Men from

being on Criminal Juries, when Wilmer was fo ille-

gally profecuted for not giving a Verdift againft

his Confcience, by an Homine Replegiando, and In-

formation ? And did not that make all Merchants,

who had Tranfadions beyond Sea, afraid to fend

their Servants thither, for fear they might be laid

by the Heels till they fetch'd them back again ? Did
it not ftartle the Lords, and the leading Men of

the Houfe of Commons, mention'd fo often in Fitz-

harris^s. Trial, when the Earl of EJJex, Lord Ruf-

fel. Colonel Sidney, Mr. Hampden, and feveral 0-

thers, were clapp'd up clofe Prifoners in the Tower ?

Did it not deter an honeft Man from appearing to

witnefs the Truth, when Sir Patience Ward was con-

vifted of Perjury ? Did it not provoke two great

and noble Families, when the Lord Riiffel and

Colonel Sidney were fo illegally and unhandfomly

dealt withal, as ftiall be hereafter declar'd ? Did it

not provoke all the Nation, except the Clergy and

Soldiery, when all the Charters of England were

feiz'd, and not re-granted, but at exceffive Rates,

to the ftarving the Poor, who fhould have been

fed with the Money which went to purchafe the

new Charters, and referving the difpofition of all

the Places of Profit and Power, within the new Cor-

porations, to the King, but which indeed the Con-
federates ftiar'd among themfelves } Nay, the very

Eledtion of Burgeifes, the freenefs of which is the

great Fundamental of the Government, was mo-
nopoliz'd, and put into a few hands. Did not the

unreafonable Fines, and cruel Punifliments inflifted,

opprefs many, terrify all, and confequently made
the Government odious to the Subjeft ? Did not

the Cruelties a£led in the Weft^ enrage above a

third part of the Nation ? Did not the turning out

many of the Soldiery and Clergy, without any

Reafon -, and for that purpofe erefting arbitrary

Courts, and granting Difpenfations to Perfons by
Law difabled, to enable them to have and enjoy the

Places and Offices of fuch as were illegally turn'd

out, and of all who ftiould be in like manner turn'd

out \ And was it not feen what the Confequences

of thofe thing would be, by all who did not wink
their Eyes, or who were not blinded by the Profit

they made of fuch illegal and cruel Adts ? Was
not the King at laft fenfible, that the Confequence
of what is before recited would be what afterwards

happen'd ? And did he not in lefs than a Month's
time, when too late, throw down all that Babel of

Confufion which had been fo long a building ? and
did all in his power, and would have done more if

he could, to have fet things as right as they were

before the Parliament of Oxon \ for from thence

the Extravagancies may be dated. But alas ! more
Mifchief can be, and was done by weak Brains,

than the beft Wits can retrieve ; thofe that were
dead could not be brought to life ; the reftitution

of the Cities Charters was but in fhew a Relief.

How fliall all thofe defend themfelves who have
afted under all the illegal Sheriffs conftituted, and
not elefted ? How ftiall thofe defend themfelves,

who have afted under Officers appointed by the

new Charters, which by the reftitution are gone as

if they never had been ? Hov/ ftiall Sheriffs, Coal-

ers, and other Officers, who have had, or now
have Cuftody of Prifoners, and having not taken

the Teft, truft to the Validity of a Difpenfe, be-

have themfelves .'' Shall they continue to keep their

Prifoners in cuftody, or let them go ? If the laft,

they are fubjed to A6tions of Efcape ; if the firft,

they are liable to falfe Imprifonment. Thefe, and
a great many more Mifchiefs, not yet feen, are the

natural refults of thefe illegal Aftions.

I never refleci: on thefe things, but I remeniber
Tully, in his Offices, lays down as a Rule, that no-

thing is profitable but what is honeft, and gives

many Reafons for it ; but nothing fo convincing,

as the Examples he brings in publick and private

Matters. And tho' the Empire was vaft, and he
bore a great Figure in it, and was very knowing,
and was well read in the Greek and Roman Hi-
ftories, yet he was not able to bring a hundredth
part of Examples, to prove his Pofition, as have

been in this litde Wand in the fpace of eight Years.

And the Perfons, by whofe Advice thefe things

were tranfadled, are the more inexcufable, if it

be true what a certain Nobleman (who bore a con-

fiderable Charafter in the two late Kings Council)

once faid to me was true. He was complaining

that the King was milled by the Advice of his Law-
yers. I afk'd him whether the King put his Judges
and Counfel upon doing what was done, v/ithout

confidering whether it was legal, as the common
Vogue was he did ; or that his Lawyers firft ad-

vis'd what to be done, was Law .? He anfwer'd me,
on his Honour, the King's Counfel at Law firft

advis'd, the King might do by Law what he would
have done, before he commanded them to do it.

Yet I agree, none of thofe matters, though fo

inconvenient and grievous, are Treafon by the Sta-

tutes of Ed. III. or Car. II.

For Profit in fome Cafes, Revenge in others, the

endeavouring means to efcape Punifliment, and a

natural propenfity to Cruelty in many, were the

true ends driven at ; and not the bringing their

Prince Into the hatred of his Subjefts, though that

was a necelfary confequent of all recited, and of

many more matters omitted. And let Fitzharris'%

Crime, and thofe recited, be but examin'd, his was

but a Peccadillo to the leaft of thofe ; though this

was adted by an Irijh Papift, and thefe by Englijh

Proteftants, Sons of the Church of England as by
Law eftablifti'd, as they call themfelves ; though I

doubt, not fincere Proteftants, as my Lord Rujfel

faid ; Words which were matter of Laughter to

thofe who brought him to the Block.

But, though neither Fitzharris'% Crime, taken in

the laft" Senfe, nor the above Crimes, were High-
Treafon by any Statute ; and the Judges have not

power to punifh any other Treafons : yet in all

times the Parliaments have praftifed, and it is ne-

ceflarily
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ceflarily incident to all fupreme Powers, in all Go-
vernments, to enaft or declare extravagant Crimes

to be greater than by the eftablifhed Law they are

declared to be, not by virtue of the Claufe in the

Statute of Edward the Third, whereby fome have,

by miftake, thought that a Power was relerved to

the Parliament to declare other matters Treafon,

than what is therein exprefs'd : For admit that

Claufe had been admitted, there are none can doubt,

but in Point of Power, the Parliament could (how

far in Juftice they might, is another Queftion) have

declar'd any other matter to be Treafon ; and the

Words of that Claufe are very improper Expref-

fions, either to veft or ferve a Power in the Par-

liament ; for the Words are only prohibitory to the

Judges to adjudge any other matters Treafon than

thofe exprefs'd in the Aft, though they were fome-

what like thofe exprefs'd ; and therefore might be

fuppos'd Treafons ; and it is a fort of monition to

PfFenders, that they fhould not prefume to be guilty

pf enormous Crimes, upon prefumption that they

were not Treafons within that Aft. For in the Pre-

amble 'tis faid, becaufe many other like Cafes
^
of

Treafon (which in Senfe are Cafes like Treafon de-

clared in that Aft) may happen in time to come,

which could not be thought of or declared at that

prefent ; therefore if any fuch fhould happen be-

fore any Juftice, the Juftice Ihould tarry, and not

n
proceed to give judgment of Treafon on it, till it

fhould be judg'd in Parliament, Treafon or Fe-
lony. Hov/ well the Judges, in late days, have
obfervfd this prohibitory Law, let the World
judge i and moft certainly the Parliament might
have declar'd in Filzharrii's Cafe, as they may in

thofe other, that the Crimes were Treafon, Felony,
Mifprifion of Treafon, Trefpafs, or what other
Crime knov/n in the Law, and inflift what Puni{h^
ment they thought fit : and it is no injuftice for

the fupreme Power to punilh a Faft in a higher
manner than by Law eftablifhed, if the Faft in its

nature is a Crime, and the Circumftances make ic

much more heinous than ordinarily fuch Crimes are.

It was not injuftice in the Parliament of the fecond
and third of Philip and Mary to enaft, that Smith,

and others, who were fuppos'd to be guilty, as Ac-
ceffaries, to a barbarous Murder, and were equally,

if not more guilty than the Principal, to enaft, as

they did, that if they fhould be found guilty a?

Acceffaries, they ftiould not have their Clergies,

which at the time of committing the Faft Accef-

faries to Murder were allowed to have. It is true,

to declare or enaft a Faft, after it is committed',

to be a Crime, which when committed was in it

felf none, fuch as tranfporting Wool beyond Sea,

and the like, would be high Injuftice.

Remarks on ColledgeV Trial.

BU T to return whence I have digrefs'd, Fitz-

harris being executed according to his Sen-

tence, though there was great grumbling a-

mongft the Proteftants, that thofe who fet him on
work were conceal'd, and never like to be difco-

ver'd now he was dead ; yet all vv'as quiet, and the

Confpirators, who refolv'd, though Fitzharris mif-

carried in his Defign, yet the Plot fhould go on ;

but what it Ihould be, or where the Scene of it

Ihould be laid, or who the Plotters fhould be, they

were not well refolv'd.

Great Noife of Warrants being iffu'd out there

was, but at laft all center'd in an inconfiderable

Fellow, one Stephen Colledge, a Joyner by Trade,
who for his Honour, as a Prifoner of State, was
committed to the Tower for High-Treafon. At
firft it was defign'd to lay the Scene in London, and
accordingly a Bill of Indiftment of High-Treafon
was exhibited to the Grand Jury (whereof Wilmer
was Foreman) at the Seffions-Houfe : But the Bufi-

nefs of Fitzharris was fo new, and fmelt fo rank,

that the Bill could not be digefted, but was fpew'd
out with an Ignoramus ; for which Wilmer was
afterwards forc'd to fly his Country.

Then it was refolv'd the Scene fhould be at Ox-
ford, and accordingly the King's Counfel, with /-

r?/> Witneffes, at the AlTizes, poft thither, and
prevail with the Grand-Jury to find the Bill •, but

by what Arts is not known, for he was privately

ihut up by them : and I fhould wonder, if he, who
frequendy, in the hearing of thofe who underftood
better than himfelf, had AlTurance enough to im-
pofe upon the Courts, fhould fcruple in private to

impofe any thing on an ignorant Jury.
I know not how long the Praftice in that Mat-

ter of admitting Counfel to a Grand-Jury hath

been ; I am fucp it is a very unjuftifiable and un-

fufferable one. If the Grand-Jury have a Doubt in

point of Law, they ought to have recourfe to the

Court, and that publickly, and not privately, and

not rely upon the private Opinion of Counfel, efpe-

cially of the King's Counfel, who are, or at leaft

behave themfelves as if they were Parties.

It is true, it is faid they are upon their Oaths ;

and though it be not exprefs'd in their Oaths, that

they fhould do Right between the King and Sub-

jefts, yet that is imply 'd in the Oath, I agree. But

have they behav'd themfelves as if they were under

an Oath ? Befides, all Men are not capable of giv-

ing Advice to be rely'd on in fo great a Matter as

Life ; but the Manner of doing it being in private,

can never be juftify'd. I know, in Fitzharris'i Cafe,

the King's Counfel were cajoling the Grand Jury in

private for fome Hours : but I did not think fit to

take notice of it in that Trial, becaufe I think both

the Grand and Petty-Jury did very well ; they afted

according to the beft of their Undeftanding, which

is all that God or Man requir'd of them ; they

ask'd pertinent Queftions, they were over-rul'd in

fome, not fully anfwer'd in others ; not that I

think either of them gave a Verdift according to

Law upon the Faft-, as it appear'd upon the Evi-

dence ; but that was not the Fault of the Jury, but

of the King's Counfel, and of the Court, who mif-

led the Jury. I thought it more proper to take

notice of it in this Trial, wherein the firft Bill was

rejefted by an underftanding Jury, and all Men
wonder'd how the fecond came to be found BilU

Vera ; and for that Reafon, one of the King's

Council boafted at Court, of his Service and cun-

ning Management in the matter.

T-he
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The Bill being found, the next matter was to

bring the Prifoner to his Trial : and as he had

more Honour than what ufually is beftow'd on fo

mean a Man to be committed to the Tower, tho'

in truth it was to keep him from all means of De-

fence ; fo to carry the matter on, he was allow'd

to have, by order of the King and Council, a

Counfel and Sollicitor to come to him, and ad-

vife him for his Defence at all Events ; a Favour

deny'd to Filzharris, for his Counfel was to advife

to the matter of the Plea only : but that Favour

in fhew was only to betray him, as fhall be fhewn.

And a third Favour he had, which rj Man of his

Quality ever had ; there were then three of the

King's Counfel fent from London, and all the Coun-
fel that could be pick'd up upon the Spot, which

were three more, and no lefs than four Judges to

profecute and try him ; but that was to make
fure work of him.

Tht lythoi Augtift, 1681, he came to his Trial

:

his Indictment, as to part, was in common Form
for Treafon, but particularly for defigning to feize

the King's Perfon at Oxford, mixt with Words he

fhould fay, as, That there was no good to be ex-

peded from the King, he minded nothing but

Bealllinefs, and that he endeavour'd to eftablifh

Arbitrary Power and Popery. To which being

requir'd to plead, he defir'd a Copy of the In-

didlment, a Copy of the Jury, to know upon what

Statute he was mdifted, and Counfel to advife him
whether he had any thing pleadable in Bar ; all

which were deny'd him. Then he defir'd he might

have his Papers, which were taken from him after

he was brought from the Prifon, and before he

came into Court, at an Houfe over-againfb the

Court -, for fo it feems the King's Counfel had or-

der'd the matter, that the Goaler Murrel, and the

MelTenger Sawel, after they had him out of the

Prifon, Ihould run him into an Houfe, and take

away all his Papers, which they believ'd were the

Inftruftions, as in truth they were, of the Coun-
fel aflign'd him when in the Tower, and bring the

Papers to them ; whereby they would not only

difable him of his Defence, but they could be bet-

ter inftrufled how to proceed in a way for which

he had not provided himfelf of any Defence.

Murrel and Sawel did as the King's Counfel di-

refted them. Much wrangle there was whether

he fhould have his Papers or not -, all the Court

agreed he fhould not have them till he had plead-

ed Guilty, or Not Guilty ; and afterwards he fhould

have the Ufe of fome, and not of others, becaufe

they did not appear to be written by himfelf, but

by fome Counfel or Sollicitor ; and as they faid,

none is allowed in Treafon, unlefs affigned by the

Court, The Chief Juftice North faid, they were

not taken away by him ; but, fays Colledge, they

were taken away by the Keeper, under pretence

of bringing them to his Lordftiip. The Court

faid they knew not what Papers he meant, and

knew nothing of it: he faid, the Indidment men-
tion'd fomething of Mifdemeanor, as well as Trea-

fon, but he knew not how to make his Excep-

tions without his Papers. I have thought fit to

mention all thefe things, becaufe this Trial was

the Inlet to all that follo^'ed, and gave Encourage-

ment to fpill nobler Blood. The Injuflice of the

Violence us'd to the Prifoner, muft be meafur'd

from the Reafons given for it, th^t the Papers were

Inftruflions from Counfel and Sollicitors, and none

in Law was allow'd in Treafon. 'Tis true, no

Counfel are allow'd for the Prifoner in a Trial -

upon an Indiftment of any Capital Matter •, but
in an Appeal for Capital Matters, Counfel are al-

low'd even on the Trial. The Reafon given, that

the Indiftment is the Suit of the King, and no
Counfel or Witnefs is allowable in a Capital Mat-
ter againft the King, is foolifli, as fhall be here-

after fhown ; and as vain is the Reafon that the

Judges are Counfel for the Prifoner, which they
ought to be : f but I doubt it will be fufpeded,
that in this Cafe, and many others, they did not
make the beft of their Client's Cafe ; nay, gene-
rally have betray'd their poor Client, to pleafe,

as they apprehended, their better Chent, the King :

for fo they fay they are to be Counfel likewife for

the King in Indidments, that is to fay, they are

to be indifferent and upright between both, fo cer-

tainly they are to be in Appeals -, therefore that

is not the Reafon why no Counfel is allowed the

Prifoner in the Indiftment : but the true Reafon
in probability is, that the Prifoners in Indidments
are generally fo very poor that they could not
be at the charge of having Counfel, and fo Non-
ufuage gave colour of a Law.
The other Reafon my Lord Coke gives for it,

viz. that much of the Truth may be difcern'd by
the Prifoner's Behaviour, or Anfwers, which would
be conceal'd if he fpoke by another, is not fatis-

fadory ; for the fame is to be faid in an Appeal.
As to the Publick, 'tis not material whether a
Man is profecuted and punifh'd by an Indidment,
or an Appeal -, and that Appeals are lefs frequent

than Indidments, is only that the firfl is more
chargeable than the laft ; for though we hear not
of late of any Appeals but in Murder, yet they lie

in Robbery, Burglary, Felony, and in all Crimes
at Common Law punifhable by lofs of Life or

Member : but though the Rule in Indidments is.

That no Counfel is allow'd, yet it is confin'd to

the Trial. No Law, Common or Statute, nor any
Ufage, fays, a Prifoner fhall not have Counfel to

advife him before or after the Trial ; and in Mur-
der, and all other Crimes, it is always admitted ;

and why not in Treafon .''

In Treafon, fay fome, 'tis criminal for one to ad-

vife or follicite for the Prifoner -, and the King's
Counfel faid, he had known one indided for being
a Sollicitor for one in High-Treafon ; and fays the

Court, it is criminal for one to be Sollicitor or Coun- J
fel in Cafes of High-Treafon, unlefs affign'd by the 1
Court : and whether it be fo or no, is worth Inquiry.

Firfl.-, No Law-Book as to this Matter makes
any difference between Treafon, and other Crimes;
and Advifing and Solliciting is fpcken of in gene-

ral Terms -, which being reduc'd to Particulars,

will fhew the Abfurdity of it.

Suppofe I, obferving the Indidment on which the

Priibner was arraign'd, v/as erroneous, and fhould

therefore advife him to move and quafli it for that

Error : for, fay I, if you fhould be try'd on this In-

didment, and found guilty, unlefs you move in Ar-
reff of Judgment, you will be attainted, and then you
can take no advantage of that Error •, and if you be

acquitted, you may be indided again, and try'd

again, becaufe the firfl Indidment was erroneous.

If this be Law, as none can deny it, is it not

lawful to advife him ; and it is not fit for the

Court to quafh the Indidment faulty, notwith-

ftanding all the Cant of Dilatories, Subterfuges,

and defending himfelf by plain Matter of Fad ?

Or fuppofe I advife in Fad, that I hear that fuch

aWit-
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a Witnefs is come againil him, I know he is hired

to do the Jobb, and I will prove it on him, if call'd

:

Or fuppofe I tell him, I know fuch a Witnefs is

convict of Perjury, and if he will call me, I will

produce the Records of his Conviftion ; can any

Lawyer fay thefe things are criminal ? But if I

ihould advife a Prifoner to efcape out of Prifon,

Ihewing him the Way of doing it, it is criminal.

In all Cafes comforting a Traitor is Treafon *;

but it is meant where you do it to keep him from

Juftice-f"-, for elfe feeding a Traitor in Prifon is Trea-

fon, which none will affirm§. So that reducing ge-

neral Words to particular Fa6ls, clears the Sophi-

ftry of them : nor is it criminal to be a Sollicitor

in Treafon, for where there is no pofitive Law, as

in this Cafe there is not, natural Reafon muft take

place *, and better Reafon cannot be given than

what the Prifoner in this Cafe gave : If a Man be

coop'd up and not fuffer'd to go about his Bufi-

nefs himfelf, and no Friend muft be employed to

do it for him, how is it poffible for him to make

his Defence ? I know it is faid his Innocency muft

defend him ; but the Folly of that Saying fhall be

Ihewn in another place. But fay they. The Court

fhall affign him a Counfel and Sollicitor ; but when,

and for what ? only for a Point of Law. May
not a Prifoner want a Sollicitor for a Matter of

Faft ? Suppofe he had occafion for a Witnefs which

he could not readily find, or occafion for a Copy
of a Record, for want of which Mr. Cornijh fuffer'd •,

was it not reafonable for him to have a Sollici-

tor .? And when fhall the Court afTign him a Solli-

citor ? only when the Prifoner comes upon his

Trial, and then it is too late to have any ufe of

him j as CoUedge was arraign'd at twelve, and try'd

at two a-clock the fame Day ; and as was Mr. Cor-

nips Cafe. But, fay the King's Counfel, they

had known one indided for High-Treafon for be-

ing a Sollicitor in fuch a Cafe, though I do not

believe it, yet that Authority goes no farther to

prove the Matter, than an Indiftment I knew a-

gainft a Perfon once, for ftealing an Acre of Land

;

and againft another for wickedly and deviliftily

breaking an Award, whereby two unjuft Arbitra-

tors direfted the Prifoner to convey his Land to a

certain Lord, without any Satisfaftion or Recom-
pence, prov'd thofe Matters to be Felonies.

But though a Prifoner may be advis'd, yet that

Advice muft not be reduc'd to writing. Then fup-

pofe one Man's Memory be good, and can bear all

the Advice given him, and another's Man's Memory
bad, and cannot do it : Is not the laft hang'd for

having a bad Memory, rather than for his Crime ?

But though it may be reduc'd to writing, yet it

muft be his own Hand writing, and not another's ;

how ridiculous is the Diftindion ? Suppofe the Pri-

foner cannot write, then he is hang'd for his Pa-

rents Fault or Misfortune, for not educating him,

or for not being able to educate him better.

Which is fomewhat of kin to the late Praftice in

the Weft, where many Men were hang'd for having

old Jewijh Names, as Obadiah, or the like, with a

Jeft, that their Godfathers hang'd them. But, fup-

pofe it is not lawful in general to be a Counfel or

Sollicitor, with, or to a Prifoner committed for

High-Treafon ; yet the Profecution being the King's

he may give a Privilege which the Law of Courts,

doth not allow, and in this Cafe it was fo done :

for, to the Confufion of thofe who did this Inju-

ry, and of thofe Judges who would not do the

Prifoner Right, they have printed the Orders of the
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King and Council, which appointed Mr. TFeJi and
Aaro7i Smith to be his Counfel and Sollicitor.

If it was lawful for the Prifoner to have Counfel,
and to have Advice in writing ; it was very unlaw-
ful, and as high a Mifdemeanour in the Kinc^'s
Counfel to order his Papers to be taken away,

°
s

they were capable of being guilty of ; both the Pri-
foner and the Matters of his Defence being under
the Proteftion of the Court.

It is not an ancient Praftice the feizing of Papers,
though of late us'd ; it began, I believe, upon my
Lord Coke, whofe Papers were feiz'd and carried
to the Secretaries Office, upon the like Pretences
as of late, and when return'd, were gelt of many
Bonds and other Securities, to a great many thou--
fand Pounds value, which never came to light.
It was afterwards praftis'd upon fome Members
of Parliament, and, as I remem.ber, voted Illegalj
as undoubtedly it is : for though, fometimes you
may meet with Papers which may be Evidence a-
gainft the Prifoner

; yet it is poffible that other
Papers than the Prifoner's may be mix'd with his
to make good an Accufation ; nay, which is worfe,
fome of the Papers may be withdrawn, which may
be the only Matter of his Defence, and that hath
been often pradlisU And I cannot but remember
a Story about this Matter : When Sir TFilliam Jones
died, it_ was faid, that one from IVhitehall offer'd
Sir William Jones's Servant a great Sum of Money
but to let him fearch his Mafter's Study, to find a
Paper which would difcover great Matters, A cer-
tain Perfon difcourfing with a Privy-Counfellor a-
bout it, the Privy-Counfellor faid. It was not true ;

for, fays he, if we had had a mind to have done it,

could we not fend a Meflenger on pretence of fearch-
ing for treafonable Papers, and bring all the Study
to Whitehall, and keep what we would of them ?

But though that hath been often pradlis'd, yet
this was the firft time that ever a Prifoner had the
Inftrudlions for his Defence taken away from him 5

and the Manner was v/orfe than the thing, it beino-

donejuftas he was coming to his Trial, relying
upon his Writing, not his Memory, for his De-
fence ', befides the Agony fo great an Injury put
him in, when he had fo great a Concern upon him,
as the Trial for his Life, and he could not but know
by all that Preparation, that it was more than ttn.

to one againft him : all which is well feen in his

Trial, where he fo pathetically and fenfibly prefs'd

the Court for Juftice in this Matter, which they ex-
cus'd with fuch mean Anfwers, that all Mankind
muft fee they were fatisfy'd of the Injuftice, and
were refolv'd not to do him Right : They knew not
which way he came by the Papers, they knew not
but he may be criminal who brought them him ;

they knew nothing of his Papers, they knew not
what Papers he meant ; that his Lordfhip did not
take them away, and fuch like ftuff: as if it was
not the Duty of the Court to relieve the Prifoner

againft the OpprefTion of any fuch Perfon s but

themfelves ; t\{t why did they not afk Murrel and
Sawel who ftood by, and were charged with taking

them, for the Papers, and have fatisfy'd themfelves

of them ? But in truth they knew before what they

were. And CoUedge ^2.% a true Prophet, when find-

ing his Life fo befet, he faid. This was a horrid

Confpiracy to take his Life : but it would not ftop

there, for it was againft all the Proteftants of Eng-
land. And the Rule the Court made at laft was
as unjuft. That he fhould have the ufe of fome of
his Papers after he had pleaded not Guilty, but

not
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^ot before •, for fuppofe there was Matter in them

which could not be made ufe of after fuch Plea, as

a Plea to the Jurifdiftion of the Court, a Pardon,

otherwife acquitted, and the like, could not be

.pleaded, or advantage taken of them after not

Guilty pleaded ; although there was not fuch, yet

there might have been fuch Pleas for ought the

Court knew. How unjuft then was it for him to

plead not Guilty before he Ihould have the ufe of

his Papers ? But there was Matter in them for quafn-

ing the Indidment ; and he hinted fo much to the

Court, as that the Indiftment contain'd Crimes of

different Nature, as Treafon and Mifdemeanour,

^nd I think it was good Caufe to quafli the Indidl-

ment.

In all Civil Matters, two Matters of different

Natures cannot be put into one Adtion, as Debt
and Trefpafs ; two Capital Crimes of diclment Na-
tures cannot be join'd in one Indifferent, as Mur-
der and Robbery : and for the fame, and another

Reafon, Treafon and Mifdemeanour cannot be

join'd in one Indiftment ; for the Jury may obferve

that one part of the Indiftment, which in it felf is

but Mifdemeanour, as that he faid. The King

minded nothing but Beaftlinefs, ^c. though charg'd

in the Indiftment as Treafon, was prov'd, and not

the material Parts of the Indiftment, as defigning

to feize the King's Perfon, i^c. and finding fome

part of the Indictment prov'd, might find him
Guilty generally, which extends to every Article

of the Indiftment, and fo the Jury deceiv'd, and

the Prifonei- in danger -, or fuppofe he was acquit-

ted of fuch an Indiftment, if it ought to have been

quafh'd, whether the Prifoner fliew the Error or

not, he may be try'd again upon another good

Indiftment for the fame Treafon. If therefore what

he offer'd was an Error, or but like an Error in

the Indidment, by the Law which favours Life,

and the jeopardy on Life, the Court ought not to

have try'd him on that Indictment, but have direc-

ted another Indiftment to have been found. It is a

vain Objeftion to have faid. That that would have

been troublefome. Is the Mifchief of that compa-

rable to that of putting a Man twice in jeopardy of

his Life for the fame thing ? But it would have

been a delay. I fay none ; for there was a Grand

Jury in Covin, and within the two Hours time the

Court adjounrd (to give the King's Ccunfel Oppor-
tunity of viewing the Prifoner's Papers which were

taken from him, and to confider of the Method of

his Profecution by them, which they did, and al-

ter'd it from what they at firft defign'd it) the

King's Counfel might have had a new Bill found ;

but peradventure they could not prevail with that

Grand Jury to have found a new Bill ; they remem-
bred they had ill luck with the firfl Bill at London,

which I believe was the true Reafon : but I'll do

the Court no Injury, in fuppofing that to be the

Caufe of the Adjournment which was not ; 'tis true,

in the printed Trial, 'tis pretended they adjourn'd

in order to Dine -, yet thofe that knew the Adjourn-

ment was by the Direftion of the King's Counfel,

and overheard their whifpering with the Ch ief Juftice

(which is both an indecentand an unjuft thing, and

is neither better nor worfe than a Plaintiff or Defen-

dant's whifpering a Judge while his Cafe is before

him trying) and I know that the Judges had breaks

fafted but a little before, and had no great Stomach

to their Dinners, and therefore believe, that that

before alTign'd, and not what was pretended, was

the true Caufe : They might better have put off

their Dinner to their Supper, than their Supper to

their Breakfafl, as they did, the Trial lafling till

early next Morning.

But becaufe all Irregularities of Court and Coun-
fel, in all thefe Matters, are fhifted off and excus'd

by two Sayings not underflood generally ; the firft

whereof is, That the Court is to a6t for the Kino-,

and the Counfel are for the King, and no Perfon
muft come near the Prifoner, to the Prejudice of
the King, as in Fiizharris's Cafe was often faid ; a

Witnefs was permitted to go on in an impertinent

Story, of a Tranfaftion between him and my Lord
Shaftesbury, in my Lord Rujfel's Trial, of which the

Prifoner complain'd that it was defign'd to incenfe

the Jury ; and though the Chief Juftice declar'd it

was not Evidence, yet a great while afterward he
went on in a like manner : nay, the Counfel in fum-
ming up the Evidence, repeated the fame Matter,
which was permitted becaufe it was for the King-,

and yet, when the Earl of Anglefea began to fay

what the Lady Chaworth told him, he was fnubb'd,

and cut fhort ; and Mr. Edward Howard was ferv'd

the fame Sauce, becaufe it was againft the King :

It is fit therefore to know what is meant in Law
by thofe Words. No body doubts what the Courts
or King's Counfel of late Days meant, but in Law
they are not fo meat : for though many things are

faid to be the King's, as the Proteftor of his People,
and more concern'd in their Welfare than any pri-

vate Perfons ; yet they are fo in Prefervation, and
not in Property or Intereft. The Highways are

the King's, in prefervation for the paffage of his

Subjects ; and vv'hoever obftrufts them wrongs the
King, as he is hurt when his Subjeds are hurt

;

but in Property, the Soil generally belongs to pri-

vate Perfons. The King is hurt when his Subjects

are opprefs'd by Force, becaufe he has engag'd to

defend them ; and therefore the Offender is punifh'd

by the King, to deter the Offenders, and others,

from committing the fame Offences ; which is for

the benefit of the Publick. But as a Man may be
opprefs'd by open Force, fo he may be opprefs'd

by private Infinuations, and falfe Accufations, and
the King has engag'd to defend his Subjefts from
fuch j not that it is poffible to prevent them, but
by confequence, that is, by punifhing fuch as fhall

be found guilty of thofe Crimes, which heretofore

were punifh'd with the higheft arbitrary Punifh-
ments we read of. The Confequence is. That it is

for the King to punifh Offenders, to acquit the
falfe accus'd, and to punifh the falfe Accufers

-,

that is to fay, in all Cafes to do right according to

Law and Truth.

Surely Queen Elizabeth gave the befl Explana-
tion of the * Words, when the Lord Burleigh, fee-

ing Sir Edward Coke, the then Attorney-General,

coming towards her, he faid. Madam, here is your
Attorney-General, ^.i pro Domina Regina fequitur.

Nay (fays fhe) I'll have the Words alter'd, for ic

fhould be, ^d pro Domina Feritate fequitur.

For the King, and for Truth ; they are fynony-
mous Words ; for the King againfl the Truth is a
Contradidion. And the Judges and King's Coun-
fel having taken an Oath to advife the King ac-

cording to the belt of their cunning, which is ac-

cording to Law and Truth ; if therefore the King's
Counfel ufe means, and the Court permit them fo

to do, to fupprefs Truth, or to difable the Pri-

foner from making his Innocence appear, as in Col.

ledgers
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Tedge\ Cafe was done, if they urge things as Evi-

dence of the Crime whereof the Prifoner is accus'd,

which by Law are not Evidence, as in this Cafe,

in the Lord Rufel's Cafe, Colonel Sidnefs Cafe,

Mr. Hampden's, and Mr. Cornijh's Cafe, and in ma-

ny more they did, and as in fome of them fhall be

hereafter Ihewn. If they infinuate any Fadl as Evi-

dence, which is not prov'd, as in my Lord Rujfel's

Trial, that my Lord of EJex kill'd himfelf -, if

they wreft as Evidence of the Fadl, what in Senfe

is not fo, as in Colonel Sidney's Cafe, the writing

his Book, (nay, for any thing appear'd, it was writ

< before KingCharles the Second came to the Crown)

they are Counfel againft the King, being againft

Truth, as well as againft the Prifoner.

I think no Man will deny the Truth of this

Propofition, That it is as much the King's in-

tereft to have an Innocent accus'd of Treafon,

acquitted, as it is to have a Nocent accus'd of Trea-

fon, convidled. If that be true, then let any one

ftiew me a Reafon if he can -, for there is no

Law againft it, why he may not have the fame

Liberty of clearing his Innocence, as the Profecu-

tor hath of convidting him ; I mean by free and

private Accefs of all Perfons to the Prifoner, as

is us'd in all other capital Matters. If it be (aid

he may get fome to corrupt the Witnefles againft-

him, or fuborn others for him, the fame may be

faid in all other Matters ; but in Treafon that is

not a likely Matter, for generally the Prifoner

never knows what he is accus'd of, and confe-

quently cannot know his Accufer, nor how to

provide a Counter-Evidence, till he comes to be

arraign'd, and then it is too late : for generally

he is presently tried after his Arraignment, as was

the Cafe of Colledge, and my Lord Rupl, and

Mr. Cornijh ; and Perfons committed for Treafon

are fo much the lefs able to corrupt or fuborn

Witneffes, than any other Criminals, that they

generally, according to the late Pradtice, have no

Accufer brought Face to Face to them on their

Commitment as all other Criminals have, who
always are committed upon an Accufation made

upon Oath in their hearing, and their Defence

heard before their Mittimus made ; and whatever

the Pretence may be, yet in Experience, it is found

that more Perjuries are committed in Profecutions

for Treafon by the Accufers, than by the "Witnef-

fes for the Prifoner.

One reafon is, A Witnefs in Treafon is more

difficultly convidted than in any other Crime : For

Treafon is an Ignis fatms^ 'tis here and there, as

Colledge was firft in London, then in Oxford ; it is

not confin'd to place or time, as all, other Crimes

are ; in all other Crimes, as Murder, Robbery,

or the like, it muft be proved to be within the

County where laid ; it muft be of the Perfon

named in the Indidlment, which are Evidences

of Fadt, which in fome. fort prove themfelves.

And there was but one that I remember ("for

Oates I do not count one) was ever juftly con-

vidled of Perjury in Treafon, and that too was

for want of Cunning, for he foolifhly fwore to

Time as well as Place, which a Witnefs in Mr.
Hampden's Trial would never be brought to do

:

Befides Malice and Revenge, which in Profecu-

tors and Accufers in Treafon are generally the

Motives, go farther than Money or Kindnefs,

which if us'd in any Cafe, are the Motives of

falfe Witneffes for the Prifoner.

Now as for the King and for the Truth are the

fame, fo for the King and for the Law are the
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fame. The Laws are the King*s, as he is to fte

the Execution and Prefervation of them ; fo for
the King againft the Law is a Contradidlion.

Therefore to try a Prifoner upon a vicious In-

didlment, as was done in Colledge's and Colonel
Sidney's Cafes, is againft the King as it is againft

Law, for by that means he is in danger to be
hang'd if convidted \ or tried twice, if acquitted,

which is againft Law.
It is no Salvo of the Matter what the Judges

faid in Colledge's Cafe, thar the Evidence of
Mifdemeanour is no Evidence of Treafon -, for

the fame may be faid in an Indidlment of Mur-
der and Robbery ; nor that the Judges would
take care to inform the Jury which was Evidence
of Treafon, which of Mifdemeanour, which they
promis'd to do, but were not as good as their

Words, as fliall be fliewn : for the Court may
forget fo to do, and the Jury may forget what
the Court faid to them of that Matter.

But notwithftanding all this, if the Prifoner

was innocent, there could be no harm done to

him, for his Innocence would defend him : This
was a faying, and as mortal it was to Fitzharris^

to Colledge, to Colonel Sidney, to Mr. Cornijh,

and feveral others, as was the Letter e amongft the

Greeks. It is true, my Lord Coke us'd the Ex-
preffion, but in another Senfe than that of late

pradlis'd. I would fain know what they meant
by the Expreffion ; Is it, that no Man will or

ever did fwear falfely againft a Prifoner in Treafon ?

If that be true, how came the fame Perfons to

be fo violent againft Oates for what he fwore a-

gainft Ireland ? or do they mean, that, let an Ac-
cufer fwear never fo violently and Circumftanti-

ally againft a Prifoner, yet if he be innocent it

will do him no harm ? If that be true, I would
fain know how the Prifoner fhall efcape ; is it

that his Innocence ftiall appear in his Forehead,

or an Angel come from Heaven and difprove the

Accufer i* Neither of which we have obferved,

tho' all have faid, and I believe, that fome Per-

fons have been very innocently executed. Or
fliall the Accufer be detedled by the bare Quef-
tions of the Prifoner, that I think will not be

neither -, and therefore to inftance in the only

Perfon who hath of late efcap'd in a Trial of

Treafon, where there was a Defign againft his

Life, which was my Lord Delamere, if he had

not had Witneffes to have prov'd the Perfons men-

tion'd to have been with him at the Place and

Time fworn againft him to be in other places, it

was not his Denial had ferv'd his turn, but he

would have run the fame Fate with my Lord Bran-

don. Nay, I am apt to think had he been tried

by a Jury of Commoners pack'd, as at that time

they ufually were, he had not efcap'd.

The truth is, when I confider the Pradlice of

late Times, and the manner of Ufage of the Pri-

foners, it is fo very much like or rather worfe

than the Pradlice of the Inquifition, as I have

read it, that I fometimes think it was in order to

introduce Popery, and make the Inquifition, which

is the moft terrible thing in that Religion, and

which all Nations dread, feem cafy in refpedl of

it. I will therefore recount fome undeniable Cir-

cumftances of the late Pradlice : A Man is by a

Meffenger, without any Indidlment precedent,

v/hich by the common Law ought to precede,

or any Accufer or Accufation that he knows of,

clapt up in clofe Prifon, and neither Friend or

Relation muft come to him , he muft have nei-

A a ther
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ther Pen, Ink or Papef, or know of what, or by

whom he is accus'd •, he muft divine all, and

provide himfelf a Counter- Evidence, without know-

ing what the Evidence is againft him. If any

Perfon advife or follicite for him, unlefs affign'd

by the Court by which he is try'd, they are pu-

nifliable : He is try'd as foon as he comes into the

Court, and therefore of a Sollicitor there is no

occafion or ufe •, if the Prifoner defires Counfel

upon a point of Law, as was done in my Lord

Rujfel's Trial, the Council nam'd muft be ready

to argue prefently, and the Court deliver their

Judgment prefently, without any Confideration.

The Prifoner indeed hath Liberty to except to

thirty-five of the Jury peremptorily, and as many

more as he hath caufe to except to, but he muft

not know beforehand who the Jury are ; but the

King's Counfel muft have a Copy of them : He
muft hear all the Witneffes produc'd to prove him

guilty together, without anfwering each as he

comes, for that is breaking in upon the King's

Evidence, as it is call'd •, tho' it hold many Hours,

as it happen'd in moft of the Trials : he muft

not have any Perfon to mind him what hath been

fworn againft him, and forgotten by him to an-

fwer ; for if that were allow'd, the Prifoner per-

haps may efcape hanging, and that is againft the

King : There is a Proclamation to call in all

Perfons to fwear againft him, none is permitted

to fwear for him •, all the impertinent Evidence

that can be given is permitted againft him, none

for him ; as many Counfel as can be hir'd are

allow'd to be againft him ; none for him. Let

any Perfon confider truly thefe Circumftances,

and it is a wonder how any Perfon efcapes ? it is

downright tying a Man's Hands behind him, and

bauing him to death, as in truth was praftis'd

i ..!1 thcfe Cafes. The Trial o^ Ordeal, of walking

b-cween hoc Iron Bars blindfold, which was abo-

lifh'J for the Unreafonablenefs of it, tho' it had

its Saying for it too, that God would lead the

Blind To as not to be burnt if he were innocent,

was a much more advantageous Trial for the

Sufpeded than what of late was praftis'd, where it

was ten to one that the Accus'd did not efcape. If

any of thefe things have been legally praftis'd,

I have nothing to fay againft it, but I have ne-

ver read any thing of Common or Statute-Law

for it. And I can with better Aflurance fay than

any Perfon who hath praftis'd thefe things, that

no Law in England warrants them ; and if not,

then confider the Unreafonablenefs of thefe Me-
thods.

There is yet one Objeftion to be anfwer'd,

which being a very great Hardftiip upon the Pri-

foner, gives fome colour of impofing other Hard-
fhips upon him, to wit, that a Witnefs cannot be

examin'd for the Prifoner on his Oath in a Tri-

al upon an Indiftment of a capital Matter. It is

not becaufe the Matter is Capital, for then no Wit-
neffes ought to be examin'd upon Oath for the

Appellee in a capital Matter : Neither is it be-

caufe it is againft the King, for then no Wit-
nefs ought to be examin'd on Oath for the De-
fendant in a Trial upon an Indidment of any cri-

minal Matter ; yet in Indiftments of all criminal

Matters, not capital, 'tis permitted to the Pri-

foner.

To fay truth, never any Reafon was yet given

for ir, or I think can be, if you believe my Lord

Coke, ^d Infiit.fol. yg. of which Opinion my Lord
Hale is, in his Pleas of the Crown *, that that

Pradice is not warranted by any Jli of Parli-
ament,^ Book-Cafe, or antient Record, and that
there is not fo much as fcintilla Juris for it ; for
he fays, when the Fault is deny'd. Truth cannot
appear without Witneffes, As for what is pre-
tended, that it is fwearing againft the King, and
therefore it is not allow'd of ; 'tis a canting Rea-
fon, which put into fenfible Englijh,

, a Man will
be afham'd to own. And as flight is the Reafon,
that it being a matter of fo high a moment as a
Man's Life, the Prifoner will be the more vio-
lent and eager, and the Witneffes may be more
prevaii'd upon to fwear falfely, more than they
would be in a matter of lefs moment : The Weak-
nefs of that Reafon hath been in part, and fhall
be further fhewn. I think none will deny, but
the End of Trials in any matters Capital, Cri-
minal, or Civil, is the Difcovery of Truth : Next,
'tis as neceffary for the Prifoner to have Wit-
neffes to prove his Innocence, as it is for the
King to have Witneffes to convift him of the Crime ?

which Propofition is agreed by the Praftice, it

being always permitted, that the Prifoner ihali

produce what Witneffes he can, but they are not
to be upon Oath. In the laft place, fince Truth
cannot appear but by the Confeffion of the Party,
or Teftimony of Witneffes of both fides, it is

neceffary to put all the engagement as well on
the Witneffes of part of the Prifoner, as of pare
of the King, to fay the Truth, the whole Truth,
and nothing but the Truth, as the nature of the
Matter will bear : and as yet no better means has
been found out than an Oath ; which if deny'd to
the Frtfonefs, Witneffes, either he is allow'd too
great an advantage to acquit himfelf, or he is

not allow'd enough.

If all that his Witneffes fay without Oath,
ITiall have equal credit as if they fwore it, then
he hath too much advantage ; for Men may be
found who will fay falfely, what they will not
fwear, as is plain enough. How often doth a
Defendant fay, in a Plea at Law, that a Deed is g
not his, which yet in an Anfv/er in Chancery, he will
confefs to be his .? If his Witneffes Ihali not have
Credit becaufe not fworn, to what Purpofe then
is it permitted him to produce them } If they fhaJl

have Credit, but not fo much as if fworn,
I afk how much Credit ftiall be given ? Is it two,
three, or ten Witneffes [without Oath fhall be equi-
valent to one upon Oath ? And befides, that
Queftion never was or can be anfwered, what Cre-
dit fhall be given them ? There is an unreafonable
Difadvantage put on the Prifoner, that a Witnefs
produc'd on his part, of equal Credit with the
Witnefs againft him,fliall not have equal Creditgiveri
him, becaufe he is not on his Oath ; whereas he
is ready to deliver the fame things on his Oath,
if the Court would adminifter it to him : and yet
that Difference was taken in Fitzharris's Cafe, as

to the Credibility of Everard and Oates, the firft

being upon his Oath, the laft not.

I do not offer this as any Refleftion upon the
late Proceedings, but as a Reafon why Matters
in capital Proceedings ought not to have been
carried further than heretofore they v/ere, againft the
Prifoner by Example of fo unreafonable a Practice.

But to return to the Trial of CoUedge, which
came on in the Afternoon, when the Attorney in-

fifted
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filled that the King's Witneffes ought not to be.

examin'd out of the hearing of each other ; in

which he was over-ruled, but the Rule not obferv'd,

nor was it material : for the King's Counfel having

the Prifoner's Writings, and by them obferv'd how

he intended to make the Witneffes againft him con-

tradift themfelves, they did not produce fuch Wit-

neffes as were not inftrufted to concur in the Evi-

dence of the fame matter, but prcduc'd only fuch

as were inftrufted to give Evidence of diftinft mat-

ters. And therefore IDiigdak was firft produc'd,

who gave Evidence of villi Tying Words fpoke of the

King at feveral times, at Oxford and London^ by

the Prifoner, to himfelf alone ; that he fhew'd the

Witnefs feveral fcandalous Libels and Piftures, and

faid he was the Author of them -, and that he had a

filk Armour, a brace of Horfe-Pidols, and a Pocket-

Piftol and Sword -, that he faid, he had feveralJlout

Men to ftand by him, and that he would make vfe of

them for the defence of the Proteflant Religion ; he

faid, the King's Party ivas but an Hand-full to his

Party. Stevens fwore the finding of the Original

of the Raree-Show in the Prifoner's Chambers. John

Smith fwore his fpeaking fcandalous Words of the

King, and of his having his Armour -, and that

when he fhew'd it the Witnefs, he faid, Thefe are

things that will defiroy the pitiful Guards 0/ Rowley ;

that he faid, he expected the King would feize fome

of the Members of Parliament at Oxford -, which,

if done, he would be one fhould feize the King ; that

he faid, Fitzgerald, at Oxon, had made his Nofe

bleed -, but before long, he hoped to fee a great deal

more Bloodfhedfor the Caufe ; that if any, nay, if

Rowley himfelf, came to difarm the City, he would

be the death of him. Haynes fwore he faid, Unlefs

the King would let the Parliament fit at Oxon, they

would feize him, and bring him to the Block ; and

that he faid, the City had One Thoufand five hundred

Barrels of Powder, and One hundred thoufand Men
ready at an Hour's warning. Turberville fwore, he

faid at Oxford, that he wiffd the King would begin ;

if he did not, they would begin with him, and feize

him ; and faid, he came to Oxford for that purpofe.

Mr. Majlers {vfore, that in difcourfe between him

and the Prifoner, he juftified the Proceedings of the

Parliament in 1640, at which the Witnefs wondred ;

and faid. How could he juftify that Parliament that

rais'd the Rebellion, and cut off the King's Head ?

To which the Prifoner reply'd. That that Parliament

had done nothing but what they had juft caufe for,

and that the Parliament which fat laft at Wefimin-

fler was of the fame Opinion ; that he call'd the

Prifoner Colonel in mockery, who reply'd. Mock
not, I may be one in a little tim.e.

Sir William Jennings fwore as to the fighting with

Fitzgerald^ and the Words about his bleeding.

For the Prifoner.

Hickman faid he heard Haynes fwear, God damn
him, he car'd not what he fwore, nor whom he

fwore againft, for it was his Trade to get Money
by fwearing. Mrs. Oliver faid, Haynes writ a Let-

ter in her Father's Name, unknown to her Father.

Mrs. Hall hid, flie heard Haynes own that he was
employed to put a Plot on the Diffenting-Prote-

ftants. Mrs. Richards faid, flie heard him fay the

fame thing. JVhaley faid, Hoynes ftole a Silver Tan-
kard from him. Liin faid, Haynes faid the Par-
liament were a Company of Rogues for not giving

the King Money, but he would help the King to

Money enough out of the Fanaticks Efrates. Gates

faid, T^urberville {zid, a little before the. Witneffes
were fworn at the Old. Bailey, that he was not a
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Witnefs againft the Prifoner, nor could give any
Evidence againft him : And after he came from
Oxford, he fliid, he had been fworn before the Grand-
Jury againft the Prifoner, and faid, the Proteftanc

Citizens had deferted him, znd God damn him, he
would not ftarve. That John Smith faid, God damn
him, he would have Colledge's. Blood. That he
heard Dugdale fay, that he knew nothing againft

any Proteflant in England ; and being tax'd, that

he had gone againft his Gonfcience in his Evidence,
he faid, it v/as long of Colonel JVarcup, for he
could get no Money elfe -, that he had given out
that he had been poifon'd, whereas in truth it was
a CLp. Blake faid, that Smith told him Haynes's

Difcovery was a Sham-Plot, a Meal-Tub Plot.

Bolron faid. Smith would have had him given Evi-
dence againft Sir John Brooks, that Sir John fhould
fay there would be cutting of Throats at Oxford.,

and that the Parliament-Men went provided with
four, five, fix, or ten Men a-piece ; and that there

was a Confult at Grantham, wherein it wasrefolv'd,

that it was better to feize the King than to let him
go, whereas he knew of no fuch thing : that he
would have Bolron to be a Witnefs againft Colledge,

and told him what he fhould fay, left they fhould

difagree in their Evidence ; that he heard Haynes
fay, he knew nothing of a Popifli or Presbyterian

Plot, but if he were to be an Evidence, he car'd not

what he fwore, but would fwear any thing to get

Money. Mowbray faid. Smith tempted him to be

a Witnefs againft- Colledge, and was inquifirive to

know what Difcourfe paffed betwixt him and my
Lord Fairfax, Sir John Hewly, and Mr. Stern, 0:1

the Road -, and faid, that if the Parliament would
not give the Kir)g Money, and ftood on the Bill

of Exclufion, that was Pretence enough to fsvear a

Defign to feize the King at Oxford.

Everard faid. Smith told him he knew of no Pref-

byterian or Proteflant Plot, and faid, Juftice JVarcup

would have perfuaded him to fwear againft fome
Lords, a Presbyterian Plot, but he knew of none ;

he faid, Haynes told him it was Neceffity and hard

Pay drove him to fpeak any thing againft the Pro-

tefiants ; and being queftion'd how his Teftimony

agreed with what he formerly faid, anfwer'd, he

would not fay much to excufe himfelf -, his Wi.^e

was reduc'd to that neceffity, that fhe begg'd at

Roufe's Door, and mere Neceffity drove him to it,

and Self-prefervation, for he was brought in guilty

when he was taken up, and was oblig'd to do '

fomething to fave his Life, and that it was a Judg-

ment upon the King or People ; the Frijhmens

fwearing againft them was juftly fallen on them, for

outing the Irifh of their Eftates.

Parkhurft and Symons faid, they had feen at Col-

ledge's Houfe his Arms, about the latter end o^ No-

vember. Tates faid, Dugdale befpoke a Piftol of

him for Colledge, which he promis'd to give Col-

ledge. And upon Difcourfe fome time after the Ox-

ford Parliament, Tates faid, Colledge was a very

honeft Man, and ftood up for the good of the King

and Government. Tes, faid Dugdale, 1 believe he

does, and I know nothing to the contrary. Deacon and

Whitaker faid they knew Colledge was bred a Pro-

teftant, and went to Church, and never to a Con-

venticle that they knew of, and thought him an ho-

neft Man. Neal, Rimington, Janner, and Norris

to the fame purpofe -, and Norris, that Smith (in

company where was Difcourfe of the Parliament-,

Mens being agreed to go to Oxford) faid, he hoped

they would be well provided to go, if they did go.

EL Hunt faid, a Porter, in her Mafter's abfence,

A a 2 brought



i8o Remarks on ColledgeV Trial

brought the Prints taken in Colkdge's Houfe eight

Weeks before -, and faid, Bugdak told her, after

her Mafber was in Prifon, he did not beheve Col-

ledge had any more hand in any Confpiracy againft

his Majefly, than the Child unborn : and he had

as lieve have given an hundred Pounds he had ne-

ver fpoke what he had ; and that he had nothing

to fay againft her Mafter, which would touch his

Life.

Having fummed up all the material part of the

Evidence in the order it was given, for or againft

the Prifonet ; let us fee whether, upon the whole,

an honeft underftanding Jury could, with a good

Confcience, have given the Verdidl the then Jury

did ; or whether an upright Court could, with a

good Confcience, have dcclar'd they were well fa-

tisfied in the Verdift given, as all the four Judges

in that Cafe did, though the Chief Juftice North

only fpoke the Words. And though it is too late

to advantage t!ie deceafed, yet it will do right to

the Memory of the Man, to whofe dextrous Ma-
nagement on his Trial, many now alive owe the

continuance of their Lives to this day. It was net

their Innocence protefted the Lord Fairfax^ Sir John
Brooks, and many others before-mention'd, and

many not named in the Trial, but Colk'dge's baf-

fling that Crew of Witneifes, and fo plainly de-

teding their Fallhood, that the King's Counfel ne-

ver durft play them at any other Perfon but the

Earl of Shaftesbury, as fhall be ftiewn ; and failing

there, they were paid off, and vanifti'd, and never

did m.ore harm vifibly : what under-hand Practices

they might be afterwards guilty of, I knov/ not.

Who could believe any one of thofe four Wit-
neffes, Dugdale, Haynes, Turberville, and Smith, if

it were for no other Reafon than the improbability

of the thing ; for (as Colledge faid) was it proba-

ble he fhould truft things of that nature with Pa-

pifts, who had broke their Faith with their own
Party, who could lay greater Obligations of Se-

crecy upon them than he was able to do ? That he,

a Proteft-ant, ftiould truft People who had been em-
ployed to cut Proteftants Throats ? And neither

cf them ever difcovered any of the things they

fwore, till after the Oxford Parliament, tho' moil
of them were pretended to be tranfafted and fpoken

before.

Who could believe Dugdale in any of his Evi-

dence againft the Prifoner, when Oates teftified a-

gainft him, that he faid he knew nothing againft

any Proteftants in England ? And being tax'd by
Oates, that he had gone againft his Confcience in

his Evidence againft Colledge to the Grand-Jury at

Lcnden, he faid, // was long of Colonel Warcup,/(7r

he could get no Money elfe ; which is a plain Con-
feffion he had fworn wrong, and of the Caufe for

which he did it, and of the Perfon who induced

him to do if. That he had given out that he was

poifon'd, whereas his Difeafe was a Clap : which
was an ill thing in him, as it imply'd a Charge of

poifoning him on other Perfons. And when £/z-

^abeth Hunt tit^\?itd againft him, that he faid, af-

ter Colledge was in Prifon, that he did not believe

Colledge had any more hand in any Confpiracy a-

gainft the King, than the Child unborn ; and that

he had as lieve have given an hundred Pound he

had never fpoken what he had ; and that he had

nothing to fay againft Colledge which could touch

his Life : And when Tales teftiiy'd againft him,

that when Tates {aid Colledge was an honeft Man,
and flood up for the good of the King and Go-

vernment ; Tes, {a.\d DugdaU', I believe he does, and
I knovj nothing to the contrary.

Who could believe Haynes in any part of his Evi-
dence againft the Prifoner, when Mrs. Hall and
Mrs. Richards faid, he ovm'd he was employ'd to

put a Plot upon the Diflenting Proteftants ? when
Whaley teftified againft him that he was a Thief,
and had ftole Whalef% Tankard } when Lim tefti-

fy'd that Haynes feid the Parliament were a Com-
pany of Rogues, for not giving the King Money -,

but he would help the King to Money enough out
of the Fanaticks Eftatcs ? when Hickman teftified

againft- him he heard him Hiy, Cod damn him, he
car'd not what he Avore, nor againft v/hom he
fwore, for 'tv/as his Trade to get Money by Avcar-
ing .? when Mrs. Oliver faid, that he had writ a
Letter in her Fathei's Name, without her Father's
knowledge .? when Bolron teftify'd againft him,,
that he faid he knev/ nothing of a Popifh or a Pref-
byterian Plot, but if he were to be an Evidence,
he cared not what he fwore, but would fwear any
thing to get Money .? when Everard teftified a-

gainft him, that he faid, Neceffity and hard Pay-

drove him to fay any thing againft the Proteftants
-^

and being tax'd that his Evidence againft Colledge

agreed not with what he had formerly faid, he faid^

he could not excufe it, ' but his Poverty and Self.pre-
fervation drove him to it ? which was a plain Con-
feffion of the falfhood of his Evidence, and of the
realbn of it ; and added, it was a judgment upon
the King or People, the Irijhmens /wearing againft

them, for outing the IrifJj of their Eftates : which
can have no other Senfe, than the Iripr/iens for-

fwearing themfclves againft the Englifh was a Judg-
ment, &c.

How could TurberviUe be believed in any part of
his Evidence againft Colledge, when Oates teftified

againft him, that he faid, a little before the Wir-
neffcs were fworn againft Colledge at the Old-Bailey,

that he was not a Witnefs i;gainft him, nor could J
give any Evidence againft him ; and yet after- i

wards, at Oxon, TurberviUe told him he had fworn
againft Colledge to the Grand-Jury, and faid, the

Proteftant Citizens haddeferted him, and Goddamn
him he would notftarve : which Words, I think,

need no Explanation.

Andlaftly, How could Smith be believed in any
part of his Evidence againft the Prifoner, when ic

was teftified againft him by Blake, that he faid

Haynes^s Difcovery was a Sham-Plot, a Meal-Tub-
Plot .? The meaning of the Words, I think, are

well known : That 'he would have had Bolron fwear

againft Sir John Brooks, the Lord Shaftesbury, and
Colledge, Things of which he knew nothing, and
told him what he fhould fwear, left they fliould

difagree in their Evidence. When it was teftified

againft him by Oates, that he faid, God damn him,

he would have Colledge^ Blood .? when it was tefti-

fied againft him by Mowbray, that he tempted
Mowbray to be a Witnefs againft Colledge and Sir

John Brooks, and wis very inquifitive to know
what Difcourfe he had with the Lord Fairfax, Sir

John Hewly, and Mr. Stern, on the Road to Oxon ;

and faid, if the Parliament did not give the King
Money, but ftood on the Bill of Exclufion, that

was pretence enough to fwear a Defign to fecure

the 'King at Oxon ? when Everard, and many o-

thers teftified he faid he knew of no Presbyterian or

Proteftant Plot. Now if Colkdge's. Witnefies were
credited, it was impoffible the King's Witnefies

could be creditui ; that was agreed by the Court

to
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to be true upon the Trial. The Anfwer on the

Trial was, that the King's Witneffes were on their

Oaths, the Prifoner's were not •, which was a Rea-

fon in Words, but not in Senfe.

And furely what Colledge faid on that Matter,

without any Knowledge in the Law, cannot be an-

fvver'd. // is not fair dealing, faid he, ivilh a Man
for his Life, hecaufe the Witneffes againft him, upon

their Oaths, deny the things the Witneffes for him

•prove ; therefore the Witnefjes againfi him muft be be-

lieved, and the Witneffes for him disbelieved, when

yet the Witneffes for him tvere ready, on their Oaths,

to maintain -what they faid for him.

Nor is the Law fo : for taking the Law to be,

that a Witnefs for the Prifoner fhall not be fworn,

which is only made good by Pradice -, the fame

Law, that is to fay Praftice, is, that a Witnefs with-

out Oath, for the Prifoner, is of equal Credit with

the Witnefs againft him upon Oath, and none can

fbew the contrary till of late Days.

To give one Example of many, where it was ne-

ceflary for the Prifoner to produce a Witnefs to

prove his Innocency, and where the Witnefs for

him was as much believed as the Witnefs againft

him : There was a Perfon, whofe Name I do nor

remember, arraign'd (at the fame time that an In-

diftment of High-Treafon was endeavour'd to be

found againft the Lord Shaftesbury) for robbing an-

other of Money, and of a hired Horfe, of which

likewife the Perfon was robb'd. The robbing of the

Money and a Horfe was prov'd by himfelf, and

feveral others -, but that the Prifoner was the Per-

fon that committed the Robbery, none pofitively

fwore but the Perfon robb'd ; v/ho likewife fwore,

that the Horfe on v/hich the Prifoner v/as taken,

was the Horfe taken from him ; againft which the

Prifoner prov'd, by the Perfon of whom the Horfe

was agreed to be hired, that the Horfe the Prifoner

was taken upon, was not the Horfe he let to hire

to the Perfon robb'd ; whereupon the Prifoner was

acquitted •, and yet the Prifoner's Witnefs was not

on his Oath, and the Perfon robbed was on his

Oath : which, befides that it proves the Matter for

which it is brought, fhews the Folly, as well as

Injuftice of the Pra<3:ice of imprifoning Men, with-

out letting them know for what, and without con-

fronting them with the Witneffes againft them, up-

on the Commitment. For how could this Man
have known what Witneffes to produce, unlefs

he had known what in particular he was indidted

for ? and how could he have fent to fuch Witneffes,

unlefs he had had the liberty of fending to the Per-

fons who v/ere to be Witneffes for him ^ And it

fnews the Folly of thofe Sayings, that a Man's \n-

nocence muft defend him, and that the Evidence

againft the Prifoner muft be as clear as the San at

Noon-day. All will agree that the Prifoner in this

Cafe was innocent, and yet that alone, without pro-

ducing a Witnefs to prove his Innocence, v/ould

ha\'e ftood him. but in litde ftead ; and how could

he have known what fort of Evidence to have ready,

unlefs he knew what he was accus'd of?

I do not mean what Crim.e he was accus'd of, a5

Treafon, Murder, Robbery, Theft, or any other

Crime -, but unlefs he knew the Perfon robbed,

when, where, and other Circumftances ; v/hich,

fay fome, is not to be permitted in Profecutions of
High-Treafon ; for if fo, then no Man fliall be
hanged for High-Treafon -, unlefs there v/as as

ftrong Proof againft him, as is requir'd in any In-

ditament of any capital Matter: and that, they
fay, is not to be expefted in Treafon ; for no Man

* 3. Inft. 4. 6. 4. Co. Rep. 124. b.

lledge'j i8r
will call two¥/itneffes to be Evidences of his Words
or Actions, being Overc-Afts of his Dcfign of
High-Treafon. The Objedion is too foohfh to be
anlwer'd

; for it is neither better nor worfe, than
that if a Man fnali nor be hang'd for Treafon with-
out Evidence, he fliall never be hang'd for Trea-
fon

;
tor no Evidence, and Evidence which the

Law rejects, is the f-ime in Senfe, though different
in Words: and as the Intent of the Mind is diffi-

cult to prove on the Part of the King, fo is the
Prifoner's Part of producing Counter-Evidence
much more difficult ; and therefore the Law hath
taken care, by the Statute of Edward the Third,
that the Intent ihall be proved by an Overt-Aft ;

and by the Statute of Edward the Sixth, that that
Overt- Aft ffiall be proved by two Witneffes. And
therefore, fince the Law hath taken care that there
fliall be a ftrifter Proof in Hig|i-Treafon than in

any other Crime, for the Judges to fay a lefs Proof
may be admitted to convift one of High-Tre.afoa
than of any other Crime, is very ridiculous -, un-
lefs they will at the fame time fay, diat the Par-
liament, who made thofe Statutes, were Men of
litde Underftanding, and not to be regarded. And
certainly, it v/as a good Counter-Evidence v/hich

wag given in behalf of the Prifoner, by fomc Wit-
neffes, though flighted by the Court, and not per-

mitted by the Court to be given by others, that

there were great Endeavours to fct up Sham-plots^
and charge the Protefiants with them : For let any
one Ihew me a Reafon, v/hy the Evidence of Sham-
plots, though they do not immediately concern the

Prifoner, is not as good Evidence for him, as the

Evidence of a real Plot, in which he was not con-

cern'd, is againft him. The laft was permitted to

be given in Evidence againft my Lord Ruffel, Cal.

Sidney, and others ; though the firft was nor per-

mitted to many Witneffes in this Trial, and it was
a material Objeftion which Colledge made, 'That

there was no proof of any E'erfans being concerned with

him in the Dejign of feizing the King.

It was an unadvifed Anfwer the Court gave, that

he alone might be fo vain as to defign it alone :

For if from thence an Inference is made, as was

infinuated by the Court to the Jury, that therefore

he did alone defign it, it v/as an Evidence of his

being a Mad-man, not a Traitor. Had the Evi-

dence been of the mifchiefing the King by means

which a fingle Perfon is capable of ufing, as Stab-

bing, Shooting, and the like, the Matter is not

impoffible •, but it being by m^eans which it is im-

poffible for a fingle Perfon to execute, it carries fuch

difbelief with it, that it is impoffible to find a Man
in his Senfes at the fame time guilty of it. And a

Man that is non compos Mentis, if my Lords Coke ^

and Hale f are to be believ'd, cannot be guilty of

Pligh-Treafon within that Branch of the Sratute,

compaffing and imagining, ,&c.

It is true, a Mad- man may be guilty of Treafon,

in attempting the King's Perfon ; but for that he

is no more faid to be punifli'd, than Beafts of Prey

are when kill'd.; which are more properly faid to

be deftroy'd than punifh'd for the publick good.

But if fo good a Counter- proof in CoUedge's Cafe

was not made, as ought to have been, fome Al-

lov/ances ought to be made for the Prifoner's ig-

norance of what he was accus'd of, his ufage and

ftrift Imprifonm.ent before his Trial, the ruffling

him jpft before his Trial in the Manner before de-

clar'd, the depriving him of his Notes, the giving

an Evidence of many Hours long againft him, be-

fore he was permitted to anfwer any part of it. And
the

t H. P. C. p. 10. 43. Hifc. of P. C. Vol. I. p. 37.
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the ufe of Pen, Ink, and Paper, was but of little

advantage to him ; for a Man that hath not been

ufed to do it, cannot take Notes of any ufe. And

in truth, he complain'd he had not taken Notes of,

half faid, but relied on the Court to do him juftice

in fumming up the Evidences -, which they promifed

to do, but broke their Words.

It muft likewife be confider'd, that the concern

a Man hath upon him, when he is upon Trial lor

his Life, is fo far from fortifying, that it weakens

his Memory: Befides, the foul Praftice, without

any Remorfe, put upon him and his Witneffes -,

fome of them imprifon'd, that he could not have

them at the Trial ; others fo threaten'd, diat they

durft not appear for him, and the Cry of the

Auditory againft him and his Witnefles, were

mighty Difcouragements. All thefe things being

conlider'd, how could any underllanding Jury take

it on their Oaths, I'hat the Evidence againft the

Prifoner, of a Dcfign to feize the King, &c. was

as clear as the Sun at Noon-Day ?

As for the Evidence which Mr. Mafters gave, if

it were true, it was no Evidence of Treafon ; an er-

roneous Opinion may make an lieretick, but not a

Traitor : it is a very diftant Confcquence, that be-

caufe he affirm'd that the Parliament in Forty had

done nothing but what was juft in refpccl of King

Charles the Firil, therefore the Prifoner was guilty

of a Defign againft King Charles the Second : Be-

fides, that in all Probability, tho' Mr. Mafters

might inveigh againft the Parliament, CoUedge might

only juftify them, by throwing the ill things done

in that time upon the Papifts, as CoUedge in his De-

fence fays ; and Mr. Mafters, after much pump-

ing, recollefted himfelf, and faid he thought the

Prifoner faid, the Papifts had a hand in thofe

things -, which prov'd the Truth of Colledge's Af-

fertion.

As for the Evidence of Colledge's faying he

might be a Colonel in time ; if he hoped for

what he faid, it was no Crime, or Proof of a

Crime, 'tis no more than what every Soldier hopes

for, and he himfelf had been one.

As for the Evidence of Atterbury, Sawel, and

Stevens, of their feizing the Piftures -, admit they

fwore true, it did not amount to the Proof of the

Treafon in the Indiflment, or of any fort of

Treafon: And yet if Colledge's Maid faid true,

it looks as if the Finders or fome other Perfon

fent them to Colledge's Houfe, in order to find

them there.

Of all Sorts of Evidence, the finding Papers

in a Perfon's PofTeffion is the weakeft, becaufe

no Perfon can fecure himfelf againft Defigns upon

him in that kind. And after Dangerfield's De-

fign upon Colonel Manfel, and the Evidence in

Fitzharrii's Trial, that the Defign of that Pam-
phlet was to convey Copies of it into fome Mem-
bers of Parliament's Pockets, and then feize them,

that piece of Evidence ought to have been fpar'd,

till thofe and other Praftices of like kind had been

forgotten.

,
The laft Witnefs was Sir William Jennings, of

Colledge's faying he had loft the firft Blood in

the Caufe, but it would not be long before more

would be loft ; what was that more, than that

he thought more would be loft in the Caufe,

which he interpreted the Proteftant Caufe ? Sup-

pofe he thought fo without Reafon, and was mi-

ftaken, where was the Crime ? But if he thought

fo upon good Reafon, and good Reafon he had

to think fo, there was no pretence of a Crime in

it. . I believe moft Men thought as CoUedge did^
from the time of the Bufinefs of Fitzharris ; and
what Imputation was it to him ? Why were not
all the Expreffions he us'd in his Trial as good
Evidence againft him as that Saying ? For he then
laid, it was an horrid Conspiracy to take away his

Life, and would not flop at him, for it was againft

all the Proteftants of England, and the like ; which
was his Opinion, and After-times fhewed him a
true Prophet,

One thing was very difboneftly infinuated, that

the Prifoner was a Papift, which was only to in-

cenfe the Jury againft him, and it had its Effeft ;

whereas it was very plain that he was a Proteftant,

tho' perhaps a Difi'enter, and therefore had not
lately come to the publick Church ; and under
that Notion the Papifts and fome Proteftants were
contented that DilTenLcrs fhould be puniflied as

Papifts ; yet if they could have proved him a

Papift, no doubt they would have done it, for

the Deftruftion of the Man was the Dcfign of
the Profecution, and it matter'd not for what
Treafon he was convicted, fo he was convifted.

And he himfelf gave a pretty fort of Evidence
againft himfelf, if they could have prov'd him a

Papift : he prov'd, and confeflTed, he v/as educa-

ted a Proteftant ; and if they could have proved
him reconciled to the Popifh Religion, which was
Treafon, he help'd them a great deal in their

Proofs: It was therefore very difingenuous in the

Chief Juftice to reproach him at his Condemna-
tion, that he had not made that Proof of his Re-.

ligion as it was expefted, when his Religion was
not the Matter of which he was indicted ; that was
flily infinuated to exafperate, and no Proof pre-

tended to be made of his being a Papift. But
he had more Reafon to complain of the Injuftice

of the Court in fumming up the Evidence, who
did It in fuch a Manner, that if they had been
Counfel for the Prifoner, as they pretended, they

would have been juftly fufpefted to have taken a

Fee of the other fide to betray their Client.

For, as CoUedge readily laid, if the Chief Ju-
ftice had looked on his Notes, he would have

found more Evidence againft Turberville, and Dug-
dale, than he had repeated. And it was a lame
Excufe for the Chief Juftice to fay, he referr'd it

to the Memory of the Jury, for he could not

remember more •, when, as I dare fay, after a-

bout thirteen Hours Evidence, the Jury remem-
ber'd no more, than that they were to find him
Guilty.

The Truth is, upon the whole, what CoUedge

faid was true -, they took away all Helps from
him for defending himfelf, and therefore they had
as good have condemned him without a Trial.

Notwithftanding all which, the Courage of the

Man never fainted, but after he was condemn'd,
boldly afl<;ed, when he was to be executed ? To
which the Lord Chief Juftice reply'd, it depended

on the King's Pleafure -, but fmoothly faid, in

thofe Cafes of High Treafon they did not ufe to

precipitate the Execution, it fhould not be fo

fudden but that he ftiould have Notice to prepare

himfelf And in truth he had from the eighteenth,

on which he was condemned, to prepare himfelf^

to the one and thirtieth of Auguft 1681, on which
he was executed ; a much longer time than was
allow'd my Lord Ruftcl, or Mr. Cornifto, and many
others. And the true Reafon of fo long a Re-
prieve, was to fee how the Nation would digeft

the Matter, and whether the Man by the Terror

of
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oF Death could be prevail'd upon to become a

Tool to deftroy other Innocents : But when it

was found that the People were quiet, and that

jhe Prifoner could not be prevail'd upon to do

an ill thing to fave his Life, his Execution was

order'd; yet as a ftiew of Mercy, his Quarters

were permitted to be bury'd ; a Favour he llight-

ed, with faying that he car'd not whether he was

eaten up with Flies or Worms. The fame Fa-

vour was likewife fhewed Fitzbarris, but the true

8
Reafon of both was, That they had a mind thafe

the Trials and pretended Crimes, for which Fitz-
harris and Colledge were condemned, Ihould be
forgotten -, which would not be fo foon done, if

their Quarters were always exposM to view. But
though all People were quiet, yet there was o-reat

grumbling, and moft honeft Men were afraid 5

and the Conftancy of Colledge at his Execution
was fuch, that it made the moft violent againft
him relent.

Remarks on the Earl of Shaftesbury'j- Grand Jury,

THE next Perfon queftion*d was the Earl

oi Shaftesbury, againft whom a Bill of High-

Treafon was preferr'd to the Grand Jury, at the

SeJfionS'Houfe, on the 24th Day of November

1681. The Evidence was publickly given in

Court, and was this ; Mr. Blathwaite fwore he

found the Papers then produc'd in a Velvet Bag

in the great Trunk, which was taken by Mr,

Gwynne in the Lord Shaftesbury's Houfe. Mr.

Gwynne fwore all the Papers in the Velvet Bag,

when he deliver'd them to Mr. Blathwaite, were

taken by him in the Lord Shaftesbury's Houfe

:

Sir Leoline Jenkins fwore, the Paper produc'd was

the Paper deliver'd him by Mr. Blathwaite, and

it was unalter'd. Then the Paper was read, the

EfFeft of which was a Projedt of an AJfociation

figned by no Perfon, and whofe Hand-writing it

was, none knew. John Booth fwore, that he was

engag'd to Captain Wilkinfon, who pretended to

have a Commiflion from the Lord Shaftesbury

and feveral others to go for Carolina -, he was

about that time introduced into the Earl's Ac-

quaintance by the Captain, where was a Difcourfe

about Carolina Bufinefs ; he was four or five times

between Chriflmas and March, with the Earl and

the Captain : that the Captain told him he was

to command fifty Men to be the Earl's Guard
at Oxon, and would have had him to be one:

That if the King did not confent to feveral A5is

of Parliament and other Things, they were to

purge the Guards and Court of feveral Perfons

;

and though the Captain told him that firft, after-

wards he heard the Earl fay the fame things,

particularly about a Week or ten Days before

the Parliament fat at Oxon, he gave fome Inti-

mation of this to Walter Banes, and then writ it

down, and fent it to the Council fealed in a Co-
ver. T^urberville fwore, that the Lord Shaftesbury

faid about February, there was but litde good to

be done with the King as long as his Guards
were about him. Smith teftify'd a great deal of
Difcourfe between him and the Lord Shaftesbury

of fomething faid refledling on the King \ and that

he ftiould fay, that if the King ftiould offer any
Violence to the Parliament at Oxford, he would
meet with a ftrong Oppofition, for that the Gen-
tlemen, who came out of the Country, came well

provided with Horfe and Arms to oppofe, and
that they might lawfully do it, if he offer'd any
Violence to them whilft they fat, Haynes fwore,

that the Earl laid if the King did not give Haynes
his Pardon, he and others would raife the King-
dom againft him ; that Haynes gave the Earl an

exacSl Account of Tranfadions fince King Charles

the Firft's coming to the Crown, and that the

Earl faid the Duke of Buckingham had as much
Right to the Crown as any Stuart in England.

John Macnamarra faid, the Earl faid, the King
was Popifhly affe£ied, and took the fame Methods
his Father did, which brought his Father's Head
to the Block, and they would bring his thither

;

and this was faid in the Prefence of Ivey, and
he thought of his Brother-, and faid, the King
deferv'd to be depos'd as much as King Richard
the Second. Dennis Macnamarra likewife teftify'd

the laft Words, and that it was the latter end of
March, or beginning of April. Ivey faid, the Earl ,

faid, if the King deny'd Haynes a Pardon, they

would rife upon him and force him to give one,

and that they defign'd to depofe him and fet up
another in his ftead. Bernard Dennis faid, he had
a great deal of Difcourfe with the Earl, who bid

him fpeak to his Friends in Ireland to be in a

readinefs to aflift the Commonwealth of England^

for they intended to have England under a Com-
monwealth, and extirpate the King and his Fa-

mily.

Then the Court told the Jury the Indiftment

was grounded on the Statute of King Charles the

Second, but they ought to confidcr both of that Sta-

tute, as alfo the 25th oi Edward III.

The Queftion is, whether the Grand Jury
ought to have found the Bill on this Evidence.

Firft it ought to be confider'd, what the .Duty of

a Grand Jury is -, and I think it is

not what the Chief Juflice * faid, to
pe^igrtoS!''

confider only whether there be pro-

bable ground for the King to call the Perfon ac-

cufed to an account, much lefs do I think that

the reafon of finding a Bill by the Grand Jury

was for the Honour of the King, or Decency of

the Matter, left Perfons accufed fhould be called

to an Account by the King, where there is no

kind of Sufpicion of the Crime committed by

them, as the Court faid, (which laft Matter was

never affigned as a Reafon of finding a Bill bv

the Grand Jury before) but I take the Reafon or

a Grand Jury to be this, that no Man for a

capital Matter fhall ever be quejlioned by the King^

unlefs a Grand Jury take it on their Oaths that

they believe the -Matter of the Accufation true ;

I put an Emphafis on the Words quefiioned by the

King.

It is true, it is .generally faid, that the Bufinefs

oi2i firand Jury, in capital Matters, is in favorem

vita j but that taken fimply is not true, for then

what
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what Reafon can be affign'd, why a Man fliall

be arraign'd on an Appeal of Murder, Robbery,

or the like, which touches his Life, as much as

an Indiftment of thofe Crimes, without having

the Matter of the Appeal firft found to be true

by a Grand Jury ? But the true Reafon of a Grand

Jury is the vaft Inequality of the Plaintiff and

Defendant, which in an Indiftment is always be-

tween the King and his Subjefts ; and that doth

not hold in an Appeal, which is always been

SubjeB and Suhje£l : and therefore the Law in an

Indidlment hath given a Privilege to the Defen-

dant, which it hath done in no other Profecution,

on purpofe, if it were pofTible, to make them

equal in the Profecutions and Defence, that equal

Juftice may be done between both. It confiders

the Judges, Witneffes and Jur-y are more likely to

be influenced by the King than the Defendant

;

the Judges as having been made by him, and as

it is in his Power to turn them out, punifh, to

prefer or reward them higher ; and though there

are no juft Caufes for them to ftrain the Law, yet

there are fuch Caufes, which in all Ages have taken

place, and probably always will. This was the

Reafon of running Prerogative fo high in their

Judo-ment of High-Treafon before the Stat, of Ed.

III. that no Man, as that Statute fays, knew what

was not High-Treafon : This was the Reafon of

expounding that Statute oftentimes between the

making of it, and the making of the Statute of

Queen Mary, that People were at as great a lofs,

till the laft Statute, as they were before the mak-
ino- of the firft ; and even fince the Statute of

Queen Mary, the Expofition on the Statute of

Ed. III. has been fo extravagant and various, that

People are at this day as much at a lofs to know
what is not High-Treafon, as they were before the

Statute of Ed. III. Nor was it, nor is it, poffible,

but that the great Power of enriching, honouring,

rewarding and punilhing lodg'd in the King,

always had, and yet muft have an Influence on

the Witneffes and Jury -, and therefore it is that the

Law has ordered, that at the King's Profecution, no

Man fliall be criminally quefl:ioned, unlefs a Grand

Jury, upon their own Knowledge, or upon the E-

vidence given them, fliall give a Verdift, that they

really believe the Accufation is true.

I own, of late Days, they have faid the Duty of

the Grand Jury is to find, whether the Accufation

be probable or no. But that Saying is warranted

by no pofitive Law, or antient Authority ; and

therefore the Duty ofthe Grand Jury muft be found-

ed in the Oath adminiftred to them, which is as

ftri£t as the Oath adminiftred to the Petit Jury :

and to fay truth, the Verdift of the Petit Jury

takes credit from the Verdift of the Grand Jury ;

which is not only the Reafon of the Difference in

the Names of the two Juries, but is likewife the

Reafon why an Attaint for a falfe Verdidl doth not

lie againft a Petit Jury.

The Oath of the Grand-Jury, is. To prefent the

Truth, the whole Truth, and nothing hut the Truth

:

The Oath of the Petit Jury is, well and truly to try,

and true Deliverance make, between the King and the

Prifoner at the Bar, &"c. which fignifies the fame

thing as to prefent the Truth, ^c. It is true, fome

Reafons have been offer'd, which, if confider'd, are

Words without Senfe ; as that the Prefentment of

the Grand Jury is but in order to bring the Prifoner

to his Trial, and he not before the Grand Jury

to make his Defence himfelf : but that can be no

Reafon v/hy Probabilities fliould fatisfy the Jury,

becaufe it doth not anfwer the Defign of the Law,
which will have a Man convided by the pofitive
Oaths of two Juries, confifting of more than twenty-
four, in all Indiftments.

Next, why is a Grand Jury compofed of more
fubftantial and underftanding Men than a Petit Jury^
if their Bufinefs be mere Formality, or a Matter
of lefs Weight than the Bufinefs of a Petit Jury ?
In the laft place, why is lefs Evidence required to
convia a Man in his abfence, than is required to
convift him if prefent ? It is far from an Argument,
that lefs Evidence is requir'd to convift one if ab-
fent, than if prefent, that it feems to me that more
Evidence fliould be requir'd to do it. Men may,
and often do m.ake very fair Stories in the abfence
of a Perfon accufed, that when prefent, he eafily
anfwers ; and there being no pofitive Law for the
Diredion of a Grand Jury in that matter, a Grand
Jury-man is excufable, nay, it is his Duty to give a
Verdict according to the plain underftanding of the
Words of his Oath, which is to prefent the Truth,
as far as he is convinced of it ; and that Truth muft
be found according to his Knowledge, or as it is

reprefented to him by Witneffes.

And as for the Witneffes, they muft be Perfons
of Credit ; and all Perfons are fuppofed to be fo,

unlefs the Grand Jury know the contrary, or have
been fo credibly informed. 'Tis true, a Grand Jury
ought not to believe Coffee-hotife Stories, or light

Stories ; but common Fame by credible Perfons,
which is Vox Populi, ought to prejudice them againft

a Witnefs, fo as to difbelieve him : and it is no
Anfwer to fay, as the Chief Jttftice in this Cafe faid,

that the Credibility of the Witnefs is not to be con-'

fidered by the Grand Jury, becaufe the King is not
prefent to defend the Credit of his Witneffes : tho'

the Faft in that Cafe was not true, for the King's
Attorney, Sollicitor and Counfel were prefent, and
I think the King is no otherwife prefent at any Cri-

minal Profecution -, and the Jury knew by Colledge's

Trial, and by Wilkinfon's Depofitions before the

King, that the Evidence of all the Witneffes pro-
duced, except what were to the Paper, was que-
ftioned, but even that was afterwards quitted by the

Court, when it would not be fwallowed by the

Grand Jury : for afterwards the Court told them,
that if they of their own Knowledge knew any
thing againft the Witneffes, they might confider of
it, but not of what they were credibly inform'd

by others. And, befides the Credibility of the

Witneffes, the Poffibility or Probability of the thing

fworn is to be confider'd by the Grand Jury ; an
impoffible thing they ought not to believe, though
fworn by never fo many credible Witneffes, and a
very improbable thing they cannot pofitively on
their Oaths fwear they believe.

And not only the Faft, but what the Crime of
the Faft alledged in the Bill of Indiftment, the

Grand Jury, as far as they are capable of judging
Matter of Law, ought to confider ; fo they were
told in the Charge given them. 'Tis true, if they
were ignorant in the Law, and the Court in their

Direftions mifled them, as if the Court fliould tell

them ftealing a Horfe is High-Treafon, and the

Grand Jury find it accordingly, it is excufable in the

Grand Jury, though punifliable in the Court. But
wrong Direftions by the Court, in finding a Faft
where there is no Evidence, do not excufe the

Jury.

Now, to examine the Matter in hand by thefe

Rules, could any Perfon who knew my Lord Shaftes-

bury, or that had heard of, or believed his Cha-

I rafte/
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rafter to be what it was, believe thatJt was poffible

for him to difcourfe with the Witnefles at the rate

they fwore, to fome of them at the firft, to others

of them the fecond time he faw them ; to difcourfe

of Matters of Policy, with Booth at one time, and

afterwards with i/^3iKifi, and afterwards with Macna-

marra. Fellows of fo little Senfe, that he would

have been afham'd to have entertain'd them in the

meaneft Office about him ; and yet as they preten-

ded, he makes them his Privadoes in the Secret, of

not fo much what he would have had them, but of

what he intended himfelf to do ?

Who could believe any thing, 'Truherville, Smith

or Haynes fhould fay, where there was fo much of

their Falflhood, and of their Defigns tofwearfaldy,

prov'd againft them in Colledge'% Trial ? Or of /wy,

and the three Macnamarrd's after that Trial, who,

though they were not produc'd at it, becaufe the

King's Counfel by Colledge^s Notes faw he was able

to falfify them, yet fome Witnefles in that Trial

prov'd their Defign of fwearing falfly ?

Who could believe Booth's Story of lifting fo many
Men under Wilkinfon, to be at my Lord Shaftejhury's

difpofe ztOxon, after Colkdge's Trial, and after what

Wilkinfon had teftify'd to the King and Council,

though not then prov'd to iheGrafid-Jury ?

A Judge indeed cannot take notice of any thing

not prov'd (though he may and ought to be a Wit-

nefs, if he knew any thing material of the Matter

try'd before him and others) but a Grand-Jury may
take notice of any thing they know or believe.

The Paflages at Colkdge's, Trial were pretty noto-

rious, being authentically publifh'd by Fra. North,

and the Examination of iVilkinfon by as authentick

a Paper.

It was unaccountable, that the Witnefles conceal'd

what they heard the Earl fpeak fo long, of which

none of them pretended to give any Reafon ; nor

was it any Excufe to thofe who fign'd a Petition to

the City, in which they fuggefted they were tempted

to fwear againft'their Confciences, to fiy they knew
not what was in the Petition : He that fets his Hand
to a thing as if he aflented to it, but doth nor,

is a Man of Falfhood, Suppofe one fets his Hand
to a Bond, faid to be feal'd and deliver'd, not ha-

ving feen it feal'd and deliver'd, is not he guilty

of little lefs than Forgery? But admitting thofe

Witnefles had fworn Truth, yet the Jury ought

not to have found the Bill-, for they ought to find

the Bill true according to all the material Circum-

ftances of it, as well as the Subftance of it, which

•WS.S High-Treafon. One material Circumftance of it

was, that it was faid to be High-Treafon within

the Statute of Charles II. And that made another

Circumftance of the Indidtment material, which was
the time when that Treafon was committed -, be-

caufe by that Statute the Profecutions of Treafon

on that Statute ought to be within fix Months after

it is committed, and the Indiftment ought to be

within three Months after the Profecution : and he
being imprifon'd in July, and the Bill fuggefting that

the fuppos'd Treafon was committed the 1 8th of

March before, and divers other times, both before

and after, which might be interpreted to have been

after the Prifoner's Commitment; had the Jury
found the Bill as laid, they had found the Treafon

to have been committed, not only within the time
the Profecution by that Statute ought to be, but alfo

within the time the Indi^ment ought to have been
preferr'd, whereas in truth the Earl had been impri-

fon'd above three Months before the IndiSlment

preferr'd, and there was no Evidence of any Treafon
committed by him after his Imprifonment: and
therefore the finding the Bill as laid had been inju-

rious, to bring a Man in queftion for his Life on
that Statute, whereas by Law he ought not to have
been.

For it was refolv'd in Colledgeh Cafe, that the

Profecution for Treafon on that Statute ought to be
within fix Months, and the Indictment within three

Months, though the Court was of another Opinion
in the Lord Ruffel's, Trial.

And that this Indiftment was on that Statute, was
exprefsly faid to the Grand-Jury, and upon good
Reafon ; for the Court in their Charge faid, that

the Intention of levying War, or defigning to im-
prifon the King, was not Treafon, till the Statute of
Charles the Second ; though in the Lord RuJlH's

Trial it was held to be Treafon by the Statute of
Edw. Ill, and therefore the time of the Treafon com-
mitted was material to be found by the Jury.
As for the Writing found in the Earl's Study, it

was no manner of Evidence of Treafon, admitting

what the Witnefles fwore as to the finding it to be
true ; becaufe it was not prov'd that it was profe-

cuted or compos'd by the Earl of Shaftesbury^ or

by his Order, and that piece of Evidence was in that

particular a meer Original.

In Fitzharris's Cafe, it was prov'd the Libel was
compos'd by his Diredion j Colonel Sidney's Book
was prov'd to be like his Hand ; it was pretended

that Colledge faid he was the Author of the Raree-

Show, and no Example of this Evidence was ever

made ufe of before.

Neither was it Evidence of Treafon as to the

Matter, for there was not one Word againft the

prefent King, but his SuccefTor, if he fhould be fuch

a Perfon.

It is true, one of the King's Counfel faid that one

PaflTage in it was, that they would join to deftroy

the Mercenary Forces about London, and thence in-

ferr'd it was dov/nright levying War againft the

King and his Guards -, whereas there is not any fuch

word or thing in the Paper as he pretended to cite :

and if it had been in the Paper, it would have been

but Evidence of a Treafon within the Statute of the

late King. And then the time of Writing it, ought

to have appear'd ; and if that had been clear'd, yec

for the above Reafons it was no Evidence : and the

Grand-Jury, tho' fome of them afterwards fmarted

for it upon other Pretences, did like honeft under-

ftanding Gentlemen ; and had they done otherwife,

to avoid the Ignominy of being call'd, though in

truth it was an honour to be, an Ignoramus Jury,

they had juftly deferv'd the Reproach which fince

have lighted on other Juries, fuch as Mr. Cornifh's,

and the like. And having fpoken of this Ignoramus

Jury, for which, two of them, if not more, were

afterwards upon other Pretences feverely handled ; I

think fit to fay fomethingof the Sufferings of one,

for being in a preceding Ignoramus Jury, becaufe ic

was a meer Novelty, and that was Mr. Wilmer.

Vol. IV. B b Remarks
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Remarks on Mr. Wilmer's Homine Replegiando.

IS Profecution, though it was but Criminal

and not Capital, did as much IMifchief, as

it ftfuck a Terror into all Grand Jitries, as any

the before mentioned Matters -, and it was by the

Homine Replegiando iffued out againft him. As
for tKe Information againft him, I fhall fay nothing,

becaufc the Injuftice of both will appear in the Dif-

courfe of the firft. Mr. IVilmer had fent a Boy be-

yond Sea by Agreement, as Mr. Wtlmer faid, whe-

ther true or not, as to this matter is not material

;

^ Homine Replegiando is granted againft Mr. Wihner

for this, at whofe Profecution is not material : for

any Perfon upon Suggeflion, back'd by an Affida-

•vit^ may have it granted. The Sheriff would have

return'd on the Writ, that the Boy was fent by his

own Agreement and Confent with Mr. Wilmer ;

which Return was not allow'd, and the Sheriffs were

told that they muft either return they had replevied

the Boy, and they muft have him in Court, or elfe

they would be laid by the heels ; or elfe they muft

return that Mr. Wihner had EJloigned him, which is

carrying him away, where the Sheriff could not find

him •, znd then a Withernam would iffue againft Mr.

IVilmer, upon which he would be taken and kept

in Prifon till he produced the Boy : and no other

Return fhould be allowed than one of thofe two,

and if they did not make one of thofe two Returns,

they (hould be committed. Now if the Law be

fo, the Court muft be innocent, but the Law ought

then to be reformed in that Particular i but if the

Law was not, as I think it is not, I think Mr.

Wilmer and the Nation had great Injuftice done

them -, for it was quckly feen what the Mifchief of

that Judgment was, and therefore it was endeavoured

to be reformed by an Aft of King and Coucil af-

terwards. Firft, I fay, it is lawful for a Mafter

to covenant with a Servant to ferve him beyond

Sea ; in the next place it is lawful for a Mafter

to fend his Servant beyond Sea according to fuch

Agreement. And if both thefe Propofitions betrue,

as I think no Man will fay they are not, it is a

natural Confequence to fay, that the Law hath pro-

vided a Return upon a Writ of Homine Replegiando,

if it fhould be fued out againft fuch Mafter for a

Servant fo fent beyond Sea, which may indemnify

_, the Mafter in fo doing ; and that Return can be

no other than the fpecial Matter which in this Cafe

was refufed to be accepted. 'Tis no Argument that

no fuch Return is ever read of in any Book : For

the Law hath determined, that fome Returns are

good, and others bad ; yet it hath not laid, what

are all the good Returns, which may be made on an

Homine Replegiando, and the Sheriff is nomorecon-

fin'd to Returns, than a Man in the pleading of his

Cafe, which my Lord Coke fays may vary accord-

ing to the Nature of his Cafe -, and yet the Law hath

faid what is a good Plea, and what a bad one, but

hath not expreft all the good or bad Pleas. And
therefore it is no Argument againft fuch a Re-

turn, that no Precedent of it can be found, 'tis

enough that no Judgment can be produced againft

if, and the Reafon ofbothmaybe, that the Cafe

never happened before, that is to fay, that never

any Perfon was fo malicious before, as to fue out

an Homine Replegiando againft a Mafter for a Servant

fent by Agreement beyond Sea : and Returns muft
be varied according to the Cafe. Perhaps no Pre-

cedent can be found of a Return on that Writ, that

the Perfon fought for is dead -, yet all Perfons will

agree it is a good Return, it is fo in Replevin of
Cattle, and even that Example falfifies the Doftrine

of the Court, that there are but two Returns on that

Writ allowable by Law. It is not an Argument
for difallowing the Return, that the Perfon fent be-

yond Sea was a Child, not capable of miaking fuch

a Contraft (though I believe, if the matter were
look'd into, he was of age fo to do) for nothing of

that doth, or can appear in the Writ or Return

:

It ftands therefore fimply upon this, whether the

Sheriff may on an Homine Replegiando return, that

the Perfon fuppofed to be in cuftody, being of full

Age, was by mutual Agreement fent beyond Sea

by the Perfon in whofe cuftody by the Writ he is

fuppofed to be, which I think is far from a Doubt.
But notwithftanding all thefe Hardftiips on Juries,

it was feen to be plainly impoffible to procure any
Bills of Indiftment for High-Treafon, much lefs any
Perfons to be convifted on the like Evidence, ex-

cept in London, were are fome of the beft, as well

as the worft of Men in the Nation ; and even there

it was not to be done, as long as the Juries were

fenfible and honeft Men, which would be as long

as the Eleftion of Sheriffs was in the Citizens ;

and, to the Honour of the City, it was feen that

they chofe only honeft Men to be their Sheriffs ;

and that when they faw the publick Safety depend
on honeft Officers, though at other times they had
rather pay a Fine, than undergo the Trouble and
Charges of that Office, yet at that time no Man,
legally chofen, refufed to ftand, though they were

reproached and puniftied for it : and if Mr. Box
refufed, it was becaufe he would not join with Norths

who was impofed on the City ; for which reafon it

was refolved to take from the City the Right of

chufing Sheriffs, but by what means was not prefently

refolved on.

That the City might forfeit their Right of eleft-

ing, there was no great doubt ; as if the Sheriffs

were dead, and new ones were not chofen in a con-

venient time, fo that there was a defeft of Juftice,

or the like : but nothing of that kind could be laid

to their Charge, and therefore a new unheard-of

matter was thought on, and fet a-foot, which was,

to make the City forfeit their being a Corporation ;

and being annihilated, the Grants made to them by
the Crown, as. the Right of elefting Sheriffs was,

would revert to the Crown again.

A ^0 Warranto was therefore brought againft

the City in Hilary Term, 1681, to fhew by what
Warrant they pretended to be a Corporation, and
to have their Privileges mentioned in the Writ ; to

which the City pleaded, and fet forth their Right j

and the King reply'd, and fet forth feveral Mat-
ters done by them, contrary to the Duty of a Cor-

poration : upon which there was a Demurer, of

which Judgment was not given till Trinitj Term,
1683.
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1683. I will fay nothing of the Right of the Pro-

ceeding, it having been largely and learnedly ar-

gu'd for the City , but if the Matter were fo clear

a Cafe, as the King's Counfel and Court would have

it to be, how came it to pafs that in Henry the

Eighth's time, when the King was fo earneftly bent

to diffolve the Religious Corporations, in which the

publick Inclination join'd with him, the doing it by

^0 Warranto was not thought of? It was very

plain, that thofe pretended Religious did not ob-

ferve the Rules, nor perform the Ends for which

they were incorporated ; and certainly their Mif-

demeanours, againft the Intent of their being incor-

porated, were better Caufes of Forfeiture, than was

the City's petitioning for a Parliament, i3c. Yet

that King took other Methods, he had formal Con-

veyances of their Lands from mod of thofe Cor-

porations, and formal Surrenders of their Corpo-

rations, fign'd by every Individual of the Corpo-

rations, and thofe afterwards confirm'd by Ad of

Parliament. And fure the late King had as much
Right to bring a ^0 Warranto againft Magdalen

College, for refufing, contrary to their Duty to

admit the Prefident the Ring nominated, if the

King had a Kight to nominate the Prefident fas

fome Judges afferted he had) as King Charles the

Second had againft the City : and it was once in

Debate, whether the Proceeding againft that Col-

lege fhould be by ^0 Warranto^ or before the Ec^.

clejiaftical Commiffioners ; the laft was refolv'd on,

not as more legal or efFedlual, but as more expe-

ditious ; in the one, the Proceedings being de Die

in Diem^ in the other from Term to Term. This

only I will obferve, that when the Judgment againft

the City was given, which was of the greateft Con-

cern to the Nation ever contefted in any Court of

Wejlminfter-Hall, it was done by two Judges only,

and no Reafon of that Judgment rendred : whereof

Withins, who was one, I think, heard but one Ar-

gument in the Cafe. It is true, they faid Raymond,

when alive, was of the fame Opinion ; and faid

Saunders, who was then paft his Senfes, was of the

fame Opinion ; though I was told by one who was

prefentj when the two Juftices came to afk his Opi-

7
nion in the matter, he had only Senfe enough to

reproach them for troubling him about the mat-
ter, when they were fenfible he had loft his Me-
mory. And to fay truth, the delivering the Senfe
of an abfent Judge, though it hath been lometimes
paftis'd, is not allov-^able ; for fomecimes they de-
liver another Opinion than what the abfent Judge
is of. Judge Withinl did fo in feveral Cafes, when
he delivered the Opinion of Sir Edward Herbert^
which Sir Edward Herbert afterwards in open
Court, difown'd : Judge Hollozvay ferv'd Judge
Powel the fame Trick, if the laft faid true. The
long depending of the ^w Warranto had alarm'd
all the Nation, who were yet quiet, hoping that

Judgment would be given for the City, as fome
of the Judges and of the King's Counfel, had gi-
ven out it would ; but the contrary was refolv'd

on, and therefore the Nation, at the time of the
giving the Judgment, muft be amus'd with fome-
what elfe and nothing fo proper as a Plot : buc
there was difHculty in that alfo •, for if the pre-

tended Plotters fhould be acquitted, it v/ould make
the Matter worfe ; and nothing would fecure that,

but impoffing what Sheriffs they pjeas'd on the Ci-
ty, and accordingly North and Rich being pitch'd

on, the one by a fhamelefs Trick, and the other
by open Force, were impos'd on the City.

Having gain'd that Point, the Proceedings ia

the ^0 Warranto were much quicker than before,

and two Arguments were only permitted in it of
each fide, the one in Hilary Term, the other in

Eafier Term ; and fo the Cafe was ripe for Judg-
ment in trinity Term following, but muft be, and
was ufher'd in, with the Difcovery of a pretended
Plot : Which fo amaz'd the Nation, that though
Judgment in the ^0 Warranto was given two Days
after the pretended Difcovery, no body took any
notice of it for feveral Months after it was given.

The truth was, no body durft mutter againft it, or
queftion the Legality of it ; it vvas enough to have
brought any Perfon into the Plot to have done it,

it would have been cal I'd flying in the Face of the

Government, queftioning the Juftice of the Nation,

and fuch like Cant.

'^^ i(3^!£i>2!! :iei ^y^^mmm
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^T^ HE Plot being nois'd abroad, the Perfons

j| before-hand refolv'd on were feiz'd on, and
the Lord Ruffel^ and others were clapp'd up clofe

Prifoners.

The Lord Rujfel having been for fome few Weeks
a clofe Prifoner in the Tower, was, the 13 th of

July- 1683. brought to the Old-Bailey^ and ar-

raign'd for High-Treafon, in defigning to raife a

Rebellion, i^c. and the fame Morning was try'd.

He defir'd he might not be try'd that Day, for he

had fome Witneffes which would not be in Town
till Night : Which being deny'd, then he defir'd

that the Trial might be put off till the Afternoon

;

which was likewife deny'd. He ask'd whether he

might not make ufe of any Papers he had 5 which
was allow'd. He defir'd he might have a Copy
of the Pannel of the Jury that was to pafs on him ;

he was told he had a Copy deliver'd to his Ser-

vant fome Days before.

Vol. IV,

The Jury being call'd, he challeng'd the Fore-

man for being no Freeholder in London. To argue

which, Counfel were afTign'd him -, who prefently

came into the Court, and having excus'd their not

fpeaking more to the Matter, for want of time to

confider of it, argu'd. That it was a good Chal-

lenge, becaufe at common Law every Juryman
ought to be a Freeholder; that the Statute of

2 Hen. V. provides none Ihall be a Juryman in ca-

pital Matters, but a Freeholder of Forty Shillings

yearly : That there is no Difference between a City

and County, and a County at large, at common
Law 5 nor by that Statute 7 Hen. VII. which takes

away the Challenge oi no Freeholder in the Ward in

London, and fbews it was a good Challenge in Lon-

don before that'time : The 4th of Hen. VIII. which

likewife takes away the Challenge of no Freehold

in London, fhews it was a good Challenge before

that time ; and the fame was inferr'd from the 23d

of Henry VIII : But though none of thofe Sta-

B b 2 lutes
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tutes extended to Treafon, yet if it was a good Chal-

lenge in Treafon in London before thofe Statutes, it

was fo ftili.

The King's Counfel faid, at common Law it was

not neceflfary that a Juryman in Treafon, fhould

be a Freeholder •, and though Treafon is within

the 2d of Henr-j the V, yet by the Statute of

Queen Mzry, the Statute of the 2d of Henr'j the

Vch, as to Treafon, was repeal'd ; that it was a

Point they would not have loft to the City of

London -, that if the Prifoner fhould peremptorily

challenge Thirty-five, as by Law he might, there

would fcarce be found Thirty-five more Freehold-

ers in the City, the Inheritance of the City being

moftly in the Nobility and Corporations, and con-

fequently Treafons may be committed in the City,

and there would not be enough to try it ; and in

the Cafe of the City of Worcefter, in ^0 War-

ranto brought againfl them, that Challenge was

taken and over-rul'd by the Kin^s-Bench^ by Ad-
vice of the Judges of the Common-Pleas ; that the

Ventre mentions no Freehold, but only Prohos £5?

Legales Homines de Vicineto.

Then the* Chief Juflice aflc'd Mr.
* 5/r Francis Polkxfen, Whether he did find any
em erton.

Judgment in Treafon at common
Law, that no Freehold was a Challenge ? Who an-

Iwer'd, he did not. Whereupon the Chief Juftice

reply'd. That then he did not fpeak ad idem \ for

he took it, in cafe of Treafon and Felony, at com-

mon Law it was no Challenge ; and the Statute of

Kenr'^ the Fifth, in that Point, was introdudive of

a new Law , and that Statute, as to Treafon, was

repeal'd by that of Queen Mar"^ \ and that a Cafe

cannot be found of fuch a Challenge in Treafon

fince the Statute of Queen Mary^ but it was a Bu-

fihefs of great Importance.

The * Chief Baron was of the fame
* WiU. Mon- Opinion ; for the fame Reafon, JuRice
tague, yj, ij/indham and Juftice Jow^j were of the

fame Opinion -, the laft added, the rather becaufe

the Prifoner is allow'd to challenge Thirty-five

peremptorily : and Juftice Carlton was of the

fame Opinion, and the rather, becaufe no Prece-

dent had been ofFer'd of fuch a Challenge before :

Juftice Levinz was of the fame Opinion, for the

fame Reafon : Juftice Street was of the fame Opi-

nion, for the fame Reafons ; and thought they had

been very nice, when the Life of the King lay at

ftake, and all the Cuftoms and Privileges of the

City of London feem'd to be levell'd at in that

point : Juftice Withins was of the fame Opinion.

Then the Chief Juftice told the Prifoner, the

Court over-rul'd his Challenge ; but that he had no
Hardfhip put upon him, for the Reafon of Law for

Freeholders was, that no flight Perfons fliould be

put upon the Jury ; but in his Cafe there were Per-

fons of Quality and Subftance put upon the Jury,

which was the fame in fubftance with a Jury of

Freeholders.

Thefe being the Reafons of over-ruling that Chal-

lenge, they may be ranked under thefe Heads :

There was no fuch Challenge at common Law ; if

there were, yet not in Treafon. And if it were a

Challenge in Treafon, where a Trial is in a County
at large, yet not where it is in a City and County ;

and if in a City and County, yet not in London.

The affigning many Reafons for one and the

fame thing, makes the Judgment juftly fufpeded :

for if when tv/o Witnefles to one Fad, varying in

the Circumftances of it, are juftly fufped^d in

point of truth feveral Reafons for the fame Judg-
ment make the Knowledge or Integrity of the Judges
juftly fufpefted -, every Cafe in Law, as my Lords
Coke and Hale fay, ftanding upon its own parti-

cular Reafon : and therefore when many Reafons

are given, it looks as if the Judges were hunting

about for Reafons to make good what before-

hand they are refolved to vent for Law, rather

than that their Judgment is the Refult of thofe

Reafons.

But to confider them fingly, I do indeed think

there is no exprefs Refolution, that at common
Law in any Cafe of any capital Matter, it was a

good Challenge (except the Cafe of Fitzharris, al-

ready taken notice of) but in civil Matters my Lord
Coke is exprefs, that at common Law it was a good
Challenge -, and with him Sir John Fortefcue feems to

concur, who, in his Expofition on that Statute of

Henry ths Vth, fays, if the Debts or Damages be

under Forty Marks, the Juryman fhall have Land
to a competent Value, according to the Difcretion

of the Juftices. My Lord Coke faith, in fuch Cafe

any Freehold fufficeth ; now how can that be true,

if It were not neceflary at common Law to have

fome Freehold ? For the Statute makes no Provi-

fion for Debt or Damages under Forty Marks. It

muft therefore be by common Law that fome
Freehold was neceflary, and that any Freehold fhall

fuffice. And furely, if in civil Matters it was ne-

ceflary for a Juror to have a Freehold, much more
in capital Matters, and moftly in Treafon. It is

very plain, that at common Law no Man was
thought to be a fufficient Man, but a Freeholder ;

and tho' now, and for fome time paft, the Value

of Trade is equal to that of Land, yet heretofore

it was not fo, and by what was heretofore, the com-
mon Law is to be known.
The matter of Trade was heretofore fo incon-

fiderable, and the Traders themfelves for that Rea-
fon fo vile, that it was a Difparagement for a Free-

holder to marry with a Tradefman, as is to be ken
by the Statute f Merton: and therefore mere
Tradefmen, and not Freeholders, were not to be

trufted with the Concern of a Trial in a civil Mat-
ter, and much lefs in a Capital, and leaft of all in a

Trial of High-Treafon.

The Chief Juftice Pemhcrton fays, that the Rea-
fon of Freeholders was, that no flight Perfons fiiould

be put upon ajjury where the Life of a Man, or

his Eftate, is in queftion ; it is plain therefore, the

Concern of the thing to be tried, is the meafure

of the Subftance of the Jut yman. If that be true,

the Trial in Treafon is of the higheft Concern :

How then is it true, as fome of the Judges con-

cluded, that tho' Freehold might be requifite in fome

Cafes at common Law, yet in Treafon certainly

not ? It is indeed a Paradox to me.

And the peremptory Challenge of Thirty-five

allowed the Prifoner, is no Reafon againft the Chal-

lenge of no Freeholder ; for that is only a Privilege

allowed the Prifoner in favorem V'llce ; and it might

as well be argued, that no Challenge at all to the

Petty-Jury fhall be allow'd the Prifoner, becaufe

he had a Grand-Jury paft upon him before, which

is alfo in favorem Vila ; that no Man, at the King's

Suit, fhall be fo much as queftion'd for his Life,

till above the Number of Twelve fubftantial Men
have on their Oaths faid they think the Accufation

true 5 and after that, he is allow'd to challenge

f Sec Stat, of Merton, cap. 7. 2 Inft. 92. Cok. Lit. 80.

peremptorily
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peremptorily Thirty-Eve, and with Caufe without

number. To affirm therefore that no Freehold is

not a Caufe of Challenge, becaufe he may chal-

lenge peremptorily Thirty- five, is a non fequilur :

and though Non-ufage, that is to fay, that this

Challenge was never taken in Treafon, was then

us'd as an Argument, yet it is the weakeft of Ar-

guments wnich is to be found in Littleton j tho'

even that Fadl was not true, for the Challenge was

taken and allow'd before •, unlefs you will diftin-

guifti and fay, that in that Cafe it was taken by the

King, and therefore good, and in this by the Pri-

foner, and therefore bad. I'm fure that difference

cannot be warranted, either by Authority or Rea-

fon ; and what though Cook^ and the other Regi-

cides, and other Perfons, did not take that Chal-

lenge, is it an Argument that they could not, or

that they thought they could not .? perhaps they

had forgotten to do it, as much as the Judges in

this Cafe had forgotten their Refolution in Fitz-

harrii's Cafe -, or perhaps they could not take ir,

their Jury being Freeholders ; or perhaps it was

to no purpofe, they being tried in Middlefex, where

a Jury of Freeholders would quickly be found.

Nor is it an Argument that no Cafe of this Chal-

lenge at common Law is to be found in the Books

;

for fince the Statute of Henry the Fifth, to the

time of Queen Marj^ it could never be a Cafe

;

and from that time to this it could never be a Cafe

in Felony : and the Law being fo very plain, that

if the Fad were with the Prifoner, it was always

allowed ; if againft the Prifoner, it was difallowed,

not as not good in point of Law, but as not true

in point of Fact ; therefore the Challenge perhaps

was not taken notice of in the Books, which only

report Difficulties.

It is true of late, and it is but of late Praftice,

the whole Tranfadions of a Trial are publifhed

for the Benefit of the Publifher, rather than for

the common Good -, and that indeed was the Mo-
tive of publiffiing Fitzharm's Trial figned by Fra.

Pemberton^ and of Colledge's Trial figned by Fra.

North, and of my Lord Ruffel's figned by William

Pritchard, Mayor, and Col. Sidney's Trial figned

by George J/'fferies, and Mr. Cornijh's Trial figned

by 'Thomas Jones. And that is the Reafon why,
fince that Statute, we find no Cafe of fuch a Chal-

lenge in capital Matters, and before that Statute the

Year-Books go but a little way.

It is enough there was no Refolution that it was
not a good Challenge, for it will be of the King's

fide to fhew why that fhould not be a good Chal-

lenge in Treafon, which was in moft, if not in all

other Cafes.

It is pretty to obferve what Steps were made in

over-ruling this Challenge : fome were of Opinion

that it was no Challenge in any Cafe at common
Law ; fo faid the Attorney and Sollicitor-General,

the Chief Baron, Juftice PFindhatn, and Baron Street.

The Chief Juftice thought it no Challenge at com-
mon Lav/ in Treafon or Felony only, but that the

Statute of Henry the Fifth made it a Challege in

Treafon and Felony ; but whether the Statute of
Henry the Fifth made it a Challenge in Treafon,

the Chief Baron and Juftice Windham doubted. Ju-
ftice Jones thought it no Challenge at common
Law in Treafon ; Juftice Levinz would not de-

termine whether it was a good Challenge in any Cafe
at common Law, but he and Baron Street were
clearly of Opinion it was not a good Challenge in

London. The Chief Juftice thought it a Bufinefs

of great Confequence, not only for the Prifoner,

but for all other Perfons :, Baron Street thought
the Judges had been very nice in the matter, which,
in the Phrafe of the Law, is giving themfelves a
great deal of trouble in a matter very clear, or of
no moment.

But though they difFer'd in their Reafons, yet all

agreed in this, and in this only, that tried he ihould
be, and that prefently.

Then as for che Cuftom of the City of London.,

to try without Freeholders, how did it appear to

the Judges that there was any fuch Cuftom ? Did
they ever read of any fuch Cuftom in the City of
London ? Nay, were not the Statutes which were
cited, where no Freehold was made no Challenge in

London in particular Cafes, as fo many exprefs Re-
folutions, that there was no fuch Cuftom in the

City ? for if there had been fuch Cuftom, what
need thofe Statutes .'' To which the Judges never

vouchfafed any Anfwer, becaufe in truih they could

make none.

But it was objeded, there was the Refolution in

the City ofWorceJler's Cafe, which I agree was of

as good Authority, and of no better, than the

Judgment in the principal Matter of the ^uo'War-
ranto. And it was likewife objeded, there would
be a failure of Juftice in Cities, if the Challenge

were good for want of Freeholders.

I aflc, Would it have been a failure of Juftice at

common Lav/, or by reafon of fomev>?hat which

hath happened of late Times ? There is none who
pretends to know any thing of the Hiftory oiEng-

land, that will fay, that heretofore the Cities were

not inhabited moftly by the Gentry, and efpecially

the City of London -, partly for Luxury, partly for

their Security, and then there was no want of Free-

holders in the Cities -, but when matters became

more quiet, and Trade increafed, and made Houfes

in the Cities more valuable, then were Houfes of

equal Convenience, and lefs Price, fituate in the

Suburbs, or in the Country •, the Gentry by degrees

parted with their Houfes in the Cities to Tradef-

men for Profit, and remov'd themfelves to other

Places. And I believe it may be remembred, that

even the Strand, in the Memory of Man, could

have furnifh'd the County of Middle/ex with a fuf-

ficient Number of Freeholders ; and yet now, for

the above Reafons, you can hardly find a Jury of

Freeholders there.

Befides, it muft be remembred, that London here-

tofore had many of the King's Palaces in it ; and

the Country Gentlemen did not then, as now, take

up with Lodgings, but were Inhabitants of Houfes :

and if the failure of Juftice happen by the above

means, I am fure it is againft the Oath of the Judges

to fupply that Defed with their Refolution ; but

it ought to have been fupplied by an Ad of the

Legiflative Power.

If the Neceffity of the Thing warrants the Judg-

ment, how unlearned were the Judges in Henry the

Seventh and Henry the Eighth's Times, that they

did not fupply the Defed in Law in the City of

London, and other Cities, by their Refolutions ?

How vain were the Parliaments in thofe Times,

who fupplied thofe Defeds in Law, mentioned in

the Ads cited by thofe Statutes, which were Works

of time and trouble, if they had thought the Judges,

by their Refolutions, had power to do it ? for if

they had power to do it, they could have done in

extempore, as in this Cafe.

For the laft Objedion, that the Writ mentions

only Prohs £5? Legales Homines, and fpeaks nothing

of Freeholders -, Legales may be very well inter-

preted.
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preted, to imply Men qualify'd by Law ; but I

take it, that Homines implies it : for by Homines de

Comitatu are meant Freeholders of that County ;

and all others, in point of Truft, are not confi-

der'd in Law. My Lord Coke^ in his Comment
upon the 28th of Eliz. i. cap. 8. which gives the

Ele6tion of Sheriffs to the People of the County

where the Sheriffwick is not in Fee, fays, People

there, means Freeholders of the County -, and the

fame is underftood by Writs to the Counties to

choofe Coroners, Verdurers, and the like, though

the Writ fays, per communitatem Comitatus, £f? de

ajfenfu Comilatus.

And tho* the Writs of Venire in civil Matters,

of late Days, mention what Freehold each Juror

(hall have, yet that is by the Statute of the 35th

of H^«.VIII. cap. 6. which exprefsly commands the

Writ fhall fo exprefs it, in all Iflues join'd in ^^7?-

minfter, to be tried between Party and Party ; be-

fore which time it is plain, the Venire^ even m civil

Matters, did not exprefs any Freehold, and that

Statute doth not extend to IfTues join'd on Indict-

ments.

Now if upon all which hath been faid, it is not

plain, that the Challenge ought to have been al-

low'd, yet fure it was doubtful ; and if fo, and a

matter of great Confequence, as the Chief Ju-

ftice faid it was, why might not the Counfel for

the Prifoner have had a little more time to have con-

fider'd of the Challenge before they had argu'd it,

or the Judges have taken a little time to confider

the Matter before they had given their Judgment ?

I dare fay, none of them could remember any po-

fitive Refolutions one way or other, nor upon a

fudden was it expedled they fhould ; and therefore,

for their own fakes, if not for the Prifoner's, they

might have taken the Morning, if not the Day.

The Prifoner defir'd his Trial to be put off, for

to have confider'd of it ; in that time, perhaps,

fome of them might have remembred, or others

might have put them in mind of their Refolutions

in Fitzharris's Cafe -, they might have confider'd

how to diftinguifh between that Cafe and this, and

not run away with it, that that Challenge was ne-

ver made in Treafon, as all the Judges affirm'd.

But my Lord Rujfel was told by the Court, that

they always tried the Prifoner, in Treafon, the Day
he was arraign'd, and could not put off the Trial

for a Morning, without the Attorney- General's

Confent ; but lurely that is not true, Plunket and

Fitzharris were try'd the Term after they were ar-

raign'd, though the Attorney -General oppos'd it.

It is true, he fubmitted to the Rule, as it was as

much his Duty to do, as the Prifoner's •, but if

there be a difference between an Arraignment at

JVefiminfter and the Old-Bailey, as to the fpeeding

the Trial, the Place will not vary the Reafon of

the thing, if there be not any Law for it, as there

is not ; but even at the Old- Bailey, the Trial in

Treafon hath been put off to another Seffions, it

was done in iVhitsbrcad's Cafe, and in many other

Cafes. If it be faid that was by the Attorney- Ge-

neral's Confent, I fay that makes no difference ; for

the Judge is to be indifferent between the Attorney-

General and the Prifoner. If the Court muft or-

der nothing but what the Attorney affents to, why
is not the Prifoner' try'd and judg'd by the Attor-

ney alone ? or what needs all the Formality of a

Trial ? If it be faid, that that Trial was put off, be-

caufe the King's Wicneffes were not ready ; I fay,

there is the fame Reafon to put off a Trial, be-

caufe the Prifoner's Witneffes are not ready, and

that was the pretended, though not the true Rea-
fon of putting off Fitzharris's Trial to another Term,
and there is no Law to the contrary.

It is totally in the Difcretion of the Judges to

put off a Trial •, which Difcretion ought to be go-
vern'd by Reafon.

But indeed this was extraordinary, and without
any Precedent : it can never be ftiewn in the Cafe of
the greateft or meaneft Pcrfons, being accus'd of
the greateft or leaft Crime, that ever the delay of
a Day, much lefs of a Morning, for his Trial, was
deny'd, where he fhew'd but any colour for what
he faid, when the Seffions were to continue after

the time he defir'd, as in this Cafe it did. Fitzhar-
ris faid his Witneffes were in Holland, and though
he nam'd no Perfons, yet his Trial was put off to

the next Term ; my Lord RuJJel faid his Witneffes
could not be in Town till that Night, yet the re-

fplte till next Day was deny'd : all Perfons agreed,

that there was fome extraordinary Reafon for it,

and before the Trial was over, the Riddle was
our.

My Lord of Ejfex was kill'd, or to be kill'd

that Morning j as to this Matter, it is not mate-
rial whether by his own or another's Hand : they
were fenfible the Evidence againft my Lord RuJJel

was very defeftive, and that Accident v/as to help

it out ; but that would not avail, unlefs it were a
furprizing Matter upon the Jury : fhould the Jury
have had a Day's, or but a Morning's time to con-

fider of it, People might have been talking with

the Jury. It was very material to afk, what In-

fluence that Accident would have on myhordRi/J/el's

Trial, whether it was any Evidence againft him

:

they might have been told what was true, that no
Perfon kill'd, was in Law fuppos'd to have kill'd

himfelf, till a Coroner's Inqueft had fat upon the

View of his Body, and found it fo ; and if it had been

fo found, yet even that had been no Evidence againft

another, becaufe the Coroner's Inqueft never found

the Reafon why a Man kill'd himfelf; and if they

fhould find the Reafon, yet even that was no Evi-

dence againft another, becaufe that other was never

call'd before the Coroner's Inqueft to make his De-
fence. They might have been told a great many
Circumftances of the Improbability of the killing

himfelf; they might have obferv'd that the King's

Counfel were fo far fenfible, that it was no Evidence

againft my Lord Rujfel, that they never attempted

to prove the Earl of EJfex was dead, or kill'd him-
felf: it was only flily infinuated, together with the

Reafon of it, which had its Effed, if the Report be

true of fome of the Jurymen's faying it wentfarther

with them, than all the Evidence of the Witneffes pro-

duced ; and if that be true, there was a reafon, tho*

not ajuft one, for fpeeding that Trial beyond the

ordinary Methods of Trials at the Old-Bailey.

But tho' my Lord Rujfel had feemingly It^s,

favour in that Matter than any other Perfon,

even than Colledge, who had the refpite of two or

three Hours between his Arraignment and Trial,

(tho' that was not in favour to Colledge, but only

to examine his Papers which they took from him,
and inftrudl their Wicneffes accordingly) yet in

other things he had more Favour or Juftice done
him : his Papers were not taken from him ; it

was agreed to be his Right to ufe them with-

out queftioning from whom he had them, what
they were, or the like, as in Colledge's Cafe was
done ; he had a Copy of the Pannel of the Jury,
even before his Arraignment, given him ; and

the Chief Juftice faid it never was denied in Cafe

of
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of Life that he knew of, which was denied Col-

ledge before he pleaded ; becaufe then 'twas pre-

tended there was no Iffue join'd, till Plea pleaded^

afcer which the Venire is awarded; tho' all Men
know, that the Sheriff fummon'd the Jury before

the Arraignment, and even after Iflbe join'd. Col-

ledge was denied a Copy of the Pannel, only he

was told, he fhould look every Juryman in the

Face before he was fworn ; and as far as the

Looks of a Man betray him, he fhould be fa-

tisfy'd whether he was honefi or not, which is

an ill way of judging -, for I think

the Perfon * that gave that Rule,

would have deceiv'd any Man by his

Countenance, who had not known his Pradlices.

But fays the Attorney General f, in

my Lord RuJJel's Cafe it was matter

of Favour, and not of Right, there-

fore no Injuflice to Coliedge. I confefs of all Men
who ever came to the Bar, he hath laid down
the mod Rules, which depend totally upon the

Authority of his own faying : in Colledge's Cafe

he affirm'd, that the King's WitnefTes ought not

to be kept out of the hearing of each other, when

they gave their Evidence (a Method us'd in civil

Matters, the Reafon of which is well known, and

none can fhow any Law or Reafon why it fhould

not be us'd in capital Matters) with as much Rea-

fon and Authority, as what is now faid.

Firfl, I do affirm there is no Authority in Law,

which fays a Prifoner fhall not have a Copy of the

Pannel ; in the next Place I affirm, that after a

Jury flruck in a civil Matter, each Party ought to

have a Copy of the Pannel, in order to provide

himfelf of a Challenge, if there be any Caufe. In

the laft place, I affirm, that by Law, more Fa-

vour is allow'd a Defendant in a Capital Matter,

to defend himfelf, than in a Civil. And if thefe Pro-

pofitions be true, let any Perfon, if he can, make
out the Law or Reafon of the above AfTertions,

Of a like Stamp was the Saying of the Attorney,

when my Lord defir'd a Copy of the Matter of

Fa6t laid againft him, that he had Notice of it

;

for Queftions were put to him about it, and he was

with his Lordfhip himfelf, and examin'd him up-

on thofe Queflions, which was a Favour to him,

that he might know what the Matter was he was

accus'd of.

I do not affirm that ever it was praflis'd, to

give the Prifoner a Note of the Faft, to be given

in Evidence againfl him, proving Treafon, or that

it was ever denied till then, nor do I know of

any Law pro or con in the Cafe ; but if one would

judge by Reafon or Pradice in parallel Cafes, I

think it ought not to be deny'd.

I know not at prefent of more than two Sorts of

general Indiftments, and thofe arc of Treafon and
Barretry ; the lafl is a general Indid:ment, for ftir-

ring up Suits without Reafon, and without men-
tioning any Suit in particular : and therefore if

by the Rule of the Court the Defendant was not

help'd, which obliges the Profecutor to give the

Defendant, fome reafonable time before the Trial,

a Note of what Suits he intends to give in Evi-

dence againft him, it was impoffible for the De-
fendant to efcape, if it had been his Misfortune to

have had five or fix Suits.

For I never yet faw a Witnefs produc'd againft

the Indifted, but he would fwear the Indifted

brought an A6lion againft him without Reafon ;

and yet I have often feen, that the Indifted ha-

ving had notice, that that was one of the Suits he

191
was intended to be charg'd with, hath been able
to prove that he had good, or at leaft probable
Caufe of Suit, which he could not have done if

he had not notice. And in Treafon, for defigning
to kill the King, there have been fo many Inter-

pretations of Fads tending that way that it is

almoft impoflible for an Innocent to defend him-
felf, unlefs he had notice of the Fad intended to
be infifted on at the Trial.

There are yet fome ExprefTions which mighti-
ly puzzle me: the King's Counfel faid in the
Argument of the Challenge, that they would not
have the Point of being a Jurymart, rho' not
a Freeholder, loft to the City of London ; and
one of the Judges faid, 'twas the Privileges of
the City were ftruck at in that Point. If by
thofe Expreffions be meant, that it is for the be-
nefit of the Publick that there fhould be no fai-

lure of Juftice, I agree to it -, but if it be meanj^

that it is for the Benefit of the Citizens to be Ju-
rymen^ I deny it : and I think nothing fhews
it plainer, than that it is a Privilege that a Citi-

zen fhall not be drawn out of the City to be a
Juryman i that a Nobleman fhall not be on a
Jury J that it is a Matter of Prerogative in the

King, and Favour to a particular Perfon, to grant

a Charter of Exemption from being on a Jury.
So that, if I confider the Law, I know what is

meant by thofe Expreffions ; if I confider allow'd

Pradice, it is true, a Juryman may earn his Eight-

pence for a Trial ; but that is too inconfiderable

Pay for Perfons of Subftance, as the Jurymen in

this Cafe were faid to be, to be fond of the Em-
ploy, or to account it a Privilege. Yet even that

was but in civil Matters •, in criminal Matters not

Capital, the Jury were heretofore paid if they ac-

quitted the Defendant, but not if they found him
guilty, tho' of late it hath been pradis'd to give

them more, and treat them higher if they con-

vided the Defendant, than if they acquitted him

:

But in capital Matters, as the Cafe in queftion

was, it was never allow'd, or at leaft own'd,'to

pay the Jury, be the Verdid which way it would.

Having fpoken to the Preliminaries, I proceed to

the Trial, wherein Colonel Rumfey was firft pro-

duc'd : he faid, he was fent by my Lord Shaftef-

bury about the end of OBoher, or beginning of No-
vember ; who told him, he fliould meet at one

Sheppard's the Duke of Monmouth, Lord Rujfel^

Lord Gray, Sir 'ithomas Armftrong, and Mr. Fer~

gufon, to know of them what Refolution they were

come to about the Rifing of Taunton. Sheppard

carry'd him where they were, and anfwer was made,

Mr. Trenchard had fail'd them, and there would

be no more done in the matter at that time ;

thereupon the Lord Shaftesbury took a Refolution

to be gone. Mr. Fergufon fpoke moft of the Mef-

fage, and lie thought the Lord Gray fpoke fome-

thing to the fame Purpofe ; he did not know how
often he had been at that Houfe, he was there

more than once, or elfe he heard Mr. Fergufon

make a Report of another Meeting to the Lord

Shaftesbury, my Lord Rujfel was in the Room, and

that was all they faid at that time that he remem-

bred, he was not there above a Quarter of an Hour.

There was fome Difcourfe about feeing in what

pofture the Guards at the Mews and Savoy were

in by all the Company, to know how to furprize

them if the Rifing had gone on -, Sir Thofnas Arm-
jlrong and Mr. Fergufon began, al^ debated it ; he

thought the Duke of Monmouth, the Lord Gray,

and Sir Thomas Armflrong were fent to view them j

I the
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the Rifmg was appointed to be the 19th of Novem-
her ; he was fpoke to by the Lord Shaftabury to

go to Briftol if the Rifing had gone on, but in

was Quality was not determin'd. The Lord Rujffel

agreed to the Debate. Being aflc'd if my Lord
Rujfelidid any thing there, and what ; he anfwer'd.

My Lord Rujfel fpoke about the Rifing at Taunton.

Being afk'd what my Lord Rujfel faid, he an-

fwer'd. My Lord Rujfel difcourfed of the Rifing.

Being aflc'd ifmy Lord gave his Confent to the Ri-

fing, he fald he did.

The next Witnefs was Mr, Shep-pard, who faid, In

OSiober laft, Mr. Fergufon came to him in the Duke
of Monmouth's Name, and defir'd the Conveniency

of his Houfe for himfelf and fome Perfons of Qua-
lity, which he granted. In the Evening the Duke
of Monmouth, Lord Gray, Lord Rujfel, Sir Thomas

Armjlrong, Colonel Rumfey^ and Mr. Fergufon came,

not all together, but the one after the other. Sir

Thomas Armjtrong defir'd, that none of his Servants

might come up, and that they might be private :

fo what they wanted he went down for, a Bottle of

Wine, or fo : the Subftance of the Difcourfe was,

to furprize the King's Guards ; and in order to it,

the Duke of Monmouth, the Lord Gray, and Sir

Thomas Armjtrong, went one Night, as he remem-
bred, to the Mews, or thereabouts, to fee the

Guards ; and the next time they came to his Houfe,
he heard Sir Thomas Armjlrong fay, the Guards were
very remifs in their places, and not like Soldiers,

and the thing was feafible if they had but ftrength

to do it. He remembred but two Meetings there ;

they came in the Evening -, he neither heard nor

faw any Coaches at his Door : When they came in,

as he remembred, the Lord Rujfel was both times

there ; he had no Bufinefs with the Lord Rujfel, nor

the Lord Rujfel with him at that time, but fince he

had. He dm not remember Colonel Rumfey dif-

cours'd the Lord Rujfel about any private Bufinefs,

nor remember'd any farther Difcourfe ; he remem-
ber'd noWritings norPapers read at that time : upon
recolledlion, he remember'd one Paper read by Mr.
Fergufon, in the Nature of a Declaration, fetting

forth the Grievances of the Nation, the Particulars

he could not tell ; it was a pretty large Paper, it

was Ihew'd for Approbation, as he fuppos'd, when
to be fet out was not difcours'd ; 'twas fhew'd to

Sir Thomas Armjlrong, and, as he remember'd, the

Duke of Monmouth was prefent, and he thought

Colonel Rumfey was prefent. Colonel Rumfey faid,

he was not prefent, it was done before he came,

Mr. Sheppard went on and faid, the Defign of the

Paper was in order to a Rifing, as he fuppos'd by
the Purport of it ; he would not fay the Lord Rujfel

was there when that Paper was read, but he was
there when the talk was about feizing the Guards ;

he could not be pofitive as to the Times of thofe

Meetings, but it was when the Lord Shaftesbury was
abfent from his Houfe, he abfented about Michael-

mas-D^y ; he could not be pofitive that my Lord
Rujfel was at both Meetings •, he thought he was at

both, he was fure he was at one.

The laft Witnefs was the Lord Howard. He
faid he brought Captain Walcot acquainted with the

Lord Shaftesbury ; and upon his Account Captain

Walcot foon gain'd a confidence with Lord 5^a//^i-

hury. Walcot told him, the People were fenfible all

their Interefts were going to be loft by the Violence

ofFer'd to the City in the Eledion of Sheriffs, and
that they were refolv'd to take fome Courfe to put

a Stop to it : that there v/ere feveral Meetings about

it, and fome Perfons began to prepare to ad ; that

fome had good Horfes, and kept them In private

Stables, and he refolv'd to be one in it : He having
an Eftate in Ireland, he difpatch'd his Son thither,

and order'd his Son to turn his Stock into Money ;

the Son went about Auguji : That the 3 oth of Septem-
ber, JValcot din'd with him ; told him, that the Lord
Shaftesbury was fecreted, and defir'd to fpeak with
him : Walcot brought him to the Lord Shaftesbury^

who complaln'd of the Duke of Monmouth and the

Lord Rujfel for deferting him j but there was fuch

preparation made in London, that now he was able

to do it of himfelf, and intended to do it fuddenly ;

he had above loooo briflc Boys ready to follow him
when he held up his Finger, they would pofl!cfs them-
felves of the Gates, and in twenty-four Hours they

would multiply to five times the Number, and
would be able to poffefs Whitehall by beating the

Guards. The Lord Howard went to the Duke of i

Monmouth, told him the Lord Shaftesbury's Com-
plaint, who faid, the Lord Rujfel and he told the

Lord Shaftesbury from the beginning, that there was
nothing to be done by them in the Counti-y at that

time. The Matter of the Difcourfe between him
and the Duke of Monmouth, him and the Lord
Shaftesbury, and him and Walcot, is too tedious to

relate, and as little to the purpofe, if the Jury had
underftood Matter of Law, which they did not ; in

it he takes care to fhew what Confidence my Lord
Shaftesbury had in him, more than in the Duke of

Monmouth or the Lord Rujfel -, how very cautious

he was, and how precipitate the Lord Shaftesbury

was, and that what he told the Duke oi Monmouth

^

the Duke told the Lord Rujfel ; and he heard the

Lord Rujfel had been with the Lord Shaftesbury , and
put off the intended Rifing. At which the Lord
Rujfd interrupted him, and faid, he thought he had
very hard meafure, there was a great deal of Evi-
dence given by hear-fay only. Whereupon the Chief

Juftice faid, it was nothing againft the Prifoner ; he
declar'd it to the Jury, but the Attorney-General

bid the Lord Howard go on in the Method ofTime,
and that it was nothing againft the Prifoner, but the

Witneffes were coming to it, if his Lordftiip would
have patience, he aflur'd him fo. The Lord Hozvard

went on where he left off", with a Story between him
and Walcot of an intended Rifing, and of fome dark
Sayings let fall by Walcot and the Lord Gray, im-
porting a Defign upon the King's Perfon ; but the

Lord Howard -vr^s very careful to put all ofi^, but at

laft it was refolv'd to rife on the lyth of November :

But the Lord Howardknung it had been difcover'd,

becaufe he faw a Proclamation a little before, for-

bidding Bonefires without the Lord Mayor's leave,

that of the 17th o( November was alfo difappointed,

and the Lord Shaftesbury went away and died. But

confidering they had gone fo far that it was not fafe

to retreat, and likewife that fo great an Affair as

that, confifting of fuch infinite Particulars, waste
be manag'd with fo much Finejfe, they erefted a

Cabal of fix Perfons, the Duke of Monmouth, Lord
of EJfex, hordRuJJel^ Mr. Hampden, Algernon Sidney,

and himfelf, about the middle of January laft ; and

about that time they met at Mr. Hampden's Houfe,

where it was confider'd whether the Infurreftion

ftiould be in London, or in a Place diftant ; what
Countries and Towns were fitteft and moft difpos'd

to Adlion ; what Arms neceflTary to be provided ;

how to raife twenty-five or thirty thoufand Pounds,

and how they might fo order it as to drav/ Scotland

into a Confent with them.

About ten days after they met at the Lord Rujfel's

Houfe, and refolv'd to fend fome Perfons into Scot^

land
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land to the Lord Arg-jle, to invite fome Perfons

hither to give an Account of that Kingdom; the

Perfons to be invited were Sir John Cockram, Lord

Melvily Sir Campbel ; that Matter was re-

ferred to Col, Sidney, who told him he had fent Aaron

Smith ; they agreed not to meet again till the re-

turn of the Meflenger. The Meffnger was gone

about a Month, it was fix Weeks or more before

he returned, and then hisLordfhip was forced to go

into EJfex, where he had a fmall Concern ; there he

ftaid three Weeks, and when he returned, he was

informed Sir John Cockram was come to Town, and

afterwards he was forced to go to the Bath, where

he fpent five Weeks ; and from that time to this was

five Weeks, all which time was a Parenthefisto him ;

and that he and the five mentioned erefted themfelves

by mutual Agreement into that Society.

Jlterbury fwore Campbel was in his Cuftody .* then

Colonel Rumfey was afked, whether my Lord Rujfel

heard him when he delivered his Meflage to the Com-
pany, and in what place of the Room the Company
were : who anfwered, that when he came in, they

were ftandlng by the Fire-fide, but all came from

thence to hear him ; and when my Lord Rufel faid.

Colonel Rumfey was there when he came in, Rumfey

faid, No, the Duke of Monmouth and Lord Rujfel

went away together.

Then in behalf of my Lord Rujfel, the Earl of

Anglefey was examined, who faid, that vifiting the

Earl of Bedford, the Lord Howard czme in, and told

the Earl of Bedford, that his Son could not be in fuch

a Plot, or fufpedled of it , and that he knew nothing

againft the Lord Rujfel, or any body elfe, of fuch

a barbarous Defign: And he was going on again

with what the Lady Chaworth had told him, but

was interrupted by the King's Counfel, telling him,

"as the Court would not permit them to give Hear-

fay in Evidence againft the Prifoner, fo they muft

not permit his Lordfhip to give Hear-iay in Evidence

for the Prifoner.

Mr. Howard faid, that the Lord Howard took it

upon his Honour, and his Faith, he knew nothing

of any Perfon concerned in that Bufinefs, and not

only thought my Lord Rujfel xxv\]\x^\y fufFered, buc

he took God and Man to witnefs, he thought my
Lord Rujfel the worthieft Man in the World.

Dr. Burnet faid, the Lord Howard vjz.^ with him,

and he did then, as he had done before, with Hands
and Eyes lift up to Heaven, declare, he knew no-

thing of any Plot, nor believed any, and treated

it with great Scorn and Contempt.

The Lord Cavendijh teflified as to the Life and
Converfation of the Lord Rujfel, and thence con-

cluded, it was not likely he fhould be guilty of any
fuch Matter, and heard the Lord Rujfel fpeak of

Rumfey, as if he had an ill Opinion of him, and
therefore it was not likely he ftiould truft him. Dr.

Tillotfon fpoke of his Converfation ; Dr. Burnet and
Dr. Cox fpoke of his Converfation, and of his A-
verfenefs to all Rifings. Dr. Cox teftified, that my
Lord Rujfel faid the Lord Howard was a Man of

luxuriant Parts, but he had the luck not to be truft-

ed by any Party. The Duke of Somerfet fpoke of

the Lord Rujfel's Converfation. The Lord Clifford,

Mr. Levefon Gower, Mr. Spencer, and Dr. Fitzwilliams

fpoke of the Lord Rujfl's Converfation. The Lord
Howard being alked by the Jury what he faid to

the Earl of Anglefefs Evidence, owned what the

Earl faid, but he did it to outface the Matter ; and
if he faid untrue, he ought not to be believed on
his Oath, and infinuared, that he meant what he
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faid to be meant of a Defign of murdering the King,
which he did not believe the Duke of Monmouth
or the Lord RuJJel guilty of.

This being the Sum of the Evidence given a-

gainft, or for my Lord Rujfel, let us confirler how
far it willjuftify the Verdift given againft him : firft,

confider the Improbability of Rumfeyh Evidence,
if my Lord Cavendijh faid true, that he fhould truft

RumJ'ey to hear the Debate about feizing the Guards,
when the hord Rujfel had an ill Opinion o( Rumfey.
As for Rumfey's delivering the Mefiage, there was
no great Matter in that, it is impofTible to hinder

Peoples fpeaking, and it is not Treafon to conceal

what's faid ; befides it was well known, it was Rum-
fey's way to talk extravagantly, in order to accufe

thofe that heard him, if they did not difcover it.

But befides the Improbability of the Evidence in

refpeft of the Perfon, the manner of delivering the

Evidence, and the Evidence itfelf was fuch as car-

ried no Colour of Truth with it: he faid he deli-

vered his MeflTage, and had an Anfwer to it, and
being afked what the Company faid further, an-

fwered, that was all that was faid at that time, that

he remembered, and gives a very good Reafon for

it, for he ftaid not above a quarter of an Hour

;

and added, that he was not certain whether he then

heard fomething of a Declaration there, or whe-
ther Mr. Fergufon reported it to my Lord Shaftef

bury, that they had debated it : and yet when Sbep-

pard faid Rumfey was there when the Declaration

was read, he denied it, and faid it was read before

he came in. Being afked to what the Declaration

tended, he anfwered to another matter, viz. that

there was fome Difcourfe about feeing what pofture

the Guards were in, and faid, that all the Company
debated it; and being drawn on by Queftions, faid,.

it was in order to fcize the Guards, if the Rifing

had gone on. Now how doth that part of the

Evidence agree with what he faid before, that there

was nothing more faid than the delivering his Mef-
fage, and the Anfwer to it ? And how doth it a-

gree with the time he faid he ftaid, which was not

above a quarter of an Hour .? Whereas that Debate,

if all the Perfons prefent (being fixj debated it, as

he faid they did, would certainly have taken up
a larger time. How does the firft and laft part of

his Evidence agree, when he faid, my Lord Ru/fel

agreed to the Anfwer of his Meflage ? And being

afked whether and what he fpoke to it, faid, he

fpoke about the Rifing at 'taunton, but doth not fay

what ; and yet in the firft part of his Evidence, he

faid, when afked who fent the MefTage back, Mr.
Fergufon delivered the Anfwer, the Duke ofMonmouth
and the Lord Rujfel were prefent, and he thought

the Lord Grey faid fomething to the fame purpofe.

But what Credit could be given to any part of a

Man's Evidence, whofe Memory was fo fhallow,

that he could not remember whether he was at two

Meetings, or whether Mr. Fergufon related one of

them to the Lord Shaftejhury ? Yet both were fup-

pofed to be within the Compafs of a Year, whereas

a Man of Senfe is fuppofed to remember all his own
A6ls for feven Years paft, which is the Reafon why
the Chancery obliges a Man to anfwer as to his own
Ads pofitively for feven Years, without faying, a$

he believeth, or as he remembereth, or the like. What
Credit is to be given to a Witntfs who teftifieth

what was faid in Company, and by whom, when
his Memory doth not ferve to anfwer pofitively,

whether he was in the Company, or whether ano-

ther told him what was there laid ? He might as

C c well
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well have faid he was theJ-e, or dreamt he was there,

or that he heard the Difcourfe or dreamt of ir,

which had carried equal Credit with it.

It was plain, the Man was not of fane JS^emory

enough to make a Will, much lefs to be a Witnefs

iiji the Trial of a Man's Life i and nothing can be

faid for him, but that he was a Witnefs for the

King, that is to fay, a mad Man may be a Witnefs

to take away a Man's Life, which is as good Law
as a great deal of other Ca^ii vented as a part of the

Prerogative.

It is true, one of the King's Counfel recommends

Rumfey to the Jury, as a very credible Witnefs un-

der the Notion of an unwilling Witnefs: but had

the fame Perfon been a Counfel for the Prifoner,

he would have called Rumfey a dancing Witnefs, for

he faid backwards and forwards ; and an amazed

Witnefs, for being afked one thing, he anfwered

another ; being afked as to the Declaration, he an-

fwered to the feizing of the Guards ; being aflced

whether my Lord Rujfel aflented to the Anfwer of

the Meflage, he replied, yes, becaufe he talked of

the Rifing, iJc. which might be as well againft as

for it.

Sbeppard's Evidence was to the Defign of feizing

the Guards ; and as to the Declaration, heremember'd

but two Meetings, at both which he faid, as he re-

membered, my Lord RuJJel was prefent, but he

could not be pofitive in that, and the times of

the Meetings he did not remember: he faid, the

Subftance of the Difcourfe was, how to furprize

the King's Guards ; and that the Duke of Mon-

mouth, the Lord Grey, and Sir 'Thomas Armftrong

went to fee the Guards, as he remembered j and the

next time they came to the Houfe, Sir Thomas Arm-

firong faid the Guards were very remifs, ^c. Ta-

king this Evidence by itfelf, without tacking Rum-

Jefs Evidence to it, it was fo far from being

Evidence of Treafon, that it was no Crime ; for

he doth not fay, it was intended to be put in

practice, notwithftanding all faid by him : both

the Difcourfes and Perfons viewing the Guards,

('which laft was not Evidence, nor ought to have

been given in Evidence) might be a Matter to

try each other's Judgments, as well as an Evidence

©f a thing defigned : and if it be capable of two

Interpretations, the Law hath faid, it (hall be ta-

ken in mitiore fenfu, in favour of Life. That diftin-

ftion was taken by the Chief Juftice in Blague's

Cafe, the Day after this Trial, where the Evi-

dence againft him was a Difcourfe about taking the

Tower, as high a Crirfie as feizing the Guards;

^nd upon that jB/fl^«<? was acquitted. It is true,

fLumfey faid it was in order to be put in practice,

\yhen the Rifmg fhould be in the Country, but

that he did not fay at firft ; but was afterwards

^ed to it by Queftions : nor did he fpeak it as

a thing at that or any other time determined, but

as his own furmife or guefs, becaufe he knew of

an intended Rifing ; yet how foolilhly did he con-

tradi<^ himfelf ? For, fays Rumfey, it was to have

been put in pradlice, if the intended Rifing had

gone on •, and yet at the fame Meeting he had faid

before, the Rifing was put ofF: how contradidory

therefore is it to fay they made Preparations for

a thing they had laid afide before ? And it is plain

Sheppard fpeaks of the fame time •, for both agree

Rumfey was at that Meeting, though they do not

agree how foon he came : befides, how could Shep-

pard fpeak pofitively of the Difcourfe, or of the

Defign of ir, when he owns he did not hear all

their Difcourfe, and gives a very good Reafon for

it? For he faid he went feveral times down tofetcls

Wine, Stigar, and Nutmeg, and did not know
what was faid in his Abfe;ice : he faid he heard
nothing about a Refing, nor heard any further Dif-
courfe > but on recoJledion, he heard fomctbing
about a Declaration of Grievances in order to a

Rifing, as he fuppofed -, the Particulars he could
not teli. Now what fort of Evidence was that?
In all civil Matters, a Witnefs fliall uot be per-

mitted to give Evidence of the Content of a Deed
or Writing, with producing the Deed or Wri-
ting itfelf, or a true Copy of ir, and upon very
good Reafon •, for he may make an untrue Con-
ftrudlion of it. I remember a Witnefs who fwore
to the Content of a Deed of Intail ; and being

afked, whether he knew a Deed of Intail, and by
what he knew the Deed he fpoke of to be a Deed
of Intail, anfwered, he knew a tailed Deed very
well, and he knew the Deed to be a tailed Deed,
becaufe it had a Tail half as long as his Arm,
meaning the Label of the Deed. And if this be
the Praflice, and the Reafon of the Pradiccj in

civil Matters, fhew me any Authority or Reafon
any thing (hould be permitted to be given in

Evidence in Treafon, which is not permitted to

be given in Evidence in the Trial of any civil

Matter.

If you fay, as Juftice Levinz faid in a like Cafe

in Colledge's Trial, that it would be the difHculteft

thing in the World to prove Treafon againft a Man,
if the Law were not fo, and the King would in no
fort be fafe ; on the other Hand, I fay as Colleige

there faid, if the Law fhould be fo, no private Perfon

is fafe : and if there be Mifchief of either Hand, the

Law is and muft be Judge, which hath taken care

Cthough to no purpofe, becaufe it hath not been

obferved) that there fliould be a ftridter Proof in

Treafon than in any civil Matter, or in any other

Crime : and how the Judges came to permit that

loofe Evidence in Treafon to be given, which of

late Years they have done, no jult or honeft Ac-
count can be given.

The laft material Witnefs againft my Lord Ruf
fel, was my Lord Howard, (as for Atterhury's Evi«

dence, it ought not to have been permitted to be

given, as (hall be (hewn, nor was it material) to

no part of whofe Evidence any Credit ought to be

given, even by his own Confeffion : he was furcly

in the right, when he faid that the Religion of an

Oath is not tied to a Place ; and I'll add, not to a

Form, but receives its Obligation from the Appeal

therein made to God : and therefore if he faid

(though I own he was not bound to fay it) to the

Ear! of Bedford, Mr. Howard, and Dr. Burnet, what

was teftified againft him, he ought not to be be-

lieved in any part of his Evidence. Did he fay

true to my Lord Bedford, when unfent for and un-

afked, (for ought appears after my Lord Ruffel

was clapt into the Tower) that fure his Son could

never be in any fuch Plot as that, or fufpefted for

it, and that he knew nothing againft him, or any

body elfe, of fuch a barbarous Defign ; and yet he

knew, if he fwore true, that my Lord Rujfel was

guilty of fuch a barbarous Defign, that nothing

but the Lord Howard's Duty to God, the King,

and the Country, could prevail with him to give

it in Evidence againft a Perfon for whom he had

fo great an Affedion as he had for my Lord Ruf-

fel. How was ic confiftent with the truth of his

Evidence, what he faid to Mr. Howard, that he

knew nothing of any Man's being concerned in

that bufinefs, and particularly of my Lord Ruffel,

whom
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"whom he highly commended, and faid, he thought

,the Lord Rujfel unjaftly fuffered ; or with what he

faid. to Dr. Burnet with Hands and Eyes lift up to

Heaven, which is as much an Appeal to God as

may be, that he knew notliing of any Plot, nor

believed any ? It was an idle Evafion to fay, v/hen

he fpoke of my Lord Rv.jJeU he meant my L/jrd

Ru^el was not guilty of the Defign of murdering

the King, (for v/hich that Man, as he faid, was

comm.itted, meaning Waicoi^ the Lord RuJJ'el, or

any other Perfon) for he is ftill at liberty to explain

himfclf, and I am apt to think they were all coni-

.mitted by Warrants of the fame Form. I know
rnot how dextrous he is at paring an Apple, but

he muft be an excellent Logician that can recon-

cile the Truth of his Evidence and Sayings. The
• Truth is, a Man that has thofe Niceties in his Head
ought to have no Credit ; for no Man knows whe-

ther he underftands what he fays aright, and I

•am apt to think his Lordfhip could (hew, that he

did not intend what he faid at my Lord RuJJ'el's

Trial in the Senfe it was underftood by the Court

or Jury. To fay, that he was to out-face the thing

for himfelf and his Party, was as vain ; (for be-

fides that I think he was of no Party, becaufe,

as my Lord Rujfel faid, he had the Luck to be

trufted by none) where was the Senfe of making
thofe Proteftations to Perfons who could do him
no good, and would do him no harm, both which

my Lord Pemberlon could ; and therefore 'twas

not alike? It is true, the Attorney-General com-
mends the Lord Howard as a Perfon of great Cre-

dit amongfi: the Party, and infinuates the Lord Grey

was left out of the Cabal for his Immorality, and

the Lord Howard was taken in his place. But to

pafs from the General of his Evidence to the Par-

ticulars of it, for about two Leaves in the Print of

it ; it is a Difcourfe between my Lord Shaftepury

and him, wherein he makes my Lord Shaftepury

have a wonderful Confidence in him, and difcovers

all the Defign to him, and what number of Men
he had at command ; but who they were or what
they were, was never yet difcovered, and yet the

Lord Howard had not at that time been concerned

in the Matter, nor did then affent : he very pru-

dently was refolved to fee whether it was likely to

take effeft or not, before he would enter on it.

It was indeed a Matter of great wonder to thofe

who knew my Lord Sbaftefburj, and knew what
Opinion he had of the Lord Howard, from the

time he difcovered that the Lord Howard frequent-

ed the Dutchefs of Portfmouth, which was before

Filzharrii's Trial, (though after that Trial the

Matter was publickly owned, which was before

fufpeded by moft, known to the Lord Shaftefbur^)

that he (hould fo readily truft the Lord Howard
with the Secret, who was unconcern'd in the Ma-
nagement before, as he fays himfelf, and yet fe-

creced himfelf from the Duke of Monmouth, and
my Lord Rujfel, who were equally guilty, if what
v/as fworn'^was true. I cannot but obferve, that in

all the time of the Lord Shaflepury, the Lord
-Howard was no otherwife concerned in the pre-

tended Defign, but in raifing DifHcukies, and be-

ing in great fear leaft there fhould be a Rifing or

an Attempt upon the King's Perfon : and if he
faid true, he was the Man that put off^the intend-

ed Rifings, and likewife the intended Defign on the

King's Perfon ; infomuch, that I think he was fo

far from (tanding in need of a Pardon for Treafon,
that he deferved a confiderable Reward, if it were
for nothing elie than for his fearing the Defign
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was difcovered by the the Proclamalwii againPc Bone-
fires, which, as he faid, put off the Rifing intend-

ed to be the lych of November ; and yet he and
others being afraid, the middle of January they

erected themfelves into a Cabal of fix Perfons, of
v/hich there is but one Perfon in all his Narrative

he pretends to have fpoken to about that Matter
before, which is the Duke of Monmouth, and but

one more he pretends even by hearfay to be con-

cerned in it before, which is my Lord Rujfel. How
improbable therefore was it, that thole fix Per-

fons fliould, as it were in fight, put themfelves

upon fuch a dangerous Defign, efpecially confi-

dering the Reafon he gives for it, which was their

Fears, that what had been tranfadled was, or might
be difcover'd ? This likewife is obfervable, that

from the 30th of September, the time the Sheriffs

entred upon their Office, to the 17th oi November
following, he is very exaft as to the time of each
Matter, when there was no Perfon could contra-

dift him ; for my Lord Shaftefiury was dead, IVal-

cot was convifted, and the Duke of Monmouth w^s
gone, who are ail the Perfons mentioned to be
concerned in that time : yet v/hen he comes to

fpeak of the Matter in which my Lord Rujfel was
concerned, then he fays it was about the middle
o^ January, about ten Days after, about fix Weeks
after, about three Weeks, and five Weeks ; for

had he been precife in the times, he might have
been difproved in the Meetings he gave Evidence
of: and it was much his Memory is fo very good
as to the former times, to be fo very precife in

them as he was, and fo very defedlive in the latter

times ; and yet thofe times do not make up the

fpace between the middle of January, and the time

of the Trial, by many Weeks, unlefs you will

give large Allowances to the Word about -, an Ejf-

ception which was taken to Mowbray^ Evidence,

though he reftify'd it by his Account in his Al-

manack ; but it would not be admitted, though
Colledge very fenfibly defired of the Court, for Juftice

fake to look on the Almanack, to fee whether it

was newly writ, as if done for that purpofe.

Befides the Improbability, if fuch a thing was in

hand, as the Lord Howard pretended, for him to

run into the Country, and then to the Bath, when
the Matter was juft come to a Crifis, as it were,

fhews him, if he fwore true, rather a Madman
than a Traitor.

But the Ufage of the King's Counfel and the

Court towards the Prifoner, was very unjuft and

unfair ; they permitted my Lord Howard to go
on with a long Story of him and my Lord Shaftef-

hury, at which, when my Lord Rujfel took Excep-

tions, the Chief Juftice, it is true, faid it was no
Evidence ; yet the Attorney-General bidding him
go on in the Method of time, he went on where

he left off, intermixing Stories of Defigns, and of

Attempts by other Perfons upon the King's Perfon,

to exafperate the Jury, as my Lord Rujfel faid

rightly, againft him -, a thing which no Counfel

durft have done, and no Court would have fuffered

in any other Cafe, nor even in that would the

Court or Counfel fuffer it for the Prifoner. How
was my Lord Anglefey check'd when he began to

tell what my Lady Chaworth faid, and Mr. Ed-
ward Hozvard when he did not fpeak of his own
Knowledge! How unjuft v/as it for the .King's

Counfel to repeat all the Evidence the Lord How-
ard gave, when they fumm'd it up, even that

which the Court told them before was not Evi-

dence ! How unjuft was the infiniiating of the

C c 2 Death
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Death of my Lord of EJfex, as Evidence againft

my Lord Rujfel ! And why did not the Court in

fumming up the Evidence take notice of the Li-

berty the IVitneJfes and Counfel had taken, and

have told them what was not Evidence ? No

other Reafon can be given than what CoUedgehid
at his Trial, upon his Obfervation of Fiizharrh's

bufinefs and his own, that the Matter was not

to flop at him.

/

Remarks on Colonel SidneyV Trial.

THE Lord Rujfel being executed, and the

fame Day, what was called his Speech be-

ing publilhed, than which, nothing in Print

was fo eagerly accepted or fought after, which

fhewed the Inclination of the People, there was

fome refpite for quieting the Minds of the Peo-

ple ; but it was not to flop there, as Colledge faid,

and therefore Colonel Sidney (who was talked to

death under the Notion of a Commonwealth's-man)
was the 7th of November, 1683, brought to ^iF"^/-

minfter to be arraigned on an Indiftment of High-
Treafon, The Indiftment at the time he came to

the Hall, was fo far from being found by the

Grand Jury, that it was not fo much as prcfent-

ed to them ; but the King's Counfel, who had

pack'd the Jury, knew well enough that it would

be accepted, that is, found upon fight by the Jury,

without any Confideration, which was accordingly

done, and Colonel Sidney thereupon arraigned.

The Indiftment was for defigning to depofe the

King, and to perfuade the King's Subjefts to re-

bel J and that he did write a certain Libel wherein

it was contain'd, that he (meaning King Charles

the Second) is fubjeft to the Law of God, as he is

a Man ; to the People who made him fuch, as a

King, ^Jjc. To which Indiftment he would have

put in fome Exceptions, expreft in a Parchment in

his Hand, but was told by the Court he muft ei-

ther plead or demur, and upon no other terms

Exceptions could or ought to be admitted ; after

which he pleaded Not Guilty,

The 2ift of November he was try'd, at which

time he infilled to have a Copy of his Indiftment,

as he had done when he was arraigned •, but was
both times denied. The firft Witnefs againft the

Prifoner was Mr. IVeJi, againft whom Col. Sidney

objefted, becaufe he was not pardoned ; but it was

anfwered by the Court, that he was a good Wit-
nefs in my I-ord RuJJ'el's Trial, and therefore fhould

be in that. Then Colonel Sidney defired Mr. Weji

might fpeak nothing but what he knew of Colonel

Sidney -, but was anfwered by the Court, he might

give Evidence of a Plot in general, tho' Colonel

Sidney was not concerned it -, and it was called

Sir iViUiam Jonesh Law. Then Mr, Weft went on,

and gave Evidence of what Colonel Rumfey, Mr.
Nellhorp, and Mr. Fergufon told him of Colonel

Sidney ; but of his own Knowledge he could not

fay any thing of the Prifoner. Rumfey gave a like

Evidence he had done in my Lord Rujfel's Trial,

with an addition of what Mr. Weft and Mr. Good-

enough told him. Keeling gave Evidence of what

Goodenough told him, all which the Court agreed

was no Evidence againft the Prifoner. Then the

Lord Howard gave the like Evidence, from the

middle of January to that time, as he had done

in the Lord Ru'Jfel's Trial, faving that he faid the

Earl of Salijhury was brought into the Cabal, who
was not mentioned before ; and fave that he faid

the meeting at my Lord Rvjfd's, was about a Fort-

night or three Weeks after the meeting at Mr.
Hatnpden's,; whereas in my Lord Ruffefs Trial, he

fays it was about ten Days after the meeting at Mr,
Hampden^s Houfe: and here he makes two notable

Speeches for Mr. Hampden at the opening of the

Confult, both which he had forgotten at my Lord
Ruffelh Trial, nor could remember at Mr. Hamp-
den's Trial, tho' in the laft he was led by a great

many Queftions to put him in mind of them. Af-

ter his Evidence given. Colonel Sidney was afk'd

whether he would afk the Witnefs any Queftions,

who anfwered, he had no Queftions to afk him ;

whereupon the Attorney-General faid, Silence

You know the Proverb.

The Record of the Lord Rujfel's Conviftion and

Attainder was given in Evidence. Sir Andrew Fo-

fter fwore Sir "John Cockram, and the two Campbells

came to London. Sir Philip Floyd proveA the feizing

of fome Papers in the Prifoner's Houfe, and he

did believe the Papers fhewn in Court to be fome
of them. Sheppard, Cary, and Cook fwore the Wri-
ting produced was like the Prifoner's Hand-writing.

The Attorney-General defired fome part of the

Writing fliould be read •, the Prifoner defired all

of it might be read, but was anfwered by the Court,

that the Attorney muft have what part of it he

would to be read, and afterwards the Prifoner ftiould

have what part of it he would to be read i but he

perfifted to defire all of it fhould be read. Then
the Writing v/as read (which was plainly an An-
fwer to a Book, but what Book, was not men-
tioned) in v/hich the Right of the People was af-

ferted. The Earl of Anglefea gave the fame Evi-

dence for the Prifoner, of the Lord Howard's fpeak-

ing of my Lord Rujfel, and the Plot, as he had

done in my Lord Rujfel's Trial. The Earl of Clare

faid that the Lord Howard, after Colonel Sidney's

Imprifonment, faid, if he was queftioned again, he

would never plead ; the quickeft difpatch was the

beft, he v/as fure they would have his Life ; and

fpeaking of the Primate of Armagh's Prophecy, he

faid, the Perfecution was begun, and he believed it

would be very fliarp, but hoped it would be fhorf,

and faid, he thought Colonel Sidney as innocent as

any Man breathing, gave him great Encomiums,
and bemoaned his Misfortunes ; and as for Col.

Sidney's Papers, he faid, he was fure they could

make nothing of them. Mr. Philip Howard faid,

the Lord Ploward faid it was a Sham-plot; Dr.

Burnet gave the lame Evidence as he did in my
Lord Rujfel's Trial. Mr. Lucas gave Evidence,

that the Lord Howard iz\d he knew nothing of Col.

Sidney's being in any Plot. The Lord Paget gave

Evidence to the fame purpofe. Mr. Edward How-
ward gave Evidence to the fame purpofe, 'Tracy and

Penwick gave Evidence to the fame purpofe. Mr.
Blake teftified, that the Lord Howard faid he had

not his Pardon, and could not afcribe it to any o-

thcr Reaibn, than that he muft not have it till the

Drudgery of fwearing was over. Now to review

what
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what hath been fald, It is ftrange to fee what a Pro-

grefs was made in the Refohjtions of Points of

Law, to take away a Man's Life -, fo fay it in Col.

Sidney's Words, as if ttic Court and Counfel thought

it their Duty to take away a Man's Life any how.

Mr. JVeft, and feveral others, are admitted to give

Evidence by hear-fiy againft the Prifoner, and

their Evidence fummed up, and urged as Evidence

to the Jury ; and the Reafon given for it was, that

he was admitted a good Witnefs of a like matter,

in the Lord Rujpl's Trial •, which, befides that it

was not true, for it was rejeded in that Trial, as it

appears it was in the print, yet if he had been ad-

mitted, of no Authority, as Colonel Sidney faid,

becaufe, perhaps, he was not excepted to. Of a like

ftamp is the Evidence of the Convidrion of the

Lord RtiJJel ; tho' I agree the Lord RuJJel's Con-

viction was as good Evidence againft Colonel Sid-

fiey, as the Earl of EJJex's Murder was againft my
Lord Rujfel, and no better. The fame may be faid

of Rumfey, Keeling, ForJIer^and Alterbury'sEvidence.

Againft the Lord Howard's Evidence there were the

fame Objeftions as in the Lord Ri^Jfel's Trial, with

the addition of feveral other Perfons teftifying he

faid he knew not, nor believed any thing of the

Matter •, and that he could not have his Pardon,

till he fwore others out of their Lives, which in

truth was the Senfe of his Expreffions.

The King's Counfel indeed had thought of fome-

thing fince the Trial of my Lord Rujfel, to palliate

the matter of the Lord Howard's Sayings, (for they

lean'd hard upon his Reputation, and look'd as if

he would perjure himfelf at the Expence of fome

Perfons Lives, as his Words are in the Lord Ruf
fel's Trial) Would you, fay they, have had him

confefs'd the matter to thofe Perfons to whom he

had deny'd it ?

I think there is a difference betv/een confefllng

and denying: Who afk'd him the Queftion ? What
did it avail him to deny it to the Perfons teftifying

againft him ? and therefore when he voluntarily

faid a thing untrue, unaflcedj not provoked or com-
pelled to do it, and which could do him no good,

it was good Evidence of his untruth, and that no

credit ought to be given to what he fwore.

As for the laft part of the Evidence, which was

about the Writing, both the Indiftment and the

Evidence was defeftive.

As for the Evidence, if the Subje6l-Matter of the

Writing had been Evidence of Trcafon, thelndid-
ment ought to have exprefs'd that he publifh'd it,

which the Indidlment in this cafe did not ; and upon
good Reafon, which was, that the Jury might be put

in mind, that the publifhing of it was neceffary to

make it known ; whereas they very well knew that

the Evidence would not, nor did come up to it. This
was the firft Indidment of High-Treafon, upon
which any Man loft his Life, for writing any thing

without publifhing it ; * for in Fitzharris's Indi6t-

ment, he was charged with publifhing his Libel •, and
fo in all other Indiftments for Writing, and upon
good reafon : for this being made an Overt-Aft of
Treafon, it muft be an Evidence of a Defign to kill

or depofc the King, or the like ; and as the Confe-
quence of what the Writing contain'd, which was,

that the Power was in the People, &c. being in its

nature no other, nor urged by the King's Counfel to

any other Intent than to corrupt the Subjefts Minds,
could not be Evidence of fuch matter, unlefs proved
he had writ and publilhed it, whereof the laft was
not pretended to be proved.

197
That it was necelTary to be exprefs'd in thelndid-

ment, and proved at the Trial, appears by the Refo-
tion of all the Judges of England in Hugh Pine's

Cafe, reported in Cro. Car. fol. 117. at a time v/hen

Prerogative run pretty high ; wherein, befides the

Refolution that no Words charging the King with
any perfonal Vice, was Trealbh, there is the Cafeoi"'

one Peacham^ in the 33d of Henry the Eighth, cited,

who was indidled for Treafon, for treafonable Paf-

fages in a Sermon never preached, nor intended to

be preached, but found in Writing in his Study ; he
was found guilty, but never executed ; for many
Judges at that time were of Opinion it was not Trea-
fon, as the Book fays : which I think, according to

the Evidence here given, was the exprefs Cafe of
Colonel Sidney, admitting he wiit the Book produ-
ced, and that the Paflages in it were treafonable.

And as this Indiftment was an Original in the

particular before-mentioned, fo it was a fecond of
an Innuendo Indiftmentof Treafon -, Fitzhairii was
the firft. The Profecution againft Car, as I re-

member, was an Information, and Judgment ar-

retted after a Verdift, becaufe it was by Innuendo^

of which no Precedent could be produc'd ; and al-

though ill Aftions for Words it was permitted, yet

in Criminal Matters, being penal, it was refolv'd

it ought not to be permitted, and certainly much
lefs in Treafon : and as this Indiftment was an O-
riginal in one part, and a fecond in another, ,the E-
vidence on it was an Original in another part,

which was proving the Book produc'd to be Col.

Sidney's Writing, becaufe the Hand was like what
fome of the WitnefTes had feen him v/rite •, an E-
vidence never permitted in a criminal Matter be-

fore. The Cafe of the Lady Carre was well ci-

by Colonel Sidney^ againft whom there was an In-

dictment or Information of Perjury •, in which it

was refolv'd, that comparifon of Hands was no E-
vidence in any criminal Profecution : And it muft

be own'd, that ac that time, befides Keeling and

Twifden, there then fat in that Court Sir Wadham
Windham, whom all will own to have been the fe-

cond beft Judge which fat in Wejlminfter-Hall fince

the King's Reftoration : and if it be not Evidence

in a Profecution of Mifdemeanor, much lefs in

Treafon, as Col. Sidney faid ; which Inference, be-

fides the Reafon of the thing, is back'd by the Au-
thority of my Lord Coke.

But admitting Colonel Sihiey wrote that Book,

and publiftied it ; yet if it were not done with a

Defign to ftir the Subjeds up into a Rebellion, but

was writ and publifhed only difputandi gratia, as

the Import of the Books ftiews plainly it was, it

was no more Treafon, than the Difcourfe between

Blague and Mate Lee about taking the 'Tower was.

And fuppofe it was wrote with that Defign, yet it not

appearing when it was writ, how could a Jury, up-

on their Oaths, fay it was done with a Defign to

raife Rebellion againft King Charles the Second,

when, for ought appeared, it was writ before he

was King, or thought oP. It might, for ought ap-

peared, be writ in King Charles the Firft's time, or

Cromwell's time, and defign'd againft either of

them, or any foreign Prince, and therefore could

not be Treafon againft King Charles the Second.

The Evidence was an Original in this particular-,

alfo it was the firft time that ever a particular Ex-

preffion in a Writing was given in Evidence againft a

Man in Treafon, without reading the whole Writing,

and for a very good Reafon given by the Jury m
Fitzharri's Cafe, which was, That there might be

fomething

I Sid. 419.
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fomething in the Writing not exprefled in the In-

didlment, which may explain the Claufes in the In-

diftment, fo that they may bear another conftruc-

tion : and in that Trial it was agreed the whole

Writi^ng ought to be read, and was read accord-

ingly ; and it was the Duty of the Court to have

ordered it, whether the Prifoner or Jury had de-

lired it or not, as they are upon their Oaths to do
right : but in Colonel Sidnefs, Cafe, when preffed

by him, it was denied ; only fome particular Paf-

fages he might have read if he would, which he

did not accept, upon a very good Reafon which he

gave, which was, that he knew not the Pafiages of

the.^ook, or at leafl; he did not remember them,

and therefore could not call for them. 'Tis true,

that Pradlice in civil Matters is allowed to fave

time, where the Mifchief is not very great -, be-

caufe of a Paflage in a Deed or Writing, mate-

rial for either Party, omitted in reading, the Mat-
ter may be brought about again ; but in Crimi-

nal, much lefs in Capital Profecutions, they can-

not be, unlefs a way can be found to bring a Man
to Life again.

Almoft all the Circumftances of this Trial are

Originals ; the fumming up of the Evidence againft

him was barbarous, being Invedlives, and no Con-

fequences. It was faid he was not only guilty of

the Praftices he was accufed of, but that he could

not have been otherwife, becaufe his Principles led

him to it -, and it might with as good Reafon have

been urged, that he not only was become, but was

born a Traitor. The laft matter remarkable in the

Trial, was that of an Overt- Aft, of which the Court

laid it was refolved by all the Judges of England,

that if I buy a Knife of J. S. to kill the King,

and one Witnefs prove I bought a Knife, and an-

other prove I bought it for that Purpofe, it is two
Witnefles of an Overt-Aft within the Statute of

Edward the Sixth.

It were fit to know who the Judges were who
gave that Refolution, if it were but for the Autho-
rity of the Cafe ; for I doubt the Reafon of it will

convince no Man: They might as well have re-

folved, that eating or drinking, or the moft or-

dinary Acts of a Man's Life, is an Overt-A61 of

High-Treafon.

The Law hath taken that Care for the Evidence

of High-Treafon, which it hath not done in any

other Cafe, that it muft be proved by an Overt-

A6t, proved by two Witnefles. One would think

Ojt the firft Sight of the Statute, that there fhould—^e two WitneflTes to the fame Faft -, but that hath

been adjudged otherwife, yet ftill it was refolved

there muft be two Witnefles : but if this Refolu-
tion be Law, it is plain there needs but one. 'Tis
true, if a Man does an Adl for which he can give
no Reafon, as placing a Mine of Powder in a Place
the King ufually pafleth over, or planting a Piece
of Cannon to flioot at a Place the King ufually

pafleth by, if he cannot give a credible Reafon why
he did it, and another iwears the Purpofe of the

thing, it is two good Witnefles within the Aft.

It hath been laid, if a Man be bound to his

good Behaviour, and wears a Sword, it is a Breach
of the good Behaviour ; and perhaps, he.'-etofore,

when Swords were not ufually worn but by Sol-

diers, it might be fo, becaufe it ftruck a Terror in

other People as much as a Blunderbufs, or the like

unufual Weapon -, or the going armed in a Coat
of Mail, for any Pcrfon but a Soldier, doth at this

Day. Yet no Man will fay that, now Swords are

ufually worn by all Sorts of People, it is a Breach
of the good Behaviour ; and fo that which here-

tofore was a Crime, by Cuftom now is become
none. It is therefore the unufualnefs and the unac-

countablenefs of the Circumftance make it an Evi-
dence, which cannot be afligned as a Reafon in the

Overt-Aft mentioned.

The laft thing I take notice of, is, that Colonel
Sidnej refufed to afk the Lord Hoivnrd any Que-
ftions ; from whence was inferred, that he aflent-

ed to the Truth of the Matter fworn : but it is well,

known, 'tis no prudence to afk a thorough-pac'dj

Witnefs a Queftion ; in Mr. Hampden's Trial, his]

Counfel refufed fo to do for that Reafon.

The next who fell a Sacrifice, according to Col-

ledge's Prophecy, was JatTies Holioway ; he was
outlawed, and taken beyond Sea ; and being in-

duced with Promifes of Life, to accufe himfelf of
things (whether guilty or not) enough to make
good an Indiftment of High-Treafon againft him,
it was indeed generoufly offered him that his Out-
lawry fhould be kt afide, and he have the liberty

to be tried, and defend himfelf as well as he could

:

but knowing that what he had faid fince he was
taken would be brought in Evidence againft him,

he refufed his Trial ; and becaufe he would not

purchafe his Pardon at the Expence of innocent

Men's Blood, by accufing others, of what he did

not know they were guilty (if his dying Speech

is to be believed) he was executed.

I fliould not have mention'd this, but for the fake

of the next Perfon's Cafe, which was Sir Thomas

Armftron^s, who was outlawed for High-Treafon,

when he was beyond Sea ; he was taken and brought

to the King^s Bench Bar.

\

mW3mM^m^ji^t

'Remarks upon the Award of Execution againft Sir Thomas
Armftrong.

T Common Law, if a Perfon was beyond

Sea when an Outlawry was pronounc'd a-

gainft him, it was an Error in Fa6t, for

which the Outlawry was to be revers'd ; and it is

an Error in all Outlawries but for High-Treafon

to this Day. By the 6th oiEdward VI. that Error

is taken away in High-Treafon, but there is a Pro-

v'lfo in that Statute, that if the Perfon outlaw'd

.fiiall within a Year after the Outlawry pronounc'd,

yield himfelf to the Chief Juftice of the Kin^i

Bench, and offer to traverfe his Indidlment, and

on his Trial ftiall be acquitted, he fhall be difcharg'd

of the Outlawry. Upon the Conftrudion of this

Statute, no Judgment was ever given that I know
of j and the reafon is, no Man outlaw'd was ever

deny'd a Trial till this time, if he was taken within

a competent Time. The reafon of making that

Statute was this ; Men would commit Treafon,

and
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and prefently fly beyond Sea, and (lay there till the

Witneffes who fhould prove the Treafon were dead \

then return, and reverfe the Outlawry for the Error

of their being beyond Sea ; and the Witneffes be-

ing dead, they were fafe : and therefore this Sta-

tute takes away that Error in part, tho* not in the

whole, and doth in effect fay, that the Perfon out-

kw*d fhall not have advantage of that Error, un-

lefs he comes and takes his Trial within a compe-

tent time, which that Statute limits to a year after

the Outlawry pronounc'd.

This being plainly the Senfe of the Statute, it

was Injuftice to deny the Favour or Right of a

Trial to Sir Thomas Armfirong, which was never

deny'd any Perfon before nor fince, where it was

agreed that all the Witneffes againft the Perfon ac-

cus'd^ere alive, as in Sir Thomas Armftron^s Cafe

they were, barely upon the Quibble of the Word
render^ which in no Cafe that ever I read was dif-

ferenc'd from taketit but in one Cafe, which is

Smith and AJhe'^ Cafe in Cro. Car. 58. in an Out-

lawry for Debt againft Hufband and Wife, which

will not extend to, or warrant the Judgment in this
Cafe

: and if there were but a Doubt in the Cafe,
as it cannot be deny'd there was, the Outlawry
ought to have been wav'd, or at leaft Counfel for
the Frifoner heard as to the Point,

It was a vain and unjuftReafon (and only tending
to incenfe the thing) affign'd by the Attorney, that
the Prifoner was one who aftually cngag'd to go,
upon the King's hafty coming to Town, to deftroy
him by the way ; whereas the Prifoner offer'd to
prove his Innocence in that and other Matters of
which he was accus'd : and even that Obje6liofl
againft him was an Invention of the Attorney's for
any thing appears j but then it was refolv'd to ftop
at nothing, and Succefs had made them fearlefs»

Fitzharris and CoUedge 'twas own'd had hard mea-
fure, and that their Cafes might be forgotten, their

Quarters were buried ; but Sir Thomas Armjlrongh
were expos'd, thp' the Proceedings againft him
were equally as unjuftiliable as in the other two
Cafes.

Remarks on the Trial of Count Conningfmark.

I
Think fit to remember in the fame Reign, tho*

before this time, one Cafe, to fhew how the

Courts of Juftice were remifs or violent, ac-

cording to the fubjed Matter.

All will agree, that the Murder of Mr. Thyme
was one of the moft barbarous and impudent Mur-
ders that ever was committed ; and of that Mur-
der Count Conningfmark^ tho' he efcap'd Puniftiment,

was the moft Guilty.

I do not complain that in that Trial the Chief

Juftice diredted the Prifoner the way to make the

King's Counfel fhew the Caufe of Challenge a-

gainft the Perfons call'd on the Jury, and challeng'd

for the King, without any Reafon. It was his Duty
fo to do ; and he ought to have direfted Fitzharris

the fame Method, which he did not : but he was
blameable that he did not afk the Lieutenant and
Polander what they had to fay for themfelves, which

was always done before and fince that time, and

ought to be, which was an Injuftice ; and therefore

two of the Prifoners at the time of their Sentences

faid, they were never try'd, tho' I believe no great

Injury to them, becaufe they had little or nothing

to have faid for themfelves.

But if they had been afk'd, they would have
faid as they did before their Trials to the Juftice of

Peace who committed them, and as they did after

their Condemnations, that Count Conningfmark

put them upon doing what they did, which might
have infiuenc'd the Jury to have found the Count
guilty, which was contrary to the Defign of the

Court ; and it was for the fame Reafon the Chief

Juftice would not permit the Juftice of Peace to

read the Examination di Stern and Borojky.

I do agree, that what they faid before the Juftice

of Peace was not Evidence againft the Count ; I

agree that the Count being indidled and try'd as Ac-
ceffory, at the fame time the Principals were in-

difted and try'd, the Principals could not be good
Witneffes againft the Count, becaufe properly a

Principal ought to be convitSted before the Ac-

ceffory be try'd ; and therefore, tho' for Expedition
both are try'd together, yet the Verdift always is

and ought to be given againft the Principal, before
that of the Acceffory.

But I deny what was in that Trial laid down for

Law, that the Acceffory being in the fame Indidl-

ment with the Principal muft be try'd at the fame
time. It is true, the Count defir'd his Trial might
be put off for two or three Days, which the Court
knowing what was beft for the Count deny'd, and not
for the above pretended Reafons ; for an Indiftment
againft many may be joint, and yet the Trials may
be feveral : the truth is, in fuch Cafes the Indidtmenc
is joint and feveral.

Suppofe the Acceffory, at the Trials of the Prin-

cipals, had not been in cuftody ; will any Perfon

fay, that if afterwards he was taken, he can't be

try'd upon that Inditftment in which he was join'd

with the Principals ?

But befides a hundred Precedents not printed,

there is the Cafe o^ George Salijhury (^ al. in Plowden^

Fol. 100, where it was refolv'd, that tho' an Indid:-

ment againft many is joint, yet the Venire may be

feveral againft each Perfon, and confequently the

Trials may be feveral ; and if fo, then the times of

the Trials may be feveral, but that which is to be

complain'd of is, that the Count, in the Opinion of

all Mankind, at that time and fince, was the moft

guilty Man ; yet the care taken to punifti the lefs

guilty, as Stern and Borojky^ was in order to let

the moft guilty efcape -, for I think both Stern and

Borojky might, and would have been good Wit-

neffes againft the Count, if the Court would have

permitted it. The Count might have been indidled

as Acceffory to Uratz only -, for the Acceffory to

all the Principals is Acceffory to every of them fe-

verally: and when the Court in their private Con-

fciences were fatisfy'd the Count was moft guilty,

they ought to have been cunning, ajluti, as my
Lord Hobart calls if, to have brought him to Punifh-

ment. But 'twas faid, Stern and Borojky being in-

I diAed
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dided of the fame Crime with the Count, they

could not be good Witneffes againft him, which I

think is no more Law than Truth :
Truth it was

not, for the Count was indided as Acceffory, the

reft as Principals. But taking it that all were in-

dided and try'd as Principals for the fame Fad at

the fame time, why is not the Evidence of the one

good againft the other ? Firft, I think there is no

exprefs Refolution for that Point of Law, but a

late Rule given at Kingfton Aflizes upon the Trial

of a Maid and one Saterwaite for burning of an

Houfe -, and therefore there is a Liberty to examine

by Reafon how the Law is. I agree if a Man is in-

difted and try'd for killing another, he ftiall not be

admitted to fay, B. did it by himfelf i but I think he

may be a good Witnefs to prove that he and B. did

it i that is to fay, he ftiall not give any Evidence

againft another, which tends to acquit himfelf as

well as accufe another •, and I think he may give

Evidence which accufes another of the fame Crime

whereof he is indided, if it doth not tend to ac-

quit himfelf.

For it is agreed on all hands, that being guilty

of the fame Crime, doth not difable a Witnefs

:

for then Rumfe'j and feveral Perfons in the Lord

Ruffel's Plot, as it was call'd, had not been good

WitnefTes. In the next place, the Circumftances

of an Indiftment againft the Witneffes for the fame

thing he teftifies againft another, do not difable

him ; IViddrington was indifled for the fame things,

of which he gave Evidence againft feveral others as

his Complices in Robberies. Nay, the Law hath

given fomewhat more Credit to the Evidence of a

Perfon indided, as a Witnefs of the fame things

againft others, than it does to a Perfon not indifted

;

as in the Cafe of an Approver, which,
• S. P. C. Lib. as Stamford * fays, was a Perfon in

2- '. S3- prifon (not at large) for the Fad for

which he was indided, arraign'd upon an Indi6l:menL

or an Appeal of Felony, who before a Coroner

aflign'd by the Court, confeffes himfelf guilty of

the Felony of which he is indicted, and not of any
other, and confeffes other Perfons naming them as

Coadjutors with him in committing the Crime of

which he is indidled, and not of any other Crime ;

fo much Credit ftiall be given to that Confeffion,

that Procefs ftiall be made out againft the Perfon

impeach'd, who, if taken, ftiall be arraign'd on

that Approvement, as if an Indictment by a Grand

Jury had been found againft him : and if the Law
gives fo much Credit to an Approver, I think no

Perfon can ftiew me a Reafon why a Perfon indidted

is not a good Witnefs againft another for the fame
Crime.

It is true, Stamford * fays, ifthe King * s.p q ^
gives an Approver a Pardon, he is a a.f. 58.

good Witnels ; which implies, that

otherwife he is not : But it muft be confider'd, that

the reafon of that is, that an Approver being in-

dicted, as he always is, and confeffing the Indidt-

ment, is convided ; and a Perfon convided of Fe-
lony cannot be a Witnefs till pardon'd. But it

will be no Argument why Stern and Borcjky had
not been good Witneffes againft the Count before

they were convided ; and it was a like piece of
Juftice, that whereas the Count was the moft guilty,

he was acquitted.

Uratz being the next ^greateft Offender, was
honourably interr'd, and Stern and the Polander,

who were the leaft Offenders in that matter, were
hang'd in Chains.

It was fomewhat like the New-England » p^^^ ^
Law, remember'd by Hudibras*, of Canto 2.'

hanging an ufelefs innocent JVeaver for

an ufeful guilty Cobler.

Remarks upon Mr. CornifliV Trial

THERE yet remain two Perfons Profecu-

tions to fpeak of i the one is Mr. Cornijh,

who was taken the— oiO£lober, 1685. and

was arraign'd on an Indidment of High-Treafon

the Monday after, for confpiring to kill the late

King Charles the Second ; and knowing James

Duke of Monmouth, William Rujfel, Efq; and Sir

Thomas Armftrong, to be Rebels and Traitors, pro-

mis'd to be aflifting to them in their Treafons :

To which he pleaded Not Guilty. He defir'd to

put off his Trial, becaufe he had no notice till

the Saturday before at twelve a-clock, and he could

get no Friend to come to him till eight a-clock

at Night ; and then he was permitted to fpeak

with no body but in the Prefence of the Goaler :

he had been allow'd no Pen, Ink, or Paper. He

was told by the Court he ought not to have it,

without leave given on a Petition preferr'd by him,

and that he was taken tuefday before, which to

that time was almoft a Week. He faid, his Chil-

dren had petition'd the King the Night before to

put off his Trial, and it was referr'd to the Judges:

he did not know whether he was committed for

High-Treafon againft the prefent, or the former

King, and he had a material Wituefs an hundred

and forty Miles off; but was told by the Court,

they had no power to put off his Trial. It is

true, they faid the Lord Rujfel's Trial was put off

till the Afternoon, (which was not true) but that

was a Favour which could not be challeng'd by
another as a Right. He complain'd he had not a

Copy of the Pannel, but was anfwer'd, it was not

his Right to have it. Then the Attorney faid, he

had not deferv'd fo well of the Government as to

have his Trial delay'd, and therefore he was pre-

fently try'd.

Rumfey fwore, that about the latter end ofOSio-

ber, or beginning of November, the Earl of Shaftef-

bury defir'd him to go to Mr. Sheppard's Houfe,
where was a Meeting of the Duke of Monmouth,
Lord Rujel, Lord Grey, Sir Thomas Armjlrong,

Mr. Fergufon, and Mr. Sheppard ; he came late,

and they were juft on going away-, he deliver'd

his MefTage, and they told him that Mr, Trenchard

had difappointed them. He had not been there

above a Quarter of an Hour, but Mr. Sheppard wzs
call'd down, and brought up Mr. Cornijh, and told

them Mr. Cornifh was come ; who came into the

Room, and excus'd his not coming fooner, and

that he could not ftay, for he was to meet about

the
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the Charter ; whereupon Mr. Fergufon opened his

Bofom, and under his Stomacher pulled out a Pa-

per: they told Mr, Cornijlj they had had it read,

and defired to read it to him : Mr. Fergufon read

it, Mr. Sheppard held the Candle while it was

reading, and afterwards they aiked Mr. Cornijh how
he liked it : who faid, he liked it very well. He
remembered two Points in it very well, the one

was for Liberty of Confcience, the other was, that

all who would aflift in that Infurredion, who had

Church or King's-Lands in the late War, fhould

have them reftor'd to them. He did not hear all

the Paper, and obferved only thefe two Points ; it

was a Declaration on a Rifing, and when the Ri-

fing was to have been, it was to have been dif-

perfed abroad; there was a Rifing intended at that

time, and Mr. Cornijh faid, he liked the Declara-

tion, and what poor Intereft he had he would join

with it. He had great dealings with Mr. Cornijh^

and Mr. Cornijh was a very honeft Man, it was out

of Companion he had not accufed Mr. Cornijh be-

fore.

Mr. Goodenough faid, there was a Defign to rife,

in London, and for that purpofe to divide the City

into twenty Parts, and to raife five hundred Men
out of each Part, to take the Corner, and to drive

the Guards out of Town. Before that was agreed

on, he being by chance at Mr. Corni/I/s Houfe,

faid, the Law will not defend us ; fome otlier way
was to be thought on. Mr. Cornijh faid, he won-

dred the City was fo unready, and the Country fo

ready. Mr. Goodenough reply'd, there is fomething

thought of to be done here •, but in the firft place

t\i& Tower muft be feized, where the Magazine is.

Mr, Cornijh paufed a little, and faid, I will do

what good 1 can, or what I can, or to that pur-

pofe, he fiid.

He afterwards met Mr. CorniJIj on the Exchange,

who alked him how Affairs went ; and this was in

Eajier-ierm 1683. He had fome matters with

Mr. Cornijh about managing the Riot, which was

brought againft him, Mr. Cornijh, and others : He
came to Mr. Cornijh''^ Houfe about the Bufinefs of

the Riot, and no Perfon was by at the Difcourfe.

Mr. Gosfright teftified for Mr. CorniJIo, that he op-

pofed Mr. Goodenough''^ being Under-Sheriff, and

laid, he would not truft an Hair of his Head Vy'ith

him, he was an ill Man, obnoxious to the Govern-

ment, and had done ill things, and he would not

truft his Eilate and Reputation in the Hands of

fuch an Under-Sheriff ; and he believed Mr. Good-

enough and Mr. Cornijh were never reconciled. Mr,
Love, Mr. Jekjl, and Sir William "Turner, teftified to

the fame purpofe: ^x. Lane fpoke out of the

printed Trial of my Lord Rujfel, and faid, Rumfe'j

in that Trial faid he did not hear the Declaration

read, for it was read before he came. Dr. Calamy

faid, 'b^lr. Cornijh did often come to Church, and
receive the Sacrament. Mr, Sheppard faid, he was

fuhpcena'd by the King, and by Mr. Cornijh the

Night I before ; and that Mr. CorniJIo" % Son was
was with him the Afternoon of the Day before, who
preft him to be at the Trial the next Day ; that

there were Accounts depending between him and

Mr. Cornijh, whereon there was about one or two
hundred Pounds due to Mr. Cornijh, and Mr, Cor-

nifrfs Suhp(ena was ferved firft upon him. At one
of thofe Meetings at his Houfe, Mr. CorniJIo came
to fpeak a few Words v/ith the Duke of Mon-
mouth, or fome other, he could not be pofitive in

that, it was many Years ago : he did not ftay

above half a quarter of an Hour in the Houfe j
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Sheppard came up Stairs, and went out with Mr,
CorniJIo, and there was not one Word read, nor
no Paper feen while Mr. Cornijh was there : he
remembred there was a Declaration read, Fer-
gujon pulled it out of his Shoe : he could not tell

whether Mr. CorniJIo was at his Houfe the Night
the Declaration was read, but he was pofitive no
Paper was read while Mr. Cornijh was there, for
Mr, Cornijh was not looked on to be one of the
Company ; he did not know who Mr. Corrnjh
came to fpeak with, when he came to his Houfe ;

-

Mr. Cornijh was but once at his Houfe when the
Duke of Monmouth was there : he did not remem-
ber that Mr. Cormjh was in the Company when
Mr. Rumfey was there ; he faid, he had attended
the Court from eleven a-Clock till half an Hour,
paft three.

This being the Sum of the Evidence given in

the Trial for and againft the Prifoner, let us fee.

whether thofe Inferences could be made from it

as were made by the Court and Counfel : and whe-
ther, on the whole, an honeft Jury, tho' but of
little underftanding, could have ibund him guilty

of the Treafon in the Indiftment.

It is agreed on all Hands, that a Petty Jury
may and muft confider the Credibility of a Wit-
nefs, (tho' in the Lord Shafteflurfs Cafe it was faid

a Grand Jury ought not fo to do) and if fo, fure-

\y Rumfey was not a credible, tho' he was not a

difabled Witnefs •, no more than a Man who owns
himfelf to be a Man of Falfliood, a profligate

Wretch, and perjured by his own ConfefTion,

tho' not convi£led of it : he had notorioufly con-
feffed himfelf guilty of High-Treafon, and of be-

ing in the Defign ofan intended barbarous Murder j

he had fworn in the Lord Rujfel's Trial, he had
named all the Perfons at the Meeting he fpoke of,

of which Mr. Cornijo was none ; and being taxed

in this Trial with it, he excufes his Perjury with

Compaffion to the Prifoner, which was mean, foo-

lifh, and contradiftory : he perjured himfelf to five

the Prifoner, and then fwore Truth to hang him.

He had not Prefence of Mind enough to excufe

himfelf in the manner a Witnefs in the Lord Ruf-

fel'& Trial did, that his God, his King, and his

Country, put him unwillingly to aft that part.

Befides that in the Lord Rujfel'?, Trial, Ru7nfey

fwore he was not at the reading the Declaration,

and contradided Sheppard, who fwore thought he

was there.

But that paffage was proved only by a Witnefs

who had read it in the Trial, which, I confefs, in

ftri(flnefs of Law is not Evidence-, nor if th'e Wit-

nefs had faid, he heard Rumfey fwear fo at the

Lord Ruffel's, Trial, it had not been Evidence, un-

lefs a Record of that Trial had been produced ia

Court, which was not done. But all thofe things

being but mere Circumftances, fhew the Injuftice

of fpeeding his Trial, and denying him Counfel:

Would not any Counfel have told him that

in ftriflnefs of Law a paflTage in a printed Trial

was not Evidence, and was it not eafy for him to

have got a Witnefs to have faid that he had

heard Rumfey fwear fo at that Trial ? were not
'

all the Judges who fat upon him, and all the King's

Counfel who were againft him, prefent at the Lord

Rujfel's, Trial, and perfedly remembred what Rum-

Jey then fwore as to the pretended Declaration, and

might he not have fubpcena'd them to have tefti-

fied that matter. Nay, was it not their Duty to

have done it even without a Suhpcena ?

D d To
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To fay it was agaihft the King, and therefore

they could not do it j or they were in the Com-
miffion to try him, and therefore they could not

do it ; is neither Law nor Reafon. Every Man
knows that a Judge in a civil Matter tried be-

fore him, and a Counfel, even againft his Client,

has been enforced to give Evidence, (provided it

be not of a Secret communicated to him by his

Client) for in that particular a Judge ceafes to be

a Judge, and is a Witnefs -, of whofe Evidence the

Jury are the Judges, tho* he after re-affume his

Authority, and is afterwards a Judge of the Ju-

ry's Verdid:.

A Judge may fue, and muft be fued in his

Court, but in that Cafe he ceafes to be a Judge

and is a Suitor, tho' he re-affumes his Authority

in all other Matters : and if it be fo in civil Mat-

ters, let any Man fliew me a Reafon why the

Law is not fo in criminal Matters ; there is no

exprcfs Law againft it, and it will be abfurd in

Reafon to fay the Law is not fo : for at that rate

the King may put any Witnefs, he knows the Pri-

foner intends to produce for himfelf, into the Com-
miflion for trying him, and fo deprive the Pri-

foner of the Benefit of his Evidence ; as in this

Cafe Sheppard, whofe Evidence ought to have been

of great ufe (as (hall be Ihewn) tho' it was not

of any avail to the Prifoner, might have been put

into the CommifiTion to have tried Mr? Cornijhy

for he wras as much qualified for it, as Sir James

Smith then Lord Mayor, or any Judge upon the

Bench. And if they might have been Witneffes

for the Prifoner, if fubpcena'd, they might have

been Witneffes for him even without afking ; and

it was a Duty incumbent on them, tho' not as

Judges, yet as chriftian Men, fo to be.

Humanity commands the Difcovery of Truths,

which prevent the Ihedding innocent Blood ; and

Chriftianity commands a Man to do as he would

be done by. I think the Queftion need not be

afked what they would have had done, if it had

been their Cafe.

The Reafon that all matters of Law are, or

ought to be, tranfafted publickly, is, That any

Perfon, unconcerned as well as concerned, may,

as amicus Curie, inform the Court better, if he

thinks they are in an Error, that Juftice may be

done: and the reafon that all Trials are publick,

is, that any Perfon may inform in point of Fadl,

tho* not fubpcena'd, that Truth may be difcovered

in civil as well as criminal Matters.

There is an Invitation to all Perfons, who can

inform the Court concerning the matter to be

tried, to come into the Court, and they fhall be

heard. It is true, if the Judges or any Perfon had

teftified what Rumfey faid at my Lord Rujfel's Tri-

al, it had not been Evidence without the Record

of the Trial ; and it is as true, that neither the

Hecord, nor a true Copy of it could have been pro-

cured between Mr. Comijb's Commitment, if it

were on Friday (as I have heard it was) tho' the

Court faid it was on Tuefday, much lefs between

the notice of his Trial which viz.^ Saturday-noon,

and the time of his Trial which was Monday-
morning.

But then what Juftice was there in fpeeding his

Trial, fo as to deprive him of the Circumftances

p{ his Defence ? for that was but a Circumftance,

and not an effential Matrer. And what Account

can be given why the Court, when they were

well fatisfied that it was in the Prifoner's power

to procure fuch a Witnefs, and fuch a Record, did

not ftay till he did it ? Or if it would be too

long in doing, why fhould they not have put

off the Trial for that time, and given the Pri-

foner a convenient time to do it ?

The firft in civil Matters, hath been frequently

done, when a Deed or Witnefs hath been want-

ing, if it could be done in a convenient time,

and a Trial has been put off before it came on,

tho' after it came on they have not done it, be-

caufe there is no great Mifchief in that, for either

Party hath power to bring it about again ; but

not fo in capital Matters, and therefore Juries iri

capital Matters have been frequently difcharged

after fworn, where the Evidence hath been de-

feftive.

It is true, my Lord Cole faith, that a Jury once

charged with a Prifoner, cannot be difcharged but

muft give their Verdidl ; but it is as true that he

fays fo in favour of the Prifoner, that when the

Evidence againft him appears defeftive, he'fhall

not be continued a Prifoner till more Evidence can

be found, or procured againft him, though the Prac-

tice of late Days hath been quite contrary, w'z.

to difcharge the Jury where the Evidence againft

the Prifoner hath been defecflive, but enforce them
to give a Verdid: where the Prifoner's Defence hath

been defeftive -, tho' to their knowledge if he had
longer time to do it, he had been able to produce

the Witneffes who could clear him : but by what
Law or Reafon I am to feek. Yet I confefs, if

Rumfey^s, owning his Perjury in the Lord Rujfel*^

Trial, in che very point fworn againft the Prifoner,

and fo frivoloufly excufing it, would not difcre-

dit him, I know not that any Record, Witnefs,

or Evidence would have availed Mr. Cornifh.

And add to Rum[ef% contradifling himfelf, that

Sheppard, who never contradided himfelf, and
had been a Witnefs in both Trials, agrees, that

what Rumfey had fworn in my Lord Rujfel's Trial,

as to Mr. Cornijh^s not being there, was true.

But admitting Rumfey had never perjured him-
felf, but was of equal Credit with Sheppard; yet

when they contradidfed each other in a point which
carried no probability or improbability with it,

in a capital Matter the Jury ought to believe in

favorem njitcz ; for it makes the matter at leaft

doubtful : and therefore the Jury ought to have

acquitted the Prifoner, for a Reafon in Law, and
which was given in Colonel Sidney's Trial ftho'

fhewi filly) by the Court, viz. that it is better that

twenty Nocents fhould efcape, than one Innocent

fuffer.

But to pafs from the Credibility of the Wit-
neffes to the Matter of his Evidence, this was the

fecond time that this fort of Evidence in any Cafe

criminal or civil was permitted to be given in

Evidence -, and there are the fame Exceptions to

it, as are above affigned to the Evidence of ^^i?/--

pard. As to the Declaration in my Lord Ruf-

fel's Trial, if a true Copy of part of a Deed of

Writing was never yet permitted to be given in

Evidence, much lefs hath or ought the Purport of

Part of a Writing be given in Evidence, efpecially

when fuch a Reafon is given why the Witnefs re-

membred but part of ic, as is given by Sheppard

in my Lord Rujfel's Trial, and by Rumfey in this

Trial, viz. that he did not hear all the Paper
read.

And furely Goodenough could no way fortify

Rumfefs Evidence, being clearly of another mat-
ter, and that fo very uncertain, that no heed ought

to have been given to it. When Goodenough told

Mr.
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Mr. Cornijh fomething ought to be done in the

City, but in the fiirft place the Tower ought to

be'feized -, to which he anfvvered, he would do what

he could, or what good he could : thefe words may
as well relate to Goodenouglfs prefent Difcourfe,

where he complains that the Law would not defend

them tho' innocent, as well as to the feizing the

Tower ; and if they fhould refer to the laft, yet

they may be well enough interpreted, that he would

do what he could, or what good he could, to pre-

yent the feizing the Tower. And if they are capable

of two Senfes, they ought to be interpreted in the

beft for the Prifoner,

Befides, the Words are fpoken not as a thing de-

figned, but as a Matter, without which all other

Matters were in vain, and might be meer matter of

Difcourfe, as was that between Blague and Mate
Lee about taking the Tower : and if there was fuch

a Defign on foot, it doth not appear that Mr. Cor-

nijh was ever acquainted with it. The fame may
be faid as to what he afked Goodenough, when he

aflced how Matters went : may not thofe Words well

enough be applied to the Bufinefs of the Riot,

Goodenough managed for Mr. Cornijh and others ?

And if what Goodenough faid was Evidence of a De-

fign of feizing the Tower, that, as well as the Trea-

fon againft the Guards, was Treafon by the A61 of

the late King, and not by the 25th of Edward the

Third, if it be true Do6trinc which was laid down
in the Charge to the Earl of Shaftefburfs Grand-

Jury : and if fo, he ought to have been profecuted

tor it within fix Months, and indifted within three

Months, if the Dodrine in Colledge's, Trial be true ;

and yet this Defign, if true, was in Eafler-Tcvm,

1683, and the Profecution not till OSiober 1685.

There was yet one piece of Evidence urged a-

gainft him, viz. of his own Witnefs Sheppard, who
poficively teftified for him as to the main, yet in

a Circumftance feemed to teftify againfl him, which

was Mr. Corwfi's being at his Houfe when the Duke
of Monmouth and the reft were there, when the De-
claration was read -, and upon that piece of Evi-

dence, as it it had contradided what Mr. Cornijh

faid befiwe, there was a mighty Triumph : whereas,

the moft, that could have been made of it was, that

Mr. Cornijh in part of his Defence was guilty of

an untruth. And even that was not fo in Fa6l ; for

being charged to have been at Sheppard^s the Night
the Declaration was read, he anfwered he was never

at a Confult in his Life, he never was at Sbeppard's

in any Confult, he never v/as there with my Lord
Rujfel, as he remembred ; he had been at Sbeppard's

feveral times, but never liked Fergujon for his Mo-
rals, and therefore never liked to be in his Company,
and he did not know but that he might enquire for

the Duke of Monmouth in other Places, and this is

all Mr. Cornifo fays to that matter.

Sheppard fays, Mr. Cornijh came into his Houfe
at one of the Meetings to fpeak with the Duke of

Monmouth or fome other, he could not be pofitive

in that, it was fo many Years ago, and did not ftay

.
half a quarter of an Hour : he could not fay it

was the Night the Declaration was read ; he did

not know whether Mr. Cornijh came to fpeak with
the Duke of Monmouth or not ; he could not remem-
ber whether Mr. Cornijh was there in Company
Vol. IV.

when Rumfey was there ; there were not above three

Perfons there when Mr. Cornijh came, which v/as

the Duke of Monmouth, Mr. Fergujon, and he could

not tell whether the other was the Lord Rujjel, or

the Lord Gre-^.

Now it would be hard to find out the Contradic-

tion between Mr. Cornifa's, Sayings and Sbeppard's

Evidence ; both agree that Mr. Cornijh hath been
often at Sbeppard's, Houfe, and neither denies or af-

firms that he was or was not there the Night the

Declaration was read, for a good reafon ; which
was, that Mr. Cornijh knew nothing o'^ it, and Shep-

pard knew not which of the Nights he was there.

Mr. Cornifo faid he was not there with my Lord
Rujfel as he remembred, and Sheppard doth not

affirm he was there with the Lord Rujfel. Shep-

pard kys, that he was there when the Duke of Mon-
mouth was there, and Mr. Cornijh doth not fay that

he was not there with the Duke of Monmouth.
Sheppard faid, he fpoke to the Duke of Monmouth,
or fome other Perfon, but he thought it was the

Duke o^ Monmouth, which is no direct Affirmation

that he fpoke to the Duke -, and Mr. Comifij doth
not fay, he did not fpeak to the Duke of Monmonth.
So that if the Account of the Trial, fet out by the

Authority of, and figned by, Thomas Jones, be true,

I cannot fee any manner of Contradiction between
Mr. Cornijh and Sheppard: and therefore, as the

Court and King's Counfel did infer, that Sbeppard's

Evidence, who pofitively denies the Truth of Rum-
fey's Evidence, was fo far from invalidating, that

it corroborated Rumjey's Evidence, and cleared the

thing which was before fomewhat dark, beyond
all manner of Contradidlion, is apiece of effron-

tery. So admitting Sheppard had faid Mr. Cornif
was at his Houfe the Night the Declaration was
read, and had concradifted Mr. Cornijh, is it a ne-

cefTary Coufequence, that he heard the Declaration

read, and promifed his Affiftance to it .'' Which mufl:

be the Inference, if muft fupport Rumfey's Evidence.

If it be not a necelTary Confequence, but a pro-

bable one, that ought not to weigh with a Jury, to

convi6l a Perfon of a capirai Crime, efpecially not

of Treafon. The Statute of Edward the Third
fays, probably Convift; that is, fays my Lord Coke,

convided upon dired and manifeft Proof, not upon
probable conjedural Prefumptions, or Inferences,

or Strains of Wit : And to fay truth, when Verdi6ls

have been given on fuch Evidence, they have been

often faulty.

To give fome Inftancesof many, it is remembred
in our time* where Perfons were convided of the

Murder of a Perfon abfent, but not dead, barely by
Inferences upon the Evidence of foolifh Words and

Adtions , but the Judge before whom it was tried,

was fo unfatisfied in the Matter, becaufe the Body
of the Perfon fuppofed to be murdered was not to

be found, that he reprieved the Perfons condemned ;

yet in a Circuit afterwards, a certain unwary Judge,

without enquiring into the Reafonsof the Reprieve,

ordered Execution, and the Perfons to be hanged in

Chains, which was done accordingly -, and after-

wards, to his reproach, the Perfon fuppofed to be

murdered appeared alive.

My Lord Coke relates a Story -f in his Time, of

an Uncle who beat his Niece, that had an Eftate,

D d 2 which

* Hi feems to 7man the Cafe of Joan Perry and her two Sons, John and Richard Perry, luho nxjere Executed at Gloucefter Lent-

^ffi-es, 1661, for the fuppofed Murder p/" William Harrifon, ixiho had been conwjed into T\irky, and made a S/a-vefor two Tears,

and afterwards efaped, and came hack to Enghnd.
f This was a/ Warwick Jjfzes, 8 Jac. I. 3 Co. Inft. 232. By the Civil Law, iwlefs there was direSl and pojiti-ve proof that the

Perfn was killed, no Circumfances were admitted agaifiji the Perfon accufed of the Murder. Digeft, lib. 39. tit. 5. §.24, '
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which on her Death would defcend to him ; the Girl

was heard to cry, Good Uncle^ do not kill me •, afcer

which fhe runaway, and concealed herfeiffome few

Miles from London. The Girl being miffing, and the

Neighbours remembring the Cry of the Girl, and

tacking it to the Probability that the Uncle might

be induced, for his Advantage, to murder his Niece

apprehended him, and he was indifted for it at the

Seffions ; and the Judges being unfatisfied in the E-
vidence, by reafon the Body of the fuppofed mur-
dered Girl did not appear, the Uncle faying that

fhe was run away, they gave him time to the next

Seffions to find her out, which he being not able to

do, thought to defend himfelf by producing ano-

ther Girl very like his own Niece, which he did ac-

cordingly; and being detected, it increafed the

Sufpicion, and by Inferences from all thofe Cir-

cumftances, he was convicted, and afterwards exe-

cuted.

Some Years after which, the Girl appeared, and

claimed her Eftate : and therefore it is a moft dan-

gerous and unwarrantable thing for a Jury, in ca-

pital Matters, efpecially in Treafon, to convid a

Perfon upon the Evidence of Probabilities.

As the Evidence in this Cafe againft the Prifoner

was weaker than in any of the precedent Cafes, fo

the Ufage of the Prifoner was more rigorous than

in any of them : in all the other Cafes, the Prifoners

had more Weeks allowed them to prepare for their

Trials, than this Perfon had Days ; all the other

Perfons, after notice of their Trial, were permitted

to have Friends, nay, Counfel, freely to come to

them, and confer with them in private, without

the Prefence of a Goaler, which was denied this

Perfon : All the others, except Colonel Sidney, had

foft Words given them on their Trials ; but this

Perfon was rudely handled.

How often was he fnubbed and bid hold his

tongue? How often did he beg the Patience of the

Court, to hear him and his Witnefles? And when

he was heard, how was all he faid ridiculed ? And
if he faid he was innocent, he was bid remember

my Lord Rujfel faid fo to his Death ; when he faid

he was as innocent as any Perfon in the Court, he
was told, for all his Confidence, few believed him.

If he faid the Matter fworn againft him was mf-
probable (which hath been taken for a pretty good
Topick for the difbelief of a Matter teftified; how
is it ridiculed by Improbabilit-j, Improbability, Impro-

bability ? If he go to prove he is an honeft Man,
he is told that is all Appearance. If he fays he em-
ployed Goodenough about the Riot, he is told that

is a Branch of the Plot. If he call Mr. Gosfright as

a Witnefs for him, the Witnefs is reproached with

having helped the Prifoner in packing Juries ; if

he call one to prove he received the Sacrament,
he is told, that was in order to qualify himfelf to

be a Sheriff; and fuch was his Ufage before, and at

the Trial, fuch was it afterwards : to order him to
be tied when he was fentenced, was an Indignity not
ufed to Perfons of his Quality ; a thing indeed per-

mitted, not commanded to be ufed, on boifterous

Criminals, who may be fufpedled to do a fudden
Mifchief, if their Arms were at liberty.

Of like kind was the Reproaching him with the

Chearfulnefs of his Countenance at his Condemna*
tion, and that it might be all of a ftrain, his Quar-
ters were expofed, a Severity ufed to none above-
mentioned, but Sir Thomas Armjirong ; and in all

thefe Trials, Colledge made the beft Defence, and
perhaps, Circumftances confidered, the beft Defence
ever made upon an Indictment of a Capital Matter,
and Mr. CorniJJfs was the weakeft, tho' it figni-

fied nothing : for I believe that none who reads his

Trial, but will plainly fee he was fo befet, that the

Defence he, or any for him could make, would
have availed him nothing, and no account can be
given for the Proceedings againft Mr. CormJIo, in

the above manner, but that fome of the Judges,
whereof three who were on the Bench, had newly
come out of the Weft, where they had been fo flufhed

and hardned, that nothing feemed to them rigorous

or cruel, and the reft feemed to vie with them in

the Pradlice.

''Mm:mmm.'s&\

Remarks on the Trial of Mr. Charles Bateman.

THElaft Perfon which concluded the Tra-

gedy, was one Charles Bateman, a Chirur-

geon ; his Demerits were, that he had been, or

at leaft was reputed to have been, Chirurgeon to

the Earl of Shaftejbury, and one whom his Lord-

Ihip had a Kindnefs for, and therefore according to

the Cant of the Time, he was called a fadlious Fel-

low ; and he had revived the Memory of his Deme-

rits, by attending when Oates came from his Whip-

ping, and letting him Blood. Whether either ofthofe

Circumftances were true or not, I know not, but

they were believed : And therefore the 9th of De-

cember 1685, he was indided and tried for High-

Treafon. On his Trial he feemed to be diftraded,

and therefore, out of abundance of Charity, the

Court appointed his Son to make his Defence for

him.

^he Witnefles againft him were Keeling, who only

fpoke of a Defign in general, without mentioning

Bateman to be concerned in it. Thomas Lee and

Richard Goodenough fwore, at feveral times and pla-

ces, his Difcourfe to them feverally, of feizing the
Tower, City, and Savoy. Baker iorxhe Prifoner faid,

Lee in the Year 1683, would have had him infinu-

ated himfelf in the Prifoner's Company, and dif-

courfe about State- Affairs, and by that he would
find a way to make Baker a great Man : upon the
Evidence the Prifoner was found guilty. Againft
Goodenoughh Evidence, there is only this to be faid,

that he was pardoned, but fo far only, as to qualify
him to be a Witnefs, though not a very credible
one, not only the Guilt fticking to him, but even
the Punifhment of what he had then lately done,
hanging over his Head ; and what was faid for fome
time, of all the WitnefTes for the King, at that time,
and for fome time before, was true, they hunted
like Cormorants, with Halters about their Necks,
though even that matter by one of the King's Coun-
fel was boafted to the Jury, as a Circumftanceof
more Credibility ; for he allured them there was not

a Witnefs which he produced had a Pardon, as the

WitnefTes in the Popilh Plot had. 'Tis true, in

the
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the Popifli Plot, upon very good reafon, the Wit-
nelTes having confefled what they pretended to know,

of Riatters in which they had an hand, it was not

thought proper to ufe them as Witneffes, though

they had uied them as Informers, till they were

5
But the Court by excufing their Favour upon

that account, incurred a worfe Cenfure j for nothing
is more certain in Law, than that a Per-
fon who falls mad after a Crime fup- 3 Cok. hjiit.

pos'd to be committed, fliall not be ^' ^'

pardon'd, left it might happen to be, or at leaft try'd for it i and if he fall mad after Judoment,
it would have been, fufpedled, that the terror of he (hall not be executed : -}- though I do not think
the Punifhment of the Crimes confefs'd might in

fiuence them to fwear falfely, to the jeopardy of

other Men's Lives, to fave their own ; which, as

the Lord Howard truly faid, was the Drudgery of

fwearing. But to 'Lee'% Evidence, befides the Evi-

dence of Baker againft him, that he would have

procured Baker to have been a Witnefs againft the

Prifoner, and enticed him with the promife of ma-

king him a great Man •, and befides that, it ap-

pears in Roufe^s Trial, that Roufe and he were up-

on the Trepan with each other, to bring each o

the reafon given for the Law in that Point wiU
maintain it, which is, that the End of Punifliment
is the ftriking a Terror into others, but the exe-
cution of a Madman hath not that efFeft •, which
is not true, for the Terror to the Living is equal\
whether the Perfon be mad or in his Senfes : and
that is the reafon of breaking the Perfon executed
for Treafon, and expofing his Quarters, which
is done rather to deter the Living, than for pu-^

nifhing the Dead. But the true reafon of the Law
I think to be this, a Perfon of non fana Memoria^

ther into the pretence of a Plot, in order to make and a Lunatick during his Lunacy, is by an Aft
fome advantageous difcovery of it, of which Lee of God (for fo it is cail'd, though the means may
got the ftart of Roufe \ the Objeftion which was be human, be it violent, as hard Imprifonmenr,
made to his Evidence, why Lee had not accufed the terror of Death, or natural, as Sicknefs) difabled
Prifoner fooner, there being near three Years be- tjD make hisjuft Defence. There may be Circum-
tween the pretended Defign, and the Difcovery of

it, was never fatisfaftorily anfwered. It was a fool-

iOi Story, to fay Goodenough could not be had be-

fore, and a fingle Teftimony in High-Treafon was

not fufficient ; every one knows, that though a fin

ftances lying in his private Knowledge, which
would prove his Innocency, of which he can have
no Advantage, becaufe not known to the Perfons
who fliall take upon them his Defence ; and that
IS the Reafon many civil Aftions die with the Per-

gle Witnefs is not enough to convift a Man of fons againft whom they lay in their Life-times;
High-Treafon, yet a fingle Perfon's Teftimony is

enough to commit a Perfon accufed, and upon Con-
viftion, on the Teftimony of a fingle Witnefs, to

make him a Prifoner for his Life, witnefs Mr. Hamp-
den, and others ; befides the fubjefting him to o-

ther corporal Punifliments, inflifted at Difcretion,

witnefs iAx.Jobnfon and Oalei. And in 1683, when
the Words were pretended to be fpoken, Bateman

and that is the Reafon why in criminal Matters,
Perfons by ordinary courfe of Law cannot be con-
vifted after their Deaths,

For in all civil Aftions there is as much reafon
for the Perfon injured, to have Satisfadlion out of
the Eftate of the Perfon who injur'd him, in the
Hands of his Heir or Executor after his Death, as

there was to have it out of the Eftate of the In-

had not been fpared, if accufed ; and though it be jurer, in his own Hands in his Life-time : and there

a good Reafon for the Court to have given, why
they did not proceed againft the Prifoner till that

time, becaufe there were not two WitneflTes againft

him ; yet it was no reafon for Lee, why he did

not accufe the Prifoner before that time, efpeci-

ally he having been feveral times before that time

examined, not only of what he knew, but of what
Perfons he knew concerned : but to fay truth, Lee,

in the Trial, did not pretend to anfwer the Objec-
tion, but the Court, in the manner before, endea-

voured to anfwer it for him.

The laft Matter obfervable in this Trial, was the

permitting Bateman's Son to make his Father's De-
fence, which was an extraordinary unparallell'd Fa-
vour ; it was the firft and laft time that, or any
thing like it, had been done: The Lord RuJJel's

Lady indeed was permitted to take Notes at the

Trial for her Lord, but he only was permitted to

make ufe of them. Filzharris's Wife when flie

but whifper'd her Hufband, or but told him what
Jurors he ihould challenge, and what nor, was
feverely correfted, and threatned to be thruft out
of Court, for doing it in prejudice of the King. In
Colledge's Trial, he was told, that Perfons that ad-
vis'd a Prifoner in Treafon, even before a Trial,

were guilcy of a high Mifdemeanor -, nay, a Sol-

icitor had been indicled of Fligh-Treafon for it:

and therefore nothing can excufe the allowing the

Prifoner Counfel in matter of Faft, as was done
in this Cafe, (it is not material, whether the Son
was a Birrifter at Law or not) but the Weaknefs
of the Prifoner, who to all appearance was moped
mad.

is as much reafon that the Heir or Executor of a
Perfon who hath committed a Crime, which by
Law would have forfeited his Eftate, if in his Life-
time he had been attainted of the fame, ftiould for-

feit the Eftates they claim from him, as if he had
been attainted in his Life-time, which had pre-
vented the faid Eftates vefting in them. And it

hath been fometimes praftis'd, v/here the Crimes
of the Perfons deceas'd have been notorious, and
without any Doubt ; as was the Cafe of feveral Per-
fons mention'd in the Aft of Pains and Penalties:

which Aft had Example from many other Afts of
Parliament in other Reigns, where the Perfons were
dead before Punifhment overtook them.

And though of late Years it hath been pretend-

ed, that the King's Safety depends upon the fpeedy

Trial and Execution of a Perfon guilty of High-
Treafon ; yet this was never thought fo hereto-

fore, nor in truth in itfelf is fo : for it is plain, in

Reafon as well as Experience, that what is faid

of Witches, is true of all Malefiiftors when once

they are in Cuftody, their power of doing Mifchief

ceafes.

The King is therefore no otherwife benefited

by the Deftruftion of his Subjefts, than that the

Example deters others from committing the like

Crimes -, and there being fo many to be made Ex-
amples of, befides thofe on whom the Misfortunes

of Madnefs fall, it is inconfiftent with Humanity
to make Examples of them ; it is inconfiftent with

Religion, as being againft Chriftian Charity to fend

a great Offender quick, as it is ftil'd, into another

World, when he is not of a CJi^apacity to fit him-

felf

t 4 Co. Rep. 124. b. Hah'i H. P, C. Vol I. p. 35.



2o6 Remarks on Mr, BatemanV Trial

felf for it. But whatever the Reafon of the Law
is, it is plain the Law is fo ; and for remedying it

in High-Treafon, was the ss^of Henry the Eighth

made* , whereby it is enaded. That if a Man fall

mad after he hath committed High-Treafon, he

Jhall notwithftanding be try'd in his Abfence ; and

if a Man fall mad after he is attainted of High-

Treafon, he fhall notwithftanding be executed.

Which Statute extending only to High-Treafon,

the Law continu'd, and yet is as it was at common

* (2 I /?
^^^ ^" ^^' ^^^^^ capital Matters

;
and

3^0. nj.
^^^^ ^^^^ ^ ^isxwit was call'd a cruel

and inhumane Law, and therefore liv'd

not long, for it was afterwards repeal'd t : fo that

the Law, as to this matter, when this Man was tried

and executed, was as it was at common Law ; and

therefore if he was of non fans Memorise, he ought

not to have been try'd, much lefs executed.

I know it will be objefted, that if this Matter

of non [ana Memoria fhould be permitted to put

off a Trial or (lay Execution, all Malefadors will

pretend to be fo : But I fay there is a great diffe-

rence between Pretences and Realities, and fana and

mnfana Memoria hath been often try'd in
j]
capital

Matters, and the Prifoners have reap'd fo little be-

nefit by their Pretences, it being always difcover'd,

that we rarely hear of it. In this Cafe the Prifoner

might have been try'd as well abfent as prefent, ac-

cording to that repeal'd Statute, for any advantage

he did or could reap by being prefent : and it feems

very probable the Court thought him diftemper'd ;

for if he was of ya«^ Memory, his Son ought not

to have been permitted to make his Father's De-

fence ; if he was diftemper'd, he ought not to

have been try'd, much lefs executed. And this Per-

fon being the laft Man, as far as I can remember,

or can find by the printed Trials, who fuffer'd for

the Plot of High-Treafon firft fet on foot by Fitz-

harrh, and carry'd on againft Colledgs, and the o-

ther Perfons herein mention'd ; and the Defign

flopping here, I think fit to end my Remarks on

the Proceedings of all Capital Matter;; with him.

But I think it is fit for me to make fome Apology

for the thing, and for my felf, for taking on me
to cenfure the Opinions and Aftions of Perfons

whofe Charafters carry'd Authority with them. I

confefs I never thought that either the Great Seal

or a Garment added to a Man's Senfe, Learning,
or Honefty ; but he remain'd juft fuch, as to thofe

Qualities, after his Preferment, as he was before:

and as to many of the Perfons reflected on in thefe

Remarks, the Cenfure of Colonel Sidney was true ;

and for the beft of them, it is plain they not on-
ly vary'd from one another in their Opinions, but
even from themfelves in the Judgment of the fame
Cafe, but always tending to the Deltrudlion of the

Perfon try'd for his Life ; witnefs the Opinion of

the Court in the Challenge of Jurors not having
a Freehold, and the defigning to levy War, not

Treafon within the Statute of Edw. III. and forty

other matters. And that not only gives a Liberty

to enquire, but naturally puts one upon the En-
quiry which of the two Opinions is right ; tho' it

is impofTible for one not to think meanly of the

Perfon, who, in fo great a Concern as a Man's
Life, fhould be foralh as to give his Opinion with-

out Confideration, or fo unfteady as to give dif-

ferent Opinions in the fame Cafe : for if a Man
who tells Hiftory backward and forward, isjuft-

ly fufpcfted in point of Truth, the Knowledge
and Sincerity of a Man, who gives different Opi-
nions in the fame Cafe, is juftly fufpefted in point

of Law; which, together with the fulfome, but in-

jurious. Stuff vented for Crown-Law, was the firft

Matter which put me on confidering and writing

what I have done.

As for my felf, if Tully thought it a Reproach
to his Son if he did not abound with Philofophy,

having heard Cratippus for the fpace of a whole
Year, and that at Athens ; furely one who hath had
his Education at one of the three great Schools for

fome Years, and afterwards at the Univerfity, and
laftly, twenty-five years conftant Refidence in an Inn

of Court, and twenty years attendance at IVeJImin-

fter-Hall, and not diverted by the ufual Employs
of a SoUicitor or Attorney, may be allow'd without

the Im.putation of Confidence to give his Cenfure^

upon confideration, on the extempore Judgments or

Opinions of Perfons, tho' of greater Standing and
Charai5ler than himfelf.

i

Cap. 20. f I & 2 P/^/V. and Mar. cap. lo. I And. 107.

The
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CXXXVIII. The Trial of John Hampden, * Ej% at the Old-

Bailey, /or High-Treafon, Decemb, 30, 1685. i Jac. II.

I
"^ H I S Day being appointed for the Trial

of Mr. Hampden, after the Judges came
to the Court, and the Court was called, the

Officer was commanded to proceed to call over the

Jury whilft Mr. Hampden was bringing down.

Cryer. O-Yes, you good Men of the County of

Middlefex, fummon'd to appear here this Day, to

try the Iflue which fhall be between our Sovereign

Lord the King, and the Prifoner that fhall be call'd

to the Bar, anfwer to your Names as they fhall be

call'd, every one at the firft Call, upon pain and

peril that fhall fall thereon.

Clerk. Sir Hugh Middleton of TwHlenham, Bart.

Sir Richard Dunton of Thiftleworthy Knt.

Sir John Berry of Stepney, Knt,

Sir Robert Clark of Holborn, Knt.

Sir Thomas Roe of the Strand, Knt.

Sir John Friend of Hackney, Knt.

Sir Henry John/on of Blackwall, Knt.

Richard Morley of Chelfea, Efq;

John Shales of the Parifh of St. Martin's in the

Fields, Efq;

Robert Fojfet of Marybone, Efq;

Jofias Clark oi Cbifwick,'E.{(\;

John Forfter of Kenfington, Efq;

Jeffery Nightingale of Cripplegate, Efq;

William Cleave of the fame, Efq;

Charles Hinton of Covent-Garden, Efq;

John Sto^kes of Hatton-Garden, Efq;

Henry Hawly of Brentford, Efq;

Thomas Caflo of Bow, Efq;

Andrew Latvrence of the Parifh of St. Martin's in

the Fields, Efq;

Nehemiah Arnold of Weftminfter, Efq;

Sitnon Smith of the fame, Efq;

William Prejjgrave of the fame, Efq;

Nicholas Barter of the Parifh of St. Martin's in the

Fields, Efq;

Humphry Brad/haw of the Savoy, Efq;

Gilbert Herring of the Parifh of St. Martin's in the

Fields, Efq;

Walter Bridall of the fame, Efq;

Thomas Elton of Stepney, Efq;

Matthew Bateman of White-chapel, Efq;
Thomas Curtis of the Parifh ofSt.Clement Danes, Efq;
Pf/er L«|;^ of the Parifli of St. Gzfo in the Fields, Efq;
^c^w Meridale of St. Gf/^; in the F/V/Jj, Gent.

7fl?«^i S'w/ip/e of the Parifh of St. Martin's in the

Fields, Gent.

Thomas Whitfield of the fame, Gent,.

Richard Cook of the fame, Gent.

I

George Clifoy of the fame, Gent.

I
John Hains of the fame.

John Leefon of the fame.

Richard Bromfield of Holborn, Gent.
Michael Dod of Clerkenwell, Gent.

7^/«^i F,?r« of the Parifh of St. Martin's in the

Fields, Gent,

i^c/^i^r^ iSroo^ of the fame, Gent.

John Figures of Weftminfter, Gent,

Edmund Aubrey of the Parifh of St. Martin's in the

Fields, Gent.

yoi)« Cannon of the Parifh of St. Gi/w in tihe FiV/i-^B

Gent.

John Baily of the fame.

Thomas Barnes of the fame,

Francis Edmunds of the fame.

Robert Longland of the fame.

Edward Hamftead of the fame.

Thomas Hinton of the fame, Gent.

Jofeph Blijfet of White- chapel, Gent.

Zechariah Grant of the fame.

Richard Fitzgerald of the Parifh of St. Martin'^ in

the Fi'ifWj.

Benjamin Boltby of St. Gf/i?j in the FifW/.

Richard Dorrel of the Savoy, Gent.

Anthony Hall of the fame.

5/^/)y^<?« F/6i/% of the Parifh of St. Martin's in the

Fields.

William Stephens of the fame.

John Davis of the fame.

Richard Hutchinftin of the fame.

Anthony Nurfe of Fulham, Gent,

i?o^^?-/ M(Jo« of the Parifh of St. Clement Danes,

Gent.

Samuel Peacock of Weftminfter, Gent.

Richard Boife of the fame,

Samuel Birch of the fame.

P^/^r i^fff-yi? of the fame. ^

Thomas Hutchins of the fame, Gent.

y(j)??K Hewlet of Weftminfter, Gent.

yo^« Towers of Govent-Garden, Gent.

Richard Aubrey oi White-chapel, Gent,

7oZ;« /f^ifZ/j of Marybone, Gent.

William German of St. Clement Danes, Gent,

Thomas Harris of Holborn, Gent,

5ar. Parr of Eaft-Smithfield, Gent.

7o/?)« Cfl#/i of the Parifh of St. Martinis in the

Fields, Gent.

Samuel Bifloop o(St. Clement's Danes, Gent.

WilUain Wheatly of the Parifh of St. G;7^J in the

F?V/Jj, Gent.

Chriftopher Chambers of the fame.

Samuel Brown of the fame.

Benjamin Dun of the Savoy.

Samuel Jewel of the fame.

//?/^/?> Hammerftjey of the fame.

Abraham Harrifon of the Strand, Gent,

Thomas Nichols of Pancras, Gent.

^Fi7&;n D^a« of the Parifh of St. Martin in the

FzV/A, Gene.

Tho?nas Parnel of the fame.

Matthias Cooper of the fame, Gent.

William Merchant of the fame, Gent.

Burn, ////?. ow« T;«<'/, Vol. I. p. 646.
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Richard Campiofi of the fame, Gent.

Si?non Smith of IVoodJlreet, Wepninjier ^ Gent.

Thomas Green of IFefiminJler, Gent.

Clerk. Set John Hampden to the Bar.

[jVhich was done.

John Hampden hold up thy Hand.

. [IVhich he did.

Middle/ex. r~ri H E Jurors for our -Sovereign

X Lord the King, upon their Oaths

prefent, that John Hampden, late of the Parifh of

St. Giles in the Fields, in the County of Middle/ex,

Gent, as a falfe Traitor againft the moft illuftrious

and excellent Prince, our Lord Charles the Second,

late King of England, Scotland, France, and Ire-

land, Defender of the Faith, thy natural Lord,

the Fear of God in thy Heart not having, nor the

Duty of thy Allegiance any ways weighing ; but

being moved and feduced by the Inftigation of the

Devil, the cordial Love, and true, due, and na-

tural Obedience, which a true and faithful Subjed

of our faid late Lord the King, towards him our

faid late Lord the King, of right ought to bear,

wholly withdrawing ; and imagining, pradtifing,

and with thy whole Strength intending the Peace

and common Tranquillity of this Kingdom of Ejig-

land to difquiet, moleft, and difturb, and War and

Rebellion againft our faid late Lord the King,

within this his Kingdom of England, to ftir up,

move, and procure -, and the Government of our

faid late Lord the King, of this his Kingdom of

England to fubverr, change, and alter ; and our

faid late Lord the King, of the Title, Honour,

and Royal Name, of the Imperial Crown of this

his Kingdom of England to depofe and deprive :

And him our faid late Lord the King, to death,

and final deftruflion to bring and put ; the 20th

Day of July, in the Year of the Reign of our faid

late Lord the King, Charles the Second, of Eng-

land, &c. the 35th, and divers other Days and

Times, as well before as after, at the Parifh of St.

Giles in the Fields, in the County oi Middle/ex, falfely,

malicioufly, devilifhly, and traitoroufly, with divers

other falfe Rebels and Traitors unknown, didft con-

fpire, compafs, imagine, and intend our faid lateLord

the King, then thy fupreme and natural Lord, not

only of his Royal State, Title, Power, and Govern-

ment of this his Kingdom of Eiigland, to deprive

and caft down, but alfo our faid late Lord the

King to kill, and to death to bring and put, and

the antient Government of this Kingdom of Eng-

land to change, alter, and wholly to fubvert ; and

a miferable Slaughter amongft the Subjedls of our

faid late Lord the King, through his whole King-

dom of England, to caufe and procure, and Infur-

reflion and Rebellion againft our faid late Lord the

King,- within his Kingdom of England to procure :

And thefe thy wicked, abominable, and devilifh

Treafons and traitorous Confpiracies, Compaffings,

Imaginations, and Purpofes aforefaid, to fulfil, per-

feft, and bring to pafs, thou the faid John Hamp-
den, as a falfe Traitor, then and there, (to wit)

the faid 20th Day of July, in the year of the Reign

of our faid late Lord the King, 35th aforefaid,

and divers other days and times, as well before as

^fter, at the Parifh of St. Giles in the Fields, afore-

faid, in the faid County of Middle/ex, falfely, un-

lawfully, wickedly, devilifhly, and traitoroufly,

with James late Duke of Monmouth, and divers o-

ther falfe Traitors unknown, did affemble your

fclf, meet together, and confult, and confent to

move and procure divers great Sums of Moneys
and a great Number of Men armed, and War and
Rebellion againft our faid late Lord the King,
within this Kingdom of England, traitoroufly to

levy and make, againft the Duty of thy Allegianae,

and againft the Peace of our faid late Lord the

King, and againft our Lord the King that now is,

their Crown and Dignity, and againft the Form of

the Statutes in that cafe made and provided, ^c,

Mr. Hampden. My Lord, I perceive that I am
here indicted for a Fa6t, for which I was indifted

above two Years ago, and I was convided of it,

and did fufFer Imprifonment, in Execution, upon
the Judgment that was given againft me, and am
ftill under Execution for the Fine that was fet up-
on me by way of Punifhment for that Faft. I

think, my Lord, I have as much to fay in point.

of Law for my felf, as any Prifonerthat ever came
before your Lordfliip upon fuch an account, twice

tried, twice convided, and twice punifhed for the

fame Fad, muft be very extraordinary ; bur, my
Lord, I do pafs by all Pleas whatfoever, and caft

my felf wholly upon the King's Mercy ; that is my
Refolution, my Lord.

* L. C. J. Then you muft plead » r,. p
Guilty or not Guilty. But you fay

jefferies^."'^^^

you have been tried twice for the fame
Fad ; Were you ever tried for High-Treafon be-

fore.'' The very Punifhment that you alledge to

be inflided upon you for it, is a plain Proof tliat

you were not tried for High-Treafon, for that is

nor ufually punifhed by Fine and Imprifonment.

Mr. Hampden. My Lord, I only infinuate that

the Fad is the fame.

L. C. J. You muft plead Guilty or not Guilty.

Clerk. Are you Guilty or not Guilty of the

High-Treafon, whereof you ftand indided, John
Hampden ?

L. C. J, You muft plead diredly ; fay you are

Guilty, or you are not Guilty.

Mr. Hampden. My Lord, I do plead Guilty to

the Indi^ment.

Will your Lordfhip be pleafed to hear me : My
Lord, I do confefs my Offence againft the King is

very great, 1 am very forrowful for it. My Lord,

I know the King is the Fountain of Mercy as well

as Juflice, an intxhauftible Fountain of Mercy ;

and if I may be fo happy to obtain your Lord-
fliip's Interceflion to his Majcfty on my behalf, I

doubt not but that Grace and Goodnefs which hath

been extended to others, may be beftowed upon
me.

L. C. J. Mr. Hampden, as the King is the Foun-
tain of Mercy, fo it comes freely from him. I con-

fefs, as the Circumflances of your Cafe are, you
have pleaded the beft Plea to find Mercy ; but

how far the pleading guilty, when there is full E-
vidence to prove you fo, may move the King to

have mercy upon you, I don't know ; you muft
apply your felf to the King,

Mr. Hampden. I humbly beg your Lordfhip's

Interceflion, I know none can do it better than your

Lordfhip.

L. C. J. You. muft record the Plea.

Mr. Hampden. My Lord, I humbly beg your
Lordfliip, that you'would be pleafed to reprefent

to his Majefty what my paft Sufferings have been,

and how forrowful I am for having offended his Ma-
jefty, and that your Lordfhip would be pleafed to

beg his Majefty's gracious Pardon in my behalf;

I humbly befeech your Lordfliip to do it, and it

ihall
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fhall be the endeavour of all my Life to behave

my felf as dutiful and loyal a Subjeft as any the

King hath.

L- C. y. The King ihall have an account of

what you fay.

Mr. Hampden. My Lord, there is one thing I

would humbly beg the Liberty for ; there are

Words in the Indiftment concerning the Death of

the King: my Lord, what conftruftion the Law
may put upon fuch an Adlion, I am ignorant of;

but for any diredl Intention of taking away the

Life of the King, no Man does abominate and ab-

hor more than I have done.

L. C. y. Mr. Hampden, it is but a neceflary con-

ilruftion that the Law puts upon it, it is a con-

flruftion confirmed by woful Experience. We fee

that Rebellion, let the beginning be what it will,

never flops, unlefs by God's great Mercy and the

Juftice of the King's Caufe, but it will end in

the Death of the King, it hath a natural Tenden-

cy that way : but however you are underftood

that you had not any thoughts of killing the King,

but only to raife Rebellion within the Kingdom,
which mud neceflarily end in the Death of the King.

Mr. Hampden. My Lord, no Man doth abhor

that more than I do.

L. C. J. You- may afk Mr. Hampden if he hath

any thing to fay why Sentence of Death fhould

not pafs upon him.

Clerk, yohn Hampden hold up thy Hand. Thou
ftandeft convidted of High-Treafon by your own
Confeflion, what can you fay for yourfelf why Sen-

tence fhould not pafs upon you ?

Mr. Hampden. My Lord, I humbly caft my
felf upon the King's Mercy, My Lord, I would
humbly move your Lordfhip in one thing, that

I may have the Liberty of my Friends and Re-
lations to come to me in Prifon as they did before.

L. C. y. You muft apply yourfelf to the King.

Mr. Hampden. Will your Lordfhip be pleafed

to order it, my Lord ? I had two or three of my
own Relations the King was pleafed to grant to

come to me
h. C. y. It is eafy for you, Mr. Hampden, to

make your. Application to the King, it will be

better for you : I direft it as the better way to

apply yourfelf to the King.

Mr. Hampden. I only beg it, my Lord.

L. C. y. In the prefence of a Keeper I don't

know why his Relations fhould not come to him -,

but I think it had been better to apply yourfelf

to the King.

Mr. Hampden. My Lord, I have two or three

near Relations allowed to be without the Pre-
fence of a Keeper.

L. C. y. Mr. Hampden, that we cannot do, that

was an extraordinary Favour, and as that came
from the King, fo you muft apply your felf to

the King again ; but in the Prefence of a Keeper,

we grant it ; we cannot grant it without a Keep-
er, if you will apply your felf to the King for

that, you may. (

Cryer. Gentlemen of Middle/ex, that have been
fummon'd upon the King's Service this Day, the

Court difcharges you.

Then after the Judges did vv'ithdraw, the Clerk
was commanded to proceed.

Vol. IV.

C/. yobn Hampden, hold up thy Hand. You
ftand convifted of High-Treafon by your own
Confeflion, what can you fay for your felf, why
the Court fhould 4iot pronounce Sentence upon
you ^

Mr. Hampden. I only plead the King's Mercy.
I rely upon no other thing.

Cryer. O-Yes, all manner of Perfons are com-
m.anded to keep filence whilfl Judgment is giving
upon pain of Imprifonment.

Mr. Recorder *. Mr. Hampden, you
have been indidled for High-Treafon, j^fel^"'"^
and the Indiflment hath been read to

you, and whereupon, according as the Law doth
require, it hath been demanded of you, that you
fhould plead to it, and thereupon you have plead-

ed Guilty to this Indidment, which is recorded ac-

cordingly -, and therefore I need not fay any thing
for to let you know the heinoufnefs of this Crime,
for I perceive you are fenfible enough of it your
felf, and I do verily believe you have taken a very
wife and difcreet Courfe to confefs the Truth,
for you were brought hither to be tried for this

Crime, in cafe you had pleaded not Guilty to this

Indiftment, which now you have prevented by
this yt)Ur candid Confeflion. However, it is the

Duty of my place to pronounce the Judgment that

the Law hath provided for fuch Crimes as thefe

are, and that is this

;

Tou muft be had to the place from whence you,

came, and from thence you muft be drawn to the

Place of Execution, and there you are to be hang'd
by the Neck, and whilft you are alive you muft be

cut down, and your Entrails be taken out^i and burnt

before you 5 and your Head muft be cut off, andyour
Body quartered, and your Head and your garters to

be difpofed of at the King's pleafure, and the Lord
have mercy upon your Soul.

Mr. Hampden. My Lord, I hope I fhall have
your Lordfhip's IntercefTion with his Majefly.

Mr. Recorder. I don't doubt, Mr. Hampden,
but you have us'd the befl means to obtain fo

great a Favour ; and as it is the Duty of my place

to give an account of this to his Majefly, fo I

fhall truly and faithfully reprefent it with the

advantages your Demeanour this day hath de-

ferv'd.

Mr. Hampden. My Lord, I humbly beg the Fa-

vour that my Wife may come to me without the

prefence of a Keeper.

Mr. Recorder. Mr. Hampden, 'tis too late for us to

give any direftions in this Matter, becaufe you afk'd

this while the Judges "Were here •, but I don't doubt

upon your Application to his Majeflyj but you
will have all things that you can reafonably de-

fire, if you pleafe to apply your felf to him for

this, and what elfe you fliall be advifed may be fit-

ting and convenient for you to beg.

His abjeft Submiffion did indeed procure him a

Pardon ; but the Shame of fuch a mean Behavi-

our fo funk and difordered his Spirits, that he was

never quite right after it, and about ten Years

after he cut his own Throat. ^

E e Ths
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CXXXIX. 77)e Trial of Henry Lord Delamere *, befor^ the Lords at

Weftminfter, y^?;^ High-Treafon, Jan. 14, 1685. i Jac. 11.

CI. of Cr. /"^ Erjeant at Arms, make Proclama-

tion.

Serj. at Arms. O-Yes, O-Yes,

O-Yes. My Lord High Stew-

ard of England his Grace doth ftraitly charge and

command all manner of Perfons to keepfilence, and

to give ear to the King's Majefly's Commiffion to

his Grace my Lord High Steward oi England, upon

pain of Imprifonment.

'Then the Commiffion was read, his Grace, and

all the Peers Jlanding up bare-headed.

Then the Staff being carried between Garter King

at Arms, and the Gentleman-Ufher of the Black

Rod, was with three Reverences delivered upon the

knee to his Grace, and by him re-delivered to the

Gentleman-Ufher- of the Black Rod, to hold during

the Service.

CI. of Cr. Serjeant at Arms, make Proclamation.

Serj. at Arms. O-Yes ! His Grace my Lord High
Steward of England doth ftraitly charge and com-
mand all manner of perfons here prefent, except

Peers, Privy Counfellors, and the reverend Judges
now affiftant, to be uncovered.

CI. of Cr. Make Proclamation.

. Serj. at Arms. O-Yes ! My Lord High Steward

of England his Grace ftraitly chargeth and com-
mandeth all Juftices, Commiflioners, and all and

every other perfon and perfons to whom any Writ
or Precept has been directed, for the certifying of

any Indiflment or Record before his Grace my
Lord High Steward of England, that they do cer-

tify and bring in the fame forthwith, according to

the Tenor of the fame Writ and Precept, to them
or any of them dire(5led, upon Pain and Peril fhall

fall thereon.

Then Sir Edward Lutwyche, one of his Ma-
jefifs Serjeants at Law, and Chief Jufiice of
Chefter, delivered in his Writ and Return at

the Clerks Table.

The Writ of Certiorari and the Return thereof

were read in hsec verba.

* L. H. Steward. Call the Lieutenant

L ^^Tel^ies
^^ ""^^ Tower to return his Precept, and
bring his Prifoner to the Bar.

CI. of Cr. Make Proclamation.

Serj. at Arms. Lieutenant of the Tov/er of Lon-

don, return thy Writ and Precept to thee direfted,

together with the Body of Henry Baron of Dela-

mere, thy Prifoner, forthwith, upon Pain and Peril

fhall fall thereon.

The Prifoner was brought to the Bar by the

Lieutenant of the Tower : the Writ and Re-
turn thereof, together with his Grace's Pre-

cept, and the Return thereof were read in

h£ec verba.

CI. of. Cr. Make Proclamation.
'

'^erj, at Arms. Sir Roger Harfnet Knight, Serjeant

at Arms to our Sovereign Lord the King, return

the Precept to thee direfted, together with the

Names of all the Lords and Noblemen of this

Realm of England, Peers of Henry Baron of Dela-

mere, by thee fummoned, forthwith, upon Pain and
Peril fliall fall thereon.

The Serjeant of Arms delivered in his Precept

and Return at the Clerks Table.

L. H. Steward. Read the Precept and the Re-
turn.

They were read in haec verba.

CI. of Cr. Make an O-Yes.

Serj. At. Arms. O-Yes ! All Dukes, Earls, Vif-

counts, and Barons of this Realm of England, Peers

of Henry Baron of Delamere, who, by Command-
ment of my Lord High Steward of England his

Grace, were fummoned to appear here this Day,

and are now prefent in Court, anfwer to your names,

upon Pain and Peril will fall thereon.

The Peers fummoned were called over, and thofe

that appeared, fianding up uncovered, an-

fwered to their Names, each making a Reve-

rence to the Lord High Steward.

CI. of Cr. Laurence Earl of Rochejler, Lord High
Treafurer of England.

L. H. Treaf Here.

Cl.ofCr. Robert F.a.r\ of Sunderland^ Lord Prefi-

dent of his Majefty's Privy Council.

LordPrefid. Here.

Cl.ofCr. //i?;zry Duke of Norfolk, Earl Marflial

of England.

D. of Norf. Here.

CI. of Cr. James Duke of Ormond, Lord Steward

of his Majefty's Houfhold.

He did not appear.

CI. of Cr. Charles Duke of Somerfet.

D. of Som. Here.

CI. of Cr. Chrijiopher Duke of Albemarle,

He did 7101 appear.

CI. of Cr. Henry Duke of Grafton.

D. of Graft. Here.

Cl.ofCr. //(fwry Duke of Beaufort, Lord Prefi-

dent of Wales.

D, of Beauf. Here.

CI. of Cr. John Earl of Mttlgrave, Lord Cham-
berlain of his Majefty's Houftiold.

E. of Mulg. Here,

CI. of Cr. Aubery Earl of Oxford.

E. of Oxf. Here.

CI. of Cr. Charles Earl of Shrewsbury.

E. of Shrewf. Here.

CI. of Cr. Theophilus Earl of Huntingdon.

E. of Hunt. Here.

CI. of Cr. Thomas Earl of Pembroke.

E. of Pemb. Here.

CI. of Cr. John Earl of Bridgwater.

E. of Bridg. Here.

CI. of Cr. Henry Earl of Peterborow.

E. of Peterb. Here.

CI. of Cr. Robert Earl of Scarfdale.

E. of Scarfd. Here.

CI. of Cr. William Earl of Craven.

E. of Craven, Here.
a
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CI. of Cr. Richard Earl 0? Burlingion.

He did not appear.

CI. of Cr. Louis Earl of Feverpam.

E. of Feverfh. Here.

CI. of Cr, George Earl of Berkeley.

E. ef Berk. Here.

CI. of Cr. Daniel Earl of Noitingham,

E, of Netting. Here.

CI. of Cr. Thomas Earl of Plymouth.

E. of Plym. Here.

CI. of Cr. Thomas Vifcount Falconherg.

L. Falconherg. Here.

CI. of Cr. Francis Vifcount Newport^ Treafurer

of his Majefly's Houfhold.

L. Newport. Here.

CI. of Cr. Robert Lord Ferrers.

L. Ferrers. Here.

CI. of Cr. Vere Efjex Lord Cromwell.

L. Cromwell. Here.

CI. ofCr. William Lord Maynard Comptroller of

his Majefty's Houfhold.

L. Maynard. Here.

C/. o/ Cr. George Lord Bartmouth, Mafter-Gene-

ral of his Majefty's Ordnance.

L. Dartmouth. Here.

CI. of Cr. Sidney Lord Godolphin.

L. Godolphin. Here.

C/. <?/ Cr. John Lord Churchill.

L. Churchill. Here.

^/^^^ /S'iV Gr«^^ //&^ Z-ori Hz^^ Steward addrejed

himfelf to the Lord Delamere the Prifoner

at the Bar in this manner.

L. H. Steward. My Lord Delamere^ the King
being acquainted that you ftand accufed of High-

Treafon, not by common Report or Hearfay, but

by a Bill of Indiftment found againft you by Gen-
tlemen of great Quality, and known Integrity

within the County Palatine of Chefier, the place of

your Relidence •, has thought it neceffary in Tender-

nefs to you, as well as Juftice to himfelf, to order

you a fpeedy Trial.

My Lord, ifyou know your felf innocent, in the

name of God do not defpond, for you may be

aflured of a fair and patient hearing, and in your

proper time a free Liberty to make your full De-
fence : and I am fure you cannot but be well con-

vinced, that my Noble Lords that are here your

Peers to try you, will be as defirous and ready to

acquit you, if you appear to be innocent, as they

will to convidt you if you be guilty.

But, my Lord, if you are confcious to your

felf that you are guilty of this heinous Crime, give

Glory to God, make amends to his Vicegerent

the King, by a plain and full difcovery of your Guilt,

and do not, by an obftinate perfifting in the Denial

of it, provoke the juft Indignation of your Prince,

who has made it appear to the World, that his In-

clinations are rather to fhew Mercy than inflid

Punifliments. My Lord, attend with patience, and
hear the Bill of Indidlment that hath been found
againft you read. Read the Bill of Indictment to

my Lord.

CI. of Cr. Henry Baron of Delamere, hold up thy

Hand.
L. Delamere. My Lord, I humbly beg your

Grace would pleafe to anfwer me one Queftion,

Whether a Peer of England be obliged by the Laws
of this Land to hold up his Hand at the Bar, as

a Commoner muft do ; and I aflc your Grace this

queftion the rather, becaufe in my Lord Stafford's

Cafe it was allowed to be the Privilege of the Peers
not to hold up their Hands.
Vol. IV.

L. H. Steward. My Lords, this being a matter

of the Privilege of the Peerage, it is not fit for

me to determine it one way or the other -, but I

think I may acquaint your Lordfhips, that in point

of Law, if you are fatisfied this is the Perfon in-

difted, the holding, or not holding, up of the Hand
is but a Formality, which does not fignify mucli.

either way.

L, Delamere. I humbly pray your Grace's di-

rection in one thing farther, whether I muft addrefs

my felf to your Grace when I would fpeak, or to

your Grace with the reft of thefe noble Lords my
Peers.

L. H. Steward. You rriuft dire£l what you have
to fay to me, my Lord.

L. Delamere. I beg your Grace would pleafe to

fatisfy me, whether your Grace be one ofmy Judges
in concurrence with the reft of the Lords ?

L. H. Steward. No, my Lord, I am Judge of the

Court, but I am none of your Triers. Go on.

CI. of Cr. T TEnry Baron ofDelamere, thou ftandeft

X JL indicted in the County Palatine of

Chejler by the Name of Henry Baron of Delamere

of Mere in the faid County of Chejler, for that

thou as a falfe Traitor againft the moft illuftrious

and moft excellent Prince James the Second, by
the Grace of God of England, Scotland, France

and Ireland, King, thy natural Lord, not having

the Fear of God in thy Heart, nor weighing the

Duty of thy Allegiance, but being moved and fe-

duced by the Inftigation of the Devil, the cordial

Love, and true, due, and natural Obedience which
a true and faithful SubjeCt of our faid late Lord the

King, towards him our faid Lord the King, ftiould

and of right ought to bear, wholly withdrawing -,

and contriving, praCtifing, and with all thy might

intending the Peace and common Tranquillity of

this Kingdom of England to difquiet, moleft, and

difturb i and War and Rebellion againft our faid

Lord the King, within this Kingdom of England,

to ftir up, move, and procure, and the Govern-

ment of our faid Lord the King of this Kingdom
of England to fubvert, change and alter, and our

faid Lord the King from the Title, Honour, and

Kingly Name of the Imperial Crown of his King-

dom of England to depofe and deprive, and our

faid Lord the King to Death and final DeftruCtion

to bring and put ; the fourteenth day of April in

the firft Year of the Reign of our faid Lord James

the Second now King of England, &c. and divers

other Days and Times as well before as after, at

Mere in the County of Chejler aforefaid, falfely,

malicioufly, deviliftily, and traitoroufly, with divers

other falfe Traitors and Rebels, to the Jurors un-

known, didft confpire, compafs, imagine, and in-

tend our faid Lord the King, thy fupreme, true

and natural Lord, not only from the Kingly State,

Tide, Power, and Government of his Kingdom

of England to deprive and caft down, but alfo the

fame our Lord the King to kill, and to death to

bring and put, and the antient Government of

this Kingdom of England to change, alter and

wholly to fubvert, and a miferable Slaughter among

the Subjects of our faid Lord the King throughout

his whole Kingdom ofEngland to caufe and procure,

and InfurreCtion and Rebellion againft our faid Lord

the King within this Kingdom of England to pro-

cure and affift -, and the fame thy moft wicked,

moft impious and devilifh Treafons and traitorous

Compaflings, Imaginations and Purpofes aforefaid

to fulfil and bring to effeCl, thou the faid Henry

E e 2 Baron
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Baron of Delmnere, as a falfe Traitor, then and

there, to wit, the fa-id fourteenth day of April in

the firft Year abovefaid, and divers other days and

times as well before as after, at Mere aforefaid, in

the County aforefaid, falfely, unlawfully,, wickedly,

and traitoroudy with Charles Gerrard, Efq; and

other falfe Traitors to the Jurors unknown, didft

aflemble thy felf, gather together, confult and

agree to raife and procure divers great Sums of

Money, and a great number of armed Men, War
and Rebellion within this Kingdom oi Englanii to

levy and make, and the City of Chejter in the

County of the fame City, as alfo the Caftle of our

faid Lord the King of Chefier, at Chefter in the

County of C^(y?^r aforefaid, and all the Magazines

in the fame Caftle then being, to enter, take, feize,

and furprize, and into thy PoffefTion and Power to

obtain : And that thou the faid Henry Baron oiDe-

lamere afterwards, to wit, the 2 7^^ day of M^jy,

in the firft Year abovefaid, falfely, unlawfully,

wickedly, and traitoroufly didft take a Journey

from the City of London unto Mere aforefaid, in

the County of Chefter aforefaid, thy traitorous Pur-

pofes aforefaid to fulfil and perfedt : And that thou

the faid Henry Baron of Delamere, afterwards, to

wit, the fourth day of Jme, in the firft Year
abovefaid, at Mere aforefaid, in the County of

Chefter aforefaid, in further Profecution of thy un-

lawful, moft wicked and traitorous Purpofes afore-

faid, divers Liege People and Subjedls of our faid

Lord the King, to the Jurors unknown, with thee

the faid Henry Baron of Delamere, and the aforefaid

other falfe Traitors to the Jurors unknown, falfely,

unlawfully, and traitoroufly, in the War and Re-
bellion aforefaid, and in thy traitorous purpofes

aforefaid, to join and adhere didft excite, animate,

and perfuade, againft the Duty of thy Allegiance,

againft the Peace of our faid Lord the King
that now is, his Crown and Dignity, and againft

the Form of the Statute in that cafe made and
provided. How fay 'ft thou Henry Baron of De-
kmere, art thou Guilty of this High-Treafon
whereof thou ftandeft indided, and haft been now
arraign'd, or not Guilty ?

L. Delamere. My Lord, I humbly beg the In-

diftment may be read again.

L. H. Steward. Let it be read again.

[JVhich was done.

L, Delamere. May it pleafe your Grace, I hum-
bly beg the favour to be heard a few Words before

I plead to this Indidment,

L< H. Steward. My Lord Delamere, I am very

unwilling to give your Lordfliip any Interruption,

but according to the Methods of Law, which muft
be obferved in your Cafe, as well as all others, you
muft plead to the Indictment before you be heard

to any thing elfe.

L. Delamere. May it pleafe your Grace, I have
fomething to offer to your Grace's and their Lord-
fhip's Confidcration which is a matter of Law.

L. H. Steward. I know not what matter of Law
you have to offer : If you have a mind to demur
to the Indiftment, you may.

.
L. Delamere. Will your Grace pleafe to hear

what I have to fay .? And then I ftiall fubmit it to

your Grace's Judgment.
L. H. Steward. I would hear what you have to

fay, my L,ord, with all my heart. If I could : But
I muft then pafs by all the Forms and ufual Me-
thods of proceeding, and that without any advan-
tage to you too, and that I fuppofe your Lordfliip

will not define of me. Afk my Lord, whether he
be guilty, or not guilty ? .

CI. of Cr. How fay'ft thou, Henry Baron of De-
lamere, art thou guilty of this High-Treafon where-
of thou haft been indi&ed, or not guilty ?

L. Delamere. I befeech your Grace to hear me
what I have to fay ; I ftiall not detain your Grace
very long, but I beg your Grace to hear me.

L.H. Steward. My 1-ovd Delamere^ I muft keep
you to the known Rules and Methods of Law ;

This is not your time to fpeak, but to plead ; in your
proper time you fliall be fully heard whatfoever you
have to fay.

L. Delamere. If your Grace pleafe, I have fome-
thing to fay which- concerns all the Peers of Eng-
land in point of Right.

L. H. Steward. My Lord, you muft either pleadj

or demur to this Indidlment, that is the ufual Pra-
ctice before any thing elfe can be done.

L. Delamere. My Lord, I have a Plea to offer

to your Grace and my Lords -, and it is with refe-

rence to the Privilege and Right of the Peers of
England.

L. H. Steward. If you have any Plea to offer, it

muft be received, my Lord.

L. Delamere. My Lord, amidft the Hardfhips I

have lain under by my frequent Imprifonments and
clofe Confinement

L. H. Steward. My Lord Delamere, you muft
keep up to the Legal Method of Proceedings : la
Cafes of this nature I would, as far as is poffible for

me to do, indulge a Perfon of your Quality, and
in your Condition j but withal Pmuft do right to

the Court, and not permit any Breach to be made
upon the legal Courfe of Proceedings. You muft
plead, or demur to the Indidtment, before you are

heard to fay any thing.

L. Delamere. Will your Grace be pleafed to hear

me tell you my Reafons why I offer you a Plea of
this nature to the Indi<5tment.

L. H. Steward. My Lord, if youhave any Plea,

put it in.

L. Delamere. Will your Grace be pleas'd to ac-

cept it as I have done it ^ It may be it is not fo for-

mal, becaufe I have had no Counfel allowed me to

perufe and fign it. But as it is, I here offer it to

your Grace's Confidcration.

L. H. Steward. Ay, put it in.

[Then it was delivered to the Clerk.

L. H. Steward. Read it,

CI. of Cr. The hiimhle Plea of Henry Lord Delamere,

to the IndiSfment of High-Treafon againft him, now
to be tried by the Lord High Steward and Peers here

aftembled.

TH E faid Lord Delamere, faving to himfelf all

benefit of Advantage of any further or other

matter of Exception to the Generality, Incertainty,

or InfufHcience of the faid Indidtment, and all mat-

ters and things which do or may concern the fame,

for Plea hereunto faith.

That he was by His Majefty's Writ fummoned
to this prefent Parliament, which began the Nine-

teenth Day of May laft, and attended his Duty
there as a Peer of this Realm.

That for High-Treafon fuppofed to be committed

by him, during the Sitting of the fame Parliament,

he was the Twenty-fixth Day oi July laft, com-
mitted, by Warrant of the Earl of Sunderland, one

of his Majefty's Principal Secretaries of State, to

the Tower of London.

That the Peers in Parliament aflembled, taking

notice by his Petition of the Ninth of November
laft, of his being abfent from his Attendance in Par-

liament, fent a Meffage to his Majefty to know the

Reafon
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Jieafon why he the faid Henry Lord Belamere, a

Peer of that Houfe, was abfent from his Attendance

there.

Upon the Tenth Day of November laft, the Lord
Treafurer reported his Majefty's Anfwer to the faid

MefTage, viz. That the faid Lord Delamere was ab-

fent from his Attendance in Parhament, becaufe he

flood committed for High-Treafon, for levying

War againft the King this laft Summer, teftified

upon Oath, and that his Majefty had given Direfti-

ons that he Ihould be proceeded againft with all

fpeed according to Law.

The Houfe of Peers not being fatisfied with this

Anfwer, the Debate thereof was adjoum'd till the

Monday Morning following

On which Day the Lords refuming the Debate

concerning the Lord Delamere and the King's Mef-

fage ; after fome Debate, the Lord Chancellor by

his Majefty's Command, gave the Houfe an Ac-
count what Proceedings had been againft the Lord
Delamere fince his Majefty's Anfwer to their Addrefs

concerning his abfence from the Houfe j which was

to this Effedt

:

That the King had given Order for a fpeedy Pro-

fecution of him: That the Treafon whereof he was

accufed was committed in Chejhire ; and that being

a County Palatine, the Profecution ought to be

there, and not in the King's-Bench ; as it might be

if the Treafon had been committed in another Coun-

ty : and that therefore his Majefty had given Order
for a Commiffion of Oyer and Terminer into Chejhire,

in order to the finding of an Indiftment againft him
for the faid Treafon. And that accordingly a Com-
miffion of Oyer and Terminer was already fealed

;

and if the Indiftment be not found before the End
of the Term, the faid Lord Delamere^ Prayer being

entred in the King's-Bench, he ftiould be bailed.

All which Proceedings do more fully appear in

the Journals of the faid Houfe of Peers ; to which
the faid Henry Lord Delamere doth refer himfelf.

Afterwards, that is to fay, upon the

Day of the faid Parliament was proro-

gued by his Majefty unto the Tenth Day of Febru-

ary next, as by the faid Journals it doth appear.

Upon all which Matters the faid Henry Lord De-
lamere doth humbly tender this his Plea to the Jurif-

diftion of your Lordlhips in this Caufe, and doth
humbly conceive your Lordftiips ought not to pro-

ceed in the Trial of him upon the Indiftment of
High-Treafon now before you : And that for thefe

following Reafons,

Firfty Inafmuch as it appears by the faid Petition

of the faid Henry Lord Delamere, and the feveral

Orders of the Lords, and the King's Anfwer to the

Meflage of the Lords thereupon. That the faid

Houfe are already poflefled of his faid Caufe, which
is the fame fuppofed Treafon for which he was at

firft committed, and which is the fame Treafon for

which he now ftands indidled before your Lordftiips.

And for this Reafon, your Lordftiips, as he hum-
bly conceives, by the Law and Cuftom of Parlia-

ment, which is part of the Law and Cuftom of the
Land, ought not to proceed againft him upon the
faid Indidtment ; but his faid Caufe ought wholly to

be determined and adjudged in the faid Houfe of
Peers, and not elfewhere, as in like Cafes has been
formerly done.

Secondly, Whereas it is the Right and Privilege of
the Peerage of this Realm, That no Peer thereof
ought to be tried or proceeded againft for High-
Treafon during the Continuance of the Parliament,
except in the faid Houfe of Peers, and before the
whole Body of the Peers there : And, whereas the

aforefaid Parliament is now cont inuing by Proroga
tion, until the Tenth Day oi February next above-
faid, the faid Henry Lord Delamere humbly con-
ceives that by the Law and Cuftom of Parliament
hitherto ufed, which is Part of the Law and Cuftom
of the Realm, he ought not, nor can be tried before

your Lordftiips for the faid Treafons, becaufe the
faid Parliment is ftill continuing, and not diftblved.

And laftly. The faid Henry Lord Delamere doth
further fay. That he is the fame Henry Lord Dela-
mere mentioned in the Commitment, Petitions,

MefTages, Anfwers and Indiftment now read unto
him, and the faid Treafon for which he was com-
mitted, it is the fame Treafon mentioned in the Com-
mitment, Petition, Meflages, Anfwers, and Indi<^-

ment, as aforefaid.

To which faid Indiftment he humbly conceives-

he is not bound by Law to make any further or o-
ther Anfwer.

L. Delamere. May it pleafe your Grace, and you
my Noble Lords, I do not offer this Plea out of
any Diffidence or Diftruft in my Caufe, nor out of
any Diflike I have to any of your Lordfhips that are

here fummoned to be my Triers ; I cannot hope
to ftand before any more juft and noble, nor can I

wifti to ftand before any others : but your Grace,
and my Lords will pardon me if I infift upon it,

becaufe I apprehend it a Right and Privilege due to

all the Peerage of England ; which, as it is againft the

Duty ofevery Peer to betray or forego, fo it is not in

the power of any one, or more, to wave it, or give

it up without the Confent of the whole Body of the

Peers, every one of them being equally interefted.

This, my Lord, I humbly demand as my Right
and Privilege as a Peer of England, and fubmit to

the Direction of your Grace and my Noble Lords.

L. H. Steward. What fay you to it, Mr. At-
torney ?

Mr. Attorney *. May it pleafe your

Grace, This Plea that is here offered Sa^er
by this Noble Lord, is a Plea to the

Jurifdi6lion ; but, with Submiffion, it needs very

little Anfwer, for it has very little in it : The Force

of the Plea is. That he ought to be tried by the

whole Body of the Houfe of Peers in Parliament,

becaufe the Parliament is ftill continuing, being un-

der a Prorogation, and not diffolved ; and becaufe

there was fome agitation of the Matter concerning

this Profecution, upon his Petition, in the Houfe
of Lords ; and therefore it concludes. That he ought

not to be tried by your Grace and thefe Noble Lords
upon this Commiffion, but by all the Lords in Par-

liament. With fubmiffion, my Lord, this is con-

trary to all the antient Precedents, and againft the

known Rules of Law ; for the Law is, if the King
pleafes to try a Peer in Parliament, then the Re-
cord may be brought into the Houfe, and there

they proceed as in other Cafes, and all the Peers are

Judges. Thus it is in the time of a Seffion of Par-

liament ; but if the Parliament be prorogued,

there are many Inftances (and indeed none to the

contrary) that after a Prorogation, the Proceed-

ings are before the High-Steward by Commiffion.

And as to the other part of the Cafe, I have this t0

fay to it, that there is nothir^ at all depending in

the Houfe of Lords that can ouft this Court of the

Jurifdiftion ; for there was not fo much as any In-»

diftment return'd there, no, nor fo much as found

during the Seffion of Parliament. All the Agfta-

tion was only upon my Lord's Petition, and the

King's Anfwer ; that he intended as Ipeedy a Pro-

fecution as could be : Befides, my Lord, your

Grace fees it is a Plea in Paper aad in EngUJh, with-

out
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out any Counrd's Hand, and therefore I hope your

Grace does not expedl that I fhould formally demur
to a Plea in this Form, and that contains no more

of Subftance in it. But I muft defire your Grace to

over-rule it, and that the Prifoner may plead in

chief

L. Beldmere. My Lord, I humbly pray that I

may have Counfel affign'd me, to put my Plea into

Form, and to argue the matter of it.

L. H. Steward. My Lord Delamere^ I am fure

I ought, and ever Ihall be as tender of the Pri-

vileges of the Peers of England, as any other

Perfon whatfoever: For I am concerned, as

well in Intereft as Inclination fo to be, having the

Honour to be one myfelf: But 1 know your

Lordlhip will not think the Privilege of the

Peers is concern'd in this matter -, nor will your

Lordlhip, I dare fay, infift upon matters that are

purely dilatory, if your Lordlhip be fatisfied that

they are fo: And therefore give me leave, my
Lord, to mind you of a few things, whereby your

Lordfliip will eafily fee, that the chief things on

which you infift, are grounded upon Miftakes.

Firft, you fay, the Houfe of Peers was pofTefs'd of

the Caufe ; which could not be, and I will tell you

why; becaufe there was no Indiftment ever re-

moved thither, or lodg'd there : which plainly

proves that the Lords were never poifefs'd of the

Caufe. Nor indeed was the Bill found, upon which

you are now arraigned, till after the Prorogation of

the Parliament. So that they could never come to

be poflefs'd of this matter. Thefe are Miftakes in

point of Faft, and your Lordfliip cannot but well

know them to be fo.

And there is a great Miftake in the Law, that

during the continuance of a Parliament (tho* it

were prorogued, yet if not diflblved) a Peer can-

not be tried but by the Houfe of Lords. This cer-

tainly is a very ftrange Doctrine, and is not only a-

gainft the reafon and methods of Law, but contrary

even to your Lordfliip's own Experience : For your

Lordfliip cannot but very well remember, that du-

ring the continuance of the Parliament, after a Pro-

m cr •
I

rogation, the Lord Cornwallis *, was
7riaiTj.

jj.jg^ before the High Steward, and

fuch a number of Peers as were then fummoned,
upon fuch a Commiflion as I now fit here by. But
indeed during the Sitting of the Parliament, then

all the Peers are both Triers and Judges, as was in

^ the Cafes of my Lord Stafford *, and

ifrTallT- ^y ^^^^ oi Pembroke -f-t they being

a Court of Judicature, then actually

fitting : and therefore this Plea is grounded as upon
miftake in Fadl, fo upon a miftake in point of Law.
So that though as I faid at firft, it is both my Du-
ty and Intereft to preferve the Privileges of the

Peers, yet I muft rake care that no Injury be done

to the Law, and truly I take this Plea to be altoge-

ther dilatory, and I fuppofe your Lordfliip is fatis-

fied of it, and will not infift upon it.

L. Delamere. If your Grace pleafe, it was alledg'd

and agreed in the Cafe of my Lord of Briftol, that

the Caufe of a Peer in time of Parliament properly

belong'd only to the Houfe of Lords ; and that

which pofiiefs'd the Houfe of Lords of his Cafe,

was, as I apprehend, no more than is in my Cafe, a

Petition upon the account of being abfent ; and

there the Lords claim the Cognizance of the whole

Qaufe, and nothing was done but in the Houfe of

Lords. And as to the Inftances your Grace has

mention'd of my Lord Cornwallis (and there was
another of them, my Lord Morley \\) this Queftion
was never under Debate in thofe Cafes ; therefore I
fuppofe they cannot be admitted as Precedents.

L. H. Steward. But, my Lord, it would have
been an Error in the whole Proceedings, if this

Court had not Jurifdiftion : And fure the Judges
who are always call'd to affift in fuch Cafes -, and
who, in Matters of Life, even in the Cafes of com-
mon Perfons, are fo tender and careful, that there

be no Irregularity in the Proceedings, would not
have let things pafs in that manner, had they been
erroneous.

L. Delamere. My Lord, I think no other Prece-
dents are produced but thofe two, and there the
Queftion was never debated.

L. H. Steward. I only put you in mind of thofe

that were lately within Memory -, but no queftion
of it there are a great many more Inftances to be
given.

Mr. At. Gen. I pray your Grace's Judgment to

over-rule the Plea, and that my Lord may plead in

chief

L. Delamere. I hope your Grace will be pleas'd to

aflign me Counfel to put my Plea in Form ; and
that I may have time for it, that they may be heard
to make a folemn Argument in Law.

L. H. Steward. My Lord, if you infift upon it

and think it worth the while to have Counfel heard
we will hear them.

L. Delamere. I fubmit it to your Grace, I only
offer it that I may not be wanting to the fupport of
the Peers Privileges •, I afllire your Grace, I fpeak

not to put ofi^ the Caufe, for I am willing to come
to my Trial, and I have reafon fo to be, for I

queftion not but to make my Innocence appear.

L. H. Steward. My Lord, I tell you what my o-

pinion of the Plea is, but if you infift upon it to have
your Counfel heard, I will hear them.

L. Delamere. I have no Counfel here, if your
Grace pleafe to give me time to fend for them, and
that they may prepare to argue it.

Mr. At. Gen. No, my Lord, if your Grace will

hear Counfel, I for the King muft pray that it may
be done prefently ; for a Plea to the Jurifdidlion is

never favoured, nor is the Party to be allow'd time

to maintain it, but he muft be ready at the time it is

ofFer'd.

L. Delamere. Pray, my Lord, how was it done

in the Cafe of Fitzharris *? His Plea » ^ . ,

was a Plea to the Jurifdiftion, and he "" '°^*

had four Days allow'd him to put his Plea in form,

and to inftrud his Counfel.

L. H. Steward. I am not able at prefent to re-

member what was done in fuch or fuch a particular

Cafe : But according to the general Method and
Courfe of Law, the Plea to the Jurifdiftion is not

favoured, nor time allowed to it, but the Party

muft be ready to maintain it prefently.

Mr. At. Gen. But, with fubmiflion, my Lord,

that Cafe of Fitzharris is nothing to this noble

Lord's Cafe neither : There was a formal Plea put

in Writing, and drawn up in Latin, and a formal

Demurrer joined ; and thereupon I did take time to

fpeak to it. But, with your Grace's favour, by
the Law, the Prifoner muft be always ready to

make good his Plea, if he will ouft the Court of

their Jurifdidlion.

L. H. Steward. Mr. Attorney, if my Lord De-

lamere does infift upon having his Counfel heard, it

He njjas tried by hii Peersfor Murder, April 30, 1666. Keeling'r Reports 53.
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is not fit for me to refafe hearing what they can

fay.

Mr, At, Gen. But that muft be prefently then,

my 1-ord.

L. Delamere. It is my Duty, my Lord, to fub-

mit to what your Grace and my noble Lords fhall

determine : I would infift upon nothing that fhould

offend your Grace or them.

Mr. At. Gen. If your Grace pleafes, you are the

only Judge in this Cafe in Matters of Law : For

thefe noble Lords, the Peers, are only Triers of

the Faft. Therefore I appeal to your Grace's

Judgment, and pray for the King, that this Plea

may be over-ruled ; it being vitious and naught,

both in Form and Subilance.

L. H. Steward. My Lord Delamere, I muft ac-

quaint you, that according to the Conftitution of

-this Court, Matters of Law are determined by me,

as the fole Judge, while I have the Honour to adl

under this Commiffion : But if your Lordfhip in-

fift upon it, to have your Counfel heard, God for-

bid that I fhould deny it you. I will hear what

your Counfel will fay -, and afterwards I will, ac-

cording to the beft of my Underftanding, deliver

my Judgment.
L. Delamere. My Lord, I have never had any

Counfel afllgned me.

L. H. Steward. My Lord, if you have any

Counfel ready, we will hear them.

L. Delamere. If your Grace pleafe to afTign me
Counfel, and give me time to fend for them, and

them time to prepare, I will obey your Grace's

Direftions ; but I could have none here ready, be-

caufe none were afTigned me.

L. H. Steward. My Lord, you cannot, by the

Courfe of Law, have Counfel allowed you in the

Cafe of a Capital Crime, till fuch time as the

Court, where you are called to anfwer, is apprized

that there is fome matter of Law in your Cafe, that

may need Counfel to be heard, to inform their

Judgment, and which they may think convenient

to hear Counfel to : For if in cafe anyPrifoner at

the Bar fhall before-hand be allowed to have Coun-

fel to flart frivolous Objeftions, fuch as this (and

we all know, that there are fome, who will be

eafily prevailed with to endeavour to pick holes

where there are none) and to offer Matters foreign

from the things whereof the Party flands accufed ;

and upon the Prifoner's bare Requefl, Counfel muft

be heard to every trivial Point, the Courts of Law
would never be at an end in any Trial ; but fome
dilatory Matter or other would be found to retard

the Proceedings : But it does not confift with the

Grandeur of the Court, nor your Lordfhip's In-

tereft, to let fuch a frivolous Plea interrupt your

/Lordfhip's Trial. However, if your Lordfhip has

Counfel ready, I will not refufe to hear them.

L. Delamere. My Lord, I hope the Privilege of

the Peers of England.^ is not frivolous. I afTure

your Grace, I do not offer this matter, as if I

thought it more conducing to my Intereft, than

my Trial now. No, my Lord, it is not for my
felf, but for the whole Body of Peers, of which I

have the Honour to be a Member : And if my
Lords here are fatisfied it is not the Right and Privi-

lege of the Peers, I acquiefce.

L. H. Steward. Pray, good my Lord, do not

think that I fliould fay any fuch thing, that the

Privilege of the Peers is frivolous •, for you do not
hear me fay, That this is one of their Privileges.

As I v/ould not willingly miftake you, fo I dellre

your Lordfhip would not mifipprehend or m.ifre-

prefent me. I fpoke not at all of the Peers Privi-

lege, but of your Plea : I tell your Lordfliip, I

think your Plea is not a good Plea, to ouft this

Court of the Jurifdiclion of your Caufe. But if

your Lordfhip have a mind to have your Counfel
heard to it, in God's Name let them come •, they
fhall be heard : And v/hen that is done, to fatisfy

you the more, I will advife with my Lords the

Judges, that are there to aflift, v/hat they take to

be the Law in the Cafe ; and, upon the whole, I

will deliver my Judgment as well as I can.

L. Delamere. I hope your Grace will be pleas'd

to advife with my Lords the Peers here prefent ; ic

being upon a Point of Privilege.

L: H. Steward. Good my Lord, I hope you that

are a Prifoner at the Bar, are not to give me Di~
reftlon, who I fhould advife with, or how I fhould
demean my felf here.

L. Delamere. I beg your Grace's Pardon ; I did

not intend to give your Grace any Direftion.

L. H. Steward. My Lord, I fhall take care to

perform that Duty that is incumbent upon me, and
that with all Tendernefs to your Lordfhip : Andj
I afTure your Lordfhip, I will have as much care

that I do not injure you, as I will that I do not

wrong my own Confcience ; and I will endeavour to

difcharge my Duty to both, with the utmoft Fidelity,

L, Delamere. I humbly thank your Grace ; 1

queftion it not : But if your Grace pleafe .

L. H. Steward. My Lord, you muft pardon me ;

I can enter into no further Interlocutions with your
Lordfhip. If your Lordfhip have any mind to have

Counfel heard, and your Counfel be ready, we will

hear them.

L. Delamere. If your Grace require of me to pro-

duce Counfel prefently, and they to argue it imme-
diately, I muil: acquaint your Grace, I cannot do it

;

For I have none here.

L. H. Steward. My Lord, I cannot tell how to

help it : the Plea muft then be over-ruled and re-

jedted.

Clerk of the Crown. Henry Baron oi Delamere, art

thou Guilty of the High-Treafon whereof thou

ftandeft indifted, and haft been now arraign'd, or

not Guilty ?

L. Delamere. Not Guilty.

Clerk ofthe Crown. Culprit, how wilt thou be tried ?

L. Delamere. By God, and my Peers.

Clerk of the Crown. God fend thee a good Deli-

verance. Serjeant at Arms, make Prpclamation.

Serjeant at Arms. O-Yes! If anyone will give

Evidence on behalf of our Sovereign Lord the

King, againft Henry Baron of Delamere, the

Prifoner at the Bar, concerning the High-Trea-
fon whereof he ftands indided, let them come
forth, and they fhall be heard : for now he

ftands at the Bar, upon his Deliverance

T^hen his Grace gave the Charge to the Peers 'Triers in

this manner

:

L. H. Steward. My Lords, I know you cannot

but well remember, what unjuft and infolent At-

tempts were made upon the rightful and unalterable

SuccefTion to the Imperial Crov/n of thefe Realms,

under the pretence of that which has been fo often

found to be the Occafion of Rebellion, I mean,

the fpecious Pretence of Religion, by the fierce,

froward, and phanatical Zeal of fome Members of

the Houfe of Commons, in the laft Parliaments under

the late King Charles the Second, of ever-bleffed

Memory.
Which, by the wonderful Providence of Al-

mighty God, not prevailing, the chief Contrivers

4
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of that horrid Villany, confulted together how to

gain that Advantage upon the Monarchy by open

Force, which they could not obtain by a pre-

tended Courfe of Law.
And in order thereto, it is too well, known, how

they had feveral treafonable Meetings, made bold

and riotous Progrefles into feveral Parts of the King's

Dominions ; thereby endeavouring to debauch the

Minds of the well-meaning, though unwary and

ignorant, Part of the King's Subjefts.

But thefe their evil Purpofes, it pleafed God alfo

to fruftrate, by bringing to ' light that curfed

Confpiracy againfl: the Life of his facred Majefty,

King Charles the Second ; as alfo, againfl: that of

our dread Sovereign, that now is, whom God long

preferve,

Thefe helliih and damnable Plots, one would have

thought, could not have furvived the jufl: Condem-
nation and Execution of fome of the chief Con-

trivers of them -, efpecially confidering, that after

it had pleafed Almighty God to take to himfelf

our late merciful and dread Sovereign, no fooner

was his facred Majefl:y, that now is, feated in the

Royal Throne of his Ancefl'ors, but he made it his

utmofl: Endeavours, not only to convince the World,

that he had quite forgot thofe impudent and abomi-

nable Indignities that had been put upon him, only

for being the bell of Subjedts, and the beft of Bro-

thers j but did alfo give forth the moft Benign Af-

furances imaginable to all his loving People, that

he would approve himfelf to be the befl; of Kings.

And further to evince the Reality of thefe his

Gracious and Heroick Refolutions, he immediately

called a Parliament -, and therein repeated, and fo-

lemnly confirmed his former Royal Declarations of

having a particular Care of maintaining our efl:a-

blifh'd Laws and Religion : With which that Wife,

Great, and Loyal Aflembly, were fo fully and

perfeftly fatisfied, that they thought they could

not make fufficient Returns of Gratitude for fuch

Gracious and Princely Condefcenfions.

And yet, my Lords, while the King and the

Parliament were thus, as I may fay, endeavouring

to out-do each other in ExprefTions of Kindnefs,

that wicked and unnatural Rebellion broke out ; and

thereupon the Arch-Traitor, Monmouth, was, by

a Bill brought into the Lower Houfe, and pafs'd

by the general Confent of both Houfes, (and I

could wiHi, my Lords, for the fake of that Noble

Lord at the Bar, that I could fay, it had pafs'd

the Confent of every particular Member of each

Houfe) juflily attainted of High-Treafan.

My Lords, what ftiare my Lord at the Bar had

in thofe other matters, I mufl: acquaint you, is not

within the compafs of this Indiftment, for which
you are to try him, as his Peers ; for that is for a

Treafon alledged to have been committed by him,

in his Majefty's Reign that now is.

Give me leave, my Lords, to detain you but

with a Word or two more on this occafion -, and

that is, to let you know, that as my Lord at the

Bar may, with great fafety and fecurity to him-

felf, rely upon your Lordfhips Candor and Integri-

ty, that you will be tenderly careful, and ready to

jicquit him of the Treafon whereof he is accufed,

if, upon the Evidence that fhall be given you, you

fliall find him innocent : So I mufl: tell you, the

King has an entire confidence in your Refolution,

Fidelity, and good Affeftions to him, that you

will not, by reafon of the Prifoner's quality, and

nearnefs to you, as being a Peer of this Realm,

acquit him if he fliall appear to be guilty.

My Lords, I have one thing further to mind
your Lordfliips of, that, according to the ufuai

Forms of Proceedings in thefe Cafes, if your Lord-
fhips have any Queftions to propound, wherein you
would be fatisfied as to any Matter, either of Fad
or Law, your Lordlhips will be pleafed to put thofe

Queflions to me, and I fliall take care to give your
Lordfhips the befl Satisfaction I can.

L. Dslamere. My Lord High Steward, I beg the
favour of your Grace, I may have one to write
for me.

L. H. Steward. Ay, by all means. Let my Lord
have whom he pleafes to write for him.

Mr. * Recorder. May it pleafe your
Grace, my Lord High Steward of Eng- * '^'> Thomas

land, and you my noble Lords, the
•'^""^''*

Peers of the Prifoner at the Bar : Henry Baron of
Delamere, the Prifoner at the Bar, flrands indidted,

for that he, as a falfe Traitor againfl: the mofi: illiu

fl:rious and mofl: excellent Prince, our Sovereign
Lord the King that now is, not having the Fear of
God in his Heart, nor weighing the Duty of his

Allegiance, the 14th day of Jpril lafl:, at Mere,
in the County of Chejler, did malicioufly confpire,

with other falfe Traitors, to the Jurors unknown,
the death and depofing of the King : And for the
better and more eff'edlual fulfilling of thofe his

Treafons, the faid 14th day of April, at Mere a-
forefaid, did malicioufly and traitoroufly afl^emble,

confult, and agree with Charles Gerrard Efq; and
other falfe Traitors, to raife great Sums of Mo-
ney, and procure Numbers of armed Men, to make
a Rebellion againfl: the King, and the City and Ca-
flle of Chejler to feize, with the Magazines there j

and that afterwards, the 27th day of May lafl:, he
took a Journey from London to Mere aforefaid, to
accomplifh his treafonable Intentions. And further,

that upon the 4th day of June, in further profe-

cution of his traitorous Purpofes, at Mere afore-

faid, he did incite divers Subjedls ,of our Lord the
King, to join with him, and other falfe Traitors,

in his Treafon. And this is laid to be againft the
Duty of his Allegiance, againft the Peace of our
Sovereign Lord the King, his Crown and Dignity,
and againfl the Form of the Statute in that cafe

made and provided. To this Indidlment, may it

pleafe your Grace, and the refl of thefe noble
Lords, my Lord Delamere, the Prifoner at the Bar,

has pleaded Not Guilty ; and for his Trial, has put
himfelf upon his Peers. We Ihall therefore call

our WitneflTes for the King ; and if we prove him
guilty, we do not quefl:ion but your Lordfliips will

find him fo,

Mr. At. Gen. May it pleafe your Grace, my
Lord High Steward of England, and you my noble
Lords the Peers : My Lord Delamere, the Prifoner

at the Bar, fl:ands indidled for confpiring the Death
of his Majefl:y, and in order thereunto to raife a
Rebellion in the Kingdom.
My Lords, in proving this Charge upon him,

we crave leave to give your Grace, and your Lord-
fhips fome Ihort Account, by Witneffes that we
have here, of a former Defign that was previous
to this matter, for which this noble Lord flands

here accufed : And we fhall not trouble your Grace,
and your Lordfhips, with any long Evidence, be-
caufe it has received many folemn and repeated Tri-
als ; and, as to the proof of it, has been confirm-
ed by as many Verdids. But we do it, rather to

give fome account, as an Introdudlion to a mate-
rial Evidence, by fhewing, that Chejhire, which was

the
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the Province of this noble Lord, was one of the

Stages where that Rebellion was principally to be

afted ; and that, preparatory to it, great riotous

Alfemblies, and tumultuous Gatherings of the Peo-

ple, were fet on foot by the Confpirators,

We (hall then fhew, my Lords, that after the

late Duke of Motimoulh, (the Head of the Confpi-

racy) went beyond Sea, (efpecially after the death

of the late King) frequent Meflages, and Inter-

courfe of Correfpondency, were fent and held be-

tween him, and the reft of his Accomplices abroad,

and their Fellow-Confpirators here at home.

And particularly, we fhall prove, that a little

before the Rebels came over laft Summer into the

JVeJi, the Duke oi^ Monmouth did difpatch one Jones,

(who was one of the moft confiderable Agents in

this Contrivance) to come from Holland into Eng-

land, to let his Friends know, that tho' he had in-

tended to go into Scotland, and begin his Work
there, yet now his Refolutions were for England ;

where, he hoped, his Friends would be prepared

for him. And with this Meffage and Refolution of

his, Jones was to acquaint fome Lords, (who they

were, the Witnefs will tell your Lordfnips, but)

among others, this noble Lord, the Prifoner, was

one : And to acquaint them, befides, that he would

immediately fet fail for England, whether he would

come fo foon as he could get. That he had a De-

fign to have landed in CheJJoire, where he expefled

to be moft readily receiv'd ; but finding that in-

convenient, they fliould have notice four or five

Days before-hand, of the Place of his landing

which he intended fhould be in the Weji. And,
among the Directions that Jones had to give to

thofe Lords, one was, that they fhould imme-
diately repair into Chejhire, there to wait for the

News.
Thefe Inflruftions Jones had given him in Wri-

ting, but fealed up, with an injunction not to open

them till he came to Sea ; and then he was to per-

ufe that Writing, and deliver his Meflage accord-

ing to his Inftrudtions : And in that Writing was

the name of this noble Lord, as one that was prin-

cipally relied on, to carry on the Rebellion in Che-

fhire. And we fhall give you an account, that the

late Duke of Monmouth did look upon Chejhire as

one of his main Supports, and upon my Lord De-

lamare as a principal Afllilant there.

My Lord, this Meffage was Jones to communi-
cate to Captain Matthews, and Captain Matthews

was to tranfmit it to this noble Lord, and the other

Perfons that were concern'd with him. Jones ar-

rived with this Meffage here in England upon the

27th oi May : [And I muft beg your Lordfhips

to obferve the Time parti,cularly.] But Captain

Matthews, to whom he was direfted, was not to be

found i nor Major Wildman, to whom, in the ab-

fence of Captain Matthews, he was to apply him-
felf, as you will hear more fully from the Wit-
nefs's own Mouth : Thereupon he fends for one

Difney, (a Name which your Lordfhips cannot

but know, he being fince executed for Treafon)

and one Brand, whom your Lordfhips will like-

wife hear of ; and they meet with the fame Jones,

who communicates his Meffage to them, and they

undertake to deliver it to the Perfons concern'd ;

Captain Matthews being out of Town, and Ma-
jor IVildman not to be found.

That very Night, my Lords, this fame Brand,

and Difney they meet this Noble Lord, my
Lord Belamere, at the Coffee-Houfe, and give
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him an Account of the Meffages: And as foon

as ever he had received the Meffage, upon that

Twenty-Seventh of May, at ten of the clock

at Night, does my Lord Delamere difpatch out
of Town, with only one Servant to attend him,
and two other Friends that he had pick'd up, or

appointed to meet him, and go with him.

With all thefe Badges of Plot and Defign,

does my Lord Delamere fet out that Night. It

was the fame Night that Jones came to Town

:

It was late at Night. He changed his Name,
and went by the Name of Brown. He chofe to

go all the By- Roads, and would not keep the

high common Road ; and went with gr^t fpeed„

as we cannot but prefume according to the Mef-
fage delivered by Jones, on purpofe to repair into

Chejhire.

And if your Lordfhips pleafe to obferve, you
will find feveral remarkable Inflances of Plot
and Contrivance in the matter : Firft, That a

Nobleman, and one of fo confiderable a Cha-
racter in his Country, as my Lord Delamere.,

fhould make fuch hafle out of Town with fo

fmall an Equipage, as but one Servant. Then,
that he fhould go fo late at Night: Again^
that he fhould change his Name; and that

fhould prove to be a Name not cafually taken
up, as the firfl Name he could think of next his

own ; but a Name of diftinCtion, that he was
known by among all his ovv'n Party : For all the

Communications between the Confederates and
him, were managed, as to him, under the Name
of Brown. By that Name, feveral of the late

"D'jkt of Monmouth'% Traitorous Declarations were
fent for; which were to be fent to him, or by
him, into Chejhire : And that alone, with Sub-
miffion, my Lords, would be a fhrcwd Circum-
ftance of Sufpicion, that a Noble Lord, fuch an
one as my Lord Delamere, fhould affume the Name
of a Commoner, and pofl out of Town fo ill ac-

companied in a Difguife at that time of Night %,

efpecially the Parliament being then fitting, as re-

ally it was.

But befides all this Circumflantial Evidence,

we fhall prove, by Pofitive Teflimony, what
the hafty Bufinefs was, that made my Lord un-

dertake this Journey in this manner : For, ha-

ving notice of the Duke of Monmou'h's, Inten-

tion to land fpeedily in England, when he comes
into Chejhire, he actually fets about the Work
to put that County in a forwardnefs to affifl in

the Rebellion, endeavours to flir up the People

to join with him ; and acquaints one that he
imployed in that Affair, with the whole Defign,

that he was engaged to raife fo many Thoufand
Men, and fo much Money, to be ready by fuch a

a Day.

'Nor does my Lord refl here : But, after the

Duke of Monmouth was landed in the Weft, to

corrupt the Minds of the People, we fhall prove

what Difcourfes he had, (and thefe will teflify

his Inclinations to the Caufe) concerning the great

Victories he had obtained over the King's Forces,

and how he applauded his Conquefts.

My Lords, we fhall plainly fhew you all this

that I have opened in plain Proof: And then, we
fhall fubmit jt to your Lordfhips Judgments,

whether this noble Peer be Not Guilty, as he has

pleaded to his IndiCtment.

L. H. Steward. Call your Witneffes, Mr. At-

torney : Who do you begin with ?

F f Mr,
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Mr. At. Gen. My Lord Howard of Efcrick : We
3ef]re he may be firft fworn. [Which was done.

L. H. Steward. Well, what do you afk my Lord

Howard ? \

Mr. At. Gen. My Lord, I call you ro give an

Account what you know of a Defign of an

Infurreftion that was to have been ; and in

what Parts ; and what fhare Chejhire was to have

had in it, in the late King's Time.

L. H. Steward. You hear the Queftion ; what

fay you to it, my Lord ?

L. Howard. My Lord, I am to direfl my felf

to fpeak to what was done in the late King's

Time : For as to that Noble Lord at the Bar, I

have nothing to fay againft him.

L. H. Steward. My Lord Howard, if I appre-

hend Mr. Attorney aright, you are not called as a

particular Witnefs againft my Lord Delamere ;

but only to give an Account, what was agreed

upon in any Confultations, where you were pre-

fent, in the late King's Time, about a Con-

fpiracy for an Infurreftion ?

L. Howard. If fo, my Lord, then I am called

not to be an Evidence againft my Lord Delamere,

but againft my Self -, that is, to repeat what I

have often delivered at feveral Trials, in the

Courts of Juftice ; and which I muft always re-

peat, with Shame and Confufion for my Guilt,

as I cannot but always refiefl upon it with Sor-

row and Horror. But if it be for the Service of

his Majefty, and this Honourable Court, for me
fo to do, I fhall endeavour to comply with it,

and repeat it as well as I can, by the AfTiftance

of a broken Memory •, it being an Account of

things done feveral Years paft, and from a Me-
mory interrupted by fuch Accidents as are very

well known, and as have difabled me to make
a more diliindt and particular Relation before fo

great an Auditory.

My Lords, I fuppofe, it will be expefted, I

lliould begin my Account with the Occafion and
Ground, and the Time when thofe Things hap-

pened.

L. H. Steward. Take your own Method, my
Lord.

L. Howard. Truly, my Lord, I am not able

to fix the particular time, unlefs you will give

me leave to reckon the Years by the Sheriffs of
London, as the Romans ufed to do theirs by their

Confuls ; for I have no other means of computing
the exafl Time.

L. H. Steward. Pray, my Lord, tell the Times
as near as you can, and ufe what helps for your
Memory you think beft.

L. Howard. My Lords, it was in that Year,
when Mr. Shute and Mr. Pilkington were Sheriffs,

for the City of London : And at that time, it is

well known how great Heats did arife upon the

Contefts that were in the City, about Eledtion of
OfHcers for the Year enfuing

Mr. At. Gen. May it pleafe your Grace, my
Lord Delamere feems to be faint with ftanding

If your Grace pleafe, a Chair may be provided
• for my Lord to fit in,

L. H. Steward. Ay, by all means : Let a Chair
be provided for my Lord to fit down. Go on,
my Lord.

L. Howard. My Lord, I was faying, that the

Conteft about the difputed Eleftion of Sheriffs,

had occafioned fuch Heats in the City of London,
and other Places, that it was even beyond the

common exprefFions of difcontent. I knew nothing

of any particular Defign there was in hand till about
fix Weeks after, when Captain Walcot came to me,
a Perfon I had known fome time before, and upon
difcourfe, acquainted me, that he had found out

that there were fome Perfons engaged in a confi-

derable A6tion that was near its Execution ; and
that in order to it, he had had notice given him to

make preparation, and thereupon he had thought

fir, for that reafon, to withdraw from the place

where he did at that time lodge, (which was in

Red-Lion Court in Fleet-Jtreet, as I remember) and
betake himfelf to a private Lodging, that he might
be the readier for Aftlon-, and to put himfelf into

a better Equipage for joining in the Enterprize, he
had bought himfelf a Horfe, and fent his Son into

Ireland to turn all he could into ready Money, and
return It, that he might be the better able to go
through with the Undertaking. My Lords, this

was a great furprife to me •, for though I knew, as

all the reft of the World did, that there v/ere great

difcontents, yet, till then, I never had any inti-

mation of any particular defign. I told him I was
going into the Country, but fhould be glad to know
how things went, and defired him to write to me,
and gave him a little Cabala or Cypher to difgulfe

the matter he was to write about. And v/hen I was

in the Country, I did receive feveral Letters which
Intimated fomething of a Defign that was going on,

and at laft he writ with fome warmth to me, of

a necefllty we were under to enter into A6tion,

and of the readinefs of my Correfpondents ; (for the

Style of the Letters was that of Merchants, for fo

was the Cant that I had given him :) But truly I

was not over-hafty in my return to London, be-

caufe I rather chofe to fee what would be the IfTue

of what was then projefted, before I did in-

termeddle in fuch an Affair, and fo made ufe of

all the delays I could to retard my return, and
came not to Town till that Week which deter-

mined the long continued Controverfy In London.

Nay, and then alfo avoided meeting with any bo-

dy in any fet-way, till I could better fee how things

were managed, and what event they would pro-

bably come to : thereupon I would not go to my
own Houfe, but took up my Lodging at Mile-end,

and lay three or four Days, till the Day came
for confirming the new-elefted Sheriffs, and the

Eledion of a new Lord Mayor, which, as I take it,

is on the day before Michaelmas-diy, and Michael-

mas-day. When that day was over, I could not

find there was any Intention of entering Into any

fort of Afllon ; I found indeed there were great

Murmurings in the mouths of all forts of Peo-

ple, and very angry warm Speeches, and nothing

elfe : So I thought the bufinefs was over for that

time, and thereupon away I went to my own
Houfe. This, my Lords, was upon the Satur-

day, as I remember : Upon the Monday Morn-
ing Captain Walcot came to me, and defired that

he might have fome private difcourfe v/ith me
in my Garden ; and there he told mc, my Lord
Shaftesbury had withdrawn himfelf, and that he

did believe things were in a great Preparation

for Aftion. I defired him to tell me what It was ;

he anfwered me. That he defired to be excufed

in that, for I muft go to my Lord Shaftesbury

y

who would give me an account of the whole :

and withal he told me, my Lord Shaftesbury

had been much deferted and ill uftd by thofe

Lords upon whofe concurrence he had rely'd,

and
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and that was the reafon why he had v.'ithdrawn

himfelf, and kept himfelf fo private. I told him,

I did not know my Lord Shaftesbury had any

defire to fpeak with me. Yes, he faid he had,

for he had fent him to me on purpofe, and he

was to bring back my anfwer, whether I would

join or no. I told him, if my Lord defired to

fpeak with me, I would wait upon him ; and

thereupon I went with him, and he carried me
to a place where my Lord Shaftesbury was re-

tired into the City, fomewhere about Fofier-Lane

or Wood-Street, at the houfe of one Watfon. When
I came there, after Salutation, my Lord Shaftef-

bury began to make great refiedlions upon the

Mifery and Badnefs of the Times, particularly,

upon the iflue of that great Affair, the Eledion

of the Sheriffs, which had ended fo unfortunately

to the Terror of all good men : For whereas be-

fore, the great and fure refort of innocency was

to the Integrity of our Juries, when returned by

fair and equal Sheriffs, they looked upon the

eagernefs of getting thofe Perfons fworn that

were then in OfRce to be a defign to intrap the

innocent, the elefted Sheriffs being efleemed per-

fons that would accommodate themfelves to the

humour of the Court ; and now every man muft

be run down for Crimes that he was no way
guilty of, if the finger of the Court did but

point him out to deftrudlion. The apprehenfion

of this, he faid, had made him withdraw himfelf,

not knowing how foon he might be feiz'd, fhould

he have remain'd in publick -, and he thought

the danger was as imminent upon, and likely to

reach to others, as well as to him ; and particu-

larly to my felf, and therefore, he faid, the fenfe

of this danger ought to put every EngUJhman,

that had a value for his Country, and any thing

that was dear to him in it, upon ufing his ut-

moit endeavours to give fome prevention to thofe

calamities which were impendent over us, and

which threatned the deftruction of all men that

flood up for the Rights of the people : and this,

he faid, was his refolution.

My Lord, in order to this, he declared to me,
what Preparations had been made for the Raifing

of Force for this purpofe; he faid, there were

eight or ten thoufand Men (I cannot fix the par-

ticular number) that he was well afTured to have

ready in the City ; That there had been divers

Horfe (I think about Fourfcore or an Hundred
he named ) that about a Fortnight before, had
been, by parcels, drawn into the Town, with-

out being obferved ; and thefe were in daily ex-

pectation to go into Aftion ; but through the

unhandfome Difappointment of the Duke o'i Aion-

mouth, and the other Lords that adhered to

him, who were to have joined in the Aftion,

and have fet the Wheels at work in other Parts,

he was left alone to do the whole in his Pro-
vince of London, they being not ready to concur
according to their Engagement : But as he fhould

have the greater Danger, fo he fhould have the

greater Glory •, and he refolved to go through
with the. Attempt, or perifh in the Execution.

To all this Difcourfe I gave fuch an Anfwer
as the nature of the thing required: I told my
Lord Shaftesbury, I could not deny all thofe

things to be true, as he hath reprefented them
in his Difcourfe ; and that I would net dillrufl

his Judgment fo much, as to fuppofe he would
enter upon fuch an Affair, without due delibe-
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ration of all the Circumdances requifite to it ;

and fo I would not queftion, but there was fuch

Preparations, and that he had Affurance of fuch

a Force, as he had fpoke of, whenever they fnould

begin any Aftion. But I told him fomething

fluck with me, and troubled me very much ;

That, in a time of fuch difficulty, when the

convenient Help of the Nation was all little e-

nough to join in the Work, he fhould fland by
himfelf, and engage in fuch an Enterprize, in

feparation from thofe other Lords, of whofe
Help there would be fo much need. He faid,

he could not help / it, they had appointed this

time, and that, but now, when it came to the

pufh, they were not ready to do their Parts ;

but the People were now in fuch expectation of

fomething to be done, efpecially in Ijjndon, that

it was impofTible to reflrain them, and as im-

pofTible to get thofe Lords ready to join with

them. I told him, I was altogether unacquainted

with the proceedings in this Affair, and that all

of it was wholly new to me : But pray, my Lord,

faid I, give me leave to aft that part in this

bufinefs, that, I think, will moft conduce to the

fuccefsful IfTue of it, which is to be a Media-

tor between you ; and let me defire you to lee

things reft as they are, till I have endeayoured to

create a better underftanding between your Lord-

fhip, and thofe Lords, of whofe Tergiverfation

you feem to complain. Upon this my Lord
was in a great heat, and exprefs'd himfelf with,

great warmth ; but at laft, with much ado, he

gave me permifTion to go to the Duke of Mon-
mouth, and aifure him, and the reft of the Lords

that were concern'd, and tell them from him,

that, if they would be ready to take the Pofts

that were alTign'd them, according to their own
former Agreement, and immediately enter upon

Aftion, he would join with them ; but if not,

he was refolved to go on alone. This was, as I

remember, upon Tuefday, the Second of O^ober :

upon the Wednefday IVlorning I went to find

out the Duke of Monmouth, but coming to his

Lodgings, he was gone to Moor-Park, where,

when I came, I found feveral Perfons with him 5

but after a little time, I feparated him from the

Company, and whifpering to him, I gave him to

underftand, how great a Diforder I found my Lord

Shaftesbury in, and how great a Complaint he

made of his being deferted by him, and the other

Lords engaged with him, and what Refolution

he had taken to fet upon the Work alone. " My
" Lord, fays he, I think the Man is mad, his

" Fear makes him lofe his Underftanding ; I do
" not know why he hides himfelf from his Friends,

" that no body can tell where he is : but as to

" that which he fpeaks of, of our forfaking him,
" and Breach of Faith, he is miftaken. For,
*' 'tis true indeed, we are about doing the

" Thing, that he is fo eager for, but we are

" not for doing it fo haftily, as his Fears pre-

" cipitate him to do ; and he muft excufe us,

" if we comply not with his Humour, to hazard

" the whole Undertaking by a rafli beginning."

Upon that, I faid to him. My Lord, I fhali

not difcourfe the Particularities of the bufinefs

with your Grace ; but this is all that I at pre-

fent addrefs to your Grace for, to be a means,

if I can, with your Grace, as I have been with

him, to procure a Meeting betwe6n you, that

you may fettle it with one another. " With all

^ f 2
" tt

ixiy
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*' my heart, fays the Duke, pray let it be fo ;

*' for, though my Lord Shaftesbury is angry
*' without a caufe, yet I would not have him
" lofe himfelf in a temerarious Undertaking,"

My Lord, faid I, I will tell him what you fay,

and will fee if I can work him to a Compli-

ance whh the Propofal. The next day, being

Thurfday, my Lord, I went to my Lord Shaftef-
hury again, and reported to him the Difcourfe

I had with the Duke of Monmouth^ and what
Anfwer he had given to his Complaint of their

.deferting him. He reply'd, " It was falfe, they
'* had pofitively engaged to be ready by fuch a
*' time, and had appointed the very Day -, but
*' now they were off, and would not tell when
*' they would be ready :" and withal, he told me,

.he greatly, fufpefted the Duke of Monmouth to

have a fecret Correfpondence with the King. I

then defired him. That he would pleafe to con-

fent to the Treaty that was propofed, and give

the Duke of Monmouth^ and the Lords a Meeting.

He, in great heat, replyed, No, he would come
no more at them. It is ftrange, my Lord, faid

I, that you fhould have fuch an Opinion of thefe

Men, that they would go about to betray you ;

they are not Men of that fize : but he perfifted

in it, that they had dealt perfidioufly with him :

For after a pofitive Agreement, when the Thing
was brought juft to the Birth, they withdrew
their helping hand : but he was fure, in London^

he could raife a fufEcient Force to do the Work,
and if he were but once fet on horfe-back, he

would head them himfelf : But yet he was wil-

ling to put it off for a Fortnight, or three Weeks
longer, if they would be fure to keep pace with

him. With this Propofal I went the next day,

which was Friday, to the Duke oi Monmouth, and
had the fame Anfwer from him, that I had be-

fore •, but withal, he bid me tell my Lord Shaftef-

hury. That he did make it his earneft Requeft to

him, to give him and his other Friends a Meet-
ing before he engaged in this bufinefs : For he
found by his precipitation, he was about to de-

Ilroy himfelf, and all that adhered to him. There-
upon, I came to my Lord Shaftesbury again, upon
the Saturday j and when I came there, after a

long and importunate urging all the Arguments
i could think of, I fo far prevailed with him,
that he agreed to give them a Meeting, upon
condition, that it fhould be the next day : and
becaufe it fhould be fo private, that no notice

might be taken of it, he chofe to have the Meet-
ing at his own Houfe, where no body would
fufpeft him to be, and whither he would be con-
veyed, under the Difguife of a Parfon. I went
back with this MefTage to the Duke of Monmouth,
who did undertake, that the other Lords fhould

be there.

L. H. Steward. My Lord Howard, not to

interrupt you, Did he name thofe other Lords ?

If he did, pray acquaint my Lords, who they
were.

L. Howard. My Lord Shaftesbury named my
Lord Ruffel and my Lord Gray, and a great

many more that fhould bear their parts. I went
to the Duke of Monmouth, and told him of it, I

fay, and he engaged, that they fhould certainly

be there : But, upon the Sunday Morning, when
I came to the Temple, there I found a MefTage
left for me, that my Lord Shaftesbury had receiv'd

an Alarm, That there was fome great Tories

living near his Houfe in Alderfgate-flreet, who
were continually fpying about ; and fo great a

Company might make their more than ordinary

Obfervation : That this gave him fuch a Jealoufy,

as would not permit him to meet according to

his Appointment. Afterwards, I came to a better

underflanding of the Reafon of this, and found
there was fome Fineffe in it, which I could not

comprehend before : But after this time, I never

faw my Lord Shaftesbury, for he removed then

to other Lodgings. So that, what I now fpeak

of him, is only what I had, by hear-fay, from
others : For I had no knowledge of what pafs'd,

as to him, but what I had from Capt. Walcot ;

who told me. That after that, there were feveral

days of Meeting appointed, but flill, from time

to time, put off ; but upon what reafon, I cannot

particularly remember.

This is all I know of my Lord Shaftesbury ; and
the latter Part is wholly by Hearfay from Walcot,

But by reafon of this Agitation, we continued

under Expedation till fuch time as my Lord
Shaftesbury went into Holland ; where he fhortly

after died. And truly, I thought, at that time,

much of the Defign was quafhed, and laid afide :

Bur, foon after Fergufon came over ; who, when
he came here, began to revive and quicken the

Bufinefs, and pufh it on to Execution. I fpoke

with him at the One Bell in the Strand ; and there

he gave me an Account of all the Steps that had
been taken : He told me what Preparations had

been made in the City, in general ; what to feize

the Gates of the City ; what to poffefs themfelves

of the Tower ; what to attack the Guards ; and

feveral other things, which I can't now fo well re-

member, the ImprefTions of them being worn out

of my Memory, by length of Time, and other

Accidents.

This, in general, is all that I can fay, as to

what was previous to the particular Engagement

wherein I was qoncern'd : For, at lafl, after ma-

ny Difcourfes, fte Troubles and Difficulties of

the Time increafihg, and the Dangers that threat-

ned us, as we thought, growing higher and high-

er, this gave an Occafion for our uniting Coun-

fels, and entring into a kind of Junlio ; which, I

fuppofe, is foreign to this Affair before your Lord-

fhips ; and therefore, I fuppofe, would be like-

wife impertinent for me, to trouble your Lordfhips

with.

L. H. Steward. Mr. Attorney, do you defire my
Lord Howard fhould give an Account of the o-

ther Meetings, and Confultations, at which he was

prefent ?

Mr. At. Gen. My Lord, I think there will be

no need of it ; and I am unwilling to take up

your Grace's Time to no purpofe.

L. Howard. As for that Noble Lord at the Bar,

I know nothing concerning him.

L. H. Steward. Then, Gentlemen, will you have

him aflced any Queftions ?

Mr. At. Gen. No, my Lord.

L. H. Steward. My Lord Delamere, will you alk

him any more Queftions ?

L. Delamere. No, my Lord.

Mr. At. Gen. Before my Lord Howard goes,

I would afk him one Queftion in general, whe-.

ther he knew of any Defign of a Rifing in Che-

Jhire ?

L. Howard. No, my Lord, I knew of none at

all.

Mr.
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Mr. At. Gen. Then we defire my Lord Gray

may be fworn.

\JVhich was done,

Mr. At. Gen. Pray, will you give his Grace

and my Lords an Account, what you know of

any Defigns of an Infurredtion or Rebellion, when
you were beyond Sea, or before ? and who were

engaged in it ?

L. Gray. My Lord, I am fubpcena^d hither on

behalf of the King ; and I am alfo fuhpceno^d on
behalf of my Lord, the Prifoner at the Bar. I

do not know any thing, that I can fpeak of my
own Knowledge, againft the Prifoner ; nor have

I any thing to fay, that I know of, that will be for

his Advantage. But I am here ready to anfwer

fuch Queftions, as Ihall be afk'd me, either of one

fide, or the other.

Mr. At. Gen. My Lord, the Queftion I afk

you, is. What do you know of any Defign of a

Rifing in Chejhire, and when .''

L. Gray. About the Time of the Eledion of

Sheriffs for the City of London ; I mean, that

memorable Time of the contefted Ele6lion,

which furnifhed the World with fo much Dif-

courfe, and was the occafion of fuch Heats and
Animofities : About that time, the Duke of Mon-
mouth^ and my Lord of Shaftesbury began to dif-

courfe about making ufe of that, as an Oppor-
tunity to accomplifla their Defign ; for they

thought the Ferment was fo high, that Men
would eafily be difpofed to an Infurredion : and
after many Difcourfes to that purpofe, they

came to this Refolution, that they would apply

themfelves to make what Interefl they could, to

procure a Rifing in three feveral Parts of the

Kingdom at once : one in Chejhire., whither the

Duke of Monmouth was to betake himfelf ; and
there be advifed by my Lord Macclesfield^ my
Lord Brandon, my Lord Delamere that then was,

and the Prifoner at the Bar, what Gentlemen

were proper to apply to, for joining in the

Defign. The fecond was in London, which was
affigned to be the Province of my Lord of

Shaftesbury. And the third was in the fFeJi ;

which was committed to the Care of my Lord
RuJJel. The Duke of Monmouth did accordingly

go his Progrefs into Chejhire, as is very well

known ; and upon his Return, was taken into

Cuftody by the Serjeant at Arms : Upon which.

Sir Thomas Armjirong was fent Poll to Town, to

get an Habeas Corpus ; and withal, to deliver a

Meffage to me, to be communicated to my
Lord RuJJel, and my Lord Shaftesbury : Which
Meffage, as near as I can remember, was to this

Effeft ; that he had been kindly receiv'd by
the Gentlemen of the County, and had dif-

cours'd the Matter with them, and found them
all inclined very much to his Satisfadlion : That
upon his being arrefted, he had been advifed

to make his efcape into Chejhire, and rife im-
mediately ; but that he would not do a Matter
of that great Importance, without the Appro-
bation of his Friends. This is all that I know
of any thing, that was defigned in Chejhire.

Mr. At. Gen. Pray, my Lord, what do you
know of any Meffages that Captain Matthews or

Jones brought over from Holland, and to whom,
and from v/hom ?

L. Gray. Sir, I will give the bed account I

can, upon the fudden, for I am not prepared to

give a particular diftinft account, in regard
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I did not know it would be expefted from me,
nor indeed that it would affed; the Prifoner at the
Bar.

L. H. Steward. Pray, my Lord, give my Lords
the Peers\ as fuccinfland particular an Account as

you can.

L. Gray. My Lord, foon after the late King's
Death, the Duke of Monmouth was at Amjierdam
with my Lord of Argyle, where there was an
account given of the Defign that was in hand,
of an Infurreclion in Scotland, and the Prepara-
tions that had been made in order to it ; and at

that time there came over to Holland Mr. Crag,
that came as I was inform'd from Major Wildman,
and his Errand was to promote and recommend
a Reconciliation between the Duke of Monmouth
and my Lord Argyle, who till that time had adted
in feparate Interefts ; and Crag then gave an ac-

count that Means and Money were prepared

;

he had no particular Meffage to the Duke, be-

caufe he did not know of meeting him there

at that time. The Duke of Monmouth, upon this

Encouragement, did fend Captain Matthews into

England, with a Meffage to Major Wildman^,

wherein he did defire him that he would procure
a Meeting with my Lord Macclesfield, my Lord
Brandon, my Lord Delamere, and I think Mr. Char-
leton, and acquaint them that he had received a
full account of my Lord Argyleh Affair, and
the Preparations that had been made for it, and
accordingly he had ordered his own Affairs to

join with him ; he likewife fent Crag with a
Meffage to the fame purpofe to other Friends in

London, and he difpatch'd away one Battejcomb

into the Wefi;, to prepare things there. When
Crag return'd back again to the Duke, he gave
him an account that Major Wildman had procur'd

a Meeting with thofe Lords and Gentlemen, that

I mentioned before, who were all of Opinion,
that the Duke of Monmouth Ihould go for Scot-

land, for they thought that his coming there,

would be the beft Service he could do the Interefl

at prefent, and they Ihould know the Strength

of the Enemy here, by their fending Forces to

fupprefs the Rebellion there. There was like-

wife a particular Meffage from Major Wildman
to the Duke of Monmouth, that he defired he
would bring over with him a Broad Seal to

feal Commiffions with, and to take upon him the

Title of King. The other particular Branches of
the Meffage I do not fo well remember, but

only this, he was particularly aflc'd, whether the

Prifoner at the Bar was there, and he faid he
was-

Mr. At, Gen. Pray, my Lord Gray, will you
give an account what you know of Joneses

coming over, and what Errand he was fent

of.?

L. Gray. Jones came fome time after Crag re-

turn'd, and he gave an account of other things

conformable to what Crag had faid, and was fent

back again to England by the Duke of Monmouth
to give an account of his being ready to fail -, he

gave him alfo a Letter, the Contents whereof I

did not fee. I had fome fhort account of it, but

whether it were written to any particular Perfon,

I cannot tell ; the Sum of his Meffage was, that

he would land by that time he could get thi-

ther.

Mr. At. Gen. My Lord Gray, you had fre-

quent Difcourfe with the Duke of Monmouth,

and
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and fo I fuppofe you can give an account wlio

he kept Correfpondence with, and upon whofe

AfTiftance he relied.

L. Gray. I fuppofe few people will believe

we were fo weary of our Lives, as to come and

throw them away with Threefcore, or a very

few more Men, (for it was but a very fmall

number we began with) except we had had Ex-

pedlation of good afTiftance. This I am fure of,

by all Difcourfes with the Duke of Monmouth,

he did depend very much upon Cbefiire, and was

refolv'd to have landed and begun there ; but

afterwards he confidered of it, and thought bet-

ter to fend fome fort of excufe for not landing

in Chejhire •, that the Perfons that were to be ap-

ply'd to there, being Men of great Quality and

Intereft in their Country, and able to manage
it, without his Affifcance : but in the Weft, the

Friends he relied on, were not of that confide-

rable Quality, and therefore he chofe to land

there.

Mr. At. Gen. What Lords did he name, that he

depended upon.

L. Gray. I did name them ; my Lord Maccles-

field, my Lord Brandon, and my Lord Delamere;

but I obferved when the Duke of Monmouth
fpoke of his Friends in Chejhire, he did name my
Lord Macclesfield, and my Lord Brandon as Per-

fons,

Earl of Nottingham. My Lord Steward, I

humbly pray this Witnefs may be afked to whom
that Letter was written, that he faith the late Duke
oi Monmouth fent by Jones ?

L. H. Steward. You hear my Lord's Que-
ftion, who did Monmouth fend that Letter by

Jones to ?

L, Gray. My LiOrd, I never faw the Letter,

nor do I know any Direftions there were upon
it ; I always looked upon it as a Paper of In-

ftru6tions given to him about the time when,
and the name of the place where the Duke was

to land.

Mr. At. Gen. We will give an account of that

by Jones by and by, my Lord. Now fwear Na-
thaniel Wade.

[Which was done.

L. H. Stezvard. Well, what do you afk this

Witnefs ?

Mr. At. Gen. Wade, that which I call you
for, is this, to give an account what you know
ofanyDefign of landing in Chejhire, or elfewhere,

and of Jones's coming over, and what Errand he

was fent upon ?

Mr. Wade, My Lord, I Ihall give an account

as far as I know. After the death of the late King,

Captain Matthews came to Amfterdam and gave

an account there, that the Duke of Monmouth
intended to be there fhortly to meet and confult

with my Lord Argyle, who, we underftood,

then was preparing for an Expedition into Scot-

land; thereupon I was fent into Friefiand to de-

fire my Lord Argyle to come to Amfterdam, which
he did ; and there the Duke of Monmouth did

confult with him, and they did agree together,

that at the fame time that my Lord Argyle made
an Infurreftion in Scotland, the Duke, of Mon-
mout Ihould invade England, and to that end,

that he Ihould fend thofe Friends he had in

England, to be ready to affift him when he came
there ; and in order to it, he did fend Captain

Matthews, who, amongft other things, was to

go to the Duke's fViends in Cheftnre, and amongft
them, my Lord Dekmere was named to be one,

and the bufinefs was to delire them to be ready

to aflifl him when he fhould land. Accordingly

Captain Matthews went ; but a little after his

going away, I think one. Crag came over, and
he came from Major Wildman, and his bufinefs

was to endeavour a srood Underftandino- between
the Duke of Monmouth, and my Lord Argyle.,

who were then at fome difference -, and to en-

deavour to make them aft jointly by united

Counfel. A little after he was fent back again

into England to Major Wildman, to defire him to

alTifl them with fome Money -, he went back
again, and returned, but brought no Money :

thereupon he was fent again by the Duke of

Monmouth, becaufe the firft time he was not fent

by him. The Sum demanded was fix Thoufand
Pounds, or four Thoufand Pounds, and at lafh

he fent for a Thoufand Pounds. Crag returned

with this Anfwer, that they could not afTifl

them with Money, for they did not know to

what end they fhould have Money, but to buy
Arms, and for that ' the People were well provi-

ded enough already, and there was no need 'of

Money for that purpofe. The Duke of Men-
mouth a while after fent Mr. Crag, and pav/n'd

all the Jewels he had, to raife Money, and fit-

ted out three Ships for this Service, laden with
Ammunition •, and becaufe he had promifed my
Lord Argyle to make a Diverfion in England,

while he invaded Scotland, he refoived to go
with that Provifion he had, and defired by
Mr. Crag, that fince thofe Lords and Gentlemen
that were to afTifl them, had fent no Money, as

was defired of them, and expected from them,
they fhould now trouble themfelves with no
further .needlefs Confultations ; but fhould re-

pair each Man into his own Country, where
their Intereft was greatefl, to be ready when he
fhould come. And in order to this, the Duke of

Monmouth did fet fail from Holland, and came
to Lyme, and landed there -, and did after-

wards order his March, fo that he might mofl
conveniently meet with his Cheft)ire Friends -, that

is, towards Gloucefter, and fo to get Gloucefter-

Bridge, that thereby gaining the Command of
the River of Severn, thofe of Chejhire, if they

did, as was expefted, make an Infurreftion at the

fame time, they might eafily join together. In
purfuance of this Defign we came to Keinjham-

Bridge, and there a Party of the King's Horfe fet

upon us, and we took fome Prifoners, and
thereupon thought it advifable not to let the

King's Army join together, but to go back and
engage thofe that were already come together ;

and that was the reafon we did not go over the

Bridge.

Mr. At. Gen. Do you know any thing of y^jw^j's

coming into Holland, and for what ?

Wade. My Lord, I had forgot that -, a
little before Crag's going laft away, Jones came
over, and his Bufinefs was to know why we
flaid fo long, for the Duke of Monmouth's Friends
in England had expected him long before, and he
was difpatch'd away quickly to acquaint them the

Duke was coming.

Mr. At. Gen. Who v.'as it he fent to, to acquaint

with his comins; ?

Wade. To Major Wildman, he was diredled to

Major Wildman.

Mr.
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Mr. At. Gen. Who elfe were to be acquainted

with it ?

fVade. Amongft the reft, my Lord Delamere,

my Lord Macclesfield, and my Lord Brandon were

to be acquainted chat he was coming, and expected

that they fliould raife what Forces they could to

affifl him.

L. H. Steward. Will my Lord Delamere afk him
any Queftions ?

L. Delaraere. No, my Lord, I never faw his Face

before, that I know of.

L. H. Steward. Who do you go to next, Mr.

Attorney ?

Mr. At. Gen. Next we call Richard Goodenough :

Swear him, \JVhich was done.] That which I

would know of you, Mr. Goodoiough, is, whether

Jones was fent of any Meffage, and about what ?

Goodenough, My Lord, I was beyond Sea with

the Duke of Monmouth, and Mr. Jones was fent

("among other Perfonsj to my Lord Delamere to

give him notice that he fhould be ready againft the

time that the Duke fliould land, and take care to

fecure himfelf, that he might not be feized here

in Town, for we were apprehenfive fuch a thing

would be attempted.

Mr. At. Gen. What Diredions were given him,

what Lords to go to ?

Goodenough. My Lord, we were informed in

Holland, that my Lord Delamere was one of thofe

Lords that had promifed to draw his Sword in his

behalf.

Mr. At. Gen. Had you any difcourfe with the

Duke o\ Monmouth about it at any time .?

Goodenough. Yes, I have difcourfed with the

Duke of Monmouth feveral times.

L. H. Steward. Ay, what did he fliy to you a-

bout it ?

Goodenough. My Lord, he faid (among other

things) that he hoped my Lord Delamere would

not break his Promife with him ?

L. H. Steward. My Lord Delamere, will you afk

him any Queftions ?

L. Delamere. No, my Lord. I never faw his

Face before, that I know of, I will aflure you.

L. H. Steward. That is pretty ftrange, fo famous

an Under-Sheriff of London and Middlefex, as he

was.

Mr. At. Gen. Then fwear Jones. [Which was

.] Pray will you give an account what

Meffage you received from the Duke of Mon-
mouth upon your going over into Holland, and to

whom you were to deliver it, and what became of

it?

Jones. My Lord, I went to Holland about the

latter end of April laft -, my going, as I have ac-

quainted his Majefty and the Council, was not

only about this Affair, for I had other Bufinefs

that called me thither, which I fliall not now take

up your time, or trouble you with repeating of:

but haviog fome knowledge from Mr. Difney,

that there were fome Intentions of doing fome-
thing, tho' it was communicated to me but very

d.ark!y, and therefore that little I did know, made
me tiie v/lllinger to go for Holland fo foon as I

did : but before I went, I had a mind to under-

ftand fomething more of the Defign ; and there-

fore the Night before I went/ I came to Mr. Dif-
ney, and acquainted him \i\th. my intended Jour-
ney. Mr. Difney did perfuade me againft it,

thinking that I had gone upon this account, but
1 told iiirn tlie Occafion, which he pardy knew,

2 2 C^

why I went ; but withal I told him, I did intend

to fee the Duke of Mmmoiith, and if he had any
Meffage that he would have delivered to him,
I would deliver it very fafely. He told me all the

Meffage I fliould deliver to the Duke of Monmouth,
if I faw him, was to defire him to keep to the laft

Conclufion, which he would find in a Letter that

had been fent to him, and that if he had not yet

received the Letter, it was to come by the Crop--

hair'd Merchant, or the Crop-ear'd Merchant,
I cannot fay which, but I think it was the Crop-
hair'd. I alked him what that Meffage was, left

the Letter fliould mifcarry ; for I told him, if I

fliould go to the Duke of Monmouth, and refer

him to a Letter wherein a Meffage was to be

brought him, which he was to keep to, and that

Letter fliould mifcarry, I fliould, in effed, bring no
Meffage at all to him. My Lord, thereupon he
told me, that I fliould acquaint the Duke of Mon-
mouth that his Friends in England would not by any
means have him come for England, but that he
fliould continue where he was, and if he thought
good to go for Scotland, they approved of it. This
is the Sum of what he faid to me, as near as I can/

remember. When I came to yf«?/?i?ri«»?, there was
one Mr. that was kill'd at Philips-Nor-

ton, went with me to the Duke of Monmouth's,

and when I came to him, I acquainted him, as

Mr. Difney appointed me to do, that there was
fuch a Letter fent by fuch a Perfon, and that fuch

a Meffage was included in it. My Lord, he was
in a great Paflion, I know not how to exprefs it,

and feemed to be very much troubled, and did

refledt very much upon Major Wildman, and faid,

that was Wildman^ Work ; and he faid, (as I think

that was the word he ufed ) Wildman was a

Villain, or to that purpofe : but withal he faid,

it was too late to fend fuch a Meffage now, and
that he was refolved to come for England ; and
he would make Wildman hang with him, or fight

for it, with him : That Wildman did think by tying

his own Purfe, he fliould tye his Hand, but he

fliould find it fliould not be fo ; and fome other

words of the like nature he ufed, but this is the

Subftance of what he faid. He gave fome account

what Preparations had been made ; he faid Money
was very fhort, and he had been fain to pawn
all he had, to raife what Money was raifed upon
his own Charge. He aflced me if I did think to

return to England fliortly ; I told him if he had
any fervice to command me for England, I had

fome little bufinefs to do at Rotterdam, v/hich I

would difpatch, and then I would perform his

Commands. He told me, he would be glad I did

return as foon as I could for England, and that

this fliould be the Meffage I fliould carry to Wild-

man, in anfwer to the Meffage he had fent him,

that he would come for England, and he fliould

either fight with him, or hang with him ; and

that was all he had to fay to him. I was coming

away from him, but he flopped me, and told me
he would not have me go out of Town till he had

fpoke with me again ; this was upon the Sunday :

accordingly I did go in the Evening to him, and

when I came, he told me, he would have me
ftay till Tuefday Morning, for he was going out

of Town, and intended to be back again at that

time -, but if not, I fliould receive from my
Lord Grey what he had to fay to me. He did

not come upon the Tuefday, but my Lord Grey

did come, and I think to the beft of my remem-
brance
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brance Mr. Crag was with me ; he told me all

he had to fay was, that the Duke intended

to in be England within nine days, and that

upon the 'Thurfday feven-night after I came

away, the Duke would be in England : and he

bid me to remember to tell Brand, that when he

heard the Duke was landed, he fliould acquaint

Sir Robert Peyton with it, but not till he was

landed ; for tho' they did think that he would

join with them when the thing was begun, yet

they ought to be careful who it was communi-
cated to, for fear it fliould be difcovered and

difappointed : this was all that I had in com-
mand for my Lord Grey. I came to Rotterdam,

and difpatch'd my bufinefs there, and would

have come away, but it happened there were

no Ships coming for England, nor would there

be any in a Fortnight's time ; thereupon I re-

turned to Amfierdam. When I came back, I

went to fee the Duke, to give him an account

how it happened that I was not gone for Eng-

land. The Duke told me he was glad I was not

gone ; for now he had a further Meflage for me
to carry, and he would have me flay, two or

three days in Town for it. I flay'd three days,

and came again to him, but he told me he was

not ready for me yet ; then I flaid two or

three days longer till the 2ifl of May, to the

beft of my remembrance -, it was upon a Thurf-

day that he gave me the MefTage that I was to

bring into England. I came to him in the Morn-
ing, and he told me I fhould come to him upon

the Evening of that Day, and when I came,

there was a Paper lay before him on the Table,

and he took the Paper and feal'd it up ; I cannot

fay he wrote all that was in that Paper, but the

Paper that lay before him was not finifhed when
I came in, and that he did not write while I was

there, I am fure ; but he took it up and fealed it

before me, and when he had fealed the Paper,

he told me, I mufl as foon as I came to London,

fee for Captain Matthews, Sir Thomas Armfiron^%

Son-in-Law, who lodged at Mr. Blake's in Co-

vent'Garden, and defire him to acquaint my Lord
Macclesfield, my Lord Brandon, and my Lord
Delamere, with his defign of coming for England,

and- that he was refolved to fet out upon the

Saturday Morning after I came away, which

was upon the Friday. He told me Captain Mat-
thews was to fend one pofl to that place that was

named in the Note to receive Intelligence of his

landing, and that fhould be brought to his

Friends here immediately, ("he defigned it fhould

be twenty-four Hours before the Court had
notice of it in Town,) and thofe Lords were

to be in Readinefs, that as foon as they knew
he was landed, they might repair to their feve-

ral Polls to aflifl him. I told him that I would
deliver what MelTage he gave me, and afked

him, what I was to do with the Paper he put in-

to my hands ; thereupon, as near as I remember,

he ufed thefe Expreflions to me ; I do by you,

as Princes do by their Admirals, when they fend

them out upon any confiderable Expedition,

which requires Secrecy in the Management of

it, they have their Commiffion delivered to

them fealed, which they are not to break open

till they are at Sea. So here I deliver you your

Inftruftions fealed up, which you are not to

open till you are at Sea ; and when you have

opened them, and read what is contained in

them, I would have you tear the Paper, and
throw it into the Sea, or otherwife difpofe of it,

left you be furprized and fearched at your land-

ing, and my Papers found about you. My Lord,
I afked him, becaufe I would be as pundlual in

my MefTage as I could, what thofe Lords were
to do when they came out of Town, whether
they (hould come direftly to him or no ; he told

me no, not but that they fhould go into the

Country, and fecure their Intereft for him there.

I afk'd him then, if Captain Matthews be out of
the way, and I be difappointed of meeting with
him, fhall I deliver this MefTage to the Lords
my felf ? He told me no, by no means, for

thofe Lords were Perfons of Quality, and that

that v/as not a thing to be done by me. What
fhall I then do, my Lord, faid I, if Captain

Matthews be out of the way ? You need not que-

ftion that, faith he, but if you meet not with

Matthews, fpeak to Wildman.

My Lord, with thefe Inftruftions (and this as

near as I can remember is the Sum of all he faid

to me) I came away, and came to Sea ; when I

was out at Sea, I broke open the Letter that I had
given me by the Duke, and I will tell you as

near as I can, what were the Contents of it ; there

was written in it to this Effed:

:

TAUNTON /« Somerfetlhire is the place to

which all are to refort 5 the Perfons to be

acquainted with the time of landing, are the Lord
Macclesfield, the Lord Brandon, and the Lord De-
lamere ; the Place to fend the Coach to, is to Taun-
ton, to Mr. Savage'j Houfe at the Red-Lion. The
place where the Pofi was appointed to return, was
Captain Matthews'j Lodging, at Mr. Blake'j, and
he was to receive the Meffage, or if he did not, he

was to appoint one that fhould receive it ; or if it were

to return to any other place, that was left to him to do

as he thoughtfit.

And this was all, as near as I can remember.
When I had feen this, I came to London, and be-

ing very weary and tired, when I came home, I

went to bed.

Mr. At. Gen. Pray tell the Court as near as you
can, what day it was you came.

Jones. I came out of Holland the 2 2d of May,
I came home the 27th, and looking upon my Al-
manack, I find that it was the Wednefday Fortnight

before the Duke landed, that I came. When I was
come home, I fent for Mr. Difney, and he came to

me immediately •, I told him I had feen the Duke,
and defired that he would help me to the Speech of
Captain Matthews. He told me he was out of
Town ; then I defired to fpeak with Major Wildman,
he told me he was gone out of Town too. Then I

told him I muft deliver my MefTage to him, and I

told this MefTage as I have told your Lordfhips be-

fore, and therefore left it to him to convey it to

the Knowledge of thofe Lords that were concerned ;

he did feem to be unwilling, and told me he did not

know how to communicate it to thofe Lords, and
afked me why I would not deliver the MefTage my
felf. I told him I did afk the Duke oi Monmouth
that very Queftion, whether I might, and he had

forbid me, and ordered me to deliver it either to

Captain Matthews, or to Major Wildman ; and

fince they were abfent, I knew not any to commu-
nicate it to but only to him, in order to their having

notice
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notice of it. He told me he would do what he

could.

Mr. Ai. Gen. Pray who were prefent when you

had this Difcourfe with Bifney ?

Jones. There was none prefent but himfelf then,

for it was the firft time that I fpoke with him after

I came from Holland; I told him there was a Poll

to go to receive InteHigence which Ihould bring no-

tice of his landing twenty four Hours before it

could be known at Whitehall^ and therefore it were

fit they fhould be in a readinefs. He did fcrpple at

it, and faid he did not know where to get any one

that could convey the Mefiage to them, but he

would do what he could ; and concluded to meet at

night in Smithfield, and he did fo, and there were

two Perfons with him, Mr. Crag, and Mr. Lijle,

and another, I think his Name was Brand, and he

took me and Brand afide, and did afk me where was

the Place that the Poll was to go. I told him
where, and then he did difcourfe of the Duke's

coming over, but I mentioned not any thing of the

Lords, but only to Bifney ; and after an Hour's

talk or thereabouts, we parted. I faw Mr. Bifney

once afterwards, but what he did with the Meflage

I cannot tell, he gave me no account of it ; I did

indeed before I went out of Town fee him at the

Half-Moon Tavern in I went out of

Town, and met the Duke of Monmouth at Lyme

where he landed ; and when I came to him, I told

him what I had done with my Meflage, and how
it happened that I could not deliver it to the Perfons

that he had ordered. The Duke told me he was fatis-

fied that I had done what I could, but feemed to be

troubled that Matthews was out of Town. And
this is the Sum of what palTed in my Knowledge,

as near as I can remember.

Mr, At. Gen. Had you no Difcourfe with Bifney

what he had done with the Meflage, when you met

at Smithfield ?

Jones. No, becaufe thofe Men were Strangers to

.me, and I had never feen them before.

Mr. At. Gen. But afterwards had you no Dif-

courfe with Brand nor Lifle about it ?

Jones. No, not at all : Brand I never fpoke but

once with, and Lifle would not own that he was

the Man that was there.

L. H. Steward. Have you any more Queftions

to afli him, Mr. Attorney ?

Mr. At. Gen. No, my Lord.

L. H. Steward. My Lord Belamere, will your

Lordlhip afk him any Queftions ?

L. Belamere. No, my Lord, I never faw his

Face before this Time, that I know of, in my
Life.

L, H. Steward. Then who do you call next,

Mr. Attorney ?

Mr. At. Gen. The next Witnefs that we call, my
Lord, is Story.

\_JVho was fworn.
L. H. Steward. Well, what do you ask

him?
Mr. At. Gen. Mr. Story, pray will you give an

Account what Notice you had of Jones's Mef^
fage, and what was done upon it, and what
Difcourfe you had with any Body concerning my
Lord Belamere, the Prifoner at the Bar, and with
whom ?

Story. My Lord, I had Notice of it by one
' that lived at Bifjopfgaie, who told me the

2Sth of May laft, that Mr. Jones was returned home
from Holland upon a Meffage from the Duke of

: Vol. IV.

Monmouth, and that lie had agreed to go to Taunton^

and there he expected Mr. Bare or Mr. Williams

to bring an account that the Duke was landed ;

and he faid that Mr. Jones's Meflfage was delivered

to Bifney, in the abfence of Captain Matthews,

who was out of Town j that after Bifney had re-

ceived the Meflage from Jones, he went and had
fome Difcourfe with my Lord Belamere, and that

that Night my Lord Belamere went out of Town
with two Friends, and went a By-way through

Enfield Chafe, towards Hatfield.

Mr. At. Gen. Pray when was it you went out of

Town, Story ?

Story. The 28th of May.
Mr. At. Gen. Who went out of Town with you f

Story. No body, but I overtook Mr. Brand that

Evening.

L. H. Steward. Pray repeat what it was he ac-

quainted you with ?

Story. He told me that the Day before, Jones

was returned Home with a Meffage from Holland,

which Meffage was to be delivered to Captain Mat-
thews, but in his abfence Bifney received it ; and
that Evening after he had difcourfed with my Lord
Belamere, my Lord that Night went out of Town,
and two Friends of mine he faid went with him^
and did convey him away by a By-way through

Enfield Chafe towards Hatfield.

L. H. Steward. Have you many more Queftions

to afk him, Mr. Attorney ?

Mr. At. Gen. Pray, Sir, had you any Difcourfe

with the late Duke of Monmouth at Shepton-Mallet ?

and about what ?

L. H. Steward. By the way. Friend, where is

that Brand that you fpeak of?

Story. He is kill'd 5 I did not fee him die, but

he is faid to be kill'd at Keinfloam Bridge.

Mr. At. Gen. Pray what Difcourfe had you with

the late Duke of Monmouth about the Prifoner at

the Bar ?

Story. I heard the late Duke of Monmouth fay at

Shepton-MaUet, that his great Dependance was upon

my Lord Belamere and his Friends in Chefhire, but

he was afraid they had failed him, or betray'd him,

or fome fuch Word he ufed ; and he faid he could

have been fupply'd otherwife, but that he had a

Dependance upon them.

Mr. At. Gen. Pray what Oflice had you under

the Duke of Monmouth ?

Story. I was Commiffary-General.

Mr. At. Gen. Well^ we have done with you.

L. H. Steward. Will you afk him any Queftions,

my Lord Belamere ?

L, Belemere. If your Grace pleafe, I have a

Queftion to alk him.

L. H. Steward. Ay, with all my Heart -, what

Queftion you will, my Lord.

L. Belamere. My Lord, I defire to know whe-

ther he knows one Saxon.

L. H. Steward. What Saxon does your Lordlhip

mean, one that was in the Army ? ;

L. Belamere. Yes, one Thomds Saxon.

Story. Yes, my Lord, I knew him a Prifoner

in BorchefierYxxion, where I was a Prifoner my felf.

L. H. Steward. Has your Lordlhip nothing more

to afk him but that ?

L. Belamere. No, my Lord.

Mr. At. Gen. Now, my Lord, we call Ibme Per-

fons to prove, that that very Night when Jones-

came to Town, my Lord Belamere the Prifoner at

the Bar goes out of Town without any Servant,

Gg changes
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changes his name, and goes a By-way : Swear Faux

and Edlin.

[Vaux was /worn.

L. H. Steward. Well, what fays this Man ?

Mr. At. Gen. Pray give my Lords an account

whither you went out of Town with my Lord De-

lamere, and when ?

Vaux. My Lord, perhaps I may not remember
the very words that I gave my Evidence in before,

but I will repeat the Subftance.

Mr. At. Gen. It is not fo long ago, but you may
eafily recoUeft your felf ; pray what day was it

that my Lord Delamere fent for you ?

Vaux. The 26th Day of i^^, and I went out of

Town the lyth.

Mr. At. Gen. You are upon your Oath, and

you muft remember you are fworn to tell the

Truth, the whole Truth, and nothing but the

Truth.

Vaux. Sir, I fhall take care to do it as far as I

can remember.

Mr. At. Gen. Whither was it that he fent for

you ?

Vaux. To the Rummer Tavern in ^eenftreet,

and the next day I went out of Town with

him.

Mr. At. Gen. What day of the Month did you
go out of Town ?

Vaux. It was the 27/^ day of May.

Mr. At. Gen. What time of the night was it

you went out of London ?

Vaux. It was about nine or ten of the clock.

Mr. At. Gen. What name did my Lord Dela-

mere then go by ?

Vaux. He went by the name of Brown.
Mr. At. Gen. My Lord, I would acquaint your

Grace, that this is an unwilling Witnefs, and
we are forc'd to pump all out of him by Que-
ilions ?

Vaux. I do tell you the Truth of all that I

know.
Mr. At. Gen. How far did you ride that

night ?

Vaux. To Hoddefdon.

Mr. At. Gen. What time did jou get thi-

ther ?

Vaux. About twelve of the clock.

Mr. At. Gen. Whither did you go then ?

Vaux. We went to Hitcbin, arid I return'd back
again the next Day.

Mr. At. Gen. Whither was my Lord Delamere
going then ?

Vaux. To fee his Son that was fick in the Coun-
try.

L. H. Steward. What! he told you fo, did
he?

Vaux. Yes, my Lord.

Mr. At. Gen. What other Company went with
you ?

Vaux. Two Gentlemen, the one I knew, the o-

ther I did not.

Mr. At. Gen. What was the Name of him you
did know ?

Vaux. It was Edlin.

Mr. At. Gen. Pray was that the direft Road to

Chejhire that you went ?

Vaux. We made it our Way.
Mr. At. Gen. You made it your Way ; but I

aflc you whether it be the bed Way ?

Vaux. It is the freeft Road from Dull.
Mr. At. Geif. But I afk you a plain Que-

ftion, upon your Oath is it the beft way into Che-
jhire ?

Vaux. Truly, my Lord, I do not know that.

L. H. Steward. Pray who gave you Direfti-

ons to call my Lord Delamere by the name of
Brown ?

Vaux. Hlmfelf, my Lord.

L. H. Steward. Was that the firft time my Lord
went by that name, as you know of ?

Vaux. Yes, my Lord, I never heard that he was
called by that name till that time.

L. Delamere. I was call'd by the name of Brown
at that time, and I will give your Grace an ac-

count by and by of the reafon of it.

L. H. Steward. Has your Lordfhip any Queftion

to afk him ?

L. Delamere. No, my Lord.

L. H. Steward. Then go on to the next.

Mr. At. Gen. Our next Witnefs is Edlin^ pray

fwear him, [which was done.'] Pray will you give

my Lord's and the Court an account whither you
went with my Lord Delamere out of Town, and
when ?

Edlin. The 2yth of May laft, I was at the

Cuftom-Houfe, and there came Mr. Vaux, the Gen-
tleman that was here laft, who told me he was
going out of Town as far as Hitchin, and afked

me to go along with him ; he faid he was to go
that Evening. I afked him what time he intended

to return ? he told me, he was refolved to return

the next Day. I told him, then I would go along

with him, and we appointed the place of meeting

to be at the Bell-Inn in Coleman-Jireet ; when I

came there, he faid there was a Friend that was
going along with him, one Mr. Brown, we went as

far as Hoddefdon that night.

Mr. At. Gen. Pray, Mr. Edlin, will you look up-

on that Gentleman that ftands at the Bar ; is that

he that went by the name of Brown ?

Edlin. Yes, my Lord, that is he.

Mr. At. Gen. Well then, what time did you fet

out }

Edlin. It was very near nine of the clock.

Mr. At. Gen. Pray when was it that Vaux met

you at the Cuftom-Houfe ?

Edlin. It was about ten of the clock in the

Morning.

L. H. Steward. Pray did you hear or know up-

on the Road, whither he was going ?

Edlin. My Lord, I did never fee my Lord Dela-

mere before in my life.

L. H. Steward. But did not he tell you as he went

along, whither he was going ?

Edlin. He faid he was going for Chejhire to fee a

fick Child.

Mr. At. Gen. You fay, Sir, that you went firft

for Hoddefdon ?

Edlin. We did fo, my Lord.

Mr. At. Gen. Pray, Sir, how long were you

riding that, from the Bell in Coleman-Jireet to

Hoddefdon ?

Edlin. It was three hours I believe, or about three

hours and a half.

Mr. At. Gen. Then you rid hard out of Town.
Edlin. My Lord, it was towards nine of the clock

when we got on Horfeback, and it was about

twelve or a little more, when we came to Hod-

defdon.

L. H. Steward. Well, Mr. Attorney, is that all

you have to aflc him ?

Mr. At. Gen. Yes, my Lord.
X. H.
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L. H. Stezvard. Will you afk him any Queftions,

my Lord Delamere ?

L. Delamcre. No my Lord.

Mr. At. Gen. Then, my Lord, to confirm this

Evidence, and to explain it, I fhall call you a

couple of Wimefles to prove that this Gentleman

went by the name of Brown in the Cant of thofe

that were engaged in this Bufinefs, that the name

was known as his name by all the Party, and

called fo conftandy in their Letters and Mefia-

ges. Swear Tracey Paunceford, and 'Thomas Ba-

bington.

[Which was done.

L. H. Steward. Which will you begin with

firft?

Mr. At. Gen. We begin with Paunceford. Pray

will you give his Grace and thefe Lords an account

what difcourfe you heard at Difney's concerning the

Prifoner at the Bar, and what name was he ufually

call'd by, in your Meetings.

Paunceford. My Lord, I Ihall give as juft an

account as I can; I was acquainted with Mr. Difney^

and the i4.?/?> oijune I was at his Houfe.

L. H. Stezvard. What June do you mean .''

Paunceford. Lafi: June, my Lord, and there were

three more befides, one Jofhua Lock., and a Country

Gentleman that I have underftood fince to be one

Hooper., and there was one Halfey ; and being there,

Lock ftaid for fome Declarations.

L. H. Steward., What Declarations were thofe you

fpeak of ?

Paunceford. The Declarations of the late Duke
of Monmouth,

L. H. Steward. Were they printed at that

time ?

Paunceford. They were not ready at four of the

Clock in the Afternoon ; but about nine of the

Clock they were finilhed, and three were printed

off, and were delivered to Jofhua Lock., and when
he had received them at that time, there was a

difcourfe of having them fent into Chefmre to one

Mr. Brown. After we had received them, we came

over the Water together, and we landed at Salif-

iury Stairs, and Lock was very earneft for going

out of Town that night, with thofe three Declara-

tions, which, as he faid, were to be carried to one

Mr. Brown : This was at nine of the Clock, and

fo v/e parted.

L. H. Steward. Pray into what Country was he

to carry them ?

Paunceford. A little way out of Town, he

faid.

L. H. Steward, Juft now you faid they were to

go to Chefhire.

Paunceford. My Lord, the Difcourfe at Difneyh

Houfe was, that they were to be fent into Che/hire

;

but when we came over the Water, Lock faid

he was to go a little out of Town to one Mr.
Brown.

Mr. At. Gen. Pray who was that Mr. Brown as

they meant, as you apprehended ?

Paunceford. I underftood Mr. Brown to be my
Lord Delamcre by fome difcourfe.

L. H. Steward. Whofe difcourfe did you un-
derftand it by ?

Paunceford. The firft time, my Lord, that I

heard of my Lord Delamere's going by the name
of Brown, was upon a difcourfe with one
Edlin.

L. H. Steward. Prithee tell us what that dif-

courfe thou hadft with Edlin, was.
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Paunceford. Mr. Edlin, about the latter end of

May laft, went out of Town, as I heard, and
when he came back again, I afked him whither
he went .? he faid he was invited by a Friend to

go with him out of Town, and my Lord Dela-
mcre went along with them, and went by the name
of Brown.

Mr. At. Gen. What Difcourfe had you with
Difney, or any body elfe about my Lord Dda-
mere'?, going by the Name of Brown ?

Paunceford. Mr. Difney did ufe to mention my
Lord Delamere by the name of Brown.

Mr. At. Gen. Pray were you at any Meeting
with any body, and whom, at any Tavern, and
what Tavern, where any fuch difcourfe was
had?

Paunceford. My Lord, I was at a Meeting at

the Cafile-Tavern with Mr. Vermuydcn, and my
Brother Bahington, and one Manning ; but there

was no mention then of any Brown that I remem-
ber, nor of my Lord Delamere, but only there

was fomething in relation to the landing of the
Duke of Monmouth ; the Queftion was afked where
he was to land, and Mr. Vermuyden made anfwer he
did not know.

L. H. Steward. Will your Lordfliip pleafe to

afl< this Witnefs any Queftions, my Lord .?

L. Delamere. Pray, Sir, did you ever know any
body elfe that went by the name of Brown be-

fides me ?

Paunceford. May I anfwer this Queftion, my Lord?
L. H. Steward. Anfwer it ! yes you muft, you are

fworn to tell the Truth, and the whole Truth, Man.
Paunceford. My Lord, there was a difcourfe of

Mr. Vermuyden\ going by the name of Brown.
L. H. Steward. Will you afk him any more

Queftions, my Lord ?

L. Delamere. No, my Lord.

L. H. Steward. Then go on, Mr. Attorney.

Mr. At. Gen. Pray, Mr. Babington, do you tell

my Lords what you knov/ of my Lord Ddamere^s
going by the name oi Brown.

Babington. My Lord, I fhall give an account.

When I firft knew any thing of the Tranfaclions,

I was with my Brother P^z/;?f(?/ori, Mr. Vermuyden,

and one Cbadwick that went into the Weft, and
there was a difcourfe of two Gentlemen that went
by names I did not know ; Brown was one, and
I was defirous to know who was meant by it : I

was at that time but newly acquainted with the

Concerns of thefe People ; and fo 1 found they

were fearful to entruft me : but afterwards I was at

the Caflle-'Tavern where my Brother, and my Un-
cle Vermuyden was, and in difcourfe of Mr. Brown.,

fome body happened to name my Lord Delamere's,

name, but he was prefently taken up ; you mean
Mr. Brown. Ay, faith he, I do.

L. H. Steward. About what time was this, pray

you ?

Babington. About the middle or latter end of Mtj*

laft.

Mr. At. Gen. Were you at Difiey's when the

Declarations were printed there ?

Babington. Mr. Attorney, I will give an account

of that afterwards, but I have fomething elfe to fay

firft. After this, I was diligent to know of my
Uncle Vermuyden and my Brother, who this Mr.
Brown was : my Uncle told me it was my Lord
Delamere, and defired me whenever I difcourfed of

himj to call him by that name, and I have very

good reafon to believe Mr. Vermuyden knew of the!"

G g 2 maiter.
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matter, becaufe he was acquainted with a great

many of that fort of People, and declared he had
colle6ted and knew of Moneys that were gathered

for that Purpofe •, and he had a good account of

Monmouth's landing, and of the Force he had in

the Weft, and how long it was prefumed that he

could maintain that Force without Affiftance from

any body elfe •, and fo I prefume he was very well

acquainted with the whole Tranfaftion. Afterwards

I happened to be at Difney's over the Water, there

was my Brother Paunceford, Mr. Halfey, and my
felf.

Mr, At. Gen. Tell what pafled there at that time.

Babington. Difney fhew'd me a Declaration that

was not perfedied quite, but after that we fell into

a difcourfe about Mr, Brown., and afterwards my
Lord Delamere's name was nameS by fome body,

that fome of the Declarations were to be fent to

him j and I remember Mr. Difney faid he was a-

fraid my Lord Delamere was not capable of doing

that Service that v/as expefted from him in Che[hire

for want of fome of thofe Declarations, which would
be mighty ufeful to him to inform the People, they

being Monmouth's Declarations,

L. H. Steward. Had Lock any of thofe De-
clarations away for that Mr. Brown you fpeak

of?

Babington. I never knew Lock, my Lord.

Mr, At. Gen. What number of Declarations did

Difney print ?

Babington. Difney told us he hoped in twenty

four Hours to have 500 printed, a good number
of them were to be fent to my Lord Delamere., and

feveral of them were difperfed.

L. H. Steward. Have you any more Queftions

to alk him, Mr. Attorney ?

Mr, At. Gen. No, my Lord.

L. H. Steward. Will yqu afk him any Queftions,

my Lord Delamere ?

L, Delamere. No, my Lord,

Mr. At. Gen. Then may it pleafe your Grace,

the next Witnefs we Ihall being, fhall be to

prove that my Lord Delamere took frequent

Journies backward and forward, in a very little

compafs of time, and the fame Witnefs v/ill like-

wife tell you what Difcourfe he had with my
Lord during the very time of Monmouth's Re-
bellion, to ftir up the People to join with him.
Swear Hope, [JVhich was done.} Pray tell my
Lords what difcourfe you had with my Lord De-
lamere, and when ?

Hope. Upon the Sunday before the Coronation,

my Lord Delamere came down Poft to my Houfe,
towards his own Houfe in Chejhire

L. H. Steward. Prithee where is thy Houfe ?

For thefe noble Lords do not know thee, per-

haps fo well as I do ; therefore tell us where it

is.

Hope. My Lord, my Houfe is at the Three-

Tuns in Coventry.

L. H. Steward. Well, go on, tell what thou
knoweft,

Hope. Some time after that he came down
Poft again, and a little after he went up again
Poft, and he told me he went down another
way ; and after that, the 21ft of June, he came
down Poft again, this was upon a Sunday, the
Sunday Seven-night after the Duke of Monmouth
landed,

Mr. At. Gin, Had he any Servant with him at

that time ?

Hope. Yes, he had,

L. H, Steward. Had he a Servant with him every

time he came down Poft ?

Hope. No, he came over, I remember, without

any Servant, only with a Poft-Eoy.

L. H. Steward. Well, and what difcourfe had
you with him at that, or at any other tim.e ?

Hope. My Lord, that Sunday the 21ft of

June, my Houfe was very full of People to en-

quire News •, it being in the time of the Re-
bellion, every one was defirous to know how
things went : and there was one Ingram in the

Houfe, that came to me, and afked what News
from London, for they fay, faith he, that the

Duke of Albemarle is killed, and his Hearfe

brought to Wefiminfter Abbey. Thereupon 1 know-
ing my Lord Delamere was come from London, I

went into the Room to my Lord, and defired to

know of his Lordftiip what was the News in

London. He told me he was little at Court, and

therefore could not tell much News. I then

afked him what he heard concerning the Duke
of Albemarle ; faid I, they fay here he is killed.

Saith my Lord, I am forry for it, if it be fo,

but I fear it is too true ; but if he be killed, it

is faid he is killed by his own Party. I afked

him how } He told me, a Party of the Duke of

Albemarle's Men were commanded to fire at the

Duke of Monmouth's Men, but inftead of fhoot-

ing at them, they fhot into the Ground, upon

which they v/ere very feverely handled by their

Officers -, which fo enraged them, that they fired

upon them, and killed feveral of them, and

amongft others, the Duke of ^/^^»?^r/i? was killed;

and he told me the Duke of Monmouth had feveral

Field- Pieces, and Arms fufficient for near thirty

thoufand Men.
Mr. At. Gen. Pray, did he Ihew you any Places

in any Maps ?

Hope. There was in the Room Adamses Map
of England, and my Lord Delamere fhewed me
which way Monmouth went, and pointed out

fuch and fuch Towns that he was poffefled of;

and withal laid, he did fear there would be many
bloody Nofes before the Bufinefs was at an

end.

Mr. At. Gen. Flow many times do you think

my Lord did ride poft to and fro ?

Hope. About five times, I believe.

L. H. Steward. Within what fpace of time }

Hope. From the Sunday Sev'night before the

Coronation to the Twenty-firft of June follow-

ing.

L. H. Steward. Have you done with him, Mr.
Attorney ?

Mr. At. Gen. Yes, my Lord.

L. Delamere. My Lord High Steward, with your

Grace's Leave, may I afk this Witnefs any Que-
ftions ?

L. H. Steward. Yes, my Lord, what you
pleafe.

L. Delamere. Pray, did I go down poft four or

five times, do you fay in that fpace ?

Hope. My Lord, I fay you did go fo often back-

ward and forward.

L. Delamere. What time was that, you fay,

I came without any Servant, only with a Poft-

boy ?

Hope. I cannot tell,

L. H. Steward. Will your Lordlhip afk him any

more Queftions ?

L. Dek-
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L. Delamere. No, my Lord,

Mr. At. Gen. Then, my Lord, we defire

Thomas Saxon may be fworn : [JVhich was done.']

Pray, Mr. Saxon, will you give an account to

his Grace and my Lords, what you know of

ray Lord Detamere, the Prifoner at the Bar, con-

cerning any Infurredtion or Rebellion defigned by
him in Chejhire., and when ?

Saxon. At the beginning of June lafl, I was
fent for to Mere, my Lord Delamere''^ Houfe in

Che/hire, where when I came I was conveyed in-

to a lower Room, where were my Lord Delamere,

Sir Robert Cotton, and Mr. Crew Offley, and they

told me I was recommended to them by my Lord
Brandon, who had faid, I was an honeft ufeful

Man, and they hoped I would prove fo : For
they had fent to the Duke of Monmouth, who
was in Holland, and received an Anfwer by one

Jones, and as foon as they had an anfwer, my
Lord Delamere came away poft into the Country
under another Name, and by being conveyed

through Morefields, came down to raife ten

thoufand Men for the Duke of Monmouth in Che-

jhire, by the firft of June ; but now they had con-

fidered of it, and found they could not raife

them till Midfmnmer, for they mull: have time to

raife a Sum of Money, forty thoufand Pounds in

that Country, to maintain the Men. They afl<ed

me whether I would not undertake to carry a

MefTage to the Duke of Monmouth : I told them
I would, and I had there given me eleven Guineas,

and five Pounds in Silver for my Journey, and I

did hire a Horfe afterwards, and did deliver my
Meflage to the Duke of Monmouth.

L. H. Steward. When was this, do you fay ?

Saxon. This was the beginning of June.

L. H. Steward. What Day of June ?

Saxon. I cannot tell to a day, what day in June
it was, for I did not fet it down ; but I believe

it was the third or fourth of June.

L. H. Steward. How came you to be recom-
mended by my Lord Brandon to thefe Gentle-

men ? Were you acquainted with my Lord Bran-
don ?

Saxon. I was acquainted with him : The firft

time I was v/ith him was at Over, the next time
was at my Lord's own Houfe.
Mr. At. Gen. Ay, pray tell my Lord, how

you came acquainted with my Lord Bran-
don ?

Saxon. Upon the Monday in Eajier Week laft,

being at Over, I was fent for by my Lord Bran-
don to drink a Glafs of Ale, and fmoke a Pipe of

Tobacco with him -, and when I came thither,

my Lord told me he had a defire to be acquainted

with me -, fo we drank a confiderable while ; and
he was attended at that time v/ith one Hollinjhead,

and one Mr. Lee. And after we had drank pretty

fmartly, and after fome Difcourfe, Lee and Hol-
linjhead went forth, being called out to fpeak

with fome body, about an Eftate or a Tenement
that they were concerned in. After they were
gone out, my Lord Brandon began to difcourfe

about the Eledions of Parliament-Men, how
unfairly they had been carried : he faid, he flood

both for the Town and County of Lancafter,
but had loft it by an unfair Eleftion ; for the o-
ther Party had made fevenfcore Freemen in one
Night in the Town, and by that means had car-
ried it againft him ; which had exafperated the
Country fo much, that they were refolved to
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make it an occafiofi of raifing up the Country in

Arms, under pretence of maintaining the Chri.
ftian Englijh Liberties ; and that they had a defign

to fend for the Duke of Monmouth, and make
him King, and that they muft make life of fuch
Men as me, that v/ere Men of Intereft in the

Country, to ftir up the People to rife in Arms :

and if I would come to Gofworth, his Houfe, upon
the Monday after, he would tell me more of
that Bufinefs. I went according to the time, and
there he told me a great deal to the fame purpofe,

and withal he ftiewed me a Letter that he had writ-

ten to the Duke of Monmouth -, which Letter I af-

terwards faw at Bridgwater.

L. H. Steward. Have you any more Queftions to

afk him ?

Mr. At. Gen. No, my Lord ; but if my Lord
Delamere pleafe to afl< him any Queftions he
may.

L. Delamere. I humbly pray he may repeat the

Evidence he hath given againft me, for I have not
heard what he has faid.

L. H. Steward. Turn toward my Lord Delamere,

and repeat the Evidence that you gave againft him,
fo as he may hear you.

[PFhich he did to the fame EffeB as before.

L. H. Steward. Pray, from whom did you re-

ceive that Money ?

Saxon. I received it from my Lord Delamere.

L. H. Steward. My Lord Delamere, will you
aflc him any Queftions ?

L. Delamere. Yes, may it pleafe your Grace.

L. H Steward. Then the Method you are to

take, is this, you muft propound your Queftions

to me, and then I will propound them to the

Witnefs }

L. Delamere. I defire to know, may it pleafe

your Grace, when was the firft time that he

declared this that he has now fworn againft

me .?

L. H. Steward. My Lord defires to know of

you, when it was that you firft made known this

againft him ?

L. Delamere. And to whom, my Lord .?

Saxon. I fuppofe I told Mr. Storey of it firft,

my Lord, at Dorchefier after I was taken Prifoner

for the Rebellion.

L. Delamere. When did he tell it Storey, my
Lord .?

Saxon. I think it was a Fortnight after my ac-

quaintance with him.

L. H. Steward. Were you then in the fame Pri-

fon with Storey.

Saxon. Yes, I lay with him in the fame Bed,

L, Delamere. If your Grace pleafe, I would afk

him another Queftion.

L. H. Steward. Ay, what you will.

L. Delamere. I defire to know, when was the

firft time that he made Oath of this, and upon

what occafion it was ?

L. H. Steward. What fay you to that ?

Saxon. The firft time I made Oath of it, was

when I lay fick.

L. Delamere. Will your Grace pleafe to afk him

where that was, and when ?

Saxon. It was before his Majefty's Counfel-

lors, that were fent to take my Examination in

Newgate.

L. H. Steward. Prithee, I do not know when

thou cameft to Newgate, it may be thou haft been

there oftner than once,*

Saxon,
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Saxon. I gave my firfl Information immediately

jifcer I was brought to Town, when I was remo-

ved from Dorchejier Goal to Newgate.

L. Belainere. My Lord, I defire your Grace

would aflc him what time he came up ?

Saxon. The beginning of the laft Term.
L. Delamere. Then I defire to know, my Lord,

whether he did remain a Prifoner in the Country

all the other Time ?

Saxon. Yes, I did fo, from the Tenth of July-,

till the Time that I was brought up to New-
gat-e.

L. Delamere. My Lord, I defire to know of

him, whether I had ever imployed him about any

of my Concerns, that ihould give me an occafion

of trufting him with fuch Secrets ?

L. H. Steward. What Bufinefs of Importance

had my Lord Delamere ever imploy'd you about

before this time ?

Saxon. I was never imploy'd about any Con-

cerns of my Lord Delamere's before that time,

neither was I ever in his Company, but only

then, and then as recommended by him to

him ; for they faid, they muft make ufe of fuch

as me to make their Defigns known to the

Country, for the accomplifhing what they did

intend.

L. Delamere. Recommended by him, who does

he mean ?

Saxon. By my Lord Brandon.

L. Delamere. If your Grace pleafe, I defire

to know what the Bufinefs was that he was to

do?
Saxon. I was to inform the Country concern-

ing the time of the Rifing, my Acquaintance

abounded that way, and by their Difcourfe they

had got Men in every Place to acquaint the

Country when they fhould rife.

L, H. Steward. Were you acquainted with any

great Number .?

Saxon. My Lord, I was a publick Tradefman

in Middlewich^ and much acquainted with the ordi-

nary fort of People.

L. Delamere. My Lord, he fays he was fent for

to my Houfe, I defire to know who was the

Meffenger that was fent for him ?

Saxon. My Lord, I did afk him his Name,
but he would not tell it me -, he told me he

was but a Tenant to my Lord Delamere, and had

been imployed in fuch Bufineffes for my Lord
Delamere's Father, Sir George Booth ; he was a

lame Man in one Arm, for he had his Hand
fhot away at the Siege of Nantwich.

L. Delamere. It was Tom Long the Carrier,

I fuppofe, or fome fuch Fellow or other, that I

fent for him -, my Lord, I defire to know what

time of Day or Night was it when he came to my
Houfe .?

Saxon. It was juft when it began to be

dark, the Meffenger came to me in the After-

noon to fetch me thither, and I fent for a Man's

Horfe that lived near me, and when it was

brought me, he afked me what made me go fo

late ; I told him I had occafion to go late, and

I fhould return late, and the Man ftaid at my
Houfe for his Horfe till it was late : but I not

coming Home, he left order for his Horfe to be

brought to him.

L. Delamere. Next, my Lord, I defire to know
when he came to my Houfe, whether he did a-

light from his Horfe at the Stables that belong to

the Houfe or no ?

Saxon. I did alight juft at the Old-Buildings, A
and the Man's Horfe that came with me and mine

™
were taken into the Stables.

L. Delamere. Pray, my Lord, aflc him who
took his Horfe from him ?

Saxon. The Man that came with me, and
he went into the Houfe and brought out a

Candle.

L. Delamere. My Lord, I would afk him whe-
ther the Door he was let in at, was that which was
nearefl the Stable, or which Door }

L. H. Steward. Do you know what Door of the

Houfe you were let in at.''

L. Delamere. My Lord, I afk him whether it

were the next Door to the Stable ?

Saxon. My Lord, I cannot very well give an
account of that, for I never was at the Houfe
before.

L. Delamere. Pray, my Lord, let him recoiled

himfelf, whether it were the Door next the Stable

or not.

L. H. Steward. Ay, with all my Heart, if he
can.

Saxon. I did not fee any other Door but that I

came in at, and therefore I cannot tell which
Door it was.

L. Delamere. Thefe Quedions, my Lord, I take

to be proper for me to afk, and I believe I fhall

make it appear to your Grace to be fo by and
by.

L. H. Steward. Good my Lord, take your full

Liberty, and afk what Queftions you pleafe ;

for I know my Lords here will be very well plea-

fed that you have all the Scope allowed you that

can be.

L. Delamere. I humbly thank your Grace ; I

defire to know of him, who let him into the

Houfe .?

Saxon. The Man that came with me went
with me juft to the Door, and let me in within

the Door, and I faw no other Man but that Man,
till I came into the Room where my Lord and
thofe two Gentlemen were.

L. Delamere. Was there no Body elfe but we
there ?

Saxon. No, you were fo wife, you would let

no Body be by.

L. Delamere. My Lord, I ftiall trouble this Wit-
nefs no farther at prefent.

L. H. Steward. Then Mr. Attorney-General, will

you proceed ?

Mr. jit. Gen. My Lord, we fhall give no more
Evidence at prefent, but ftiall reft here till we
fee what Defence this Noble Lord will make for

himfelf.

L. H. Steward. Then, my Lord Delamere, your

time is now come to make your Defence, you have

heard what has been evidenced againft you, and
my Lords now expedt to hear what you have to

fay for your felf.

L. Delamere. May it pleafe your Grace, a

great Part of the Day is fpent, and I would beg

the Favour of your Grace, that I may have the

Favour till to-morrow Morning to review the

Notes I have taken, and then I fliall make my
Defence.

L. H. Steward. My Lord Delamere, I had

this very thing ia my Thoughts before I came

hither



i^85.Weftm. for High-Treafon. 231
hidier this Day, becaufe I did forefee that this

was likely to be a long Caufe, and the proceed-

ings in it would take up much time : I have a

little doubt, I mufl needs fay, in my own Mind,
whether it may be done by Law -, I know very

well, if this were a Trial in full Parliament,

there have been Precedents to warrant the Ad-
journmertt till another Day, though it be in the

midft of a Trial ; and in the middle of the

Evidence : But this Court I take to be of the

fame nature, though of a degree higher, with

the other ordinary Courts of Judicature ; and

whether it be not obliged and tied up to the

fame Method of Proceedings with thofe other

Courts, where all Capital Offences are tried,

is a thing I am in fome doubt about : In thofe

Courts it has not been ufual to adjourn the

Court after Evidence given -, nay, it has been

fometimes a Queftion, whether the Judges in

thofe Courts, after the Jury are gone from the

Bar, to confider of their Verdidt, could adjourn

themfelves : I fay, the Judges have fometimes

made a Doubt of it, though I know the Point

is now fettled, and the Pradlice is, that they

may, and do. But this is moll certain, after the

Evidence given, the Jury cannot be adjourned,

but mud proceed in their Enquiry, and be kept

together till they are agreed of their Verdift ;

this has caufed fome Hefitancy in me, what the

Law may be in this Cafe ; therefore I think it may
be proper to confult with my Lords the Judges ;

for I defire the thing may be confidered and fet-

tled.

L. Dekmere. My Lord, I humbly beg this Fa-

vour of your Grace, but to adjourn till to-mor-

row.

L. H. Steward. With all my heart, my Lord, if

it may be done by Law.
L. Delamere. I hope it may, my Lord, and I beg

that Favour of your Grace.

L. H. Steward. My Lord, I fhould be very

glad to comply with your Lordfhip's Defires,

bqt truly I have confidered it, and do doubt

whether I can by Law do it : In full Parliament

it is clear it may be done, but upon this Com-
miffion, after my Lords the Peers are once char-

ged, and the Evidence partly given, whether I

can then adjourn them till another Day, is with

me a Doubt. My Lords, if your Lordfhips

pleafe, before fuch time as my Lord, the Prifo-

ner at the Bar, enters upon his Defence, I will

with your leave propound the Queftion to my
Lords the Judges, and hear their Opinion v/hat

the Law is.

L. Delamere. My Lord, I Ihall hardly be able

to finifh all I have to fay in any convenient time

this Day.

L. H. Steward. But, my Lord, if an Adjourn-

ment cannot be by Law, I cannot help it.

L. Delamere. There has a great deal been faid,

and it will require a great deal of time to give it an

Anfwer.

L. H. Steward. Ay, but if it cannot be done as

you would have it, we muft be contented to ftay

the longer together ; for I would not abridge

you of your Defence : therefore, my Lords the

Judges, if you will pleafe to go together and
confider of it, and report your Opinions, what
the Law is ia this Cafe, >ye will ftay till you
come again.

'Then the Judges withdrew into the Exchequer

Chamber,

E. of Nottingham. My Lord High Steward., I do
humbly conceive this is a Matter that con-

cerns the Privilege of the Peers ; and becaufe

it is a matter that doth fo much concern the

whole Peerage, I think my Lords here ought
in fome meafure to concern themfelves about
it : Therefore, my Lord, I have a Ihort Mo-
tion to make to your Grace, That, confidering

the Confequence that the Precedent of this

Cafe may draw with it, fince my Lords the

Judges are gone together to confult of this

Point, of which, I may fay, they are not al-

together the fole Judges ; we may alfo with-
draw to confider of this Matter with them, be-
caufe it may not be proper for my Lords in

publick here, to offer what they may have to

fay, to incline my Lords the Judges in their

Judgments one way or other.

L. Falconberg. My Lord, I humbly offer

this to your Grace, upon the Motion that this

Noble Lord has made, That, with Submiffion,

I take this to be a thing that concerns the Pri-

vilege of Peerage only, and I conceive the Judges
are not concerned to make any Determina-
tion of that Matter. I think therefore, my
Lords here ought to retire with them to confider

of it.

L. H. Steward. My Lords, I think, with Sub-
miffion to your Lordfhips, that this is a Queftion
naturally proper for my Lords the Judges to give

their Opinions in, Whether this Court, as a

Court of Judicature for the Trial of this Noble
Lord, may, in the midft of the Trial, adjourn

till another Day : And the Privilege of the

Peerage cannot at all come in queftion here, as I

conceive.

L. Falconberg. My Lord, that we conceive

is a Point of Privilege, which certainly the

inferior Courts can have no power to deter-

mine.

L. H. Steward. If your Lordfhips have a mind
to withdraw, you may.

Lords. Ay, withdraw, withdraw.

Then the Peers withdrew, and after half an hour the

Judges returned and took their Places as before.,

and after about an hour the Peers returned to their

former Places.

L. H. Steward. My Lords the Judges, have

you confidered the Matter that has been

propofed to you, and what is your Opi-

nion ?

L. C. J. Herbert. May it pleafe your Grace,

the Judges, in obedience to your Grace's Com-
mands, have withdrawn, and confidered of

what your Grace propofed to them, and with

humble Submifllon they take the Queftion to be

this.

Not, Whether your Grace may adjourn your

Commiflion from one day to another, for that

is clear you may, and has been pradifed, for

that is the Cafe of the Earl of Somerfet and his

Wife:
But the Queftion is. Whether after the Pri-

foner is upon his Trial, and the Evidence for

the King is given, the Lords being, as we may
term
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tefm it, charged with the Prifoner, the Peers

Triers may feparate for a time, which is the

Confequent of an Adjournment to another

Day.
Andj my Lord, the Judges prefume to ac-

quaint your Grace, that this is a matter wholly

new to them, and that they know not, upon re-

coUedlion of all that they can remember to have

read, that either this matter was done, or que-

llioned, whether it might or might not be done

in any Cafe.

My Lord, if the matter had been formerly

done, or been brought into queftion in any

Cafe, where it had received a determination,

and reported in any of our Books of Law, then

it would have been our duty to contribute all

our Reading and Experience for the Satisfaction

of this great Court : But being, as it is, a new
Queftion, and a Queftion that not only concerns

the particular Cafe of this Noble Lord at the Bar,

but is to be a Precedent in all Cafes of the Uke
nature for the future: All we can do is, to ac-

quaint your Grace and my Noble Lords, what
the Law is in the inferiour Courts in Cafes of

the like nature, and the Reafon of the Law in

thofe Points, and then leave the Jurifdidlion of

this Court to its proper Judgment.
My Lord, in the firft place, where the Trial

is by a Jury, there the Law is clear, the Jury
once charged can never be difcharged till they

have given their Verdidt, this is clear -, and the

reafon of that is, for fear of Corruption, and
tampering with the Jury. An Officer is fworn

to keep the Jury together without permitting

them to feparate, or any one to converfe with

them ; for no Man knows what may happen,

for (though the Law requires honeft Men fhould

be returned upon Juries, and without a known
Objection they are prefumed to be probi i^
legales homines^ yet) they are weak Men, and
perhaps may be wrought upon by undue Appli-

cations.-

This, my Lord, it is faid, fails in this Cafe,

becaufe the Lords that are to try a Peer, are

Perfons of that great Integrity and Honour, that

there is not the leaft Prefumption of their being

to be prevail'd upon in any fuch way ; and for that

reafon, becaufe of the Confidence which the Law
repofes (and juftly) in Perfons of their Quality,

they are not fworn as common ordinary Jurors

are, but are charged and deliver their Verdidt

upon Honour,

My Lord, in the Cafe of a Trial of a Peer
in Parliament, as your Grace was pleafed to ob-
ferve, and as is very well known by late Expe-
rience, there the matter has been adjourned till

another Day, and for divers Days ; the Evi-
dence being in feveral Parcels, and there the

danger is as great (if any vs^ere to be fuppofed)

of Tampering : But whether the Lords being

Judges in that Cafe, and in this Cafe only in

the nature of a Jury, makes the Difference,

though in both Cafes it is but like a Verdidl, for

they give their Opinions feriatim, whether the

Peer tried be Guilty or not Guilty, that they

fubmit to your Grace's Confideration,

Upon the whole matter, my Lord, whether
their being Judges in the one, and not in the o-

ther Inftance, alters the Cafe, or whether the Rea-
fon of Law in inferiour Courts, why the Jury
are not permitted to feparate till they have dif-

charged themfelves by their Verdift, may have
any influence upon this Cafe, where that Rea-
fon feems to fail, the Prifoner being to be tried

by his Peers, that are Men of unqueftionable un-

fufpefted Integrity and Honour, we can't pre-

fume fo far as to make any Determination in

a Point that is both new to us, and of great

confequence in it felf; but think it the pro-

pereft way for us, having laid matters as we con-

ceive them before your Grace and my Lords,

to fubmit the Jurifdiftion of your own Court to

your own Determination.

L. H. Steward. My Lords, I confefs I would
always be very tender of the Privilege of the Peers,

wherever I find them concerned ; but truly I

apprehend, according to the beft of my Under-
ftanding, that this Court is held before me. It

is my Warrant that convenes the Prifoner to

this Bar. It is my Summons that brings the

Peers together to try him, and fo I take my felf

to be Judge of the Court.

My Lords, 'tis true, may withdraw, and they

may call the Judges to them to affift them, which
fhews they have an extraordinary Privilege in

fome Cafes more before the High-Steward, than

Juries have in inferior Courts in Cafes of com-
mon Perfons : For, if it be in a common Cafe,

no Jury can call either Counfel or Judges to

aflift them, in the abfence of the Prifoner ; but

if they will have advice, it muft be aflced in

open Court, in the prefence of the Party accu

fed.

But now, my Lords, if you have a mind to

confult with me in private, as I now fit by vir-

tue of this Commiflion, which is his Majefty's

Warrant for me to hold this Court, I could not

withdraw with you ; but you muft ask all your

Queftions of me, in the prefence of the Prifo-

ner, in open Court : Whereas if it were in full

Parliament, as were the Cafes of my Lord Staf-

ford, and my Lord of Pembroke, then he that

were the High Steward might go along with

you when you withdrew, and confult with you,

and give his Opinion, which I cannot do in this

Cafe ; for I am bound to fit in Court, while you

withdraw to confider of the Evidence, and am
not to hear any thing faid to me, but what
is faid in open Court in the prefence of the

Prifoner, except it be when you deliver your

Verdia.

This I confefs, my Lords, has a great weight
with me, and I know your Lordlhips will be

very tender of proceeding in fuch a Cafe a-

ny way but according to Law : For though
you are Judges of your own Privileges, yet,

with Submiffion, you are not Judges of the

Law of this Court ; for that I take to be my
Province,

Why then, fuppofe, my Lords, I ftiould take

upon me to do as my Lord Delamere defires,

and adjourn the Court •, and fuppofe the Law
fhould fall out to be that indeed I ought not

fo to have done ; would it be any advantage

to this Noble Peer, if he fhould be acquitted

by your Lordfhips after fuch an Adjournment ?

Might not the evil Confequence of that be,

that he might be indifted for the fame Crime,
and tried again .? For all the Proceedings after

that would be void, and liable to be re-

verfed.

And

I
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And if on the other fide your Lordfliips fhould

think fit, upon the Evidence you have now
heard, and what he fhall % for himfelf, to

convidl him, after I have adjourned as is defired,

and I pafs Judgment upon him, as it will be

a Duty incumbent upon me to pafs Sentence on

him, if you convidt him ; what will become of

the Cafe then ? and how fhall I be able to an-

fwer it, as having done my Duty, when I pro-

nounce a Judgment notorioufly Erroneous and

Illegal ? for fo it will be, if the Law prove to

be againft my adjourning. This, my Lords, is a

matter of great Moment, and worth the Confi-

deration.

But in the other Cafe of a Trial in full Par-

liament, the Lord that fits where I do, is on-

ly as the Chairman of the Court rather than

Judge, he gives a Vote in fuch Proceedings ;

and therefore my Lord the Prifoner did very

well at the beginning to afk the Queftion, whe-

ther I had any Vote in his Trial, as a Peer,

jointly with your Lordfhips. If I fat in full Par-

liament, I fhould without all queftion give my
Vote as well as any other Peer -, but fitting here

by immediate Commifllon from the King pro hac

vice, High-Steward -, I acquaint you as I did him,

I have no authority to give any Vote : my Bufi-

nefs is to fee the Law obferved and fulfilled as

Judge.

Certainly, my Lords, your Lordfhips and I,

and all Mankind ought to be tender of com-
mitting any Errors in Cafes of Life and Death,

and I would be loth, I will afiTure you, to be

recorded for giving an Erroneous Judgment
in a Cafe of Blood, and as the firft Man that

ftiould bring in an illegal Precedent, the Con-
fequence of which may extend I know not how
far.

Mr. Al. Gen. Will your Grace give Diredlion

for my Lord to proceed ?

L. H. Steward. Yes ; he muft proceed I

think.

L. Delamere. May it pleafe your Grace, and

you my Lords, it is an Offence of a very high

nature, for which I am this day to anfwer

before your Lordfhips ; yet I thank God I am
not afraid to fpeak in this place, becaufe I

am not only certain and v/ell aflfured of my
own Innocency, no fuch Thought having as

yet entred into my Heart ; but I am alfo well

afTured of your Lordfhips Wifdom and Juftice,

which cannot be impofed upon or furprized

by Infinuations and florid Harangues, nor go-

verned by any thing but the Juftice of the

Caufe.

My Lords, I can with a great deal of Com-
fort and Satisfaftion fay, that thefe Crimes where-

with I am charged are not only Strangers to

my Thoughts, but alfo to what has been my
conftant Principle and Praflice ; for I think

that in matters relating to the Church and the

things enjoined therein, few have conformed more
in Pradice than I have done, and yet do I

confefs, and am not aftiamed to fay it, that

I have always had a Tendernefs for all thofe

who could not keep pace with me, and Cha-
rity for thofe that have outgone me, and dif-

fered from me, though never fo far ; nay,

though of a diOerent Religion: For I always
thought Religion lay more in Charity than Per-
fecution.

Vol. IV.

While I had the Honour to be a Magiftrate

in my Country, I did conftantly, duly, and im-
partially, execute the Laws, and in every pub-
lick Truft I was very faithful in the Difcharge

of it ; for I never voted nor fpoke in any man-
ner but as my Confcience and Judgment did

didate to me. I have always made the Laws
the meafure of my Loyalty, and have ft ill been

as Zealous and Careful to give the King his Pre-

rogative, as to preferve to the People their Pro-

perties, and have endeavoured as far as in me lay

to live peaceably with all Men.
This, my Lords, was not only the Didtates

of my own Inclinations, but it was the Princi-

ple of my Father, and the LefTon that he taught

me : I fay my Father, who was fo greatly in-

ftru mental in fnatching this Nation out of its

Confufion, and reftoring it to its ancient Go-
vernment, by fettling his late Majefty upon his

Throne, and confequently was the means of his

prefent Majefty, that now is, his coming fo

peaceably to the Crown. And this I may the

more boldly fpeak, becaufe I fpeak it by good
Authority ; becaufe in the Patent that created

my Father a Peer, his late Majefty is pleafed to

fay, his Rifing was mainly inftrumental in his

Reftauration. I beg the Favour of your Grace
and my Lords, that I may read you that Claufe in

the Preamble of the Patent, which I have here

ready to produce.

Which was read, and then my Lord proceeded as

follows^ viz.

My Lords, I fuppofe moft of your Lordftiips

did know him, and whofoever did fo, I dare

fay, did believe him to be a good Man : For
my part I did not know a better Copy to write

after than his Example, which I endeavoured al-

ways to imitate, and that I hope will go very far

to vindicate me from the Imputation of being

inclined to any fuch Crime as I ftand charged

with.

My Lords, it is now late and therefore I

fhall cut off a great deal of what I had intend-

ed to fay to your Lordftiips, that I may not

take up too much of your time, and come im-

mediately to my Defence, as to what I ftand ac-

cufed of.

And firft, my Lords, I fhall obferve that

here have been a great many Witnefles pro-

duced, and a great deal of Swearing, but lit-

tle or nothing of Legal Evidence to affeft me ;

for there is but one Man that faith any thing

home and pofitively againft me Cand whom I

fhall anfwer by and by) all the reft are but

Hearfays, and fuch remote Circumftances, as

may be tacked to any Evidence againft any o-

ther Perfon, but are urged againft me for want

of greater matters to charge me with ; and

therefore I hope the producing and prefling of

thefe things againft me, is rather a ftrong Ar-

gument that I am innocent, and that there

have been mifchievous and ill Defigns of fome

againft me, than that I am Guilty -, for if they

had had other, and greater matters, your Lord-

fhips would have been fure to have heard of

them.

With your Lordfhips leave, I cannot but ob-

ferve to your Lordfhips an excellent Saying of

that great Man my Lord of Nottingham^ (whofe

H h Name
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Name will ever be remembred with Honour in

our Englijh Nation,) when he fat in the fame

place that your Grace does now, at the Trial of

my Lord Cornwallis, which I will read to your

Lordfhips. Speaking to the Peers, he has this

paffage :

I know your Lordjloips will weigh the FaB^ with

oil its Circumftances, from which it is to receive

its true and its proper doom. Tour Lordjhips are

too juft to let Pity make any abatement for the

Crime, and too wife to fuffer Rhetorick to mnke

any Improvement of it : This only will be necef-

fary to he obferved hy all your Lordfhips, that the

fouler the Crime is, the clearer and the plainer ought

the Proof of it to he ; there is no other good Rea-

fon can he given, ivhy the Law refufes to allow the

Prifoner at the Bar Counfel in Matter of Fa£i, when

Life is concerned, but only this, hecaufe the Evi-

dence by which he is condemned ought to be fo very

evident and fo plain, that all the Counfel in the world

fhould not be able to anfwer it.

My Lords, I think the Evidence that has been

given againft me this Day does not come up to

this. And I hope your Lordfhips will regard

this Saying of my Lord Nottingham's, as more
worthy of your confideration, than the fine Flou-

rifhings and Infinuations of the King's Counfel,

which tend (if it be not fo defigned) rather to

mifguide your Lordfhips, than to lead you to find

out the Truth.

My Lords, I fhall now tell you the method that

I fhall proceed in, in making my Defence ; and

I begin with Saxon, for he I perceive is the great

Goliah, whofe Evidence is to maintain this Ac-
cufation, and if I cut him down, I fuppofe I fhall

be thought to have done my own bufinefs : there-

fore to that I f!-iall apply my felf firft, and do it

if I can ; and I will in the firfl place examine
feveral Perfons that are his Neighbours and have
converfed with him, what they have heard and
know of him : and firft I defire Richard Hall m^r^

be called.

L. H. Steward. My Lord Delamere, if you be-

gin that way to call WitnefTes againft Saxon, it is

fit he fliould be here to know what is faid againft

him.

L. Delamere. Ay, with all my heart, my
Lord.

L. H. Steward. Then call Saxon again.

\Xhen Saxon anc^Hall came both in.

L. Delamere. Pray Mr. Hall tell my Lords here

what you know of Thomas Saxon.

L. H. Steward. What is it you alk of this Wit-
nefs.

L. Delamere, My Lord I defire him to give an
account what he knows of a Letter, that was forged

by Saxon, in the name of one Hildage.

Hall. About the nineteenth of December in the

Year 1683, I received a Letter by Thomas Saxon
from Richard Hildage, wherein he defired me to

fend him the fum of fix pounds odd money which
I owed him : I received the Letter and paid the

money, and to the beft of my knowledge fome
little time after I met with the faid Hildage at

Newcaftle, who afl<;ed me to pay him the money I

owed him. I replied I had paid the money, ac-

cording to his Note, but he faid he never gave any
fuch Note, and threatned to fue me ; thereupon I

fent one Lord to Hildage, that is here now in the

Court, and defired Hildageh forbearance for a while,
till I could get the money from Saxon back again,

and afterwards he fent again for his money, and I

fent to Saxon for it, but ftiil the money did not
come,

L. H. Steward. Did you ever fpeak with Saxon
himfelf.?

Hall. No, but with his Wife, who came to me
about it ; but he acknowledged, he wrote the Let-
ter before John Lord.

Saxon. Did not my Wife tell you that Richard
Hildage lent me the money ?

L. H. Steward. Nay, you muft not dialogue

with one another, but if you have any Queftions,

you muft propound them to the Court : My
Lord Delamere, have you any Queftions to afli

him .?

L. Delamere. No, my Lord,

L. H. Steward. Then what is it you would have
him afked, Saxon ?

Saxon. I defire you would pleafe to afl< him
whether or no he did not lend me the mo-
ney ?

Z,. H. Steward. He ! who do you mean ?

Saxon. Richard Hildage did.

L. H. Steward. What fay you, did Richard
Hildage lend him the money ?

Hall. No, my Lord.

L. H. Steward. Look you, my Lord Delamere,

the Objeftion carries a great deal of weight in

it, to prove him a very ill man, if it be fully

made out.

L. Delamere. My Lord, if your Grace pleafe, I

can prove that he owned the writing of the Letter

to another man.

L. H. Steward. My Lord, he does own here,

that he wrote the Letter, and that he wrote it in

Hildage''!, name, but he faith, the Letter, he fo

wrote in Hildage'% name, was by Hildoge'^ direftion ;

and if fo, that takes off the Objedion made againft

him.

L. Delamere. I muft fubmit that to your Grace,

whether what he fays in that matter be Evi-

dence.

L. H. Steward. What Hildage did, or did not,

is the main turn of the Queftion in this Cafe •,

for he might lend him the Money, and yet af-

terwards might fay, when he thought he might

lofe it, that he did not fend any fuch Letter,

and all this be true, and Saxon in no fault : I

muft confefs, if Hildage were here himfelf, and

fliould deny the lending of the Money, or the

giving him Direftions to receive it, you would

have fixed a llirewd Objedlion upon him ; but

otherwife Hear-fays and Difcourfes at fecond hand

are not to take off the Credit of any Man's

Teftimony.

L. Delamere. But Hall fays Hildage denied the

receipt of the Money, or any Order for receiv-

ing of it.

L. H. Steward. That fignifies nothing, being but

by fecond hand.

Saxon. If it pleafe your Grace, here is my
Brother in Court will give you an account of

it.

L. H. Steward. Well, well, hold your tongue ;

will your Lordfhip pleafe to go on }

L. Delamere. The next Witnefs, my Lord,

that I fhall call, ftiall be Francis Ling, [who

came in.

J

L.H.
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What do you aflc this Wit-L. H. Stezvard.

nefs ?

L. Delamere. Mr. Ling^ pray will you tfeU

his Grace, and my Lords, what you know
concerning Saxon's receiving any Money in

in the Name of Mrs. JVilbrabam, without her

Order.

Ling. He called at this fame Hildage's, at New-
cajile^ and received twenty five Shillings, and faid

it was for Mrs. Wilbraham, in her name ; but fhe

never received a penny of the Money, nor knew

of his having received it, till he came to pay ano-

ther Quarter.

L. H. Steward. Where is that Mrs. Wilhraham^

is fhe here }

Ling. No, my Lord, fhe is a Neighbour of

ours, an Ancient Woman, fourfcore years of Age,

and cannot come fo far.

L. H. Steward. This is the fame Cafe with the

other, you can never think to take off the

Credibility of WitnefTes by fuch Teftimony ; for

this is only a Tale out of an Old Woman's
Mouth : What if that Old Woman told him a

falfe Story ?

Ling. She faid >

L. H. Steward. I care not what fhe faid, this

is no Evidence at all.

L. Delamere. Then pray call Richard Shaw,

[who came in."]

L. H. Steward. Well, what fays this Wit-

nefs ?

L. Delamere. Shaw, can you tell any thing of

Thomas Saxon's writing a Letter and fending it in

the name of one Pangfton a Bayliff .''

Shaw. He writ a Letter, as I under[land, con-

cerning fome Money that I owed him •, for I

owed him a little Money, and being I did not

pay it, he does forge a Letter and puts William

Pangjion's- name to it, fo I got up the other Morn-
ing

L. H. Steward. Where is Pangfton ? Is he

here ?

Shaw. No, my Lord, he is not, but he told

me he did not write the Letter.

L. H. Steward. Why, this is jufl the fame a-

gain, and we all know how eafy a thing it is

to hear a Bayliff tell a Lye.

Shaw. I cannot tell, but I called

L. H. Steward. All that is nothing. It is a dif-

ficulter matter to hear fuch Fellows fpeak Truth,

than any thing elfe, I am fure.

L. Delamere. The next Witnefs that I Ihall call

is Peter Hough.

\Who appeared.

L. H. Steward. There is your Witnefs. What
fay you to him ?

L. Delamere. Pray acquaint his Grace, and my
Lords, what you know of Saxon's cheating you in

the making of a Bond.

Hough. My Lord, he had fix Pound ten Shil-

lings in Money, and ten Shillings in Work done,

for which he was to give me a Bond, and hereof

he made the Bond himfelf. I thought it had been

right, and took it ; but about the time when the

Money was become due, I looked upon it, and it

proved to be but for 6 /.

L. H. Steward. What
for?

Hough. It fhould have
ten Shillings in Money,
Work.
Vol. IV.
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Did not he give thee a. Bond for

fliould it have been

been for fix Pounds
and ten Shillings in

L. H. Steward.

all thy Money ?

Hough. It fhould have been fo, but I never
had it.

L. H. Steward. Had you never the Money ?

Hough. No, I never had the Money .?

L. H. Steward. What did he fay the Bond fhould

be made for ?

Hough. For feven Pounds.

L. H. Steward. What fay you to it, Saxon.

Saxon. My Lord, I had five Pounds ten Shil-

lings of him, and ten Shillings in Work, for

which I gave him Bond ; there were the Wit-
neffes Names at it, the Bond was fairly read, and
I fealed it, and he took it with him.

L. H. Steward. Ay, but he fays it was to be for

feven Pounds.

Saxon. I never had any more of him than fix

Pounds, and for that I gave him Bond.
L. H. Steward. Was the Bond read to you ?

Hough. He read it himfelf, and he made it

himfelf.

L. H. Stezvard. How did he read it ? What
did you apprehend by his reading it was made
for?

Hough. I took it as he read it to be made for

feven Pounds.

Saxon. He may fay what he pleafes, but I had
no more of him but fix Pounds ; I was to give
Bond for no more.

L. H. Steward. Now the WitneflJes to this Bond
would be very proper to be produced here : For,

if he did make the Bond but for fix Pounds, when
the Debt that was to be fecured was feven Pounds,
that is a fign that he had an intention to cheat him
of the Twenty Shillings.

L. Delamere. That fhews what a kind of Man
he is.

L. H. Steward. But this is but Witnefs againfl

Witnefs, for he fays he owed no more, and was
to make the Bond for no more.

Hough. It was as I tell you, I afTure

Lord.

Saxon. I had no more of him than

Pound.
Hough. . Did not I afk you afterwards

Queftion more, and told you it was a Cheat,

you faid it fliould be mended ?

L. H. Steward. Well, my Lords have heard

it, they will confider what weight to lay up-

on it.

L. Delamere. Pray call Edward Wilkinfon.

\Who appeared.

L. H. Steward. What do you afk him ?

L. Delamere. Wilkinfon, pray tell my Lords,

how Saxon dealt with you about your Horfe ?

Wilkinfon. My Lord, he hired a Horfe of

me for three Days, and was to give me twelve-

pence a Day, but he never came again, nor

had I any Satisfaftion for my Horfe, but I

loft my Horfe by the bargain, and my Money
too.

L. H. Steward. How long ago was it fince he

hired your Horfe ?

Wilkinfon. My Lord, it was the twenty third

of June, to the befl of my remembrance.

L. H. Steward. Did he not agree with you for

12^. a day as long as he ufed your Horfe ?

Wilkinfon. I expected to have my Horfe in three

days time.

you, my

fix

one

and

Hh L.H.
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L. H. S4eward. But mind my Queftion, did you

agree that he ftiould have him but three Days ? Or,

was he to give you 12 d. z. Day for fo long as he

kept him out ?

Wilkinfon. I was to have 12 d. a Day for

him.

L. H. Steward. What ! as long as he ufed him,

or only for three Days ?

Wilkinfon. He did agree with me to bring him

again in three Days,

L. H. Steward. I perceive by the time, he

rid into the Rebellion with this Horfe, and he

was a very Knave for fo doing, upon my Con-

fcience.

L. Delamere. Call William Wright^ [who came

in.] Pray will you give my Lords an account

what Reputation this Thomas Saxon is of in his

Country,

JVright. My Lord, this Thomas Saxon came to

live at Sambige, and I had fome dealings with him
as well as other Men, and I never found him to

perfeft his Word in any thing.

L. H. Steward. What didfl: thou never find

Jiim ?

Wright, To perfeft his Word in any thing,

my Lord.

L. H. Steward. That is, make good his word,

I fuppofe j but that is your Chejhire Phrafe,

Wright. Whereupon I met with him one Eve-

ning after Evening-Prayer, and faid to him,

Thomas Saxon^ if I cared no more for keeping

my Word than thou do'fl, it were no matter if

I were hang'd ; for to be fure if thy Mouth
open, thy Tongue lyes : and he turn'd away
from me, and would not anfwer me a word ;

and fince that he owed me fome Money, and

when 1 afked him for it, he told me if I did

trouble him for the Money, it fhould be the

worfe for me ; whereof all the Town knows as

well as I, that I cannot fet him forth in words
as bad as he is.

L. H. Steward. Can you inftance in particular.

Friend, of any Fraud, Cheat, or Cozenage, that

he has been guilty of? for it is not what the

Town fays, but what can be proved, that we
muft take for Evidence ; the Town that thou

liveft in may reckon thee but an idle Fellow,

and yet thou may'ft be a very honed Man for all

that.

Wright. I truft, my Lord, I am fo, and fhall

always prove fo.

L. H. Steward. Well, what do'ft thou know ill

of him ?

Wright. He did not keep his Word with
me.

L. H. Steward. Wherein dofl thou mean ?

Wright. As to Money he owed me.
L. H. Steward, How much Money did he owe

thee ?

Wright. He owed me a deal,

L. H. Steward. How much do'ft thou call a

deal ?

Wright. I cannot tell how much exadly.

L. H. Steward. Does he owe thee any thing
now?

Wright. Yes, but I cannot juftly tell how
much.

L. H. Steward. My Lord Belamere, I would
be very unwilling to interrupt the method of
your Defence, or abridge you in your Evidence ;

but really this Objedion that you endeavour to

prove by this Witnefs, is not at all, as I conceive,

for your Lordfhip's Service : For it is a very

h^rd cafe, if any one that owes Money and does

not pay it, fhall for that very reafon lofe the

credit of his Teftimony -, this rather gives a coun-
tenance to what he fays, that you know no other

Objediions but fuch trivial ones to make againft

him.

L, Delamere. Then, if your Grace pleafe, I

will make Ihort work of it, and fpare your time ;

I (hall pafs over this part of my Evidence,

though I have more Witneflls to this Point, and
come to other matters, to Matter of Faft, to en-

counter this pofitive Proof that has been given

againft me. Your Grace and my Lords do ob-

ferve, that this Man Saxon has teftified that a-

bout the third or fourth of June laft (for there

he fixed the time) this Man as an extraordi-

nary Perfon that was fit to be trufted in an

Affair of this nature, being confided in, and
recommended by my Lord Brandon., was fent for

by me to Mere., where he found me and Sir

Robert Cotton and Mr. Offley, who did employ him
to tranfaft the matter of ftirring up the Coun-
try in order to a rifing and joining with the

late Duke of Monmouth : Now I will firft prove

to your Lordfhip in general, that Sir Robert

Cotton was not in Chejhire for many Weeks,
nay, feveral Months, both before and after the

time he fpeaks of: And next in particular I fhall

prove as to the time that he has pitched upon,

by divers Perfons that faw Sir Robert Cotton here

then in Londm, and give you particular Reafons

for it, Firft to prove, that he was here in Town
fo long in general, I fhall produce his Servants

that faw him every day : Call Billing, [who

appear'd,] Pray Sir, will you give an account

what time Sir Robert Cotton came to London,

when he went out of London, and whether you
were frequently in his Company and faw him
here ?

Billing. My Lord, to the beft of my remem-
brance. Sir Robert Cotton came to Town the loth

of ^/'nVlaft, and I was with him here in Town,
at his Houfe at the Horfe-Ferry till the latter

end of July, and faw him conftandy more than

once or twice every day for that time : I ufed to

come into his Chamber moft Mornings before he

was up ; I ufed to buy in his Provifion for his

Houfe, I faw him a-bed, or heard he was in Bed
every Night.

L. H. Steward. Did you belong to him ?

Billing. lam his Servant.

L, Belamere. He lived with him in the Houfe all

the while, he fays ?

Billing. Then about the latter end of July he

went out of Town for three Days to Epfom,

and then he came to Town again, and continued

here till the time he was committed to the Tower,

and never was in Chejhire fince the 6th of April

laft.

L. H. Steward. How came you to remember

fo pundually when he came to Town, and that he

ftaid here all the while ?

Billing. I know it by my Accounts for the Jour-

ney up, and by the Tradefmens Bills for the Pro-

vifion of the Houfe ever fince.

L. H. Steward. In what Capacity did you ferve.

Sir Robert Cotton ?

Billing. I bought in all the Provifion for his

Houfe, and paid the Tradefmens Bills.

I L.H.
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L. H. Steward. Have you any Papers in

your Pocket that will point to any particular

Time ?

Billing. I have not the Tradefmens Bills here,

my Lord, nor my own Accounts ; but I have

look'd upon them, and by that I am fure what I

have teftified is true.

L. H. Steward. Who do you call next, my
Lord ?

L. Delamere. Call Margaret Davis, \JVho ap-

peared.'] Pray will you give an account to my
Lord, what time Sir Robert Cotton came to Town,
and to the beft of your Remembrance when he went

out of Town again,

Davis. He came to Town upon the Tenth of

April laft, or thereabouts, and he has not been

out of Town any Night fince, except it were in

Auguft.

L. H. Steward. What Day did he come to

Town, do you fay ?

Davis. About the tenth of April.

L. H. Steward. And you fay he did not go out

of Town till Auguft ?

Davis. No, my Lord.

L. H. Steward. How do you know this ?

Davis. I was conftantly in the Houfe with him.

L. H. Steward. But how came you to be fo

exaft as to the Time ?

Davis. I faw him continually every Day.

L. H. Steward. How came you to fee him ?

Davis. I live with him in the Houfe.

L. H. Steward. Pray recolleft your felf as to

the Time he went out of Town, for I perceive

the other Man fays it was the latter end of

July.

Davis. It was in Auguft certainly, my Lord.

L. Delamere. My Lord, the other Witnefs

faith it was the latter end of July., and that may
be very well confident, neither of them fpeaking to

a Day.

L. H. Steward. Well, are you fure he was in

Town all the Month of June ?

Davis. Yes, he was.

L. H. Steward. Well, who do call you next ?

L. Delamere. Mrs. Sidney Lane. \JVho appear-

ed.}

L. H. Steward. What do you afk this Gentle-

woman ?

L. Delamere. I examine her to the fame
Point : And I queftion not but I Iliall make it

out to your Grace, and my Lords, none of us

all three that he has named were there at that

Time.
L. H. Steward. I fliall be very glad of it, my

Lord.

L. Delamere. Pray Mrs. Lane will you give an

account when it was Sir Robert Cotton came to

Town, and how long he ftaid here ?

Mrs. Lane. He came to Town the April before

the Coronation, and never lay out of Town I am
fure all thofe three Months of April, May, and
June, after he came to Town.

L, Delamere. This Gentlewoman, my Lord,
lived in the fame Houfe with him.

Mrs. Lane. I did fo, my Lord, and faw him
every Night and Morning.

L, Delamere. If your Grace pleafe, I have two
or three more WitneiTes to the fame purpofe ; but I

would fpare their Lordfhips time, if this Point be
fully cleared.

Vol. IV.

L. H. Steward. Pray, my Lord, do not abridge
your felf, for I know my Lords will not grudge the

Time, but are very defirous you fhould have full

Liberty in what is pertinent,

L. Delamere. Then I defire Charles Reeves may
be called, [IVho appeared.] I pray, my Lord, that

this Man may give an account what time it was
Sir Robert Cotton came to Town, and how long he
ftaid here.

Reeves. If it pleafe your Lordfliip, he was in

Town before the Coronation, and I faw him liere

every day from that time till after 7«//y once or

twice every day.

L. H. Steward. Did you belong to him .''

lleeves. Yes, and I do now.
L. H. Steward. In what Capacity, Friend ?

Reeves. My Lord, I am his Footman.
L, Delamere. May it pleafe your Grace, the

next Witnefs I have to produce is Mr. A(hburnham j

being he cartnot eafily remove, I beg he may be
heard in the Place where he is.

L. H. Steward. Ay, let him fpeak where he is,

and let him fpeak out,

L, Delamere. Pray Sir, will you pleafe to re-

collefl your felf what time you faw Sir Robert

Cotton, and where the laft Summer ?

Aftjburnham. My Lord, I being at Sir Robert

Cotton's Houfe at PFeftminfter, he defined me to

prefent a Petition of his to the Houfe of Com-
mons for him, and it was about the latter end of
the time allotted for Petitions, I cannot exaftly

tell what Day of the Week or Month it was,

but I faw him that day I prefented his Petition,

and I faw him at the Committee of Eledions two
or three days after.

L. Delamere. Sir William Twifden I defire may
be alfo heard what he has to fay to the fame

Point,

llVho anfwered to the fame effe5l.

L. Delamere. Mr. Heveningham is my next Wit-

nefs, my Lord ; who I defire that he would

pleafe to give your Grace and my Lords an ac-

count, when he remembers to have feen Sir Ro-

bert Cotton in Town.
Mr. Heveningham. My Lord, it was a more

than ordinary Occafion that makes me remem-
ber the thing and the time fo particular. I

was engaged in a difpute in the Houfe of Com-
mons about my own Eledlion, and that was

upon the fecond of June % then was a Cafe de-

bated in the Houfe, whether a Mayor that was

elefted a Burgefs for any Town could fit upon

his own Return ; it was then carried he ftiould

not, and the next day, which was the third

of June, another Queftion came on, whether

Sir Jofeph Williamfon was duly elefled and re-

turned ; and I remember at that time I was

walking with Sir Robert Cotton in the Court

of Requefts, and Mr. Neal came out of the

Houfe and told me, that it was carried by

five, that he was not ; and then Sir Robert Cotton

was with me.

L. H. Steward. So you fpeak as to the fecond

and third of June ?

Mr, Heveningham. My Lord, had it not been

upon this particular occafion, I could not have

remember'd the time fo exactly,

L. H. Steward. You give a very good token

for your remembrance, and my Lords hear what

you have faid.

H h 3 L. De-
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L. Delamere. Will your Grace pleafe that the

Clerk of the Houfe of Commons may be called,

and examined to the Journal of that Houfe,

when it was Sir Robert Cotton preferred his Pe-

tition, and that will fix the time as to v(rhat

Mr. AJhburnham and Sir William Twifden have

faid?

L. ti. Steward. Call whom you pleafe, my
Lord.

L. Delamere. It feems he is not ready, but I

hope I have given your Grace and my Lords fuf-

ficient Satisfaftion, that Sir Robert Cotton was

not there at that time that this Fellow fpeaks of.

I will now go on and prove Mr. Offley was

not there neither •, and the firft Witnefs I call to

that, fhall be Sir Willoughby Afton^ whom I defire

your Grace will be pleafed to hear fpeak in his

Place.

L. H. Steward. "Well, what do you lay, Sir

Willoughby ?

Sir W. Afton. My Lord, I defire to be guided

in what account I Ihall give by the Queftions that

fhall be asked.

L. H. Steward. What is it you ask Sir Willoughby

Afton ?

L. Delamere. Pray can you remember. Sir Wil-

loughby, what time it was, and whether about the

latter end of M<2y laft, or when, that you know of

Mr. Offly's being at your Houfe, and how long he

ilaid there ?

Sir W. Afton. I can give an account of his Mo-
tion for ten Days together, but that perhaps may
be more than is neceflary.

X. H. Steward. It will not be improper, Sir,

for you to give as exad and particular account as

you can of the Times.

Sir W. Afton. If your Grace pleafe, I will do
it.

L. H. Steward. Pray do, Sir.

Sir W. Afton. Upon the twenty fixth of May,
which was Tuefday, at Night Mr. Offiey and his

Lady and fome of their Relations, came to my
Houfe ; upon Wednefday the twenty feventh of
May Mr. Offley was fo fick that he kept his Cham-
ber and his Bed all Day ; upon the twenty eighth of
May, which was Thurfday, he was fo ill that he
kept his Chamber all Day, and rofe about five at

Night, and I then waited upon him, and fat with
him three Hours in his Dreffing-Room. On Friday
the twenty ninth of May he went to Church, that

Day was imployed a great part in Devotion. Upon
the thirtieth of May, which was Saturday, Mr.
Oftiey^ and his Lady went, and a great part of my
Family went with them, to one Mr. Pickering's fix

Miles off my Houfe, there they dined, and re-

turned at Night to my Houfe. Upon Sunday the

thirty firft of May, I have a particular Remark
whereby 1 remember that Mr. Offley v/ent to vifit

Mr. Needham. Upon Monday the firft of June,
Mrs. Offley and the Women of my Family went
to vifit my Lady Brooks, but Mr. Offley not being
well, ftaid at home. On Tuefday the fecond of June
he was ftill at my Houfe, there was a great deal

of Company there, and he was in the Company
all the Day long. On Wednefday the third I fell

fick in the Morning about four of the Clock,
but Mr. Offley was in the Houfe all the Morning -,

but in the Afternoon he went to make a Vifit

two Miles from my Houfe, at a Place called the

Ware-houfe, where the Ships ride at Anchor : And
upon Thurfday Morning, which was the fourth of

June, he went from my Houfe. Now if your
Lordfhip defire to know any thing about any
particular Time about this Compafs, I'll give you
the beft account I can.

L. H. Steward. Can you tell where he went
when he went from your Houfe ?

Sir JV. Afton. He went direftly home, as he
faid.

L. H. Steward. Did you hear at any time

that he ftaid by the way, between his going
from you and coming to his own Houfe ?

Sir W. Afton. My Son went with him two
or three Miles of his way, and I heard that at

Middlewich he ftaid to fpeak with fome of the

Militia Officers that he met with by the way
there at a Mufter, and afterwards went diredtly

home.

L. H. Steward. Pray is the ufual Way from his

Houfe to your's by my Lord Delamere's ?

Sir W. Afton. No, my Lord, diredly another

way.

L. H. Steward. Will you afk Sir Willoughby

Afton any more Queftions ?

L. Delamere. No, my Lord.

Mr. At. Gen. If your Grace pleafe, I would
afl< Sir Willoughby Afton one Queftion. Sir, I de-

fire to know how far it is from your Houfe to my
Lord Delamere's?

Sir W. Afton. Sir, it is about eleven Miles.

L. H. Steward. Eleven Miles you fay. Sir ?

Sir W. Afton. Yes, my Lord, eleven of thofe

Northern Miles.

L. Delamere. My Lord, I have fome more
Witnefies to examine to this Point.

L. H. Steward. Call whom you pleafe, my
Lord ?

L. Delamere. I call Mr. Gregory next, my Lord.

[who appeared.'] Pray give my Lord an account,

when Mr. Offley went from Sir Willoughby Afton's

laft Summer, and whither he went .?

Gregory. My Lord, my Mafter went from Sir

Willoughby Afton's Houfe

L. H. Steward. Who is your Mafter ?

Gregory. Mr. Offiey, my Lord. It was upon
the fourth of June at nine of the Clock in the

Morning, and went from thence to Middlewich,

and was at Home at his own Houfe about five of

the clock in the Evening, as I v/as told, fy I did

not go direftly Home with him.

L. H. Steward. Was he at Mere that Day at

my Lord Delamere's ?

Gregory. No, not that I know of, I was not

with him.

L. Delamere. Then pray call Thomas Kidd.

[Who appeared.] Pray were you that Day with

Mr. Offley when he went from Sir Willoughby'%

Afton's .?

liidd. Yes, my Lord, I was.

L. Delamere. What Day was it ?

Kidd. The fourth of June.

L. Delamere. Then whither went he .?

Kidd. He went the dire6l Road to his own
Houfe, I never parted from him, nor did he

ftop any where till he came to Middlewich,

where the Country Militia were exercifing ; and

he juft alighted off his Horfe, and fpoke with

Major Minftoaw and fome of theOfficers, but ne-

ver fo much as drank by the w-ay till he came to

his own Houfe.

L. H. Steward. What to his Houfe in Stafford-

ftjire ?

Kidd.
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Kidd. No, but to Cre-zv-Hall In Chejhire.

L. H. Steward. Does Mere lie in the Road

between Sir Willoughby Afion's and Crezv-Hali, fo

that your Mafter might be there within that

time ?

Kidd. No, that he could not do.

L. H. Steward. Were you with Mr, Offley the

whole Journey home ?

Kidd. Yes, my Lord, I was.

L. H. Steward. Were you no time from him ?

Kidd. No, my Lord, I was not.

L. H. Steward, What time did he come home ?

Kidd. He came to his own Houfe about four or

five a-clock at night.

L. H. Steward. And did not he go from thence

that night ?

Kidd. No, my Lord.

L. De/amere. Now, my Lord, I will prove as

to my felf that I was in London at the time as he

fpeaks of And firft, I defire Sir James Langham
may be heard to that.

^He appeared., but gave no Evidence.

L. Delamere. Pray call • Booth, [who ap-

peared.]

L. H. Steward. What is this Gentleman's

Name ?

L, Delamere. He is my Brother, my Lord, his

Name is Booth.

L. H. Steward. What do you afl< him ?

L. Dekmere. Pray can you remember what time

in June you faw me in Town here .?

Mr. Booth. My Lord, I faw my Brother here

in Town, the third, fourth, fifth, fixth, and fo

on to the tenth of June, and "the tenth of June I

went out of Town my felf; I faw him fometimes

twice or thrice a day in that time, for I did not

lodge above half a fcore doors from him,

L. H, Steward. Where was that ?

Mr. Booth. In Great Rujjel-fireet.

L. H. Steward. How come you to remember the

time fo particularly .?

Mr. Booth. It was that day Se'nnight before

I went out of Town, which was Wednefday the

tenth of June, and had it not been for that par-

ticular Circumftance, I had not remark'd it

fo much as to be able particularly to remem-
ber it.

Mr. A'. Gen. Pray, Mr. Booth, did you know
of your Brother's going out of Town the twenty

feventh of May ?

Mr. Booth. I heard he was gone out of Town
about that time.

L. H. Steward. Why then, when came he hither

to Town again ?

Mr. Booth. I cannot tell, but I faw him upon
the third of June in the Evening.

Mr. At. Gen. My Lord, it is not poffible for

him fo to do in that time, if he rode Poft.

L. H. Steward. He did make a great deal of
hade backvv^ard, and forward, that is certain.

L. Delamere. My Brother does not know when I

went, but as he heard, he fays.

L. H. Steward. But pray, my Lord, mind the

Objedlion that has been made, for it carries a

great deal of weight in it. It is plainly proved
by two WitnelTes, that you went out of Town
the twenty feventh of ?viay at nine of the Clock at

Night, and rode to Hod'defdon, and the next Day
came to Hitchin about Noon ; then they left you
and return'd back again to London that Night, and
you told them you were going to fee a fick Child

of your's in Chejhire ; how came you to make fuch

poR-hafte back again, that he fhould fee you
here in London the third of June ?

Mr. Booth. My Lord, I am certain I fav/ hini

that day in the Evening, and fo on to the

tenth.

L. H. Steward. Did my Lord then tell you how
your Friends did in Chejhire ?

Mr. Booth. I cannot remember the particular dif-

courfe we had.

Mr. At. Gen. Pray, Sir, when did he tell you
he came to Town ^

L. H. Steward. You fay you ufed to fee hkn
every day one or twice a day.

Mr. Booth. Yes, I did fo.

L. H. Steward. Pray where was he the Second of

June ?

Mr. Booth. He was not come to Town.
L. H. Steward. How long time was it before

that, that you had not feen him ?

Mr. Booth. I had not feen him of feveral days
before.

L. Delamere. If it pleafe your Grace, here is

another Brother of mine that fxw me, at the fame
time -, and tho' he be my Brother, I hope he is a

good Witnefs.

L. H. Steward. Ay, God forbid elfe ; what is

his name ?

L. Delamere. George Booth.

L. H. Steward. Well, what fay you. Sir ?

Mr. George Booth. My Lord, I faw my Brother

Delamere here in Town the fourth of June, by this

particular Circumftance which I cannot err in.

That the next day, as I take it^ I went down
with him to the Houfe of Lords, to hear my
Lord Macclesfield's Caufe, which was then there

to be heard upon the Appeal of Mr. Fitton ; and

my Brother was in the Houfe of Lords at that

time, which was the fifth of June.

L. H. Steward. My Lord Delamere, I think it

not amifs to put you in mind of one thing,

which it is fit your Lordfhip fhould give fome an-

fwer to : Does your Lordf>iip deny that you went

out of Town the twenty feventh of May ?

L. Delamere. No, my Lord, I do not -, I ac-

knowledge I did fo.

L. H. Steward. Then it will be fit for you to

give an account where you were the twenty eighth

of May, and fo all along till the third of

June.

L. Delamere. If your Grace pleafe, I hope I

fhall give you full Satisfadion in that by and by ;

but I have one Witnefs more to this point of my
being in Town at fuch a time, that I could not

be in Chefljire, when this Fellow fays I was ; and

that is my Lord Lovelace.

L. H. Steward. There is my Lord Lovelace^

what will you afk him ?

L. Delamere. Whether he did not fee me at the

Trial of my Lord Macclesfield in the Houfe of

Lords .?

L. Lovelace. I was in the Houfe of Lords

that day that my Lord Macclesfield's, Trial was,

and I remember I did fee my Lord Delamere

there.

L. H. Steward. But we are as much at a lofs

now as ever we were, for what day that Trial

was, does not appear : What day was my Lord

Macclesfield's Trial ?

L. Delamere. The Journal of the Houfe of

Lords proves that to be the fifth of June.

L. Love-
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L. Lovelace. My Lord flood juft by the Bar,

and if I am not miftaken took Notes.

L. Delamere. My Lord, I hope now I have

fatisfied your Grace, and the reft of my Lords,

that none of us three whom this Fellow has

mentioned were there at that time at Mere, v/hen

he fays we were : For my own part, I do pofi-

tively affirm, and I fpeak it as in the Prefence

of Almighty God, that I have not feen Sir Ro-

bert Cotton at my Houfe that I know of thefe

many Years, and I believe Mr. Offiey was never

in my Houfe fince I was Mafter of it : And I

do likewife proteft, that to my Knowledge, I

never faw the Face of this Man till now that he

is produced as a Witnefs againft me ; I am fure

I never fpoke with him in all my Life, nor

never fent for him to come to my Houfe : And
if your Lordfhip pleafe to confider the Story

that he tells, it will eafily appear to be very im-

probable, for he neither tells you who the Mef-
fenger was that was fent for him, nor the Way
that he came into the Houfe, which any Body
that has ever been at the Houfe could not mi-

ftake. For when I asked him what Door it was

he came in at, it was for this Reafon, becaufe

he muft needs have gone a great way about, if

he had not come in at the ufual Entry into the

Hoofe, for I have but one Poor into my Houfe
except that by the Stables, which is a great

way off the Houfe ? And it being about that

Time of the Year, if it were eight or nine of the

Clock in the Evening, he muft needs difcern

which Way he came in : And, befides, my
Lords, is it probable what he fays, that he Ihould

fee no Body ftirring about the Houfe except it

were this Man without a Hand, that he fays

was fent for him ? I aflure your Lordfhips, I

have not, nor had my Father ever that I know
of, any Servant or Tenant that was maimed in

that Manner that he fpeaks of. He faith, he was
recommended to us by my Lord Brandon : But he

cannot tell your Lordfhip any Thing that ever

he had done, to recommend him either to him
or us. I did ask him what important Service he

had ever done for me, that might give a credi-

bility to my imploying him in fuch a Bufinefs as

this. My Lord, I cannot help it, if People

will tell falfe Stories of me, but I hope your
Lordfhips will confider the Credibility of it ;

is it to be imagined that I would take a Man
I knew nothing of, upon another Man's Word,
into fo great a Confidence, as to employ him
about a Bufinefs of this Nature ? I am glad that

he was called in here again for your Lordfhips

to view him. I befeech your Lordfhips to look

at him ; is this Fellow a likely Fellow to be ufed

in fuch an Affair ? Does he look as if he were fit

to be employed for the raifing of ten thoufand

Men ? Does he feem to be a Man of fuch con-

fiderable Intereft in his Country ? A Fellow,

that though it be not diredl Evidence, yet by
feveral WitnefTes, I have Ihewn to be a Man of
no Reputation in his Country, nay of a very ill

one ; and could we have none elfe to employ in

a Matter of this Moment but fuch a Fellow as

.his Neighbours would not take his Word for

any Thing ? It is an improbable Story upon thefe

accounts, if I fhould fay no more. Your Lord-
fhips likewife fee, that he is fo well thought of,

that he dare not be trufted out of Newgate, but
is kept ftill a Prifoner, and as fuch gives Evi-

dence here : And I know your Lordfliips will

not forget that he fwears to fave himfelf, having
been a Rebel by his own Confefllon, and he
would fain exchange his Life for mine ; till he
has a Pardon, which as yet, as I am informed,

he has not. The Objeftion will ftill lie upon
him, that he fwears to fave himfelf, which will

render his Teftimony not credible, and the Law
requires the WitnefTes in Treafon, to be credi-

ble ones : And yet forfooth ! this Man, that no
Body that knows him will believe a Word he fays,

muft be taken to be the Man [of Integrity, Zeal,

and Induftry ; the Man of Management and
Difpatch, the Man of Intereft and Authority ifi

his Country, that nothing can be done, but
he muft have a Hand in it. My Lords, I think

I need fay no more of him •, your Lordfhips
Time is precious, too precious indeed to be
fpent upon fuch a Subjedl, and fo I fet him
afide.

My Lords, there is a Thing that I perceive the

King's Counfel lay a great weight upon ; and
that is my going down upon the 27th Day of
May, and my frequent riding Poft to and fro. I

fhall now fatisfy your Lordfhips of the Reafons
of my Journeys. The firft Time, which was be-

twixt the Coronation and the fitting of the Par-

liament was upon this Reafon ; I went down to

take PofTeflion upon a Leafe of a confiderable

Value which was renewed to me by the Bifhop.

I did not think of going down at that Time fo

foon ; but I had Word wrote me out of the

Country that the Bifhop was ill, and that obliged

me in Point of Intereft to make hafte down.
And this I ftiall prove by one that was Attorney

for me, and another that was a Witnefs of my
taking PofTefTion : And for this, I firft call Mr. John
Edmonds, [who came in'] Pray, Sir, will you tell

his Grace and my Lords, what you know of my
coming down into the Country in the beginning of

May, and upon what Account, and what Time it

was ?

Mr. Edmonds. May it pleafe your Lordfhip, up-

on the fifth of May my Lord Delamere did me
the Honour to come to my Houfe, and he ftaid

there a little while, and defired me to be a Wit-
nefs of his taking PofTefTion upon a Leafe of my
Lord Bifhop of Chejier's, and we went into the

Houfe that was next to mine, which was

and there did take PoflTefTion.

L. H. Steward. Where is your Houfe ?

Mr. Edmonds. At Boden, in Chejhirc.

L. H. Steward. When was this, do you fay ?

Mr. Edmonds. The fifth of May.

L. Delamere. Pray Sir, will you fatisfy my
Lord, whether the Bifhop was not ill at that

time ? i

Mr. Edmonds. My Lord, I had been a litde

before at Chefter, and hearing my Lord Bilhop

was not very well, I went to Mr. Allen, and
\

told him I was defirous to fee my Lord, and \

fpeak with him, if I might ; he told me my
Lord was fo ill, that he would fpeak with no

body.

L. H. Steward. Was it a Leafe for Years, or a

Leafe for Lives ?

Mr. Edmonds. It was a Leafe for Lives.

L. H. Steward. Then that might require my
Lord's taking PofTefTion. Who do you call next,

my Lord ?

L. Delamere. Mr. Henry.

L.U.
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L. Ddamere

my Lords

Attorney

an

and

L. H. Steward. Vv^hat do you afK this Man, my
Lord ?

pray will you give his Grace and

account whether you were not

deliver'd me Poffeffion upon the

Leafe of my Lord Bilhop of Chejler ?

Mr. Henry. My Lord, I was Attorney by Ap-
pointment, and the 5th of May lafl: I dehvered

Poffeffion to my Lord Delamere at one of the moft

remarkable places of the Land that belonged to

that Leafe of the Billiop.

L. Ddamere. My Lords, I hope this is a fatis-

faftory Reafon for my going down at that time,

the Bifhop being ill, and the Leafe being worth

6 or 7000 /. The next time that I have to fpeak

to, is, That of my going the 27th of A%, and

for that I give this anfwer ; I did go out of

Town the 27th of May, the occafion of my
going was, I had taken up a Refolution before to

go fee my Child that that was not well, but I had

not taken my Journey fo foon, nor with fuch

Privacy, but that I had notice, there was a

Warrant out to apprehend me ; and knowing
the Inconveniences of lying in Prifon, I was
very willing to keep as long out of Cuftody as

I could, and therefore I v/ent out of the way,

and under a borrowed Name, When I came to

my Houfe in Chefiire, there were not above five

of my own Servants that faw me all the while

I was there, and I faw no body but them -, but

while I was there, my Wife fent me an Exprefs,

that as to the Warrant flie hoped it v/as a Mi-
ftake, and there was no fuch thing; but my
eldeft Son was very ill, and if I intended to fee

him alive, I muft make hafte up : this was the oc-

cafion of my quick return, and I fhall fatisfy your

Lordfhips by Proof, that I came thither in that

manner to avoid the Warrant, and for no other

Reafon.

L. H. Stetvard. You fay you went to fee a fick

Child in the Country.

L. Delamere. May it pleafe your Grace, my
Mother that is here, wrote me word that my Child

was not well.

L. H. Steward. Pray what made you come back

again fo foon }

L. DeLvnere. Becaufe I had an Exprefs fent

me by my Wife that my other Son was like to

die.

L. H. Steward. Call your Witnefs, my Lord.

L. Delamere. Mrs. Kelfey, [who came in.'] Pray
will you give an account what I faid, when I came
down, was the occafion of my coming fo private-

ly and changing my Name ?

Mrs. Kelfey. My Lord heard, he faid, there was
a Warrant for taking of him up, and he gave me
that for a Reafon ; befides his little Son in the

Country was ill.

L. H. Steward. What, fhe lived in the Country,

did (he ?

Mrs, Kelfey. My Lord, I was in the Houfe with
him.

L. Delamere. If your Lordfhips pleafe, my Mo-
ther may be examined ?

L. H. Steward, Yes, with all my heart,

[She fat hy him at the Bar.

Pray, Madam, will you lift up
my Lords may hear what you

H, Steward.

Voice, thatyour

fay.

j

Lady Delamere. My Lords, this Child of his

I

that was in the Country, was more than ordina-
rily precious to him, in regard it was born to him
at that time, when he was an innocent honeft

to be

fucked

fore I

and I
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Men, (as he is now), a Prifoner in the Tower for
High-Treafon, above tv/o Years ago, and I

think it increafed his AfFeftion to the Child, that
God had given it to him when he was in than

Affliaion, My Lord, I knowing the Affeftion
that the Father and Mother both had to the
Child, my Care in their abfence I thought ought

more exercifed about him : The Child
but I faw the Child decline, and there-

was of Opinion that he fhould be wean'<l,

fent up word that if they did not take
care quickly and look a little after him, I was
afraid he would go into a Confumption, Upon
this, my Son came down, I faw hiin not indeed,
becaufe he was very private all the v/hile he was
in the Country ; but while he was there, it plea-
fed God to vifit his eldeft Son with a dangerous
Diftemper, upon which my Daughter fent ior him
Poft, if he intended to fee his Son alive. And
thereupon I think he made what hafte back again
he could.

L. H. Steward. Were you in the fame Ktoufe
with him. Madam ?

_
Lady Delamere. My Lord, I fay I did not fee

him all the time he was there, I only tell you
what I heard,

L. H. Steward. How long was he in the Coun-
try ?

Lady Delamere. I cannot tell exaftly that, I

think he was not above two days,

L. H. Steward. He muft be but one day by Com-
putation of Time ?

L. Delamere. Pray, my Lord, I will fatisfy you
in that point prefendy : Mrs. Kelfey will give an
account what time it was that I came down, and
when I went away,

Mrs. Kelfey. My Lord came down on the Sah-

bath-day night, and ftaid there Monday, and went
away the Tuefday Morning,

L. H. Steward. Look you, my Lord, the 27th
of May was upon a Wednefday, that night you
went out of Town, and went to Hoddefdon. Thurf-
day, which was the 28th, you came to Hitchin at

Noon, Friday was the 29th. Saturday the 30th.

Sunday was the 31ft, then you came to your
Houfe -, Monday the firft of June, Tuefday the 2d,

then you came away, and upon Wednefday the 3d
you were in Town, fo fays your Brother.

L. Delamere. It was fo, my Lord.

L. H. Steward. Which way did you come
back ?

L. Delamere. I came Poft through Coventry,

my Lord, and that was the time that Hope fpeaks

of, that I told him I had come another way into

Chefhire, when I came down.

Z. H. Steward. My Lord, you fay you went

down to fecrete your felf from a Warrant that you

apprehended was out againft you, and that made
you go a by-way, how come you then to come fo

publick back, the ordinary Poft-Road ?

L. Delamere. If your Grace pleafe, I have

told you I had an Exprefs came from my Wife^

that told me it was a Miftake as to the Warrant,

but that my Child was very illj and I muft make
hafte up.

L. H. Steward. Have you any mors Witneffes,-

my Lord ?

L. Delamere. Yes, my Lord, I defire Mr. Kel-

fey may be called. [He came in.

L. H. Steward. Well, what fay you ?

Mr. Kelfey. My Lord came down Upon the

Sunday night at eleven of the clock, and ftaid

at home all Monday j and on Tuefday Morning
at



1 39. Trial of Henry Lord Delamere, i Jac. II.242
at three of the clock in the Morning, he took horfe

for London, and I have Letters by me that are

dated the 4th of June, which was Thurfday, that

told me my Lord was come to Town the night

before.

L. H. Steward. Whofe are thofe two Letters ?

Mr. Kelfey. They were from my Lady and

Mrs, Vere Booth, and both came by the fame

Poft.

L. Delamere. I fhall call one Witnefs more, my
Lord, to prove that my Child was fick here in

Town, and the time •, and that is Sir Thomas Mil-

lington, who was his Phyfician.

[^Sir Thomas was called, and came in.

L. Delamere. Pray, Sir Thomas, can you recol-

ledt your felf what time my Son was ill laft

Year ?

Sir Thomas Millington. My Lord, I was fent

for to my Lord Delamere's Son upon the 28 th of

May, and I found him then very ill, and he con-

tinued fo for two days, infomuch as I told my
Lady Delamere his Mother that I thought the

Child would not efcape. I told it likewife to

Sir James Langham, who is my Neighbour in

Lincolns-Inn-Fields ; what they did upon it,

whether they fent for my Lord Delamere to

Town or no, I cannot tell, but I know punftu-

ally this was the time, by reafon the Bills I

wrote are dated on that day, otherwife I could

not have remembred the time ; but the Bills being

fent me from the Apothecary, I find that date to

them.

L. H. Steward, Pray, Mr. Attorney, will you

call Edlin again, or Vaux, either of them.

Mr. At. Gen. Here is Edlin, my Lord.

L. H. Steward. Where did you part with my
Lord Delamere, and when \

Edlin. Upon Thurfday the 28 th of May at

Hitchin.

L. H. Steward. What time of the day was it

when you parted ?

Edlin. It was about ten of the Clock.

L. H. Steward. He went forward Poft into Che-

jhire, did he not ?

Edlin. He did not go Poft I fuppofe, for he

went upon his own Horle.

L. H. Steward. Did he go upon his own Horfe ?

Edlin. It was the fame Horfe he went to Hitchin

upon.

. L. H. Steward. Have you any more Witneffes,

my Lotd ?

L. Delamere. No, my Lord, I hope I have given

their Lordfhips Satisfadion in all Points, and need

to give no further Evidence.

L. H. Steward. Have you any thing more then

to fay, my Lord ?

L. Delamere. My Lords, I acknowledge I did

go at that time privately a By- Road, and by the

name oi Brown ; and as for Jones, who it is faid

came from Holland that day, I appeal to him him-

felf, and I call God to Witnefs I never faw the Man
before now in my Life ; nay, till after I was made
a Prifoner upon this account, I never fo much as

heard of his Name : and your Lordihips fee by

the Proofs, that all that has been faid againft me,

except what this Fellow Saxon has teftified, is but

hearfay, nay indeed but hearfay upon hearfay at

the third and fourth hand.

My Lords, if People will make ufe of my
Name, and fay this, and that, and the other, and

among themfelves talk of MefTages fent to me ;

can I or any Man in the world help it ? At this

rate who can be innocent, if a Man muft be

guilty becaufe others intend to draw him into Trea-
fon ? For there is no more in the utmoft that

this Proof can amount unto. It is at the pleafure

of any two Men in the World, to take away
the Lives, Honours, and Eftates of any of your
Lordfhips, if it be a proof fufhcient to make you
guilty of Treafon, for them to fwear you were
intended to be drawn into Treafon.

And, my Lords, as to the Truth of the thing it

felf, that there was any Meffage or Correfpon-

dence between the late Duke of Mvnrnouth and me, I

call God to witnefs I have neither wrote nor fent

Letter or Meffage to him, or received Letter or

Meffage from him, this three Years : I cannot tell

what expeftation he might have concerning me
or any body elfe. It is very probable he might
have Expe6lation of AfTiftance from fome body,

and that without fuch ExpeiStation he would not

have made the attempt he did : But, my Lords,

all that is nothing to me, I had no correfpon-

dence either by Letters or MefTages with him

;

fo that all that has been faid upon that point of

his Expeftations, and what he declared, I muft
give the fame anfwer to, that I gave to the Evidence
about Jonesh Meffage, That admitting it to be
true, he did declare fo, yet, no proof beino-

made of an aftual Correfpondence, it is no more
but only an Intention in him to draw Men into

Commiffion of Treafon ; and if that be allow'd

for Proof of guilt, I muft repeat it again, there's

no Man can be innocent.

Upon the whole matter, my Lords, I muft
leave my Cafe to the Confideration of your
Lordihips : I am not Mafter of fo much Law or

Rhetorick as the King's Counfel, to plead in my
own Caufe, and I have had but little time to re-

collect and apply my Defence to my Accufation ;

but I hope what Evidence I have offered, has given

your Lordfhips full Satisfa6tion that I am not guil-

ty of what I ftand charged with.

And after all that has been faid, my Lords, I

would beg your Lordfhips to confider this, that

if in cafe I were guilty of thefe things, and were
confcious to my felf of having been engaged in

an Affair of this nature, can any Man imagine

I could have been fo hardy as to have furrendred

my felf upon the King's Proclamation : nay, if

I with thofe other two Gentlemen that he has

named, had had any Tranfadions of this kind,

with fuch a Fellow as he has been made appear

to be by his Neighbours, (that muft needs be

thought a Man of no Faith, becaufe of no Repu-
tation, tho' he gives himfclf a great Character as

a Man of great Intereft, of wonderful Difpatch

and Dexterity in the Management of fuch matters)

fo as at firft fight to put this large Confidence in

him ; can it be imagined I fo little regarded my
own Life and all that is dear to me, as to have

furrendred my felf, were it not that I was certain

of my own Innocence and Integrity ? Life it

felf, my Lords, is to be preferred above all things

but Honour and Innocence ; and Job faith. Skin

for Skin, and all that a Man hath will he give for

his Life : and v/hy fhould I be prefumed to have

fo little value for it, as voluntarily to deliver up
my felf to Deftruftion, had I been confcious that

there was any one, who could really teftify any

thing that could hurt me }

Befides, my Lords, this very Fellow Saxon is

but one Evidence, and how far you will believe

him, I muft fubmit it to you } but furely one Wit-
nefs will never be flifficient to convict a Man of

Treafon, tho' thoufands of Hear-fays, and fuch

trivial
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trivial Circum(lances be tacked to it ; efpecially

when they are tacked to an Evidence, which I dare

fay your Lordfhips are far from thinking it deferves

any Credit.

My Lords, I defire your leave to afk this one

Queftion ; Would not any of your Lordfhips

think himfelf in a bad Condition as to his Fortune,

if he could produce no better Evidence to prove

his Title to his Eftate, than what has been produced

againft me this day to take away my Life ? And
if fuch Evidence as this would not be fufficient to

fupport a Title to an Eftate, certainly it can never

be thought fufficient to deprive a Man of Life,

Honour, Eftate and all.

My Lords^ I am not the only Man that has

been or may be falfely accufed : God knows how
foon the Misfortune of a falfe Accufation may
fall to the Lot of any of your Lordftiips •, I pray

God it never may, but fince that may happen,

1 queftion not, but your Lordlhips will be ver^r

cautious, how by an eafy Credulity you give

Encouragement to fuch a Wickednefs : For Knights

of the Poft will not end irr my Trial, if they

profper in their Villany ; and perhaps it may come
home to fome of your Lordfliips, if fuch Pra-

dtices be incouraged, as I cannot but firmly be-

lieve they vv'ill not.

My Lords, the Eyes of all the Nation are upon
your Proceedings this day •, nay, I may fay, your

Lordfhips are now judging the Caufe of every

Man in England^ that Ihall happen to come under

like Circumftances with my felf at any time

hereafter: For accordingly as you judge of me
now, juft fo will inferior Courts be directed to

give their Judgments in like Cafes in time to

come.

Your Lordfhips very well know, Blood once

fpilt can never be gathered up again, and there-

fore unlefs the Cafe be very clear againft me,
you I am. fure will not hazard the fhedding of

my Blood upon a doubtful Evidence. God Al-
mighty is a God of Mercy and Equity : Our
Law, the Law of England^ is a Law of Equity
and Mercy -, and both God and the Law require

from your Lordftiips, Tendernefs in all Cafes of

Life and Death : and if it ftiould be indifferent,

or but doubtful to your Lordfhips, (which upon the

Proofs that I have made, I cannot believe it can

be) whether I am innocent or guilty, both God
and the Law require you to acquit me.
My Lords, I leave my felf, my Caufe, and all

the Confequences of it, with your Lordlhips ; and
I pray the All-wife, the Almighty God direft you
in your Determination.

L. H. Steward. Have you any thing more to fay,

my Lord ?

L. Bdamere. No^ my Lord.

L. H. Steward. Then Mr. Attorney, and you
that are of the King's Counfel, what have you to

fay m.ore ?

3s ,. p. . Mr. Sol. Gen*. May it pleafe your

Grace, and you my noble Lords the

Peers ofmy Lord Belamere, the Prifoner at the Bar

:

The Evidence that hath been given againft

this noble Lord is of two Natures, part of it is

pofitive Proof, and part is circumftantial ; and
though it be allowed that there muft be two Wit-
neflfcs in Cafes of Treafon, and that Circum-
ftances, tho' never fo ftrong, and fufficient to for-

tify one pofitive Proof, do not, nor can make a
fecond pofitive Witnefs ; yet I crave leave to fay,

that there may be Circumftances fo ftrong and
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cogent, fo violent and neceffary to furnlfh a pofitive

Teftimony, that will in Law amount to make a,

fecond Witnefs, fuch as the Law requires.

My Lords, I do not fay every Circumftance v/ill

do it, but fuch as is necefTarily and violently tend-
ing to the fame thing that was pofitively proved.
As for Example

;

If a Man comes and fwears againft another that
he faid he will go immediately and kill the King,
and another Man that did not hear rhofe Words,
comes and teftifies his lying in wait ; that Cir^

cumftance of lying in wait, that was an Aftion
indifferent in it felf, yet, when applied to the
pofitive Proof, will be a fecond Witnefs to fatis-

fy the Law, which requires two Witneffes in Trea-
fon.

I muft confefs, my Lords, when we will make
Circumftances to be a fecond Evidence, they muft
be fuch as are neceffarily tending to fortify the
pofitive Evidence that was given by the fingle

Witnefs : Now whether that be fo in this Cafe,
I muft, as becomes me, leave to your Lordfhips
Confideration. It is not ray bu'finefs to carry
the Evidence further than it will go, and I am
fure it is not my duty to let it lofe any of its

weight •, and if it have not that force ii ought
to have, I Ihould be to blame, as not having
done what belongs to m.e to do. I will therefore

ftate the Fadl to your Lordfliips plainly as it ftands

upon the Proof, and fubmit the whole to your
Lordlliips Determination. ^ ,

My Lords, our pofitive Proof, with which I

crave leave to begin, is but by one fingle Wit-
nefs, and that is Saaon ; and his Evidence is this,

that being in Che/hire, where he lives, he was
fent for about the third or fourth oljune Lift to my
Lord Delamereh Houfe at Mere, that there he was
brought into a lower Room, where he fiw my
Lord Delamere, Sir Robert Cotton, and Mr. Crezo

Offley : That my Lord Belamere told him he had
received a Meffage lately by one Jones, that was
fent from the Duke of Monmouth^ whereby he
underftood that the Duke would fpeedily be in

England, and that they muft provide Men and
Arms to afTift him when he came ; that he was
a Man recommended to them by my Lord Hran-

don, and that upon his Recomanendation they had

thought fit to intruft him in the matter, and
withal told him, they wertf. to raife /\.oqoq.I. and

loooo Men in that County : He tells you likev/ife,

thefe Gentlemen gave him eleven Guineas and 5/.

in Silver to go of an Errand for them to the Duke
of Monmouth, which he undertook to do, and

hired a Horfe vo that purpofe.

This, my Lords, is the pofitive Proof, and

this, I muft acknowledge, ftanding fingle and

by it felf, will make but one Witnefs ; but whe-

ther the Circumftances that have been offered to

your Lordfhips by the other Witneffes, be fuch

violent Circumftances as necefTarily tend to for-

tify and fupport that pofitive Evidence, and fo

will fupply the defe£l of a fecond Witnefs, is the

next Queftion that I come to confider, and I fhail

take them into Confideration in the fame order that

the Evidence was delivered.

The firft Step, m.y Lords, that w-ixi, made as to

any Evidence that toucheth this noble Lord at

the Bar, was what was teftified by my Lord

Gray ; for as to the other part of the Evidence

that related to the Confpiracy in general, I need

not trouble your Lordfhips with the Repetition

of it, (that there was fuch an one, is notorioufiy

known)
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known) but I fay that part of the Evidence in his

Hiftoryofthe Confpiracy, which my Lord Gray

brought home to my Lord Delamere, was this :

That upon the firft Meetings and Confultations,

it was refolved upon, that the Duke of Monmouth

fhould go into Chejhire to make an Intereft there •, and

among the Perfons that he was direfted to go to,

and to apply for advice there, as Perfons fit to

be trufted, this noble Lord was one.

That upon the Duke of Monmouth's Return out

of Che/hire, he did give his Confederates here in

Town an Account, how well he had been received,

and that he liked all things very well there. This,

my Lords, is the firft Circumftance that has been

offered to you, to fhew that he had a Confidence

in my Lord Delamere, as a principal Support of

his Defigns at that very time.

The next thing that we offer, is this Meffage

o^Jonei's, and for that, our Evidence has fully

and plainly made it out to your Lordfhips, that

Jones did go over into Holland, and his Bufinefs

there was an Errand from Difney and Major Wild-

man, and the Confederates here. The effe6l of his

Meffage was, that it was their Opinion, that

the Duke of Monmouth fhould go for Scotland and

join with my Lord Argyle -, but upon the Re-
ceipt of the Meffage, he being angry, faid, it

was too late for fuch a Meffage now, and he

would come into England, for he was ready to

fail : and thereupon he did fend this fame Jones

back again into England upon a Meffage, to in-

form the Lords and others of his Party, among
whom my Lord Delamere was one, that he would
have them betake themfelves into their feveral

Countries, and not ftay to be taken or clapp'd up
here, for that, he did underftand, was the De-
lign : and this Meffage was delivered in Writing;
(now that the Duke of Monmouth did write a

Note and give it to Jones, is verified by my
Lord Gray's Teftimony too) and this fealed up,

and he was not to open it till he came to Sea ;

and when he did open it, he found it contain-

ed a Signification of the Place where he was
to land, and where he was to rendezvouz, which
was Tauntoy, and who were the Perfons- that

were to have Notice of it, among whofe Names
we find my Lord Delamere's to be one : but he
likewife tells you, he was not the Man that was to

carry the Meffage to thefe Perfons, but he was to

deliver it to Matthews or Wildman, and they were
to tranfmit it to the other Perfons.

He tells you likewife that when he came to Town,
which was the 27th of May, he met neither with
Matthews nor Major Wildman ; whereupon being
at a lofs what he fhould do with his Meffage, for

want of thofe other Perfons, he acquainted Difney,

that was executed, with his Errand, who promifed
to take care that it fhould be delivered.

This, my Lords, is all Jones's Evidence -, for

Jones does not fay that he himfelf acquainted, or

that Difney did acquaint my Lord Delamere with

the Meffage.

But here, my Lords, is the main Circumftance

that renders the matter fufpicious ; that very

Night that Jones came to Town, and Difney being

acquainted with the Meffage, had undertaken

to get it delivered, does my Lord Delamere at

Ten of the clock at Night go out of Town, in

the Company of two Friends under the Difguife

of the Name oi' Brown, and a By-Road, and fo

goes down to his own Houfe in Chejhire ; this, I fay,

is the Circumftance that renders the thing fufpicious.

Now, my Lords, if we do prove by fuch Tuf-

ficient Evidence, as may make the matter ma-
nifeft to you, that my Lord Delamere had no-

tice of Jones's Meffage, (for upon that Point the

Cafe will turn, whether he had Notice fuch a

Meffage was brought, that fuch things were in

agitation, fuch Preparations made, and that they

were all to go into the Country) then I fay, his

going down is a violent Prefumption, he had an
Intent to comply with the Meffage, and join in the

Defign.

But now, my Lords, comes the Queftion, the

main Queftion, how is it made out that he had no-

tice Jones brought fuch a Meffage ?

Jones indeed, my Lords, does not fay that he
himfelf imparted it to him, or that Difney told

him he had communicated it -, but I think there

is another Witnefs, and that is Storey, who faith,

that Brand, one that knew of the Meffage, did

acquaint him, that my Lord had received it at

the Coffee-Houfe, and that Night went out of

Town,
It is true, my Lords, this is but a Hear-fay,

but that which followed being Matter of Faft,

my Lord's going out of Town that Night, fa

late in the Night, and in fuch an unufual fuf-

picious manner, gives more Credit to the Rela-

tion, than a bare Hear-fay could have of itfelf.

For unlefs there be fome good account given

of my Lord's thus going out of Town, it is a kind

of neceffary Prefumption, that he was acquainted

with the Meffage, part of which was, that he fhould

go out of Town; and if fo, it can have no o-

ther Conftrudlion, with Submiffion, than to be

in purfuance of, and complying with the Diredlions

that that Meffage brought him from the Duke of

Monmouth.

My Lords, to carry this a little further, there

were two "Witneffes produced that went out of

Town with him -, they feem indeed unwillingly to

give their Evidence, but I fhall faithfully repeat

what Teftimony they gave : Their Names were

Vaux and Edlin.

Faux, he faith, he met my Lord Delamere at the

Rummer-Tavern in ^een-Jlreet the 26th day of

May, which was the day before Jones came to

Town, and that then he appointed to go out of

Town the next day, which was the 27th, and ac-

cordingly he did go.

Edlin, he faith, he met Faux at the Cuftom-
houfe upon the 27th of May in the Morning,
and being defired by him to go with him out of

Town, he did fo, and there was with him a Gentle-

man whofe Name was Brown, and who now ap-

pears to be my Lord Delamere; they went in

Company with him as for as Hitchin, where they;

left him upon Thurfday the 28th at Noon.
This Evidence is produced to fhew, that my

Lord did go out of Town at that time, and in'

that manner as has been alledged, and that thefe

Perfons went with him to condu6l him a private

way, that he fhould not go the common Road.

Your Lordfhips will confider what Anfwer hath-

been given to this, and what account my Lord
Delamere has given of himfelf

Another thing, my Lords, that renders this

matter fufpicious, is the Name which my Lord..

was pleafed to affume to difguife himfelf by, it

being a Name by which the Party ufe to call

my Lord in their Difcourfes of him ; and to prove

that, we have likewife produced two Witneffes,

Babington and Pamceford,

Bahington,
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Babinglon, he fliys.

for High-Treafon. Hi
Tliat in their Confulia-

tjons there were Difcourfes of my Lord Delamere,

under the Name of Brozvn ; and once at a Ta-

vern, when my Lord Dslamere was named by one

in the Company, he was prefently catched up for

it, and replied to, You mean IVIr. Brown ; and

fo it feems that was the Canting Name under which

they difcourfed of my Lord Ddamere.

The other Witnefs Paunceford, he tells you,

That being at Difneyh Houfe, and concerned with

Evening, which is quite another Way than from
Sir Willoiighhy Jfion'?, to my Lord Delamere^s, : If

this likewife be true, what Saxon (ays cannot be true,

I mufb agree to it.

There is another Thing that is offered on my
Lord Delamere's Part, that he was himfelf in

Town at that Time that Saxon fays he was at Mere :

But here indeed the Matter feems to be a little more
ftrange and dubious, that my Lord fhould make
fo much Hafte down, as to go out late at Night,

him in printing the late Duke of MonmoiUh''s and fo cautiouQy, as to go by a wrong Name, and

Declarations (for the printing of which Difney

was executed) one hocke came for fome of thofe

Declarations for Mr. Brown, and they were to

be fent into Chejhire : So that though your Lord-

fliips obferve the Witnefs faith, fome body elfe

was called by the Name of Brown, yet you have

had no Account given you, that there was any

other Brown in Chepire.

It is true, indeed, my Lords, that thefe are

only things that Difney faid, and Locke faid •, but

I muft take leave to fay, it is very fufpicious,

that if my Lord went out of Town into Chejhire

under the Name of Brown, and fome Perfons

lliall, on the behalf of Brown, come for Declara-

tions to be fent into Chejhire, and my X^ord com-

monly in that Party go by the Name of Brown,

that thofe Declarations were for my Lord, and

that will be a great Evidence of his Correfpon-

dence with Monmouth.

But I confefs, my Lords, all this while our

Proof is circumffcantial, and indeed thfere is no

pofitive Proof but i\izt o^ Saxon, and in him our

Proof muft center ; for without him, I muft ac-

knowledge, nothing that has been offered will be

Proof againft my Lord upon this Indiftment : for

bare Circumftances, and bare Sufpicions will be

no Proof againft any Man, but fuch as are violent

and neceffary, and thofe joined to a pofitive Proof,

fuch as the Law requires.

Now then, my Lords, I come to the Confide-

ration, of what Weight and Strefs is to be laid up-

on this pofitive Evidence of Saxon ; And here

I muft confefs there are Objeftions made to this

Teftimony, to which I cannot readily give an

Anfwer •, for Saxon has fworn, That he was there

at fuch a Time, and that he was fent for, and en-

tertain'd as a Perfon recommended by my Lord
as fit to be entrufted with the Secret,

yet to ride to Town again the Poft-way, to be hrre

juft the third o^June, when Saxon fwears he was ia

Chejhire.

I muft confefs there is the Proof of his two Bro-
thers, that fay, they fiw him in Town the third

and fourth of June : There is likewife fome Ac-
count given of his going out of Town, that it was
upon a Meflage received from his Mother, that his

Child in the Country was fick; and indeed he did

go a By-way, and change his Name, for fear of a

Warrant in a MefTenger's Hands that was out

againft him to apprehend him.

Now, my Lords, I do not hear any thing that

has been offered, that there was any fuch Warrant,

or any Difcourfe to ground that Apprehenfion upon :

My Lord had the lirft and only Apprehenfion of a

AVarrant -, but upon what Reafons he himfelf beft

knows : This Apprehenfion m.ade him go out of

Town fo privately, he fays, becaufe he would not

be prevented of feeing his fick Child.

But how comes it to pafs, that my Lord makes

fuch a fpeedy F^eturn ? By the Proofs, it appears he

did not get there till Sunday Night, and upon
the Tiiefday Morning comes Poft for London.

The Account that he gives of that, is this, His

Hafte was to fee another Child that was here fick

in Town : For he had received an Exprefs from

his Wife upon tht Monday, to acquaint him, that

the Coaft was clear, and there v/as no Warrant out

againft him •, but if he intended to fee his Child

alive, he muft make Hafte up to Town ; and accor-

dingly, upon the Tiujdry Morning early, he fets

out, and upon the Wednejday in the Evening is here

in Town again.

But, with Submiflion, my Lords, there is no

good Account given by this noble Lord, v^hat

Reafop there was for fo many Poft-Journies back-

ward and forward, as, has been teftified, he made

and capable of being employed to ftir up the within a very little Compafs of Time -, for befides

Country, in order to the Profecution of a Defign

they had on foot to raife a Rebellion •, and he does

charge Sir Robert Cotton and Mr. Crew Offiey to

have been there at the fame Time.
The Evidence, my Lords, that has been pro-

duced to falfify this pofitive Witnefs, in the Point

of Sir Robert Cotton's being there, has been by
five or fix Witneffes, who teftify Sir Robert

Cotton's being in Town, and not elfewhere, from
the tenth of April to the latter end of July ; and

I do not fee v/hat we have to fay in anfwer to

their Teftimony. I muft agree the Proof to be

full in that Point ; and if the Evidence they give

be true, I cannot fay that Saxon's Evidence can be

true in that Point.

Likewife as to Mr. Offiey, Sir Willoughby AJion

and others have teftified that he was not at my
Lord Delamere's at the Time Saxon fpeaks of

:

For he gives you an Account where he was
every Day, from the twenty-fixth of May to the

fourth of June ; and his own Sei-vants bring him
to his own Houfe upon the fourth of June in t\iQ

Vol. IV.

this of his Return Poft upon the fecond of June,

there is only an Anfwer given to one of the reft,

which is that of the fifth of May, when he faith

he went to take Poflfeflion of the Land that he

held by a Leafe then renewed to him by the Biftiop,

which being of fome Value and Confideration to

hisLordftiip, and the Biftiop being fick, he thought

it neceffary to go down Poft himfelf, and would

not be content to receive Livery by Attornmenr,

This is the only Anfwer that is given to all thofe

Times of his riding Poft that have been given in

Evidence.

Thefe are Matters of Sufpicion that are offered

to your Lordfhips ; but I confefs, Matters of Suf-

picion only, unlefs clear, -pofitive, probable Proof

be joined with them, will not weigh with your

Lordfliips to convift a Man of High-Treafon,

where two V/itneffes are required. But whether

thefe Matters of Sufpicion be fuch violent and ne-

ceffary Prefumptions as tend to fortify the pofitive

Teftimony, I muft leave that to the Confideration

of your Lordftiips.

I i L. H. Slew-
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L. U. Steward. You do not call any more Wit-

nefifes then, I perceive.

Mr. Sol. Gen. No, my Lord.

L. H. Steward. My Lords, it has not been ufual

of late, for thofe who have fat in the Place where

I now am, upon thofe Occafions to give your

Lordfaips any Trouble in repeating or obfcrving

upon the Evidence. In this Cafe the Evidence

that hath been given has been very long, and it

would be too great a Prefumption in me, fhould I

have any manner of Doubt in the leaft, that ei-

ther your Lordfhips have not well obferved it, or

the learned Counfel for the King have been de-

feftive in colle6ling or remarking upon it, fo as to

need my Affiftance.

But, my Lords, I confefs there is fomething I

cannot omit taking Notice of, not for your Lord-

fhips Sakes, but for the Sake of this numerous and

great Auditory, that one Miilake in Point of Law
might not go unreftified, which feemed to be

urged with fome Earneftnefs by the noble Lord at

the Bar, ^hat there is a Necejfity in Point of Law,
that there JhonU be two pojitive IVitneJfes to con-

vi£i a Man of Treafon.

He feemed to lay a great Strefs upon that -, but

certainly his Lordrfiip is under a great Miflake,

as to the Law in that Point ; for without all

doubt, what was urged in anfwer to this Obje-

^ion by that learned Gentleman that concluded

for the King, is true. There may be fuch other

fubftantial Circumftances joined to one pofitive

Teftimony, that, by the Opinion of all the

Judges of England, feveral Times has been ad-

judged and held to be a fufficient Proof

As for the Purpofe, in this Cafe, fuppofe your

Lordlhips, upon the Evidence that has been given

here this Day, fhould believe Saxon fwears true,

who is a pofitive Witnefs, and fliall then likewife

believe that there was that Circumflance of Jones'^

coming over from Holland with fuch a Melfage

upon the twenty- feventh of May (which is di-

reftly fworn in Evidence, you are the Judges of

that Evidence) and what the other Witncffes have

fworn likewife, and is notdeniedby my Lord, the

Prifoner at the Bar, that he went out of Town
that Night, changed his Name, and went in an

indired By-Road ; certainly thefe Circumftances,

if your Lordfliips be fatisfied he went for that

Purpofe, do necelTarily knit the pofitive Teftimony

of Saxo'fii and amount to a fecond Witnefs.

That is, if Saxon's pofitive Teftimony be true,

then fuppofe all thefe Circumftances that gave

the Jealoufy, do makeup aftiong Prefumption to

join with the pofitive Evidence of Saxon ; then

you have two Witneff"es, as tlie Law requires, efpe-

cially if the Anfwer given by the Prifoner to thofe

Circumftances be not fufficient (as the flender Ac-
count he gives of his fo frequent Journies in fo

Ihorta Compafs of Time) but that there ftill re-

mains fome Sufpicion. I could have wiftied, in-

deed, that Matter might have been made fome-

what more clear, that no Shadow of Sufpicion

might remain.

Your Lordftiips are Judges : And if you do

net believe the Teftimony of Saxon, whofe Tefti-

mony hath been fo pofitively contradicted by
divers Witneffes of Quality, the Prifoner ought

to be acquitted of this Indiftment : If your

Lordfhips pleafe, you may go together, and con-

fider of it.

Lords. Ay, withdraw, withdra\^.

'Then the Peers withdrew in their Order, ac-

cording to their Precedency, with the Serjeant at

Arms before them.

L. H. Steward. Lieutenant of the Slczver, take

your Prifoner from the Bar.

The Prifoner was taken into the little P^oom ap-

pointed for him at the Entrance into the Court.

The Peers fiaid out about half an Hour, and iken

returned in the fame Order that they went out i?f,

and feated themfelves in their Places as before.

CI. Crown. Serjeant at Arms, take the Appear-
ance of the Peers. Lawrence., Earl of Rochefler,

Lord High Treafurer of England.

He flood up uncovered, and anfwered.

Lord Treafurer. Here.

And fo did all the refi.

L. H. Steward. My Lords, are you agreed of

your Verdift ?

Lords. Yes. -

The Lord High Steward took their Fcrdiff Se-

riatim, beginning with the puifne Peer, in this

Manner.

L. H. Steward. How fiy you, my Lord Churchill,

is Henry, Baron of Delamere, guilty of the High-
Treafon whereof he ftands Indifted, and hath

been Arraigned, or Not guilty ?

The Lord Churchill food up uncovered, and

laying his Hand on his Breafl, anfwered.

Lord Churchill. Not guilty, upon my Honour.
And fo did all the refi of the Peers,

L. H. Steward. Lieutenant of the Tower, bring

your Prifoner to the Bar.

The Prifoner was brought again to the Bar.

L. H. Steivard. My Lord Delamere, I am to ac-

quaint you, that my Noble Lords, your Peers,

having confidered of the Evidence that hath been

given, both againft you and for you, after they

were withdrawn, have returned, and agreed on
their Verdift, and by that Verdidl have unani-

moufly declared, that you are not Guilty of the

High-Treafon, whereof you have been Indifted,

and this Day Arraigned, and therefore I muft dif-

charge you of it.

L. Delamere. May it pleafe your Grace, I fliall

pray to Almighty God, that he will pkafe to give

me a Heart to be thankful to him for his Mercy, and

my Lords for their Juftice -, and I pray God de-

liver their Lordfhips, and all honeft Men, from
wicked and malicious, lying and falfe Teftimony ;

I pray God blefs his Majefty, and long may he

reign.

L. H. Steward. And I pray God continue to him

his loyal Peers, and all other his loyal Subjefts.

CI. Crown. Serjeant at Arms, make Proclama-

tion.

Serjeant at Arms. O-yes ! My Lord High-Stew-

ard of England, his Grace, ftraightly wilieth and

commandeth all manner of Perfons here prefent

to depart hence in God's Peace, and the King's,

for his Grace my Lord High-Steward of England

now difTolves his CommifTion.

God five the King.

At which Words his Grace taking the White-

Staff from the UJJoer of the Black-Rod, held it

over his own Head, and broke it in two \ thereby

diffolving the Court.

CXL. Pro-
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CXL. Proceedings againji T)r. Henry Compton, Lord
Bijhop of ^ London, in the Council-Chamber at White-Hall,

by the Lords Commijjioners appointed by his Majejiy to injpecl

Ecclejiajiical A^airs, for not fufpending f Dr. John Sharp^
ReBor of St. GilesV, Auguft 1686. 2 Jac. it

The King's Eccleliaftical Commiflion.

AMES the Second, hy the Grace of God, King

of England, Scotland, France and Ireland,

Defender of the Faith, &cc. 'To the mofi Reve-

rend Father in God, Our Right "Trufty and Well-

beloved Counfellor, William hard Archbifhop of Can-

terbury, Primate of all England, and Metropolitan.

And to Our Right Trufly and Right Well-beloved

Counfellor., George Lord JefFereys, Lord Chancellor

of England. And to Our Right Trufty, and Right

Well-beloved Coufin, and Counfellor., Lawrence Earl

cf Rochefter, Lord High-Treafurer of England.

And to Our Right Trufly, and Right Well-beloved

Coufin and Counfellor, Robert Earl of Sunderland,

Prefident of Our Council, and Our Principal Secreta-

ry of State. And to the Right Reverend Father in

God, Our Right Trufly and Well-beloved Counfellor,

Nathaniel Lord Bifhop 0/ Durham. And to the Right

Reverend Father in God, Our Right Trufty and Well-

^f/wfJ Thomas Lord Bifhop o/Rochefter. And to Our
Right Trufty and Well-beloved Counfellor, Sir Edward
Herbert, Knt. Lord Chief Juftice of the Pleas, be-

fore Us to beholden, Afjigned, Greeting. We for di-

vers good, weighty and neceffary Caufes and Confidera-

tions. Us hereunto efpecially moving, of Our meer Mo-
tion, and certain Knowledge, by Force and Virtue of

Our Supreme Authority and Prerogative Royal, do

affign, name and authorize by thefe Our Letters Patent

under the Great Seal of England, you the faid Lord
Archbifhop of Canterbury, Lord Chancellor of Eng-
land, Lord Fiigh Treafurer of England, Lord Prefi-

dent of Our Council, Lord Bifhop of Durefme, Lord
Bijhop of Rochefter, and Our Chief Juftice aforefaid,

or any three or more ofyou, whereof you the faid Lord
Chancellor to be one, from Time to Time, and at all

Times during Our Pleafure, to Exercife, Ufe, Occupy

and Execute under Us, all manner ofjurifdihions. Pri-

vileges, and Preheminencies in any wife touching or con-

cerning any Spiritual or Ecclefiaftical Jurifdi£iions,

within this Our P^ealm 0/ England, and Dominion of
"Wales, and to vifit, reform, redrefs, order, correSf, and
amend allfuch Abufcs, Offences, Contempts, and Enor-
mities whatfoever, which by the Spiritual or Ecclefiaftical

Laws of this Our Realm can or may lawfully be reform-

ed, redrefjed, correEled, refrained, or amended, to the

Pleafure of Almighty God, and Increafe of Virtue, and
the Confervation of the Peace and Unity of this Realm.
And We do hereby give and grant unto you, or any
Vol. IV.

thfee or more of you, as is aforefaid, whereofyou the

faid Lord Chancellor to be one, thus by Us named,

affigned, authorifed and appointed, by Force of 'Our

fuprems Authority and Perogative Royal, full Power
and Authority, from Time to Time, and at all Times,

during Our Pleafure, under Us to exercife, ufe, and
execute all the Premifes, according to the Tenor and

Effe£l of thefe Our Letters Patents, any Matter or

Caufe to the contrary, in any wife notwithftanding.

And We do by thefe Prefents give full Power and
Authority unto you, or any three or more ofyou, as is

aforefaid, whereofyou the faid Lord Chancellor to be

one, by all lawful Ways or Means, from time to Time

hereafter, during Our Pleafure, to enquire of all Of-
fences, Contempts, Tranfgreffions and Mifdemecnors

done and committed, and hereafter to be done and com-

mitted, contrary to the Ecclefiaftical Laws of this Our
Realm, in any County, City, Borough^ or other Place

or Places, exempt or not exempted, within this Our
Realm of England, and Domiyiion of V/ales, and

of all and every Offender or Offenders therein, and

them, and every of them, to order, correal, reform and

punifto by Cenfure of the Church. And alfo We do

give and grant full Power and Authority unio you, or

any three or more of you, as is aforefaid^ whereof

you the faid Lord Chancellor to be one, in like Man-
ner as aforefaid, from Time to Time, and at all Times

during Our Pleafure, to enquire of, fearch out, and

call before you, all and every Ecclefiaftical Perfon or

Perfons, of what Degree or Dignity foever, as fhall

offend in any of the Particulars before-mentioned, and

them, and every of them, to correEl and punifh for

fuch their Misbehaviours and Mifdemeanors, by

fufpending or depriving them from all Promotions Ec-

clefiaftical, and from all Functions in the Church,

and to inftJSi: fuch other Puniftoments or Cenfures upon

them, according to the Ecclefiaftical Latvs of this

Realm. And further We do give full Power and

Authority unto you, or any three or more ofyou, as is

aforefaid, whereof you the faid Lord Chancellor to

be one, by Virtue hereof, and in like Manner and

Form as is aforefaid, to enquire, hear, determine and

punifh all Inceft, Adulteries, Fornications, Outrages,

Misbehaviours, and Diforders in Marriage, and all

other Grievances, great Crimes or Offences, which are

punifoaUe or reformable by the Ecclefiaftical Laws of

this Our Realm-, committed or done, or hereafter to be

I i 2 com-

* Burn. Hill, of his Own Times, Vol. I. p, 676. f Ib'^- 674-
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tommitted or done, in any Place exempt or not exempt,

within this our Realm, according to the Tenor of the

^ccleftaftical Laws in that Behalf : Granting you, or

any three or' more of you, as is aforefaid, whereof you

the faid Lord Chancellor to he one, full Power and

Authority to order and award fuch Punifhment to

every fuch Offender, by Cenfures of the Church, or

other Lawful Ways, as is aforefaid. And further, we

do give full Power and Authority unto you, or any

three or more of you, as is aforefaid, whereof you the

faid Lord Chancellor to he one, all and every Offender

and Offenders in any of the Premifes, and alfo all

fuch as hy you, or any three or more of you, as is

aforefaid, whereof you the faid Lord Chancellor to be

one, fhall feem to he fufpe^ed Perfons in any of the

Premifes, and them to examine, touching every or any

of the Premifes which you fhall obje£l agaivfl them ;

and to proceed againjl them, and every of them, as

the Nature and ^ality of the Offence, or Sufpicion in

that Behalf fhall require : And alfo to call all fuch

Witneffes, or any other Perfon or Perfons that can in-

form you concerning any of the Premifes, as you, or

any three or more of you, as is aforefaid, whereof you

the faid Lord Chancellor to he one, and them, and

every of them, to examine upon their corporal Oaths,

for the better Trial and Opening of the Truth of the

Premifes, or any Part thereof. And if you, or any

fhree or m.ore of you, as is aforefaid, whereof you the

faid Lord Chancellor to be one, fhall find any Per-

fon or Perfons whatfoever ohfiinate or difobedient in

their Appearance before you, or any three or more of

you, as is aforefaid, whereofyou the faid Lord Chan-

cellor to be one, at your Calling and Commandment,

or elfe not in obeying, or in not accomplifhing your

Orders, Decrees, and Commandments, or any Thing

touching the Premifes, or any Part thereof, or any

other Branch or Claufe contained in this Commiffion,

that then you, or any three or more of you, as is afore-

faid, whereof you the faid Lord Chancellor to he one,

fhall have full Power and Authority to punifh the fame

Perfon and Perfons fo offending, by Excommunication,

Sufpenjion, Deprivation, or other Cenfures Ecclefiafli-

cal; and when any Perfons fhall be convented or pro-

fecuted before you, as aforefaid, for any of the Caufes

above expreffed, at the Infiance and fuit of any Per-

fon profeculing the Offence in that Behalf, that then

you, or any three or more of you, as is aforefaid, where-

of you the faid Lord Chancellor to be one, fhall have

full Power and Authority to awardfuch Co/is and Ex-
pences of the Suit, as well to and againjl the Party

as fhall prefer or profecute the faid Offence, as to and

againft any Party or Parties that fhall he convented,

according as their Caufes fhall require, and to you in

Jufiice fhall be thought reafonable. And further Our
Will and Pleafure is. That you affume our Well-be-

loved Suhjc£f William Bridgman, Efquire, one ofthe

Clerks of our Council, or his fufficient Deputy or De-
puties in that Behalf, to beyour Regifler, whom We do

by thefe Prefents depute to that Effe£f, for the Re-
giflring of allyour A£ls, Decrees, and Proceedings, by

Virtue of this Our Commiffion ; and that in like Man-
ner you, or any three or more of you, whereofyou

the faid Lord Chancellor to he one, by your Difcre-

tions fhall appoint one or more Meffenger or Meffengers,

or other Officer or Officers necefjary and convenient to

attend upon you for any Service in this Behalf. Our
Will and exprefs Commandment alfo is. That there

fhall be two Paper Books indented and made, the one

to remain with the faid Regifler, or his fufficient De-
puty or Deputies, the other with fuch Perfon, and in

fuch Places as you the faid Commtffioners, or any three

or more ofyou, whereof you the faid Lord Chancellor

to be one, fhall in your Difcretions think mofl fit and

meet \ in both which Books fioall he fairly entred all

the ASi, Decrees, and Proceedings made, or to be made^

by Virtue of this Our Ccmmiffion. And whereas Our
Vniverfities of Oxford and Cambridge, ayid divers

Cathedral and Collegiate Churches, Colleges, Gram-
mar-Schools, and other Ecclefiaftical Incorporations,

have been ereSfed, founded, and endowed by feveral

of Our Progenitors, Kings and ^ecns of this Realm,

andfome other hy the Charity and Bounty of fame of

their SubjeEls, as well within Our Vniverfities as other

Parts and Places, the Ordinances, Rules and Statutes

whereof be either imbezzled, loft, corrupted, or alto-

gether imperfe£f ; we do therefore give full Power and

Authority to you, or any five or more ofyou, of whom
We willyou the forenamed, the Lord Chancellor always

to be one, to caufe and command in Our Name, all

and fingular the Ordinances, Rules, and Statutes of

Our faid Vniverfities, and all and every Cathedral

and Collegiate Churches, Colleges, Grammar-Schools,

and other Ecclefiaftical Incorporations, together with

their feveral Letters Patents, and other Writings,

touching or in any wife concerning their feveral Ere-

ctions and Foundations, to be brought and exhibited

before you, or any five or more of you, as is afore-

faid, whereofyou the faid Lord Chancellor to he one ;

willing, commanding, and authorifing of you, or

any five or more of you, as aforefaid, whereof yon

the faid Lord Chancellor to be one, upon the exhibiting

and upon diligent and delibirate View, Search, atid Ex-
amination of the faid Statutes, Rules and Ordinances,

Letters Patents and Writings, as is aforefaid, thefame
to correal, amend and alter ; and alfo where no Sta-

tutes are extant, in all or any of the aforefaid CafeSy

to devife and fet down fuch good Orders and Statutes

as you, or any five or more oftyou, whereof you the

faid Lord Chancellor to he one, fioall think meet and

convenient, to be by Vs confirmed, ratified, allowed,

and fet forth, for the better Order and Rule of thefaid

Vniverfities, Cathedral and Collegiate Churches, Col-

leges and Grammar-Schools, EreSlions and Founda-

tions, and the Poffeffi.ons and Revenues of the fame,

and as may heft tend to the Honour of Almighy God,

Increafe of Virtue, Learning and Vnity in the faid

Places, and the puhlick Weal and Tranquillity of this

Our Realm. Moreover, Our Will, Pleafure, and Com-
mandment is, that you Our faid Commiffioners, and
every ofyou, fhall diligently and faithfully execute this

Our Commiffion, and every Part and Branch thereof,

in Manner and Form aforefaid, and according to the

true Meaning thereof, notwithftanding any Appellation,

Provocation, Privilege or Exemption in that Behalf,

to he had, made, pretended, or alledged by any Perfon

or Perfons refident or dwelling in any Place or Places

exempt or not exempt, within this Our Realm ; any

Law, Statutes, Proclamations or Grants, Privileges

or Ordinances, which be, or may feem contrary to the

Premifes notwithftanding. And for the better Credit,

and more manifeft Notice ofyour fo doing, in the Exe-

cution of this Our Commiffion, Our Pleafure and Com-

mandment is. That to your Letters miffive, Proceffes,

Decrees, Orders, and Judgments, for or by you, or

any three or more of you, as is aforefaid, to be a-

warded, fent forth, had, made, decreed, given or

pronounced, at fuch certain puhlick Places as fhall he

appointed hy you, or by any three or m.ore ofyou, as is

aforefaid, for the due Execution of this Our Com.mif-

fion, you are fome three or more ofyou, as is aforefaid,

whereof you the faid Lord Chancellor to be one, ftoall

caufe to be put andfixed a Seal, engraven with a Rofe

and Crown, and the Letter J. and Figure 2 before

and the Letter R. after the fame., with a Ring or

CircuM'
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Circumference ahoul the fame Seal, containing as fol-

loweth, Sigillum CommiffioRariorum Regis Ma-
jeftatis ad Caufas Ecclefiafticas. Finally, We will

and command all andfingular other our Minijiers and

SuhjeBs in all and every Place and Places, exempt

and not exempt, within our Realm of England, and

Dominion of Wales, upon any Knowledge or Kequejl

from you, or any three or more of you, as is afarefaid,

to them, or any of them, given or made, to he aiding,

helping, or offffling unto your Commandments, in and

for the due executing your Precepts, Letters, and other

Proceffes, requifite in and for the due executing of this

Our ComwAjfion, as they and every of them tender our

Pleafure, and will anfwer the contrary at their utmofi

Perils, In Witnefs, &c.

Th€ King's Letter.

Dated Monday, June the \^th.

Delivered at /i.'/j&^»? on Thurfday, being the ijih

of the fame June, in the Afternoon, by Mr. At-

terhury the Meffenger.

James R.

£> Ight Reverend Father in God, We great you well.

Whereas We have been jnform'd, and are fully

fatisfied, that Dr, John Sharp, Re£lor of the Parifh-

Church of St. Giles in the Fields, in the County of

Middlefex, and in your Diocefe, notwithfianding Our
late Letter to the mofi Reverend Fathers in God the

Archbijhops of Canterbury and York, and our Di-

reSlions concerning Preachers, given at our Court at

Whitehall, the ic^th o/March, 1685, in the fecond

Tear of Our Reign ; yet he, the faid Dr. John Sharp,

in Contempt of the faid Orders, hath in fome of the

Sermons he hathfmce preached, prefumed to make un-

becoming RefieSiions, and to utter fuch Exprejfions as

were not fit or proper for him -, endeavouring thereby

to beget in the Minds of his Hearers an evil Opinion

of Us and Our Government, by infinualing Fears and

Jealoufies, to difpofe them to Difcontent, and to lead

them into Difobedience and Rebellion. 'Thefe are there-

fore to require and command you immediately upon Re-
ceipt hereof, forthwith to fufpend him from further

Preaching in any Parifh-Church or Chapel in your

Diocefe, until he has given Us Satisfaction, and Our
further Pleafure be known herein : And for fo doing,

this fhall he your Warrant : And fo We bid you
heartily Farewel.

Given at Our Court at Windfor, the i^th Day of

June, 1686. in the fecond Tear of Our Reign.

By his Majefifs Command.

Sunderland.

The Bifhop of London'^ Anfwer,

Sent by Dr. Sharp to the Earl of Sunderland, then
zx. Hampton-Court, upon Friday, June 18. who
could have no Anfwer.

To the Right Honourable the Earl of

Sunderland, Lord Prefident, ^c.

My Lord,

JAlways have, and fhall count it my Duty to obey

the King in whatever Commands he lays upon me,
that I can perform with a fafe Confcience : But in

this, I humbly conceive, I am obliged to proceed ac-

cording to Law ; and therefore it is impojfihle for me
to comply ; becaufe though his Majefiy commands me
only to execute his Pleafure, yet, in the Capacity I am
to do it, 1 mufi a£i as a Judge ; and your Lordfhip

knows no Judge condemns any Man before he has

Knowledge of the Cdufe, and has cited the Party.

However, I fent to Mr. Dean, and acquainted him
with his Majefiy''s Difpleafure, whom I find fo ready

to give all reafonable Satisfaction, that I have thought

fit to make him the Bearer of this Anfwer, from him
that will never be unfaithful to the King, nor other-

wife than.

My Lord, your Lordfhip''

s

mofi; humble Servant,

H. London;

On Sunday after, Dr. Sharp carried a Petition fea

Windfor, which was not adnlitted to be read 2

Which is as follows.

To the King's moft Excellent Majefty.

The humble Petition of John Sharp, Clerk,

Sheweth,

'J^HAT nothing is fo afflictive to your Petitioner, as
his Unhappinefs to have incurred your Majefifs

Difpleafure ; which he is fo fenfible of, that ever fince
your Majefty was pleafed to give Notice of it, he hath
forborn all publick Exercife of his Function, andftill
continues fo to do.

Tour Petitioner can with great Sincerity affirm,
that ever fmce he hath been a Preacher, he hath

faithfully endeavoured to do the heft Service he could

in his Place and Station, as well to the late King,
your Royal Brother, as your Majefty, both by preach-

ing and otherwife.

And fo far he hath always been from venting any
thing in the Pulpit tending to Schifm or FaClion, or

any way to the Difturbance of your Majefty's Govern-
ment, that he hath upon all Occqfions in his Sermons,

to the utmoft of his Power, fet himfelf againft all

Sorts of Doctrines and Principles that look that way :

And this he is fo well affured of, that he cannot but

apprehend that his Sermons have been very much mif-

reprefented to your Majefty,

But if in any Sermon of his, any Words or Ex-
prejjions have unwarily flipt from him, that have

been capable of fuch ConftruCiions, as to give your

Majefty Caufe of Offence, as he folemnly profeft'es he

had no ill Intention in thofe Words or Exprejfions, fo
he is very forry for them, and refolves for the future

to be fo careful in the Difcharge of his Duty, that

your Majefty fhall have Reafon to believe him to be

your moft faithful SuhjeCf,

And therefore he earneftly prayeth, that your Ma-
jefty out of Tour Royal Grace and Clemency^

would be pleafed to lay afide the Difpleafure

Tou have conceived againft Tour humble Peti-

tioner, and reftore him to that Favour which

the reft of the Clergy enjoy under your Majeftfs

gracious Government.

So fhall Tour Petitioner ever Pray, &c.

h
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In the Council-Chamber at White-Hall, &c.

Mercurii 4 die Augufti, 1686.

Prefent in Council, Lord Chancellor, Lord Bi/ljop of Durham, LordTreafurer, Lord Bijhop of
Rochefter, Lord Prefident, Lord Chief yujlice Herbert.

Upon my Lord Bijhop's appearing before them, ac-

cording to a Summons fent unto him^ the Lord Chan-

cellor JefFereys began, viz.

Lord Chancellor. TV /T Y Lord Bifhop of London,

J^X. the Lords here prefent have

received Orders from the King to infpeft all Ec-

clefiaftical Affairs and Perfons ; and He hath com-

manded us to cite you before us -, and I defire you

would give a pofitive and direfl Anfwer to it :

"What was the Reafon you did not fufpend Dr.

Sharp, when the King commanded, and fent you

exprefs Orders fo to do, and told you what is was

for, viz. for preaching feditioufly and againft the

Government ?

Lord Bijhop. I have received fuch an Order ;

and if what was done in that Affair was done

amifs, and contrary to my Duty, it was my Ig-

norance and Inadvertency, and not a wilful Fault

:

I have been always ready to exprefs my Duty to

his Majefty •, and if in this Particular I have not

complied, it was becaufe, as I was told, I could

not. I was not fo fhallow at to go on my own
Head, but took the befl Advice I could get : I

confulted thofe whofe Bufinefs it is more perfectly

to underftand thefe Proceedings , all told me I

could not legally do it, but by way of Citation and

hearing him.

Lord Chanc. Ignorantia Juris non excufat ; you

ought to have known the Law, and it was a won-

der you did not : The King is to be obey'd, and

if you have any Reafon to fhew in this Particular,

we are ready to hear you.

Lord Bifoop. I knew not what would be laid to

my Charge, and therefore was not provided to make
fuch a Defence as I might have done ; but if your

Lordfhips will give me a Copy of your Commiffion,

and a Copy of my Charge, and allow me fome
Time, I will endeavour to give your Lordfhips

Satisfadion.

Lord Chanc. My Lord, I would not mifinter-

pret your Words, but fhall defire you to explain

their Meaning. If by defiring a Copy of our Com-
mifTion, you defign to quarrel with the Jurifdiclion

and Legality of the Court, I have another Anfwer
for you ; but till I know your Meaning here, my
Anfwer is, that no Copy of the CommifTion can be

granted, and it is unreafonable to defire it ; it is

upon Record ; all the Coffee-houfes have it for a

Penny a-piece, and I doubt not but your Lordfhip

has feen it.

Lord Bifloop. I have never feen it, nor have I

defired it for fuch Ends, to difpute the Legality

of it: But your Lordfhips knows it is a Thing
altogether new to this Generation, and, it may
be, Ibmething may be found in it, whereby I may
be inflruded and direfted . in my Anfwer and

Behaviour in the Matter. But, my Lord, if I

may not have a Copy of it, will your Lordfhips

pleafe I may either read, or hear it read ?

Lord Chanc. That is a Thing I cannot grant of

my felf, I mufl afk my Lords CommifTioners

Judgment *, and if you will be pleafed to withdraw,

you fhall hear it.

The Bijhop -and all the Company withdrew for a

garter of an Hour ; then returning, the

Lord Chancellor Jaid,

My Lord, all the CommifTioners are of Opi-
nion, that your Requeft is not to be granted,

and that it is unreafonable. Might every one that

appears here challenge the fight of our CommifTion,

and the reading of it, all our Time will be

fpent in the reading, and we have fomething elfe

to do.

The Proceedings of Courts in this Kind are

never by Libel and Articles -, Sapientem JuccinSiim

ore tenus, by Word of Mouth only ; and it is a

fhort Queflion I afk. Why you did not obey the

King?
Lord Bifjop. It is a fhort Quefhion, but requires

more Words to anfwer it. I pray your Lordfhips

to confider I am a Peer, a Bifliop, and have a Pub-

lick Truft, though unworthy, under a Publick

Character ; and I would behave my felf as becomes

one in thefe Capacities.

Lord Chanc. We know very well your Lord-

fhip's Quality and Chara6ler, and are willing to

fliew all due Refpeft to your Lordfliip ; but yet

we muft have a due Regard for the King, and

Government too : His Majeily muft not be neg-

leded.

Lord Bijhop. My Lord, I fuppofe there is no

Appeal from the Court ; and when a Man is to be

condemned at one Bar, and is in Danger of being

knock'd down at one BlOv/, you would think it

unreafonable he fhould not have fome Time to

make his Defence,

Lord Chanc. My Lord, I fuppofe their Lordfhips

will be willing to grant fome Time : I pray what

Time does your Lordfhip defire ,?

Lord Bijhop. My Lord, it is the AfTize-time,

and mofl of the Counfel, upon fome Occafion or

other (either Bufinefs or Diverfion) are in the Coun-

try : I pray you, my Lord, I may have till the be-

ginning of the Term,
Lord Chanc. Hah ! That's unreafonable : His

Majcfty's Bufinefs cannot admit of fuch Delays ;

methinks a Week fhould be enough : What fay

your Lordfhips, Is not a Week enough ?

The CommiJJioners being asked, fignified by the

Chancellor that a Week was enough.

Lord Bijldop. Since your Lordfliip will grant no

more, I will afk no more.

Lord Chanc. Adjourn until Monday next, the

Ninth q{ Auguji, 1686,

Upon
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upon the Ninth Day his Lofdjhip came, attended with

his Nephew, the Earl of Northampton, his Bro-

ther in Law, Sir John Nicholas, and his Brother,

Sir Francis Compton, i^c.

There being prefent in Council the iame as before

in the fame Proceedings.

Lord Chanc. 1\ y^ Y Lord, we are here to hear

w.VJ. y°"^ Reafons.

Lord Bijhop. My Lord, I have loft no Time for

preparing my Anfwer, but am not fo ready as I

might have been, becaufe I could not light of the

Commiffion your Lordfhip told me was upon Re-

cord, and in every Coffec-houfe, but employed a

whole Week to fearch for it, and could not have a

Sight of it until lafl Night : If your Lordfhip

doubts the Truth of this, I have the Perfon ready

to make Oath here of it.

Lord Chanc. My Lord, you are a Perfon ofHo-
nour, and we will not queftion the Truth of what

you fay, there needs no Oath : But, my LiOrd, I

muft tell you, that we will hot admit of any quar-

relling with our Commiffion, we are well alfured

of the Legality of it, other wife we would not be

fuch Fools as to fit here.

Lord Bijhop. My Lord, I have other Reafons why
I defire a Sight of your Commiffion -, it may be, it

may not reach me, being a Peer and a Bifhop -, and

it may be, it may not reach this particular Cafe ;

and therefore I defire a Sight of it, in regard I could

not fee it until the laft Night. I have not had time to

take Advice what to anfwer ; if your Lordfhip will

not be fatisfied, I muft give fuch an Anfwer as I

have prepared ; but it is my Defire to have longer

Time for it.

Lord Chanc. Is this all you have to fay ?

Lord Bijhop: This is the firft Thing : I do not

defire to prolong the Time, the Neceffity of the

Cafe requiring it, the Counfel being out of Town
in whom I think to confide.

Lord Chanc. If your Lordfliip will withdraw, we
will give you an Anfwer.

He wiihdrcvj for a garter of an "Hour.

Lord Chanc. My Lord, as I formerly told you,

we will not endure any quarrelling at our Commif-
fion ; it will be an odd Thing in us to give you

Time to pick Holes in it -, but we are willing to pay

all due Refpeds to your Lordfhip : What Time do

you require ?

Lord Bifhop. I fliall fubmit to yoiir Lordfhips ',

but I hope a Fortnight will not be unreafona-

ble.

Lord Chanc. Agreed : You fhall have it until to

Morrow Fortnight in the Morning.
'^0 which my Lord Chancellor added.

Lord Chanc. My Lord, when I told you our

Commiffion was to be feen in every CofFee-houfe, I

did not fpeak v/ith any Delign to refled on your

Lordihip, as if you were a Haunter of Coffee-

houfes. I abhorred the Thoughts of it, and intended

no more by it, but that it was common in the

Town.

Note, When the Bifhop fpake concerning the

Commiffion, Sir "Thomas Clargcs fpake with

a loud Voice, faying. Well put, well ptit ;

my Lord fpeaks nothing but Truth. There
was alfo another Gentleman, Sir John Lowther

of Lincokijhire, who as he was coming away
in the Crowd, fiid, 'There ore Jome who have

reprejented me as a Papift, but the contrary

Jhall appear ; / will not be afraid, nor afham-
ed, to vindicate my Lord Bijhop''s Caufe before

the Commijfisners themfelves.

Tuesday, Auguji zt^^ 1686.

There being prefent in Council the fame as in the
former Proceedings : The Lord Bifhop attend-

ing, the Proceedings were as follow.

Lord Chanc.
"I\ /TY Lord, we are now ready to

i-VJl hear your Lordfhip's Anfwer,
Lord Bijhop. My Lord, notwithftanding the

Time hath been very fhort, confidering the Weighti-
nefs of the Matter, and the Abfence of many of the
learned Counfel, I have taken what Advice I could,
and have confulted thofe that are very learned in the
Laws. I hope there will be no Mifinterpretation of
my Words, I do not intend any Thing which is

derogatory to the King's Supremacy, that is undu-
tiful to his Majefty, or difrefpedful to your Lord-
fhips. My Counfel tells me, that your Proceedings
in this Court are diredly contrary to the Statute

Law, and are here to plead it, if your Lordfhips
will admit them.

Lord Chanc. We will neither hear your Lordfliip

nor your Counfel in the Matter ; we are fufficiently

fatisfied of the Legality of our Commiffion, as we
often told you.

Lord BiJIoop. My Lord, I am a Bifliop of the

Church of England, and by all the Law in the

Chriflian Church in all Ages, and by the particu-

lar Law of this Land, I am, in Cafe of Offence,

to be tried by my Metropolitan and Suffragans

:

1 hope you Lordfhip will not deny the Right and
Privilege of Chriflian Bifhops.

Lord Chanc. My Lord, you know our Proceed-

ings are according to what has been done formerly,

and that we have an original Jurifdidion : This is

ftill queflioning our Court.

Lord Bijloop. It is partly.

Lord Chanc. Nay, it is abfolutely fo.

Lord Bijhop. My Lord, I hope you will interpl-et

every Thing in your Commiffiion in Favour of the

Perfon that is brought before you : I humbly con-

ceive that your Commiffion doth not extend to the

Crimes laid to my Charge for you are to cen-

fure Faults which fhall be committed : This that

I am accufed of, was before the Date of your Com-
miffion.

Lord Chanc. I confefs there is fuch a Claufe, but

there are general Claufes, that take in Things that

are pafV, as well as thofe that are to come. Hath
your Lordfhip any thing more ?

Lord Bifhop. My Lords, protefting in my own
Right to the Laws of the Realm, as a Subjed, and

the Rights and Privileges of the Church, asaBifhop^

I fliall, with your Lordfhips leave, give you my
Anfwer.

Which was accepted ; and the Bijhop withdrew,

and left Dr. Sharp'j Petition, which the King

had refufed to accept.

Lord Chanc. My Lord, we have read the Pa-

per.

Lord Bifhop. My Lord, it is Dr. Sharps Petition-

to the King.

Lord Chanc. My Lord, be pleafed to take it a-

gain, we are not concerned in it -, will you pleafe

that your Lordfliip's Anfwer be read ?

Lord Bijhop. Yes, if your Lordfhip pleafe. My
Lord, I have this to fay further, What I did

in
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in this Matter vvas Jurifperitorum Concilio. I con-

fulted my Ccunfel, who is the Judge of my Courts,

as well as others-, and the Law fays, That what

is done by the Advice of Counfel, fhall not be in-

terpreted to be done maliciouily, or obftinately.

The Law, in this Cafe, requires, that if a Prince

require a Judge to execute an Order, which is not

agreeable to the Law, he fhall Refcribere & Recla-

tnare Principi. Now, my Lord, I conceived I aft-

ed in this according to my Duty, for I wrote back

to my Lord Prefident, in as becoming Words as I

could ; and acquainted him, that an Order to fuf-

pend before Citation and hearing the Perfon, is a-

gainft Law, and expefted his Majefty's further

Pleafure.

In the next Place, my Lords, I did in Effcft

what the King commanded to be done, for I ad-

vifed Dr. Sharp to forbear Preaching till his Ma-
jefty had received Satisfaction concerning him ;

and accordingly he hath forborn in my Diocefe.

Lord Chanc. My Lord, will you have your Pa-

per read ?

Lord Bifiop. Yes, if your Lordfliip pleafe.

Which contained the King's Letter^ and the Bijhop's

Anfwer thereto.

Lord Chanc. Hath your' LordHiip any more to

fay?

Lord Bijhop. My Lord, I delire your Lordfhip
would hear my Counfel, by whom you may have

more clear and full Satisfaction concerning what
I have faid.

Whereupon the Bifiop was defired to zvithdraw,

and after half an Hour, he and his Counfel

were called in •, who were Drs. Oldifh, Hodges,
Price, and Newton. A brief Account of what
they pleaded.

Dr. Oldifh. My Lord, the Queftion before your
Lordfhip is. Whether the Bifliop of London hath
been difobedient to the King's Command ; con-

cerning which, it muft be confidered,

Firfi, What was commanded to be done.

Secondly, What he did in Obedience to it.

Thirdly, What Judgment ought to have been
given by him.

It is apparent by the Letter, that the King did

not take Cognizance of the Caufe, for the Words
are,^ Being informed that Dr. Sharp, (^c. So that it

could not be an abfolute Sufpenfion, for that fup-

pofeth a Proof of the Crime charged upon him :

Then let us confider the Words themfelves :

That you fufpend himfrom Preaching. Now, my
Lords, we have no fuch Thing in our Laws -, fo

that the Meaning mufl be Silencing of him. Where
there is an abfolute Sufpenfion, there ought to be
Citation, Form of Proceeding, Judgment and De-
cree ; to aft otherwife is contrary to the Law of
God, of Nature, of all Nations in all Ages, and
was never known in the World.

Lord Chanc. I am loth to interrupt you ; but I

mufl tell you, this is an unnecelTary Harangue •, we
know that it was not an abfolute Sufpenfion : But
the Queflion is. Whether the Bifhop could fufpend

him from Preaching ?

Dr. Oldifh. Then, my Lords, I have gained ano-

ther Point ; if it were only Silencing him, the

Queftion is, Whether the Bifhop did not execute

the King's Commands ? I think he did, and in fuch

a Method as is obferved in our Courts.

When any eminent Perfon is accufed, the Judges
fend to him by a Letter ; and if he appears and

complies with the Judges Order, the Law is fa-

tisfied.

Judicium redditur in invitiim non in volentem :

The Bifhop did fend for Dr. Sharp, fhewed him
the King's Letter, advifed him not to Preach till

the King had received Satisfaction -, in which he

proiPiifed to obferve his Lordfhip's Command, and

hath not preached to this Day ; fo that his Ma-
jefty's Command was, in EtFcdt, fulfilled. My
Lord, there is the like Proceedings in the Com-
mon Law ; for if an Attorney takes a Man's Word
for his Appearance, there lies no Adtion againft

the Attorney,

Lord Chanc. Ciijus contrarium : There lies an

Action of Efcape againft the Attorney

Dr. Hodges. My Lords, the Matter of Faft

hath been flared, and the Queftion is. Whether
the Bifhop hath been difobedient to the King's

Command .'' It appears, that he has not ; bccaufe

upon the Receipt of his Majefty's Letter, he re-

quired the Doftor not to Preach, and he hath

obeyed him in that which the King commanded.
To fufpend him, the Bifhop could not do, the

A6t of Sufpenfion is a Judicial Aft : The King
writes to him as to a Bifhop, to fufpend as a

Bifliop and as a Judge, which could not be done
without the hearing of the Caufe. If the Prince

fends to a Perfon that is not a Judge, that is on-

ly in a minifterial Office, that Officer is to exe-

cute his Com.mands : But when the King com-
mands a Judge, he commands him to aft as a

Judge. This is no light Matter the Doftor is

accufed of; it is for preaching Sedition and Re-

bellion, which requires a fevere Cenfure. And
if the Bifhop, as a Judge, had fufpended him,

he had begun at the wrong End, for this had
been Judgment before Procefs : In this Caufe

there ought to have been a Citation, our Books
giving many Inftances, which would be too te-

dious to your Lordfhips • I will give this

one : The Emperor's Proceedings againft the

King of Sicily, upon Information which he had

received •, and giving him no Citation, the King
appealed to the Pope, who declared the Pro-

ceedings to be void ; and that it was againft the

Law of Nature, which is above all pofitive

Laws, to pafs Sentence before Citation. This is-

the Method of proceeding before all Courts, and
I humbly conceive it is, and will be, the Me-
thod of this Court; for otherwife, the Bifhop.

need not to have been cited before you. The
Bifliop has done what was his Duty, he was

bound to return his Reafon to the King, why
he did not do that which he commanded, and to

expeft his further Anfwer ; which was done.

I affirm, that if a Prince, or a Pope, command
a Thing which is not lawful, it is the Duty of

a Judge Refcribere ; which is all he can do, quo-

ting his Author.

Dr. Price. The Queftion is ut fupra : A Cita-

tion is Jure Gentium, and can never be taken

away by any pofitive Command or Law what-

foever : . The Bifhop hath obeyed the King fo

far as he could, and did "lefcribe, expefting his

Majefty's further Pleafure. If the Bifliop could

havtt fufpended him, it muft have been done in

Auld ; but in regard it was only filencing him,

which was required, it might be done in a pri-

vate Room : The Advice of a Bifhop is in

fome Senfe an Admonition, which is a Judicial

Aft,
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dicial A£l, and this was given by a Bifhop, and

obeyed by the Doftor,

Dr. Newton. My Lord, the Queftion is not ut

fupra^ the Bifhop hath not been difobedient. As

in Nature no Man can be defired to do that which

is impoffible, fo no Man can be obliged to do an

unlawful Aft. (Id non fit quod non legitime fit.)

This Rule obliges all Men, at all Places, and at

all Times. The Charge againft Dr. Sharp is of a

very high Nature ; and he defired to be heard be-

fore he was condemned.

My Lords, the Bifliops are Cuftodes Canonunn.,

and therefore muft not break them themfelves,

I affirm, the Bifhop was fo far from being Dif-

obedient, that he was Obedient to the King : For

where he did Refcribere, and heard not the further

Pleafure of the King returned, he ought to con-

clude, the King was fatisfied with what he had

written, according to his Duty, and the King had

altered his Commands. A Citation, as your Lord-

fhips have heard, is according to all Laws, in all

Places, in all judicial Afts ; there is fomething to

be done according to Law, and fomewhat accord-

ing to the Difcretion of the Judges, and for that

Reafon as well as thefe, the Offenders ought to be

cited before him -, that which was in the Bifhop's

Power to do, he hath done, and it was in EfFed:

what the King commanded to be done.

Lord Bifiop. If through Miftake I have erred in

any Circumflance, I am ready to beg his Maje-

fty's Pardon, and fliall be ready to make any Repa-

ration I am capable.

I'he Bijhop withdrew for Half an Hour, then

was called in.

Lord Chan. We will be here again on Wednef-

day next, and I defire your Lordfhip to be here

again about Ten in the Forenoon.

Lord Bifhop. My Lord, I defire that Care may

be taken concerning the Minutes, which are taken

by the Clerks, of what hath palTed, and that I may

not be mifreprefented to the King by the Miflake

of the Penman.

Lord Chan. My Lord, you need not fear it -,

I hope you have a better Opinion of us ; there

fhall be no Advantage taken by them or us.

Bifhop Roch. There fliall be no Advantage ta-

ken, but all imaginable Care taken concerning it.

Note., When the Counfellors were Pleading,

Dr. Pinfold., the King's Advocate, flood at

the Chancellor's Elbow, and took Notes ; by

which it was expefted that he fhould make a

Reply, but he faid nothing : and 'tis fuppo-

fed that he flaid with the Council, when the

Bifhop withdrew, and gave them Reafons for

his Silence.

Die Lun^e, 6 September, 1686.

There being prefent in Council the fame as in

the former Proceedings.

Lord Chanc. 1\ /f
Y Lord, pray fit down. You

jLVj. ^^'"^ defired to appear this Day
to hear your Sentence, which (to prevent Miftake)

we have ordered to be put in Writing.

Lord Bifhop. My Lord, may I have leave to

fpeak before Sentence is read .''

Lord Chanc. My
your Counfel ready.

Lord,

253
we have heard you and

Then the following Inftrument, whereby the

Bifliop of London was fufpended, was, by the

Commiffioners Order, read by Mr. Bridgmani

their Lordfhips Regifter.

By his Majefly^s Commiffioners for Ecckfmftical Af-
fairs.

Hereas Henry, Lord Bifhop of London^ hath

been convened before Us, for his Difobe-

dience, and other his Contempts, mentioned in

the Proceedings of this Caufe ; and the faid Bifhop

being fully heard thereupon, We have thought

fit, upon mature Confideration of the Matter,

to proceed to this Our definitive Sentence, de-

claring, decreeing, and pronouncing, that the faid

Henry, Lord Bifhop ot London, fhall for his faid

Difobedience and Contempt, be fufpended during

his Majefty's Pleafure -, and accordingly. We do,

by thefe Prefents, fufpend him the faid Lord Bi-

fhop of London, peremptorily admonifhing and
requiring him hereby, to abftain from the Fun-
ftion and Execution of his Epifcopal Office, and
from all Epifcopal and other Ecclefiaftical Jurif-

diftion, during the faid Sufpenfion, upon Pain of
Deprivation and Removal from his Bifhoprick.

Given under our Hand and Seal the 6th Day
of September, 1686. Sealed with the Seal of

the Court, C.J.%. Rofe and Crown with

this Infcription round it, viz. Sigillum Com-

miffionariorum Regia Majefiatis ad Caufas Ec-

clefiafticas.

Signed by no body at all.

Some Days fince, one of the MefTengers attending

the Court, deliver'd to the Dean of St. jPWs
a Warrant, the Tenor whereof foUoweth :

By his Majefly's Commiffioners for Ecclefiaftical Af-
fairs.

"Hereas We have given Sentence of Sufpen-

fion againfl Henry Lord Bifhop of London,

a Copy of which Sentence, under our Seal, is

hereunto affixed : We have thought fit, and do
hereby enjoin and require you, to caufe the faid

Sentence to be affix'd on the Door of that Chap-
ter-Houfe, and on the Place now called the South

Door of the faid Church -, to the End that publick

Notice may be taken of the faid Sufpenfion. And
you are to certify Us, under your Common Seal,

of the due Execution of what is hereby required.

At our Council-Chamber at Whitehall, on Tuef-

day the 28th of this Inftant September, at Ele-

ven o'clock in the Morning, Given under

our Seal this Day of September, 1686.

Sealed with the fame Seal as the Sentence,

but no Perfons Names. Subfcribed to the

Dean and Chapter of London.

Dr. Sharp was alfo fufpended about the fame
Time, but he was foon after reftor'd to the Exer-

cife of his Funftion ; and when the King receiv'd

Advice of the Prince of Grangers, intended Expedi-

tion, the Bifhop's Sufpenfion was taken off.

Vol. IV, Kk CXLI. Prs-
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CXLI. Proceedings againji Dr. John Peachell, J^ice-Chdncellor,

and the Univerjity of Cambridge ^, for not admitting Alban
Francis, a Benedictine Monk^ to the Degree of Mafter of Arts,

April and May 1687, 3 Jac II.

N the ninth Day of February^ being

AJh-Wednefday^ came a Letter under

his Majefty's Signet Manual, dated

the feventh of the fame Month ; the

Subftance whereof was. That hearing much
in Commendation of one Alhan Francis^ a Bene-

diftine, the King was pleafed to command the

Univerfity, that they Ihould admit him to the

Degree of Mafter of Arts, without adminiftring

to him any Oath or Oaths whatfoever, any Law
or Statute to the contrary in any wife notwith-

ftanding, with which his Majefty was gracioufly

pleas'd to difpenfe in the Behalf of the faid Alban

Francis. On Monday the 21/, the Vice-Chancellor

having fummon'd a Congregation, read his Ma-
jefty's Letter, purporting as before, and fuper-

fcrib'd to Our trufty and well-beloved Vice Chan-

cellor of Our Univerfity of Cambridge^ to be com-
municated to the Senate there •, on the reading

whereof, the Senate, who made the beft Advan-
tage they could of the Vice-Chancellor's Delay, in

order to get Advice, refolved to teftify their com-
mon and almoft unanimous Senfe of the Thing,
and in a Matter of fuch Confequence and novel

Matter to interpofe ; accordingly there was a Pa-

per, it is commonly call'd a Grace, the original

Paper whereof I have feen drawn up in order to be

put to the Vote of the Houfe after the ordinary

and ufual Way •, but the Conftitution of that Bo-
'dy being fuch, that this muft then of Ncceflity

have been firft propofed to what we call the Head,
which confifts of fix Perfons, each of which has

an arbitrary Voice and Power, upon diilike to ftop

any Proceedings finally, and hinder it being put
to the Houfe at all ; This Method was laid afide

as irapradicable upon that Occafion ; becaufe

Mr. Bajjet., a declar'd Roman Catholick, and one
that had openly afferted Mr. Francis's, Caufe, hap-

ned to be one of the fix who compofe the Head
for this Year ; it was therefore prefiim'd, with
'great Appearance of Reafon, that he would put

a Bar to the Proceedings, fo the Grace not

being fufFered to be offered to the Houfe, the Se-

nate's Senfe could never have been fully and parti-

cularly known thereupon.

This Confideration conftrain'd them to the Ufe
of another Courfe, which was, without the For-

mality of a Suffrage, voluntarily to teftify their

Concurrence with the Vice-Chancellor, and advife

him to forbear the admitting Mr. Francis till the

King had been petitioned to revoke his Mandate.

As foon as the Letter came to Town, the Vice-

Chancellor wrote a Letter to the Duke of Albe-

marle, our Chancellor, to beg his Interceffion with

the King, which he returned Word was tried with

none Effect, but pofTibly fuch a Body as the Uni-
verfity concurring and* figning a Petition, if that

could be admitted, might prove better and more

fuccefsful. Now perhaps if every fingle Man pre-
fent, to the Number perhaps ofone hundred and fifty

or two hundred, fliould addrefs in Perfon to the
Vice-Chancellor, this might look tumultuary, and
it was thought the more quiet, decent, and re-
fpeftful Way to fend up their Senfe by Meffeno-ers
from each Houfe : To this Purpofe, Dr. Sk^uU,
Profeffor of Cafuiftical Divinity, was made Choice
of by the Non Regents, and Mr. Norris, Fellow
of Trinity-CoWtgt, by the Regents. The Subftance
of what they delivered, was. That the Houfe
thought the Admifiion of Mr. Francis without the
ufual Oaths, illegal and unfafe, and for that Rea-
fon advis'd the King might be petition'd, in the
doing which they were ready to join and make ic

their A6t. The Opinions were given freely to the
two Meffengers of each Houfe, and the thing was
fo unanimoufly approved of, that the only Pa-fons
taking notice of it, were three Papifts, and one or
two befides ; afterwards there was a Gentleman
admitted Doftorof Phyfick, having firft taken the
Oaths ; and the Efquire- Beadles and Regifterswere
fent to let Mr. Francis know, that the Senate were
ready to admit him alfo, provided that he would
fwear as the Law appointed ; but he refufed, in-

fifting on the King's Difpenfation : and this' was
the Bufinefs of the firft Meeting about this Matter,

Immediately upon the Congregation's breaking
up, Mr. Francis took Horfe for London, to repre-
fent at Whitehall what had been done, and the
fame Afternoon the Heads met in tht Confiftory,
to confult what Letters Ihould be fent, and to

whom : They agreed upon one to the Duke of Al-
bemarle, and another to the Earl of Sunderland, be-
ing the Secretary of State, through whofe Hands
the Mandate paffed : An Efquire-Beadle was.dif-
patched prefently to London, who after havin^^
waited on the Duke of Albemarle, endeavoured it-

veral times to get Accefs to the Lord Sunderland,
but could not ; at laft having fent in his Letter, the
Main whereof was a moft humble Submiffion to

his Majefty, with very folemn and unfeigned Pro-
teftations, that what was now done, proceeded
from no Principle of Difobedience and Stubbor-
nefs, but a confcientious Senfe of our Obligation
to Laws and Oaths, and a refpedful Intimation
that we were ready to petition the King that ic

might be admitted ; but not daring to approach
Him without fome Significations, that it would be
acceptable, we applied ourfelves to his Lordftiip,
defiring him to do the Univerfity the Favour to

mediate for them, ^c. He was difmifi:ed without
any particular Anfw-^r : Within a few Days came a

fecond Letter, dated February 24, which by reafon
of the Aflizes and fome other publick Bufinefs inter-

vening, was not read in the Senate till Thurfday,
March tht nth: The Univerfity and the Vice-
Chancellor in the mean Time received a Letter,

wherein

* Burn. Hifl. Own Times. Vol. I. p. 697.
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wherein they found great Satisfa6lion by the Opi-

nions of fome eminent Lawyers, v/ho concun'd

in the Approbation of what was already done, and

for the future, could advife no better Courfe than

humbly to reprefent the Cafe to his Majefty, and

entreat him not to think amifs of fo Loyal a Body,

as always the Univerfity has fliewed herfelf to be.

The fecond Letter being read the Day aforefiid,

which v/as exaftly the fame as the former, except-

ing only the Addition of a Claufe, to do it at our

own Peril; the Senate proceeded as before, to

advife the Vice- Chancellor to fome expedient Form,

reprefenting the Cafe fully and clearly to the King,

as well with refpeft to the Illegality of fuch Ad-

miffion, as the many ill Confcquences that were

likely to enfue from it : This the Non-Regent

Houfe did by Mr. Billers, Fellow of St. John's-

College (the publick Orator) and Mr. Newton,

Fellow of 7ViHf/y-College (the Mathematical Pro-

feffor) the Regent Houfe by Mr. Henry Finch, Son

to the late Lord Chancellor, Mr. Burton of St. John's-

CoUege, and Mr. IVilliam Bowles of King's-CoX-

lege : All which was done without the leaft Hurry

or Irregularity, without fo much as afkingan Opi-

nion ; bat every Man went and gave it quieriy and

of his own Accord, fo that no manner of Induce-

ment was put upon any one to declare himfelf in

the Bufmefs, but what proceeded meerly from his

own Confcience, and a dueSenfe of Things. An-

other large Letter being prepared for the Duke of

Albemarle, wherein was every thing that could be

thought of to prevail with his Majefty, and one

likewife fhorter and lefs particular to the Earl of

Sunderland ; that very Afternoon Mr. Braddock, Fel-

low of Katharine-Hall, and Mr. Stanhope of King's-

College, were defired by the Vice- Chancellor to

go to London with thefe Letters, and other In-

ftruftions, to apply themfelves to feveral Perfons

of Quality and Charafter, that they would join

Forces, and think it a common Caufe ; "for fo ad-

dreffing to the Kins, the Succefs would be more

probable, and the Honour done to the Univerfity

the greater. Sunday, March the iph, the two

Gentlemen waited on the Duke of Albemarle their

Chancellor, who received them with all the Good-

nefs in the World, with Affurance, that notwith-

ftanding he had waited on the King before, and

knew his Inclinations ; nay, though he had been

received with fomething of Difpleafure, yet con-

fidering the Relation he bore us, he would make

another Attempt, and thought himfelf obliged to

omit no Endeavours for the Univerfity 's Safety and

Advantage. Monday the i^th in the Evening,

the Duke of Albemarle waited on the King, and

in the PafTage towards the Bed-chamber, took the

two Cambridge Gentlemen into the An ti chamber,

that they might be introduc'd if Occafion were :

The King, on the Duke of Albemarle's acquainting

him with the Affair, told him he had not then

Leifure to talk, but he commanded the Letter

which the Vice-Chancellor fent to the Duke of

Albemarle, with which in his Hands he paffed

through the F«.ooms -, and making that Even-

ing ^ Vifit to the Queen Dowager, gave the

Duke no further Opportunity of knowing his

Pieafure at that Time. At the Duke's return from

the Inner-Room, the Gentlemen defired him to

give leave that they might ufe his Name to pro-

cure an eafy Admittance to the Earl of Sunderland ;

for they refolved to deliver their Letter to no Hands

but his own, if that might be : The Duke imme-
diately fent his Gentleman of the Horfe to one

Vol. IV,
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of the Lord Sunderland's, Secretaries, making it

his Defire that Mr. Braddock and his Companion
might fee the Jiarl, who accordingly appointed
them to attend next Morning, and then conduced
them to the Earl of Sunderland's Bed- fide, who
took the Letter, and after feme further Applica-
tion to him by Word of Mouth, he promifed to

acquaint his Majefly, and tell them his Pieafure.

On Thurfday, at that Time when Mr. Braddock
and Mr. Stanhope ca.me, the Account they received
was only this. That the King had feen the Vice-
Chancellor's Letter, and was offended at the Pro-
ceedings of the Univerfity, and would take Care
very fhortly to give a further Anfwer.

Saturday the ninth of April, Mr. Atterbiiry came
down with a Summons from the Ecclefiaftical

Commiffioners to this Efi^eft ; That whereas Com-
plaint to them was made againft the Vice-Chan-
cellor and Senate of Cambridge, for having refufed

to comply with his Majefty's Royal Letters in

Behalf of Mr. Francis ; they were therefore com-
manded to appear, the Vice-Chancellor in Perfon,

the Senate by themfelves, and the Deputies before

the Lords Commiffioners, in the Council-Chamber,
the 2 jji of April, to anfwer to fiich things as ftiall

be cbjefted againft them in his Majefty's Behalf

upon the Premifes, (^c. Monday April the nth, a

Senate was called, and Perfons nominated to repre-

fent the Univerfity, together with the Vice-Chan-
cellor ; all which being unanimoufiy approved by
the Senate, they empowered them, by an Inftru.

ment under the Common-Seal, to anfwer in their

Behalf, and be their full Aftors, Attorneys and
Pro6lors, as to what fiiould arife from the Com-
mifllon upon the late Summons. And Mr. Atter-

bury having received private Inftrudlions to ftay,

and cite every Man that was chofen perfonally,

he came accordingly into the Senate-Houfe, and
fummon'd as many as were prefent, waiting on the

reft on a convenient Time. The Perfons deputed

by the Senate to reprefent and^act were thefe.

Dr. John Peachell Vice-Chacellor, Mafter of

Magdalen- College.

Dr. John Eachard, Mafter of Katharine-hall.

Dr. Humfrey Babington, Fellow of Trinity-Col-

lege.

Dr. Thomas Smoult, Fellow of St. John's-Col-

lege, and ProfeflTor of Cafuiftical Divinity.

Dr. William Cook, Doctor of Civil Law, and

Fellow of 7^y«.y-College.

Mr. John Billers, Fellow of St. John\-Qollt%Q^

and the Publick Orator.

Mr. Ifaac Newton, Fellow of ymZ/y-College,

and Mathematical Profeflbr.

Mr. James Smith, Fellow of ^^f«'s- College.

Mr. George Stanhope, Fellow of iC/;?^'s- College.

Thursday, April the ^\ft, 1687.

Council-Chamber. Commiffioners prefent.

L. Chancellor Jefferys. L. Biihop of Durham.

L-Prefident Sunderland. L. Bifhop of Rochefter.

L. Mulgrave. L. Ch. Juftice Herbert.

Earl of Huntington.

L. Chanc. S Mr. Vice-Chancellor here.?-

Which is he ?

He ftandeth over againft the Lord Chancellor,

bowed andfjcwed himfelf.

L. Chanc. Is there any one come from the Se-

nate to attend him ?

K k 2 Mr. Stan-
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Mr. Stanhope. Yes, my Lord, we are eight of

us here deputed by the Senate to anfwer what

Ihall be objeded againft them, according to

your Lordfhips Summons.
The Noife and Crowd being great, Mr. Bridgman

the Regijier was forced to repeat that again to

the Lord Chancellor.

L. Chanc. Read the Summons.
Which was done.

L. Chanc. Now, Mr. Vice-Chancellor, what

have you to fay why you did not obey his Majefty's

Command, in Behalf of the Gentlemen mention-

ed there ?

Vice-Chanc. My Lord, you enquire of me why
i did not admit Mr. Francis, according to the

King's Letters ?

L. Chanc. Yes, that's the Queftion I afk you.

Vice-Chanc. Is this the only Queftion your

Lordlhip is pleafed to afk me ?

L. Chanc. Nay, Mr. Vice- Chancellor, we will

hot capitulate in the very Beginning : Pray anfwer

the firft, and then you fhall know what we have to

fay more.

Vice-Chanc. It is but a little while fince v/e

met in Town, and this is a Queftion of great Con-

cern ; I am not prepared to anfwer it on a fudden.

L. Chanc. Why, Mr. Vice-Chancellor, my
Lords fpecified it in their Summons what would
be queftion'd, on Purpofe you fliould not come
unprepared ; but it may be Mr. Vice-Chancellor

did not attend fufficiently to that Part of the Sum-
mons, therefore let it be read to him once more.

Which was done.

L. Chanc. Now, Sir, you hear it is for refufing

to comply with the King's Commands.
Vice-Chanc. My Lords, I beg Time to an-

fwer you. My Lords, I am a plain Man, not

ufed to appear before fuch an honourable Aflem-
bly, and if I ftiould anfwer haftily, it may be I

might fpeak fomething indecent or unfafe, which
I fliould be afterwards forry for -, therefore I beg
Leave, my Lords, to have Time allowed us for

giving in fuch Anfwer, as may be both for our
Safety, and your Lordfliips Honour.

Lord Chanc. [Smiling.] "Why, Mr. Vice-Chan-
cellor, as for your own Safety, my Lords are wil-

ling you fhould take all the Care you can ; but for

what concerns our Honour, do you not trouble

your felf i we are able to confult that, without
any Interpofition of your's.

Vice-Chanc. My Lords, I beg your Pardon if

I have faid any thing unbecoming ; I mean only
the Honour that is due to your Lordftiip's Quality,

my Lord ; and therefore being to anfwer before

Perfons of Quality, I beg leave to do it with
Counfel, and in Writing.

Lord Chanc. Well, withdraw a little, and my
Lords will confider of your Requeft.

Then all the Company withdrew, and about
three Quarters of an Hour after the Vice-Chan-
cellor was fent for into the Anti- Chamber, where
Mr. Bridgman told him, the Lords Commiflloners
had given him Time till Wednesday next, till Four
in the Afternoon, and Leave to put his Anfwer
in Writing, and with Counfel, and by what
Council he would.

When the Counfel had heard the Commifllon-
ers had granted it, they were fomething furprized,

and loth to move in the Thing without a Rule
of Court; therefore on Friday Morning Dr. Each-
ard and Mr. Stanhope went to Mr. Bridgman^s
Office, to defire fuch an Order, or at leaft a Co-

py of what had been faid to the Vice-Chancellor

;

but he told them he had no Power to give either j

only he repeated the Words over again for the

Satisfadion of them and the Counfel, which was
the fame the Vice-Chancellor had related from
his Mouth before.

Wednesday, April 2J, 1687.

in the Council-Chamber. Commiffioners prefent

as before.

AB O U T a Quarter of an Hour before the

Lords met, Mr. Bridgeman came to the Vice-

Chancellor, and defired to know of him, whe-
ther he gave his Anfwer in Writing only, or whe-
ther any Counfel would appear to argue it ; to

which the Vice-Chancellor anfwered. That his

Anfwer was drawing out in Writing, and that

he did not expedl any Counfel there that Day.

Mr. Bridgman replied. The Lords had commanded
him to afk thefe Queftions, and would exped to

know fo much before they began to proceed.

When the Delegates were called in, the Lord
Chancellor faid,

L. Chan. Mr. Vice-Chancellor, the laft Time
you were here you defired Time to put in your

Anfwer in Writing : My Lords have indulged you
fo far, now where is your Anfwer ?

Vice-Chanc. My Lord, here it is—

—

And gave it to Mr. Bridgman, who, after a

Whifper, put it round the "Table,

L. Chanc. Read it.

[To Mr. Bridgman.]

The Anfwer of the Univerjity and Senate of Cam*
bridge, to the ^eflion. Why they did not admit

Alban Francis to the Degree of Majier of Arts in

thefame Univerjity, according to his Majejiy's Man-
datory Letters under his Signet Manual ? The Vice-

Chancellor and Senate of Cambridge, for, and in

Behalf of themfelves, and the faid Univerfity, fay,

THAT by the Statute made /»n/0(9 Eliz. and
entituled. An A£i to refiore to the Crown

* the antient Jurifdi£iions over the State Eccleftafii-

* cal and Spiritucil, and abolifhing Foreign Power re-

' pugnant te the fame ; it is enafted, amongft other
' Things, That every Perfon that fhall be promo-
' ted to any Degree of Learning in any Uni-
' verfity within this Kingdom, before he fhall

' receive or take any fuch Degree, fhall, before
' the Chancellor or Vice-Chancellor of the Uni-
' verfity, take the Oath in the Statute menti-
' on'd and appointed ; purporting, that he doth
* thereby teftify and declare in his Confcience,
* that his Majefty is the only fupream Governor
' of this Realm, as well in all Spiritual and Eccle-
' fiaftical Things and Caufes, as Temporal : that
' no Foreign State or Potentate hath, or ought to
' have, any Jurifdidion, Superiority, or Authority,
' Ecclefiaflical or Spiritual, within this Realm •,

* and that therefore he doth renounce and for-

* fake all Foreign Jurifdidlion and Authority, and
' promife to bear Faith and true Allegiance to the
' King, his Heirs and SuccefTors, and to his

* Power aflift and defend all Jurifdiftions and Au-
' thorities granted, united or annexed to his Ma-
* jefty's Imperial Crown of England. That by
' the Statute made quinto Eliz. entituled. An
* A51for the Affurance of the keen's Royal Pre-
' rogative over all Eflates and SubjeSis within her

* Dominions, it is likewife enafted, That every
* Perfon
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Perfon that fhall be admitted to any Degree of

Learning in any of the Univerfities, before he

fhall be allowed or fuffered to take upon him
fuch Degree, fhall take the aforemention'd Oath
before fuch Perfon or Perfons as fhall have Au-
tliority, by common Ufe, to admit him to fuch

Degrees.
* That by the Statute made by his Majefly's

Royal Grandfather, King James the Firfl, in the

third Year of his Reign, entitled, Jn A51 for

the better Difcovering and Reprejp.ng of Popifh

Recufants, another Oath is commonly prefcribed,

the Oath of Obedience ; by which Oath, is the

Perfon that takes it, among other things, en-

joined to fwear, that his Majefly is lawful and

rightful King of this Realm, and all other his

Dominions and Countries ; and that the Pope

neither of himfelf, or by any other Means, hath

Power or Authority to depofe his Majefty, or

difpofe of him, his Kingdoms or Dominions; or

to authorize any Foreign Prince to invade him

or them, or to difcharge his Subjects from their

Obedience or Allegiance to his Majefly, or to

give Leave to bear Arms againfl him ; and that

he, with true Faith and Allegiance to his Majefly,

will defend him to the utmofl of his Power.

And afterwards, in the Statute made in the

ninth Year of his Majefly's faid Royal Grand-

father, entitled, y^n Adl for adminifiring the

Oath of Allegiance^ in it is enafted, That the

faid lafl mentioned Oath fhall be taken by the

Vice- Chancellor and Principals of Houfes in

the Univerfity, in the Convocation before the

Senior Maflers, and by every other Perfon that

fhall be permitted or promoted to any Degree in

Schools, before the Vice-Chancellor for the Time
being, in the Congregation-Houfe.

* That the Vice-Chancellor, and every Mem-
ber of the Senate, have taken the faid Oath, and

the Vice-Chancellor and Senate are entrufled to

put them in Execution in the faid Univerfity.

' That the Vice-Chancellor, by his Oath of

Office, has alfo fworn duly to execute his Office,

according to the Laws, and cannot admit to any

Degree without the Senate.

* That the faid Statutes were made for the Pre-

fervation of Do6lrine and Religion, profefTed by

the Church of England, and eflablifhed by the

Laws of this Realm, and of the Prerogative and

rightful Power of his Majefty ; that upon the

• Receipt of his Majefly's Royal Letters Manda-
' tory, the fame were by the Vice-Chancellor

communicated to the Senate ; and in order to the

• admitting the faid Alban Francis to the Degree
' of Mafler of Arts, the faid Oaths were offered

' to be adminiflred to the faid Alban Francis, if he
' would take the fame, but he refufed.

* That the admitting him without the faid Oaths
' had been contrary to the faid Statutes, and a

' Breach of the Trufl in the Vice-Chancellor and
' Senate repofed, and a Violation of their Oaths;
' and therefore they could not admit him to the

' faid Degree of Mafter of Arts: And by humble
' Application to his facred Majefly, did, and now
' again do, humbly defire your Lordfhips to re-

' prefent this their Cafe to his Majefly, that they
' may not lie under his Majefly's Difpleafure upon
' any Mifapprehenfion thereof But whether your
' Lordlhips will, as a Court, take Cognizance of
' this Matter, they humbly pray your Lordfhip's
• Confideration, fince that the taking a Degree of
' Mafter of Arts in the Univerfity, or the ad-

7
' mitting and refufing to fuch a Degree, is not
' any Caufe or Matter Ecdefiaftical or Spiritual,
' but of Lay and Temporal Cognizance.

_' And they further offer to your Lordfhips, that
* in the Statute made in the fixteenth of the Reign
' of his Majefly's moft Royal Father King Charles
' the Firfl, entitled. An A£t for repealing of
' the Branch of a Statute, Primo Eliz. concern-
' ing Commiffioners for Caufes EcckftaftAcal ; and
' whereby the faid Branch is repealed, it is enad-
' ed,_" That no new Court fhall be erefted, or-
" dained, or appointed within this Realm, which
" fhall or may have like Power, Jurifdidlion, or
" Authority, as the High Commiffion Court then
" had, or pretended to have ; but that all and eve-
" ry fuch Commiffions and Grants, and all Pow-
" ers and Authority granted, or pretended to be
" granted thereby, fhall be void and of none Effeft,
*' as in and by the faid Statutes more fully appears."
Which being read, my Lord Chancellor faid.

Is it fign'd ?

Mr. Bridgman. Yes, my Lord.
Lord Chanc. Read their Names

Which was done.

L. Chanc. Well, have you any more to fay ?

Mr. Vice-Chanc. No, my Lord, not at this

Time.
Z. Chanc. Then withdraw.
All the Company withdrew, and about an Hour

and a half after the Court rofe ; and afterwards
Mr. Bridgman defired to fpeak with the Vice-Chan-
cellor and Delegates in the Council-Chamber, to
whom he faid, That their Lordfhips had com-
manded him to tell them, they put off all further

Confideration of this Matter till Saturday come
Sevennight, and then they expefted their Atten-
dance again, Mr. Vice-Chancellor aflced him.
If Counfel would be expedled to plead on their

Anfwer? He replied. Their Lordfhips, had given
him no Commiffion to fay any thing to that. So
they all withdrews—v,

Saturday, May ^y, 16S7.

THIS Day it was publickly difcourfed thro'

the Town, that the Lords had received a
new Commiffion ; and immediately Lawyers were
confulted, whether it were proper to urge that

at this Appearance, What could be gathered

thereupon, was to this Effedl: That it were a

good Plea, if it could be well proved, for in

receiving a new Commiffion in the Midfl of
Procefs, efpecially if there be any Alteration in

it as to the Extent of their Power, would at

leafl be a good Pretence to begin the whole
Caufe again, and gain Time ; but that it was by
no Means fafe to alledge the Thing, for a flying

Report is no Evidence ; and if that Report were

falfe, it might be a great Prejudice to them and
their Caufe.

Council-Chamber. Commiffioners prefent as

before.

Lord Chanc. Mr, Vice-Chancellor, the lafl Time
you were here, you gave in a Paper to my Lords,

figned by yourfelf, and feveral others coming from
the Univerfity, which confifts of feveral Parts

;

but there is one thing I muft crave Leave of my
Lords to difcourfe you on, which concerns your

felf. The L,ords took Notice, that you alledge

an Oath : That Oath it feems hindred you from
obeying the King's Mandate.- Pray what
was the Oath ?

Vice-
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Vice-Chanc. My Lord, this is a new Queftion

which you were pleafed not to put before, and I

beg Leave and Time to anfwer it.

L. Chanc. Why, Mr. Vice-Chancellor, this re-

quires no Time. My Lords, I tell you, took No-

tice of an Oath you pleaded tor your felf, and now
they defire to know what the Oath is.

Vice-Chanc. I beg I may not anfwer haftily, but

that your Lordfhips would let me know what Que-

llions you would afk me, and let me anfwer them

in Writing, and by Counfel.

Lord Chanc. Why did you not confult Counfel

•when you took your Oath ? I am really concerned

for the Univeifity of Cambridge, whereof I my
felf was once a Member, that the Vice-Chan-

cellor, who is the Head, and the Reprefentative of

fo learned a Body, fliould come here before the

King's CommifTioners, and not be able to give an

Account of the Oath by which he afted all this

time, but defires Counfel and Time to tell what the

Oath is.

Dr. Cook. My Lord, if your Lordflaip pleafes,

I think I remember the Words of the Oath.

L. Chanc. Nay, good Doftor, how came you,

who never were Vice-Chancellor, and fo never

took this Oath, to know it better than one that is

Vice-Chancellor, and hath taken it ^

Vice-Chanc. I cannot call to Mind the very

Words of the Oath, but the Subftance of it is this,

'That IJhould well and faithfully, frisfiare, or admi-

nifirare niunus, or Officiuni Procancellarii.

L. Chanc. Ay, Munus, or Officium : Well, what

then ?

Vice-Chanc. And, my Lord, this OiBce T take

to be ftated by the Statutes of the Univerfity, and

the Laws of the Land.

Lord Chanc. Well, and how long has this been

the Vice-Chancellor's Oath ?

Vice-Chanc. Indeed, my Lord, I am not able

to tell you exadlly.

Lord Chanc. How long do you think ? I will

not tie you to any Time.

Vice-Chanc. Ever fince I knew what belonged to

it ; ever fince I was Head of a College.

Lord Chanc. How long have you been Head of

a College ?

Vice-Chanc. Six or feven Years, my Lord.

Lord Chanc. Have not other Vice- Chancellors

admitted to Degrees without Oaths, who have taken

the Obligatory Oath as you have done ?

Vice-Chanc. Indeed, my Lord, I cannot tell ; I

cannot remember every particular Thing that has

been done.

Lord Chanc. Well, becaufe we will keep clofe to

the Queftion, don't you remember any Matter of

Arts made without Oaths ?

Dr. Cook. Not under the Quality of an Univer-

fity Nobleman, my Lord.

Lord Chanc. Nay, good Do6lor, you never were

Vice-Chancellor yet : When you are, we may con-

fider you.

Vice-Chanc. The Anfwer to your Queftion will

depend upon our Univerfity Book and Records

;

and if you'll allow us Time to confult them, we
can give your Lordfhip an Account.

L. Chanc. Nay, look you, Mr. Vice-Chancel-

lor, you have given in an Anfwer in Writing al-

ready, and becaufe there is fomething in that my
Lords would be further fatisfied in, they have left

it to me to af!< you fome Queftions. I afk you,

therefore, if you remember any Matter of Arts

who hath been admitted heretofore wiithout thefe
Oaths ?

Vice-Chanc. I cannot fay, I remember any, my
Lord.

Lord Chanc. Did you never hear of one Dr.
Lighlfooi ?

Vice-Chanc. I think, my Lord, I have heard of
fuch a one.

Dr. Cook. My Lord, I beg leave to fpeak a few
Words.

Lord Chanc. Well, Dodor, what is it you have
to fay }

Dr. Cock. My Lord, Dr. Lightfoot did fubfcribe.
Lord Chanc. What Subfcription do you mean ?

Vix.Cook. To the XXXIX Articles; and the
Firft of them is the King's Supremacy.

L. Chanc. Is Subfcribing Swearing, Doftor .? But
Mr. Vice-Chancellor, how many have you admit-
ted by Mandate .?

Vice-Chanc. Never but one, my Lord, and he
took the Oaths.

Lord Chanc. Do you never admit without Oaths
them who have fuch particular Letters Patent
from the King ?

Mr. Stanhope. Never, my Lord.
And as for Dr. Lightfoot, they were aware before

of this particular Perfon's being objeded, and there-

fore had provided an Anfwer to it.

Mr. Stanhope und.ntook it, becaufe the Books
and Univerfity Papers had been committed to his

Infpe<5tion and Care. In anfwer, had he been per-
mitted to fpeak, he had this to offer, That the Re-
gifter of Subfcrihers was then in Court, and had a
Paper ready in his Hands to be produced, where Dr.
Lightfoot fiibfcribed with his own Hands to the

XXXIX Articles, the firfl whereof is the King's Su-
premacy ; and that he could not refufe the Oath upon
a Principle, becaufe the fame mufi have hindred his

Subfcription. And as a farther Proof, he did offer,

they were ready to fwear this, That two Gentlemen^

Roman Catholicks, Servants to the ^een Dowager,
did by Virtue of the fame Letters from the King, at

the Time of his coming to Cambridge, deftre their

Mafier of Arts Degree. Their Names were Pe-
rara and Stephens. Thcfe Gentlemen were pro-
pofed and granted, but upon Refufal to fwear,

were not admitted. Of this they could have pro-
duced, Firft, A Teftimonyupon Oath of a Gentle-
man then in Court ; and befides that, the Univer-
fity Papers and Graces, which fliew thefe Gentle-
mens Names, among the Perfons paffed in the

Houfe, but wanting in the Lift of Subfcribers and
Commencers. After which they would have re-

ferred it to the Court, whether it was probable that

the Univerfity fliould admit one of the Queen's
Servants without Oaths, and yet refufe two more
who had the fame Tide every way, becaufe they
would not take the Oaths ; but the Lord Chancel-
lor would not hear him.

Lord Chanc. Nay, look you now, that young
Gentleman expefts to be Vice-Chancellor too

;

when you are. Sir, you may fpeak, but till then

it will become you to forbear. Mr. Vice- Chan-
cellor, When was it pray, that you received the

King's Letters .? the firft I mean.

Vice-Chanc. I do not perfeftly remember,
my Lord ; I can't call to Mind the Day of the

Month.
Lord Chanc. When were they dated, do you

know .''

To Mr, Bfidgman, my Lord paufing.

Vice-
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My Lord, I remember it was AJhVice-Chanc.

tVednefday.

Lord Chanc, And when was it thefe Letters were

publiflied in the Senate ?

Vice-Chanc. It was the Seven-night after, my
Lord.

Lord Chanc. What's the Meaning of the Delay,

Mr. Vice- Chancellor ? The King's Bufinefs ufed to

have a quicker Difpatch,

Vice-Chanc. It was a novel thing, and I was wil-

ling to give myfelfand others Time to confider on it.

Lord Chanc. But when you had read the Letters,

why was not the Gentleman admitted ?

Vice-Chanc. My Lord, the Senate fent to me, to

defire me, that I would forbear admitting Mr.

Francis., till I had petitioned the King to revoke

the Mandate.

Lord Chanc. Why, does the King's Mandate ufe

to be difputed .? Did you ever fee a Mandate vo-

ted in the Houfe, whether it Ihould be obeyed or

not?

Vice-Chanc. No, my Lord, ufually they are not -,

but the Houfe fent to me to forbear, for they have

not had any of this Nature before.

Lord Chanc. Did you ever know any Mandates

of the King's refufed by the Univerfity before ?

Vice-Chanc. After fome Paufe — Yes, my
Lord, feveral.

' Lord Chanc. Pray give us one Inftance.

Vice-Chanc. My Lord, one Tatnell.

Lord Chanc. When, pray ? How long was that

ago ?

Vice-Chanc. I cannot recoiled juft the Time, but

it was in his late Majefty's Reign ; I believe, about

fourteen or fixteen Years ago.

Lord Chanc. How was that ?

Vice-Chanc. My Lord, the Mandate was given

to one Tatnell, a Non-conformifb Miniiler, and

he refufed to fubfcribe and take the Oaths ; where-

upon, my Lord, the Univerfity petitioned the King,

and reprefented the Matter to him, and the King

was pleafed to recal his Mandate.

Lord Chanc. Mr. Vice-Chancellor, had not you

a Mandate for another Gentleman at the fame Time
with this, v/hich you refufed ?

Vice-Chanc. Yes, my Lord, it was to make a

Gentlemp.n Doclor of Phyfick.

Lord Chanc. And he was admitted upon it, was

he not?

Vice-Chanc. Yes, my Lord.

Lord Chanc. Did the Senate vote his Mandate ?

Vice-Chanc. No, my Lord, they did not.

Lord Chanc. Why jfhould they interpofe in the

one, and not in the other ?

Vice-Chanc. That had no Difpenfation, my Lord,

for the Oath in it.

Lord Chanc. But however, if they did not vote

it, nor do any others of the King's Letters, how
do you know their Confent ?

Vice-Chanc. My Lord, it is prefumed upon their

being filent, and offering nothing to the contrary.

Lord Chanc. Ay, we have a Proverb, Mr. Vice-

Chancellor, Silence gives Confent, but it feems he

was admitted immediately, was he not, before

you could know whether they confented to it or

no ?

Vice-Chanc. No, my Lord, he was not admit-

ted till the Houfe defired me to forbear in Mr.
Francii's Cafe.

Lord Chanc. But, as to this Bufinefs of the Se-

nate defiring you (my Lords) I hope you will in-

dulge me to fpeak a little of that j for having been

my Lord, from the

Norris from the Re-

formerly a Member of that Univerfity my felf,

I think I have fome fmall Remembrance of the

Manner of the Proceedings there : Pray, Mr. Vice-

Chancellor, how was it that you knew their Minds
in this Bufinefs ?

Vice-Chanc. My Lord, the Houfe fent up their

Opinions.

Lord Chanc. How, pray ? by whom ?

Vice-Chanc. The Non-Regents by Dr. Smoutt

the firft Day ; and Mr. BUlers the Orator, and
Mr. Newton the Mathematical Profeflbr, my Lord,
the fecond Day.

Lord Chanc. By whom do you fay the firft

Day?
Vice-Chanc. By Dr. Smoult,

Non-Regent Houfe, and Mr.
gent Houfe.

Lord Chanc. Well : What faid thefe two to

you ?

Vice-Chanc. My Lord, I don't know the very-

Words, but it was to this Effeft, That I fliould

forbear admitting Mr. Francis till the King was
petitioned.

Lord Chanc. Is that Dr. Smoutt in Court ?

Vice-Chanc. Yes, my Lord, he is here '

^hen he fhewed himfelf

Lord Chanc. Come, Sir, What was it, I pray
you, that you told the Vice-Cliancellor ?

Dr. Smoult. I have forgot, my Lord, the Words,
but it was to the fame Purpofe the Vice-Chancellor

told you juft now, that the Houfe defired me to

acquaint him they were petitioning, that the Man-
date might be recalled.

Lord Chanc. And pray. Sir, who are you, that

you fhould be thought fit to reprefent a whole

Houfe ? Why fhould they choofe you rather thaa

any Body elfe ?

Dr. Smoult. My Lord, I fuppofe becaufe I v/as

one of the Seniors.

Lord Chanc. One of the Seniors ! If you come
to that, why was not the very Senior chofen ?

Dr. Smoult. I cannot tell, my Lord, they came

to me.

Vice-Chanc, My Lord, he is one of our Pro-

fefTors.

Lord Chanc. Nay, when I afk you Queflions,

they prompt you, and now you prompt them ;

but I mufl tell you, Mr. Vice-Chancellor, you

ought to take an Account of what is done in the

Houfe your felf, and not from others.

Vice-Chanc. My Place is at a great Diflance from

the Non-Regent Houfe, and I could not fee what

was done there.

Lord Chanc. But fhould you take the Senfe of a

whole Houfe from one Man ?

Vice-Chanc. He came and told me, my
Lord, the Houfe was of that Opinion, and I

thought I had no reafon to queftion what he

faid.

Lord Chanc. How loud did he fpeak when he

told you this ?

Vice-Chanc. Pretty loud, my Lord.

Lord Chanc. Was it fo loud, that all the Houfs

might hear it ?

Vice-Chanc. No, my Lord.

Lord Chanc. Did you fend afterwafds to enquire

whether he had told you their Opinions true or

not ?

Vice-Chanc. No, my Lord, I confefs I did

not.

Lord Chanc. But how came this new Way of

giving Opinions ; are not the Proftors ufually

the
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the Men that bring the Senfe of the Houfe to the

Vice-Chancellor ?

Vice-Chanc. Not the Non-Regent, my Lord,

they are not admitted into that Houfe, nor have

at all to do there.

Lord Chanc. Have you any thing elfe to offer to

my Lords ?

Dr. Cook. My Lord, if the Anfwer that we gave

in the laft Day be not fatisfaftory, we defire to

have Time allowed us to make a farther Defence,

and to do it with Counfel.

Lord Chanc. Have you nothing to fay befides ?

Dr. Cook. No, my Lord.

Lord Chanc. Nor you Gentlemen ? then

withdraw.

After the Vice Chancellor, and three or four

of the Delegates were gone off., and the Crowd

was retiring., Mr. Billets, being a Perfon en-

gaged in carrying up the Senfe of the Houfe.,

would have informed the Court {who feemed

under a Mijlake) more particularly of the

Senate's Proceedings ; and how it came to pafs

that the tfual Way of Suffrages was impracti-

cable at that "time.

Mr. Billers. My Lords, I beg Leave to fpeak

one Word.
Lord Chanc. Who are you ?

Mr. Billers. My Name is Billers., my Lord.

Mr. Bridgman. My Lord, he is one of the

Gentlemen that figned the Paper in which was

the Anfwer.
. Mr. Billers. I am one of the Perfons, my
Lord, that figned the Paper in which was the

Anfwer.

Lord Chanc. Nay, hold Mr. Billers, give me
Jeave to compare your Memory with Mr. Vice-

Chancellor's a little ; Mr. Vice-Chancellor tells me,

Mr. Billers and Dr. Smoult went up both of a Day ;

then comes Mr. Billers, and fays, that Dr. Smoult

and he went up two feveral Days.

Mr. Billers. My Lord, I could not poffibly go

up from the Houfe -, I do not belong to the Re-

gent-Houfe.

Lord Chanc. Indeed he faid fo. Sir ; indeed

he did, my Lords Did he not ? [To Mr.
Bridgman.

Mr. Bridgman. Yes, my Lord.

Mr. Stanhope, behind the Bifhop of Rochefter.

My Lord, under Favour, my Lord Chancellor is

miftaken -, the Perfon Mr. Vice Chancellor told

-your Lordlhip went up from the Regent-Houfe

the fame Day with Dr. Smoult, was Mr. Norris.

Bifhop of Rochefter. My Lord, I think your

Lordfhip forgets ; it was Mr. Norris that went

up from the Houfe the fame Day with Dr.

Smoult.

Lord Chanc. Well, Sir, was this that you would

fay?
Mr. Billers. I was only juft acquainting your

Lordfhip what was done, and that there was no

other Way —
The Thing Mr. Billers intended to urge, was. That

the ufiial Way of Suffrage could not be praiiifed

at that Time \ fo the other was taken.

Earl of Sunderland. We heard that before.

Lord Chanc. Ay, Sir, we took both what was

done, and what was not done ; therefore withdraw.

Then all the Company retired, and after an Hour
and a Half's Attendance, they were called in

again, and the Lord Chancellor pronounced

the Sentence upon Mr. Vice- Chancellor in the

following Manner.

Lord Chanc. Mr. Vice-Chancellor, the Lords
have commanded me to tell you, that they have
taken fome Time to confider your Anfwer, and.

are at laft come to a Refolution upon it : My Bu-
finefs is to tell you what the Refolution is, Mr.
Vice-Chancellor. My Lords confider you have
been guilty of an Aft of great Difobedience to the
King's Commands, and other Crimes and Con-
tempts, and fuch, that now you appear before us,

you have little to fay in Excufe of it ; therefore as

a Mark of his Majefty's and their Lordfhips Dif-
pleafure, they have thought fit to appoint, that
you be henceforth deprived of the Office of Vice-
Chancellor of Cambridge. They likewife order,
that you don't prefume, at any Time hereafter,

to meddle with any of the publick Bufinefs of
the Univerfity. Likewife, Mr. Vice-Chancellor,
their Lordfhips confider you have a Headfhip of
a College ; and becaufe the Example of fo ill a
Man may be a pernicious Confequence to all un-
der your Government, they have likewife thought
fit that you be deprived of it, during his Majefty's
Pleafure: But becaufe they have a Tendernefs
for the College, for which all along you have
fhewed little Regard, my Lords are pleafed to

appoint,- that the Revenues of your Headfhip
fhall go to the Benefit of the Society. This is

their Lordfliips Pleafure, and to this they re-

quire your Obedience. There are likewife fome
other Gentlem.en th«t have figned a Paper here,
but my Lords expcd: their Attendance .when they
fit next, which will be on Tkurfday next ; then we
fliall take them into Confideration.

On Monday, Dr. Peachtll wrote by an Efqu ire-

Beadle, who attended him, to defire a Copy of
the Sentence; but Anfwer Avas returned. The
Sentence as yet was not committed to Writing, but
verbal only, and fo he could not have a Copy

;

but he repeated the Heads only with this Altera-
tion, That he was fufpended his Mafterfhip, and not
deprived ; which was an Error in the Lord Chan-
cellor's delivering it.

The Beginning of the next Week was employed
in making Enquiries after the new CommifTion ;

the Hannaper Six Clerks, and the riding Six
Cleiks Office knew nothing of it, nor any Court
of Record could be direfled to. Mr. Bridgman
did own there was fuch a Thing, but did not in-

ftrud them how to come to the Sight of it. Thofe
that fpoke beft of the CommifTioners, urged the

Removal -of the Lord Chief Juftice of the King's
Bench to the Common Pleas, as a Thing that made
a new Commiffion neceffary for reftifying his

Title : But a Gentlemen, who pretended to have
read it, gave them private Intimations that there

were very large Additions, and very confiderable

Alterations in. it at my Lord Chancellor's own
Houfe. The Servants brought Word, that my Lord
would fpeak with the Perfon himfelf that defired to

fee it, and appointed him a Time; the Sollicitor

went at the Hour, but did not gain Accefs to my
Lord, and fo they could not fee it at all, for it was
Wednefday Night, or Thurfday Morning.

Thursday, May x[\t ii\\\, 16%%.

Council'Chamber. Commiffioners prefent as before,

the Delegates appear with Dr. Peachell.

Lord Chanc,^T^ H E laft Time you appeared here

j|_ before us, my L-ords thought

fit to fet a Mark of. their juft Difpleafure upon
the
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the Vice-Chancellor, Gentlemen, you cannot but

be fenfible, and fo muft all the World, how perni-

cious and obftinate the Univerfiry has fhewn them-

felves in refufing the King's Commands, and fuch

Commands, I muft tell you, that ought to be obey'd.

There was a Time, you may remember Inftances,

if you do not, I'll turn you to one in the Year 1667,

when the Letters were fo far from being difputed,

that they paffcd for a Law among you, and do this

Day ftand recorded among the folemn A6ts, and pub-

lick Statutes of the Univerfity, Gentlemen, my
Lords confider there is a Difference between the

Vice- Chancellor's Cafe and yours, and therefore

did not conclude you, who reprefent the Senate,

with him, but have required your Attendance at

this Time : They impute the Mifcarriage of the

Body to the Head Difeafe chiefly ; though neither

are you without Fault, for being fo much as vin-

eafy under the King's Commands. Gentlemen, I

muft tell you, my Lords underftand very well the

fly Infinuations in your Paper, and have com-

manded me to tell you. That they know upon

what Grounds they go, though they do not think

fit to defcend to Particulars : They know too how
far that Authority extends, not only to you of the

Univerfity, but to the Societies within this King-

dom. Gentlemen, your beft Courfe will be by a

ready Obedience to his Majefty's Command for the

future, and by giving a good Example to others, to

make Amends for the ill Example that has been

given you. Therefore I fhall fay to you what the

Scripture fays, and rather becaufe moft of you are

Divines ; Go your way, andJin no more, left a worfe

thing corae unto you.

The late King's Letters, mentioned by my Lord
Chancellor, Jnno 1667, concern the regulating

feme of the Publick Exercifes in the Univerfity ;

the Meaning whereof is this : The King is their

Vifitor, and whenever there is any thing belong-

ing to the local Statutes and Cuftoms which they

think ought to be altered, or any Abufe which

fhould be rectified and redrefs'd, their way is to

beg the King's Royal Injunftion in the Cafe,

which they keep upon Record, and obey as a Sta-

tute. Flow good an Argument is this againftthem,

for not obeying a private Mandate, contrary to

four known Laws of the Land ; and how parallel

the Cafe, is eafy difcern'd.

As they were drawing off, he called them again,

and /aid.

Lord Chanc. Hold, Gentlemen, I know fome-

thing more to fay to you. My Lords require, as

a Teftimony of your Obedience, that you, who
reprefent the Senate, fhould take Care they have

the Univerfity Statutes brought to lie before them

here.

Dr. Cook. My Lord, we do no longer reprefent

the Senate ; our Delegation is determined with the

Vice-Chancellor's Deprivation, my Lord.

Lord Chanc. Well, if your Commiffion be ex-

pired, we will give you a hew one -, we are able

to give you a Commifllon : We fuppofe you had

fufficient Authority for appearing here.

Br, Cook. Does your Lordfliip expe6t that we
fhould attend with the Statutes our felves }

Lord Chanc. No, no, fend them up by a proper

Officer : You are only to carry a Meffage from us

to the Senate, and tell them what we expeft.

Dr. Eachard. In whstt Time does your Lordfliip

expeft them ?

Lord. Chanc. In a convenient Time ; we will not

tie you up ; but if you be tardy, my Lords will

take care to quicken you by an Intimation 9 I

Vol. IV,

mean only a Copy, not original Statutes. You
are now difcharged from any farther Attendance
here.

The Delegates, upon the Vice Chancellor's De-
privation, being no longer capable of afting as
Publick Perfons, and confequently of deriving^any
ill Confequence upon the Body they have repre-
fented, thought they might venture their own Per-
fons more boldly : Therefore, in order to fatisfy the
World, they were mighty defirous to bring abouc
a fecond Hearing of the fime Points, which, be-
fore the Vice- Chancellor's Sentence, they were
not fuffered to fpeak to, and which, when the
Vice-Chancellor was asking, they had not an Op-
portunity of anfwering fo very particular as they
could have wifli'd, confining themfelves to fuch
Queftions,all the while, as did not concern the Vice-
Chancellor folely and perfonally, but affefted the
whole Senate jointly with him : Which Order they
had likewife obferved in interpofing at the Trial.

This Anfwer they had ready to offer in Writing,
if that could be admitted ; but if not, refolved

to argue it by Word of Mouth : The Subftance of
it may be reduced to two Heads

:

Firft, The Bufinefs of admitting others, and
particularly Dr. Lightfoot, without Oaths. As to

Lightfoot"?, Cafe, what they intended to have
Urged in Court, you haVe feen already ; but as

to others,

I. l^hat Peers are by the very AB of Parliament

5 Eliz. exemptedfrom the Oath.

II. That all fuch as the Univerfity calls Noble-
men, have Time out of Mind enjoyed the Privilege

of Peers.

III. That under that ^ality they never admit
any without Oaths.

IV. That if at any Time, upon the entertaining of
a Prince, or any fuch Solemnity, any one has flipped
out in the Crowd, which they are not confcious of,

this is to be imputed to Hurry and Inadvertency, and
cannot be parallel to this Cafe, where the Senate

aBed with Leifure and. Deliberation.

V. That even thefe Degrees, given to Noblemen
and Strangers, are Honorary and Complemental, and

fo different from vjhat the Statute calls Degrees of
Learning, and Men ufe, exercife and make a Gain of
their Profeffion.

VI. That fuppofing never fo many to be admitted

without Oaths, this they acknowledged to be irregular,

and the Breach of a Law in one can be no Precedent

for another to follow.

VII. That however, they are very fully and par-

ticularly affured, no Man was ever admitted, who
pojitively refufed the Oaths, which this Mr. Francis

did,

I. That every Man who is a Member of that, or

any other Senate, hathfuch a Right to propofe, debate^

and advife, as Occafionfhall require, and proteft againfi

any irregular Proceedings in it.

II. That in a Matter contrary to the Laws, andfo
highly concerning their Univerfity and Religion, as the

opening fuch a Gap for the Men of any Perfwafion to

become Members of their Body and Senate [which

every Refident Mafter of Art is) it had been the

greatcft Infidelity and Negligence to have fat ftill.

III. That their Suffrage not being asked by the com-

mon Way, ought not to have been a Bar, becaufe every

Man in his Matriculation Oath, obligeth himfelf to

be afffling to the Chancellor and Vice- Chancellor, and
to defend the State, Honour, and Dignity of the Univer-

fity, according to his Power and Capacity -, and this to

do Suffragio & Concilio, rogatus & non rogatus,

L 1 IV. That
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IV. That reprefenting the whole Houfes Opinions by

a few, is a 'PratVice common to all numerous Congre-

gations, and ufual in this, for any fingle Man, 'volun-

tarily to go and addrefs the Vice-Chancellor in Behalf

cf his whole College, or otherwife.

V. 'That the late King commanded, hy his Royal

Letters, that all Jddrefs to the Vice-Chancellor fhould

be made in the mofl quiet, decent, and refpeSlful Man-

ner : And this way was thought more comformalle

to that Command, than the Hurry of every Man ap-

plying himfelf Perfonally.

VI. To give the better Reputation to the Thing, and

make it unexceptionable, the Perfons fent from the

Senate to the Vice-Chancellor, were all Men either of

Publick Character in the Body, or the Seniors of their

Houfes, or fome way eminently known in the Univer-

fily ; but they being admitted, as you have feen, on

Thurfday, there was no Opportunity at all of offer-

ing a Difpute.

Animadverjions on Wednesday, April 27.

THIS Day the Plea was given in, and the only

Thing needful to be rcmark'd, is, the ufual

•Way of demurring to the Court's Jurifdiftion,

Which is commonly either the only, or firft Plea,

in fuch Cafes : But the Delegates look'd upon them-

felves as obliged not only to defend their Caufe,

but to fatisfy the World ; therefore they were de-

firous that all People fhould be fatisfied upon

what Reafons they afted ; and to this Purpofe they

firfl infifted upon them, which they did not at all

doubt but it would be patiently heard ; whereas,

if the Court's Jurifdiftion had come firfl, that

would, in all Probability, have occafioned the

whole Plea to be flified and over-ruled.

Saturday, May 14. 1687.

two

oneMR. Atterbury came to Cambridge, with

Orders under the CommifTioners Seal

;

to the Proftors to proceed in the Choice of a new

Vice-Chancellor, and the other to Magdalen-CoWtoQ

Fellows : To each of which was annexed a Copy of

the Sentence to be fixed upon the School-Doors,

and Magdalen College Gates : And on Thurfday.

May the 17th, Dr. Balderfo;:, Mafter of Ewanuel

College, fucceeded in the OfHce of Vice-Chan-

cellor.

A Copy of Dr. PeachellV Sentence, as it was fix'd

on the Publick School-Doors, and Magdalen Col-

lege-Gates.

By his Majefly's CommifTioners for Ecclefiaftical

Caufcs, and the Vifitation of the Univerfity,

and of every Collegiate and Cathedral Churches,

Colleges, Grammar-Schools, Hofpitals, and
other the like Incorporations, or Foundations,

or Societies.

WHEREAS John Peachell, DoFior ofDivi-

nity, Vice-Chancellor of Cambridge, Mafier

of Magdalen College, in the faid Univerfi'y, hat

been conven'd before us, for his Difobedience to his Ma-
jefty^s Royal Letters Mandatory, and other his Con-

tempts ; and the faid Dr. John Peachell having been

fully heard thereupon, we have thought fit, after ma-
ture Confideration of the Matter, to Declare, Decree

and Pronounce, That thefaid Dr. John Peachell,7!5^//,

for the faid Difobedience and Contempts, be deprived

from being Vice Chancellor of the faid Univerfity,

and from all Power of a£fing in the fame : And
alfo, that he be Sufpended ab Officio & Beneficio of
his Mafierfhip of the faid College, during his Ma-
jefly^s Pleafure ; and accordingly we do by thefe Prc-

fcnts deprive him the faid Dr. John Peachell, from
being Vice-Chancellor of the faid Univerfity, and
from all Power of aBing in the fame. And we alfo

Sufpend him ab Officio & Beneficio of his Ma-
fierfhip of the faid College, peremptorily admonifljing

and requiring him hereby, to abflain from the Funfiion

of Mafter of the faid College, during the faid Suf-

penfion, under Pain of Deprivation from his Mafier-

fhip. And we alfofarther Order and Decree, that the

Profits and Pcrquijites belonging to his faid Mafier-

fhip, fhall, during the fame Sufpenfion, be applied to

the Ufe and Benefit of the faid College.

Given under Our Seal, the 7th of May, 1687.

CXLII. Proceedings againji St. Mary-Magdalen College in

Oxon. for not EleBing Anthony Farmer Frejident

of the Jaid College
J June, &c. 1687, 3 J^^- H- ^*

A Narrative of the EleSiion of Dr. Hough, Pre-

fident to St. Mary-Magdalen College, Oxon,

1687.

TH E Prefidentfhip of St. Mary-Mag-
dalen College, in the Univerfity of

Oxon. being void by the Death of

Dr. Henry Clark, late Prefident of the

fame, the Vice-Prefident, Dr. Aldworth, gave no-

tice to all the Fellows prefent in the Chapel,

on Thurfday the gift of March, i6Sy ; where
it was unanimoufly agreed to proceed to the Ele-

ftion of a Prefident on Wednefday the 13th of

^n7 following, at Nine o'CIock in the Morning,
in the Chapel : And in order thereto, the Vice-Pre-

fident caufed a Citation to be fix'd on the Cha-
pel Door of the faid College, fignifying the Va-
cancy, Time and Place of the Eledion -, according
to the Direction of the Statutes, But before the

Day of Eledlion, being credibly informed that his

Majefly

* Burn. Hift. Own Times, Vol. I. p. 699.
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Majefty had been pleafed to grant his Letters

Mandatory in Behalf of Mr. Anthony Farmer, they

mofl humbly reprefented to his Sacred Majefty,

in their Petition bearing Date April the 9th, That

the faid Mr, Farmer was uncapable, by their Sta-

tutes, of being Prefident ; and therefore did moft

humbly pray his Maiefty to leave them to a free

Ele6lion, or recommend fuch a Perfon to them,

as was capable by their Statutes. Monday April

the nth, his Majefty's Letters Mandatory were

delivered by the Hands of Mr. Robert Charnock *,

Mafter of Arts, and Fellow of the faid College,

direfted to the Vice-Prefident and Fellows of

Magdalen-CoWtgQ in Oxon. requiring them forth-

with to Eleft the faid Mr, Farmer, and admit him
Prefident : Which Letter the Vice-Prefident read

in the Chapel of the faid College, between the

Hours of four and five o'Clock in the fame

Day, after Evening-Service, before the Fellows

of the College, there prefent, and afked them.

Whether they in Obedience to his Majefty's Let-

ters, would forthwith eledl and admit Mr. Farmer

Prefident .' Who all agreed, in Confideration to

Mr, Farmer's not being qualified, and the Danger of

Expulfion to any of the Fellows that fhould be ab-

fent from the Eledion, and that the Time of Ele-

ction, according to the Citation, wasfo near, to defer

their Anfwer till JVednefday following : Whereupon
the Vice-Prefident required all the Fellows to be

prefent in the Chapel the faid JVednefday Morn-
ing at nine o'Clock. All the Fellows being then

met, the Vice-Prefident read the Statute Tie EleSlione

Prefidentis ; and the Statute 5 Eliz. againft cor-

rupt Eleftions was read alfo : After which the Vice-

Prefident read the King's Letter in Behalf of

Mr, Farmer, and the fecond Time demanded an

Anfwer of the Fellows thereto. Their Anfwer

was to this Effeft : That having a Petition now
lying before his Majefty, they ought not to proceed

to Eleftion, till they had received his Majefty's

Anfwer to the fame : And thereupon they all agreed

(except Mr. Charnock) that the Eledlion ftaould be

deferred •, which was accordingly done, until the

next Morning nine o'Clock.

Thursday April the 14th, at nine o'Clock in the

Morning, all the Fellows being met, the Vice-

Prefident told them. That the Eledion of a Prefi-

dent had been deferred upon account of their Pe-

tition to his Majefty •, in anfwer to which, they

had not then received his Majefty's Pleafure ; that

the next Day was the utmoft Time they could de-

fer the Eleftion by the Statutes, and therefore it

was necefiary they ftiould come to fome Refolu-

tion. He told them farther. That the King had

commanded them to eledt Mr. Farmer, and afked

their Senfe therein : Which was unanimous (ex-

cept Mr. Charnock) that the Eleftion fhould be

deferred till the next Morning eight o'Clock ; and
in order thereunto, the Sacrament to be admini-

ftred firft ; and accordingly it was adjourned.

Friday, April the 15th, at nine o'Clock in the

Morning, the Vice-Prefident and Fellows being

met, Dr. Thomas Smith and Captain Bag/haw, two
of the Fellows, acquainted the reft, from my
Lord- Prefident of the Council, That in Anfwer
to their Petition, his Majefty had fent his Letter

to the College, that he expeiled to be obeyed. After

which, the A^'ice-Prefident read again the King's

Letter to them, and afk'd, whether, in Obedience
thereunto, they would elect and admit Mr, Farmer
Vol. IV.

Prefident ? They anfwered. That they defired
they might proceed to an Eledion. Then the
Vice-Prefident having propofed, whether having
received his Majefty's Pleafure in Anfwer to thelT
Petition, they would make any further Addrefs ?
The Vice-Prefident, Dr. Fairfax f. Dr. Pudfay\
and Dr. Thomas Smith, were for a fecond Addrefs ;
but all the reft declared immediately for proceeding
to the Eledion.

^ ^

Then the Vice-Prefident propofed, whether
they would go to an Eledion Viva voce, or by
Scrutiny .? The Vice-Prefident, Mr. Thompfon, and
Mr. Charnock, were for proceeding to an Eledion
Viva voce ; all the reft were for going to an Ele-
dion by Scrutiny, except Dr. Thomas Smith, who
was not for going to Elec1:ion, until the King
fhould again be petitioned.

This therefore being the Senfe of the Majority,
That they ought to proceed to the Eledion of a
Prefident, according to the Statutes, and this the
laft Day limited for Eledion. In order thereunto,
the Holy Sacrament was folemnly taken by all ex-
cept Mr. Charnock, Then the Statute Be EUmone
Praftdentis, and 5 Eliz. againft corrupt Ele-
dions, was read by the Vice-Prefident. Every one
took the Oath prefcribed in the Statutes to be ta-
ken, in order to the Nomination of a Prefident
(except Mr. Thompfon and Mr. Charnock, who re-
fufed it) And the two Senior Fellows were fworn
Scrutators in the Scrutiny of the whole Society.
For the Nomination of a Prefident, Mr. Hough %
and Mr. Maynard had each of them the major Part
of all the Voices ; and were accordingly pronoun-
ced by the Senior Scrutator, Nominali in Ordine
ad Elemonem Prefidentis. Then the thirteen Se-
nior Fellows being met to eled one of thefe two
Prefident

; and every one of them fworn according
to the Statute ; eleven of them eleded Mr. Hough,
who was accordingly pronounc'd Prefident of
St, Mary-Magdalen College in Oxon. by the Senior
Scrutator, in the Prefence of all the Fellows : And
Mr. Maynard was appointed by the thirteen Se-
nior Fellows to prefent the faid Prefident Eled to
the Vifitor, in order to his Admiffion. After this,

Mr. Thompfon and Mr. Charnock declared Viva
voce for Mr, Farmer, according to his Majefty's
Letter.

Saturday April the 16th, Mr. Hough, Prefident
eled, was prefented to the Vifitor

||
by Mr. May-

nard, who at the fame Time delivered to his Lord-
fhip an Inftrument under the College-Seal, con-
taining the Proceedings of the Eledion : After a
Sight whereof, Mr. Hough was fworn and admit-
ted Prefident by his Lordfhip, according to the
Statutes.

Sunday, April the 17th, Mr. Hough, at his re-

turn to the College, took the fame Oath again
before the Society, and afterwards as Prefident
took his Seat in the Chapel, at four o'Clock Pray-
ers in the Afternoon.

Norwich

A Copy of the King's Mandate to the Fellows of
Magdalen-Co//^^^.

James R.

Rufty and Well-baloved, We greet you well
Whereas we are well fatisfiedof the Piety,Loy-

alty, and Learning, of our Truftyand Well-beloved
Anthony Farmer, Mafter of Arts, of that your

LI 2 College

He^ nvas n/ierwarJj executedfor being concerned in the Affaffinatkn-Phi againft King William, f Afterguards Dean of
S Afterwards Bi/hop of Litchfield and Coventry, «5w B'Jhop of Worcefter.

|| The Bj/hvp of Winchefter.
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Collecre of St. Mary-Magdalen, We have thought

fit hel-eby effeaually to recommend him to you

for the Place of Prefident of our faid College, now

void by the Death of Dr. Clark, late Prefident

thereof ; willing and requiring you forthwith, up-

on Receipt hereof, to eled and admit him the faid

Jnihony Farmer, into the faid Place of Prefident,

with all and fingular the Rights and Privileges,

Emoluments, and Advantages thereunto belonging,

any Statute, Cuftom, ov Conftitution, to the con-

trary notwithftanding, wherewith We are gra-

cioufly pleafed to difpenfe with in this Behalt.

And ib, not doubting of your Compliance herein,

We bid you Farewel.

Given at our Court at Whitehall, the fifth Day

of April, 1687, in the third Tear of our Reign.

A Copy of Magdalen-Co%e's Petition.

To the King's moft Excellent Majefty,

<]:he Humble Petition of the Vice-Prefident and Fel-

lows of St. Mary-Magdalen-Co%^ in Oxon.

Moji humbly fheweth,

WE have been credibly informed. That

Mr. Anthony Farmer, who was not of our

Foundation, has obtained your moft excellent Ma-

jefty's Recommendation to be Prefident of your

Majefty's College, in the room of Dr. Henry Clark

deceafed.

We therefore, with all Submiffion, as becomes

your moft dutiful and loyal Subjefts, moft

humbly reprefent to your Sacred Majefty,

That the faid Mr. Farmer is a Perfon in feve-

ral Refpeds uncapable of that Charafter,

according to our Founder's Statutes : And

do moft earneftly befeech your Majefty, as

your Majefty ftiall judge fitteft in your moft

Princely Wifdom, either to leave us to the

Difcharge of our Duty and Confciences, ac-

cording to your Majefty's late moft gracious

Toleration, and our Founder's Statutes, or to

recommend fuch a Perfon who may be more

ferviceable to your Majefty, and to this your

Majefty's College:

A Copy of the Lord Sunderland'j

Fellows.

Letter to the

Gentlemen,

TH E King being given to underftand. That

notwithftanding his late Mandate fent to

you, for elefting Mr. Farmer to be Prefident of

your College, you have made Choice of another

Perfon ; his Majefty commands me to tell you.

He is much furprized at thefe Proceedings, and ex-

perts you ftiould fend me an Account of what paf-

fed on that Occafion, and whether you did receive

his Majefty's faid Letters Mandate, before you

chofe Dr. Hough. I am.

Gentlemen,

Tour Affectionate and Humble Servant.

Sunderland.

Meeting of the Fellows, in order to appoint a Day
for the Eledtion of a new Prefident. The 13th of

^^n7 was the Day prefix'd with Power to prorogue
the Eledlion to the 15th, as they ftiould fee Caufe,

beyond which time it was not in their Power to

defer the fame. This being agreed, a Citation or

Premonition was fix'd upon the Chapel-Door of

the College, fignifying the fame ; and fummoning
all the abfent Fellows to repair home to the enfu-

ing Election, as the Statute in that Cafe direfts.

After this, upon the 11 th of April, they receiv'd

his Majefty's Letter in Behalf of Mr. Farmer, re-

quiring them to eled; and admit him Prefident

:

But he having never been Fellow of that College,

nor iVfw-College, in which are the only Perfons

capable of being chofen by the Statutes -, and want-

ing likewife fuch perfonal Qualifications as are re-

quired in the Character of a Prefident, they did

not imagine it was, or could be4iis Majefty's Plea-

fure, that they fhould aft fo direftly contrary to

the exprefs Words of their Statutes, to which they

are ftriftly and pofitively fworn : But did humbly
conceive they were bound in Duty to believe, that

his Majefty had been mifinformed in the Charafter

and Capacity of Mr. Farmer. And therefore on

the 15th of April, the laft of thofe Days within

which they were confin'd to finifh the Eleftion,

they proceeded to a Choice ; and having firft re-

ceived the bleffed Eucharift, and taken an Oath, as

the Founder enjoins, to choofe a Perfon fo quali-

fied, as is there fpecified, they did eleft the Reve-

rend Mr. John Hugh, Batchelor in Divinity, who
is a Perfon every way qualified by the Statutes of

the faid College : And if it fhall be objefted that

his Majefty did in his Letter for Mr. Farmer gra-

cioufly difpenfe with all the Statutes that rendered

him uncapable of being elefted ; and that therefore

they might have obeyed without Breach of their

Oaths : They humbly beg leave to reprefent, that

there is an exprefs Claufe in that Oath, which eve-

ry Man takes when he is admitted Fellow of the

College ; wherein he fwears, not to procure, ac-

cept, or make ufe of, any Difpenfation from his

Oath, or any Part thereof, by whomfoever pro-

cured, or by what Authority foever granted. As
to their former Praftice, when they have elefted in

Obedience to the King's Letter heretofore, it

has been always in fuch Cafes where the Perfons

recommended have been every way qualified for

the Office by their Statutes : In which Cafes they

always have been, and ever will be, ready to com-

ply with his Majefty's Pleafure ; it not being with-

out unfpeakable Regret, that they difobey the

leaft of his Commands. They know how entire-

ly their Welfare depends upon the Countenance

of their Prince -, nor doth any thing more deeply

affeft and grieve their Souls, than when they find

themfelves reduc'd to this unfortunate NecelTity,

of either difobeying his Will, or violating their

Confciences by notorious Perjuries.

A Copy of a Letter to the

April the \%th.

Duke

1687.

of Ormond,

"Jhe Cafe of the Vice-Preftdent and Fellows of St.

Mary-Magdalen-Co/%5 in Oxon. in their late

Ele^ion of a Prefident.

UPON Notice of the Death of Dr. Henry

Clark, late Prefident of St. Mary-Magdalen-

Oxon. the Vice-Prefident called aCollege in

May it pleafe your Grace,

WE the Prefident, and Fellows of Mag-
dalen-QoWt^t in Oxon. fenfible of the Be-

nefits and Honour we enjoy under your Grace's

Patronage, and how much it imports us to have

your Advice in all the Difficulties wherewith

we are prefs'd ; having, as we fear, difpleafed
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his Majefty in our Eleftion of a Prefident •, do hum-

bly beg Leave to reprefent to your Grace, a true

State of our Cafe, and hope you will pleafe to in-

form the King how uncapable we were to perform

his Commands.
His Majefty was pleafed, on the Death of Dr.

Henry Clark, Prefident of St. Mary-Magdalen Col-

lege, to command us, by his Letter, to eleft and

admit Mr. Anthony Farmer in that Office^ a Perfon

utterly uncapable of it by our Statutes, as we are

ready to make appear in many Particulars ; and

fmce we have taken a pofitive Oath of Obedience

to them, and that exclufive to all Difpenfations

whatfoever ; we humbly conceive we could not

obey that Command in Favour of Mr. Farmer,

unlefs he had brought thofe Qualifications with

him, which our Founder requires in the Perfon of

the Prefident ; and being confined as to the Time
of Eleftion, we have been forced to proceed to the

Choice of one, who has approved his Loyalty in

the whole Courfe of his Life, and whom we think

fuitably qualified for the Place. .

May it therefore pleafe your Grace to interpofe

with his moft Sacred Majefty for us, that we may
not lie under the Weight of his Difpleafure, for

not being in a Capacity for obeying his Commands.

We know him to be a Prince of eminent Juftice

and Integrity, and cannot think he will value any

Inftance of Duty to himfelf, which manifeftly

breaks in upon the Obligation of our Confciences.

And your Grace's extraordinary unblemifhed Loy-
alty to the Crown ; and that Regard which, we
affure ourfelves, our moft honoured Lord and Chan-

cellor has to the Peace and Welfare of this Place,

induceth us to prefume your Grace will omit no

Endeavours to fet before his Majefty the true Rea-

fon and Neceffity of our Proceedings. That God
Almighty protect your Grace, fliall be the daily

Prayers of.

May it pleafe your Grace, &c.

^he Bijhop of Winton'j Letter to the Lord Prefident

of the Council.

My Honoured Lord,

THE Obligation I have upon me as Vifitor of

St. Mary- Magdalen College in Oxon, occa-

fions this Addrefs : For I am inform'd that great En-

deavours are ufed with his Majefty to recommend

one Mr. Farmer, who is not at prefent, nor ever

was Fellow of the College, to be Prefident of it

;

which is direftly contrary to the Statutes of the

Founder, (as I am confident fome, who promote

Mr. Farmer's Intereft, cannot be ignorant of)

And were there not many Perfons now aflually

Fellows, and feveral who have been (in particular

the Bilhop of Man, and Dr. Jeffop) very eminent

for Learning and Loyalty, and every way qualified

according to the Statutes, I ftiould not prefs your

Lordftiip to lay the Concern of the College (which

hath upon all Occafions exprefs'd its Zeal and For-

wardnefs in Defence of the Crown, and, as I par-

ticularly know, in the great Affairs of the Succef-

fion) before his Majefty ; who, I hope, will leave

them to their Rules, as the Statutes, which have

hitherto (excepting in the Times of Rebellion)

been confcientiouily obferv'd, and which will be

the higheft Satisfaction to the truly Loyal Univer-

fity, and promote his Majefty's Service ; which
has always been the Endeavour of.

Tour Lordfhifs mofi Humhte Servant,

2^5

J Copy of the Citation to the Vice- Prefident and
Fellows, for to appear at Whitehall, June the
6th, 1687.

By his Majefty*s Commiffioners for Ecclefiaftical
Caufes, and for the Vifitation of the Univerfi-
ties, and of all and every Cathedral and Colle-
giate Churches, Colleges, ^c.

Complaint having been made unto Us, that
the Vice-Prefident and Fellows of St. Mary-

Magdalen College in Oxon. have refufed to com-
ply with his Majefty's Letters Mandatory, for
eleding and admitting Mr. Anthony Farmer Prefi-
dent of the fame College, in the room of Dr. Clark
deceafcd, and that, notwithftanding his Majefty's
Letters, they have eleded Mr. John Hough Prefi-
dent of the fald College : You, and either of you,
are hereby required to cite and fummon the faid
Vice-Prefident and Fellows, requiring them, or
fuch of the faid Fellows as they Ihall depute in their
Behalf, to appear before Us in the Council-Chamber
at White-Hall, upon Monday the 6th of the next
Month of June, at Four in the Afternoon, to an-
fwer to fuch Matters as fhall be objefted againft
them, concerning the Premifes ; and of the due
Execution thereof, you are to certify Us then
and there.

Given under Our Seal the iZth o/May, 1687.

To Thomas Atterbuy,
and

Robert Eldowsj

Or to either of them.

The Anfwer of the Vice-Prefident, and other Fellows,

of Magdalen College in Oxon. who were deputed

by the faid College, to the ^efiion propounded by

the Right Honourable and Right Reverend the

Lords Commiffioners for Ecclefiaftical Affairs, viz.

Why they did not obey his Majefty's Letter, re-

quiring them to eleft and admit Mr. Anthony
Farmer Prefident of the faid College ?

TH E faid Vice-Prefident, and other deputed
Fellows, anfwered and faid. That the faid

College of St. Mary-Magdalen in Oxon. is a Body
Corporate, governed by local Statutes, granted

and confirmed to them by his Majefty's Royal Pre-
deceflbr. King Henry VI. for him and his Heirs
and Succeflbrs, under the Great Seal of England j

which are alfo fince confirmed by feveral other Pa-
tents of others of his Majefty's Royal Predeceflbrs,

under the Great Seal of England. That by the

faid Statutes of the College (to the Obfervation of

which each Fellow is fworn) it is ordered, that

the Perfon elefted Prefident thereof, ftiall be a

Man of good Life and Reputation, of approved

Underftanding and good Temper, difcreet, provi-

dent, and circumfpeft, both in Spiritual and Tem-
poral Affairs. And at the Time of Eleftion of a

Prefident, the faid Fellows are bound by the faid

Statutes to take an Oath, that they ftiall nominate

none to that Office, but fuch as are, or have been
Fellows of the faid College, or of New-College in

Oxon. or if they are not aftually Fellows at that

Time of Eleftion, that they be fuch as have left

their Fellowftiips in their refpeftive Colleges upon
credible
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credible Accounts. And when two qualified Per-

fons fhall be nominated at the Time of Eledion,

by the greater Number of all the Fellows, to the

faid Office of Prefident, the thirteen Seniors alfo

fwear that they will cleft one of them, whom in

their Confciences they think mofl proper and fuffi-

cient, moft difcreet, moft ufeful, and beft quali-

fied for the Place ; without any Regard to Love,

Hatred, Favour, or Fear. And every Fellow,

when he is firft admitted into his Fellowlhip in

the faid College, fwears that he will inviolably

keep and obferve all the Statutes and Ordinances

of the College, and every thing therein contained,

fo far as does or may concern him, according to

the plain, literal, and grammatical Senfe and Mean-

ing thereof, and, as much as in him lies, will caufe

the fame to be kept and obferved by others ; and

that he will not procure any Difpenfation contrary

to his aforefaid Oath, or any Part thereof, nor

contrary to the Statutes and Ordinances to which

it relates, or any of them -, nor will he endeavour

that fuch Difpenfation fhall be procured by any

other, or others, publickly or privately, direftly

or indireftly. And if it fhall happen that any Dif-

penfation of this fort, of whatfoever Authority it

fhall be, whether in general or particular, or un-

der what Form of Words foever it be granted,

that he will neither make ufe of it, nor in any

fort confent thereunto. That upon Notice of the

Death of Dr. Clark, late Prefident of the faid Col-

lege, the Vice-Prefident called a Meeting of the

faid Fellows, in order to the appointing a Day
for the Eleftion of a new Prefident, and the 13th

of Jpril was the Time prefixed, with Power to

prorogue the fame as they fliould fee Caufe, till

the 15th, beyond which Time they could not

ilatutably defer their Election ; and in Purfuance

thereof a Citation or Premonition was fixed upon

the Chapel-door of the faid College, fignifying

the fame ; and by which the abfent Fellows were

fummoned to repair Home, as the Statute in the

Cafe requires. And the faid Vice-Prefident and

other deputed Fellows farther fay, that on the

nth of ^pril aforefaid, they received his Maje-

lly's Letters Mandatory, to eleft and admit the

faid Mr. Anthony Farmer Prefident of the faid Col-

lege : But forafmach as the faid Vice-Prefident

and Fellows apprehended the Right of Eleftion

to be in them, and believed his Majefly never in-

tended to difpofTefs them of their Rights: And
forafmuch as the faid Mr. Farmer had never been

Fellow either of Magdalen or New College in Oxon.

and had not thofe Qualifications, which in and by
the faid Statutes of the College are required in the

Character of a Prefident, as they in their Confci-

ences did, or do verily believe ; and in regard that

they could not comply with his Majefty's Letter,

without the Violation of their Oaths, and Hazard
of their legal Intereft and Property, wherewith

they are by their Statutes pofTeffed, and which
by their Oaths they are bound to maintain, they

reprefented the fame by their humble Petition to

his Majefly. And having deferred their Eledlion

of a Prefident to the lafl Day limited by their Sta-

tutes, then they proceeded to Ele6tion, and ha-

ving firft received the Eucharift, and taken the faid

Oaths, as the Statutes enjoin, to choofe a Perfon

fo qualified as before. exprefled, they did eleft the

Reverend Mr. John Hough, B. D. and one of the

Fellows of their College, a Perfon every way qua-

lified to be Prefident, who has been fince confirmed

by the Bifhop of Winton. their Vifitor, as the Sta-

tutes of the faid College diredl.

And that they might not lie under his Majefly's
Difpleafure by their Proceedings, they did, on the
1 8th of April, make an humble Reprefentation
thereof to his Majefty, by his Grace the Duke of
Ormond, Chancellor of the Univerfity of Oxon. fet-
ting forth their indifpenfable Obligations to obferve
their Founder's Statutes.

All which Matters the Vice-Prefident, and other
deputed Fellows, do humbly offer to your Lord-
fhips, and pray to be difmifiied with your Lord-
fhips F'avour.

This Anfwer was figned but by five of the de-
puted Fellows, Dr. Fairfax not confenting to it

who defired their Lordfliips to hear him apart'
and take his Reafons, why he could not fubfcribe'.

After the reading of the Anfwer, the Lord Chan-
cellor Jeffereys being in Hopes he would fubmit,
gave him Leave to fpeak, faying. Ay, this looks
like a Man of Senfe, and a good Subject ; let''s hear
what he will fay. But finding his Miftake, and
that Dr. Fairfax chiefly infifted, " That in Eccle-
" fiaftical Courts there fhould be a Libel given
" to the Party appealed, that he might know what
" he is accufed of; that he defir'd that Libel, and
" did not know what he was called there for ; and
" that the Matter did not lie in that Court', but
" in JVefiminfier-Hall." The Chancellor endea-
voured to baffle his Plea, by telling him. He was
Do£lor of Divinity, hut not of Law. To this the
Dodor replied, That he defired to know by what
Commijfion and Authority they fat : Which put
Jeffereys into fuch an exceffive Paffion, as made
him cry out, Pray what Commiffion have you to be

fo impudent in Court ? This Man ought to be kept in
a dark Room. Why do you fuffer him without a
Guardian ? Why did not you bring him to me to beg
him ? Pray let the Officers feize him.

Then the Fellows were ordered to withdraw, and
after an whole Hour^s Debate, the Vice-Prefi-
dent was called in alone, and ordered to attend the

Court, with the refl of the deputed Fellows, on
Wednefday the 23d of thefame Month. On the

appointed Day the Fellows attended, and gave in

the following Reafons againfi Mr. Farmer.

WHereas the Vice-Prefident, and other depu-
ted Fellows of St. Mary-Magdalen College

in Oxon. have, in their Anfwer to your Lordfhips,
fet forth, that by the Statutes of the faid College
it is ordered. That the Perfon to be eledled Prefi-

dent thereof, fhould be a Man of good Life and
Reputation, and of good Manners and Temper;
and likewife, that Mr. Anthony Farmer hath not
thofe Qualifications, which in and by the faid Sta-

tutes are required in the Charadler of a Prefident,

as they in their Confciences did and do verily be-
lieve. They humbly crave Leave to reprefent to

your Lordfhips fome of thofe Reafons which in-

duced them to fuch Belief ; viz.

That Mr. Farmer did mifbehave himfelf in Tri-

nity College in Cambridge : That he received Ad-
monition from the Mafter of the College, in order

to his Expulfion ; which remains in the Regifter

of the faid College, under his own Hand.
That having left Cambridge, he taught School

at Chippenham in Wiltfhire, under a Nonconformift
Minifler, without Licence.

That in September, 1683, the faid Mr. Farmer
was entred into St. Mary-Magdalen Hall in Oxon.

where
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were broughtwhere fuch frequent Complaints

againft him to the Principal, for his troublefome

Humoilr and unquiet Temper, that, to preferve the

Peace of the Society, he was defired to leave the

faid Hall.

That after his leaving Magdalen Hall, he was

admitted into Magdalen College ; where difcourfing

about Religion, he declared. That there was no

Proteftant but would cut the King's Throat, Not-

withftanding which, at other Times, he declared

to fome of the Fellows of the faid College, That
whatfoever he pretended, he was really a Member
of the Church of England -, and that he made an

Intereft with fome Roman Catholicks, only to get

Preferment by their Means, and for that Reafon

was willing to be thought of their Religion.

That at the very Time when his Majefty's Let-

ter came to the College in his Behalf, the faid

Mr. Farmer was at Abington in very ill Compa-

ny, where he continued drinking to Excefs two

or three Days and Nights together -, and amongfl:

other Diforders, was one of thofe that then in

the Night Time threw the Town-Stocks into the

River : And that in general, the faid Mr. Farmer

hath had the Unhappinefs to lie under an ill Fame,

as to his Life and Converfation, as by feveral Let-

ters and Certificates, ready to be produced, will

more largely appear.

Copies of Letters and Certificates delivered to the

Lords Commijfwners for Ecclefiaftical Affairs^ June

27, 1687.

I.T Anthony Farmer^ Batchelor of Arts, and Scho-

J_ lar of this College, do confefs, That I have

behaved my felf very unlike a Member of this

College, and even a Chriftian, at the Dancing-

School : For which I humbly aflc Pardon, and do
acknowledge before the Seniority, that I have de-

fervedly received of the Mafter my firft Admoni-
tion in order to Expulfion.

Trimly Col. Camb.

June II, 1678. Anthony Farmer.

This is a true Copy of Anthony Farmer''^ Admo-
nition, attefted by us whofe Names are hereunto

under-written.

Humph. Babington,
John Hawkins

Benj. Pulleyn

fohn Laughton

yjon, 1

:

Vice Magift. Deput.

II. nr^HESE are to certify, that Mr. Anthony

J_ Farmer was Ufher to Mr. Benj. Flower,

a Non-conformifl: Preacher in the Town of Chip-

penham in the County of Wilts, for the Space of

Half a Year or upwards, the faid Mr. Flower

keeping School without Licence from the Bifhop,

and the faid Mr. Farmer continuing his Ufher

for the Time mentioned, without any Licence alfo.

Witnefs our Hands,

Will. Lake, -t

Will. Loude, ( Vicar.

Will. Gale, 3

III. "II, /f R. Anthony Farmer was entred of St,

Mary- Magdalen Hall in Oxford, Sep-

^3. Where, after he had been fome
Time, frequent Complaints were brought to me
by fome of the Mafters, that he raifed Quarrels

7
and Differences among them ; that he often occa-
fioned Diflurbances, and was of a troublefome and
unpeaceable Humour. Whereupon, that Love
and Friendfliip might be preferved and continued
in the Society, as it is ufed to be, I advifed the
faid Mr. Farmer to make Trial if he could live
more cafily and quietly in fome other Houfe. Ac-
cordingly he did voluntarily leave the Hall, July
the 13th, 1685, and got himfelf admitted into
Magdalen College.

William Levet, Principal.

IV.T Do certify, That Mr, William Bambrigg,

X Gentleman Commoner of Magdalen Hall,
Oxon. did fay, that Mr. Anthony Farmer, Mafter
of Arts, did entice him from his Studies in the
Univerfity to go to London, where he the faid
Mr, Farmer did attempt to draw the faid Mr.
Bambrigg into feveral Debaucheries, both at Taverns
and Bawdy-houfes, Witnefs my Hand,

John Ryland, Mafter of Arts of M?^^. Hall.

V.
J Do certify. That Mr. William Bambrigg,

y Gentleman Commoner of Magdalen Hall,
did fay. That Mr. Anthony Farmer, Mafter of
Arts of the faid Hall, did receive Money of him
and other Gentlemen, publickly to expofe unto
him a naked Woman ; which he accordingly did.

Witnefs my Hand,
Richard Clerk, Mafter of Arts of Magd. flail.

June 9, 1687.
VI.T Am very willing to juftify any thing I have

J_ formerly faid, relating to fo ferious a Matter
as this is you enquire after.

Mr. Farmer, one Night in the Cloifter, afl<ed

me why I did not get a Commiffion : I told him
truly, I had not Friends to do it for me. He then

aflced me, what I would do for one ? I told him,
I would fight for my King, and whatfoever he
fliould command me. He then aflced me, if I

would fight for the King's Religion .? I told him,
there would be no Occafion for that, nor would it

ever be required of me. He afked me of what
Religion I was : I told him a Proteftant. And
then he faid, there was no Proteftant but would
cut the King's Throat ; and that he ftiould lofe

three thoufand Pounds for being of (:hat Religion

he intended to be of-, which he faid was a Papift.

This, to the beft of my Remembrance, is the full

of what he faid. If I have omitted any thing, ic

is my Care not to write more than I would ho-

neftly and juftly fwear to. lam,
S I R,

Tour moji obliged, and moft humble Servant,

John Brabourn.

VII.T N or about January laft, 1637, Mr. Anthony

_£ Farmer declared before us. That the Re-

port of his being a Papift was falfe -, but that he

was willing to be thought fo, becaufe it might do

him a Kindnefs: That the Reafon of his Acquain-

tance with Mr, Brent and Mr, Walker, was to

get Preferment by their Intereft : That he had not

forfaken the Proteftant Religion ; adding, we fhould

call him a Rogue, ifeverhedid : That he would not

make any publick Declaration of this, but would de-

clare it amongft Friends, when and where he pleafed,

Henry Dobson,
Ja, Fayrer,
Tho. Goodwin.

VIII

/
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,Y Do hereby certify, That Robert Gardi-VIII _

__ ner. Porter of St. Mary-Magdalen Col-

Jege, did tell me, that Mr. Farmer did very often

come into the College late at Night, fo much in

Drink, that he could fcarce go or Ipeak. Witnefs

my Hand, this 9th Day o'ijune, 1687.

George Fulham.

lX.T T P O N Monday, April the third, Mr. Far-

\_) mer came to the Lobfter in Abington with

Mr. Clerk, Mr. Gravener, and Mr. Jennyfar,

about eight in the Morning, and ftaid fome

time in the Houfe, and went from thence to the

Tavern ; returned again about eleven at Night,

and fat up till one in the Morning : The next

Day they went to the Bujh Tavern and fent for a

Quarter of Lamb for their Supper, and there Mr.

Farmer, Mr. Clerk, Mr. Gravener, and two

Troopers and others, continued till paft eleven at

Night, and fo returned to the aforefaid Place,

and fat up till paft three in the Morning. This I

do aflert, was the Company that the faid Mr. An-

thony Farmer kept, and thefe were the unfeafonable

Hours. In witnefs whereof, I am ready to fwear,

whenever a Subposna fhall be fent to me.

George Mortimer.

X.]^ yf" R S. Mortimer is ready to affert, That

i.yJL when Mr. Anthony Farmer returned to

the Lobfter about eleven at Night, he came much
concerned in Drink, and was for kiffing the faid

Mrs. Mortimer, which, he being a Stranger, fhe per-

mitted him to do ; but in doing of it, he the

faid Mr. Anthony Farmer put his Tongue in her

Mouth, which was fuch a Rudenefs, that fhe im-

mediately went out of his Company and would

not come nigh him any more.

Martha Mortimer.

XI.T)Eing in Company with William Hopkins

J3 o^ Abington, the 12th of June laft 1687,

1 heard him declare. That himfelf, with one Mr.
Farmer of the Univerfity of Oxon. and fome others,

did in a Frolick, at an unfeafonable Time of

Night, take away the Town Stocks from the

Place where they conftantly ftood, and carried

them in a Cart a confiderable Way, and threw

them into a Pool, commonly called Mad Hall'%

Pool. Witnefs my Hand, the Day and Year above

Written.

Charles Peacock.

Some CJaitfes of particular Statutes to which the Cafe

relates.

IN their Statutes concerning their Ele6lion of

a Prefident, his Charader is thus defcribed

;

That he muft be a Man of good Reputation, and

good Life, and circumfpedl both in fpiritual and

temporal Affairs.

In the fame Statutes the Oath which every Fel-

low is obliged to take, before he can give his Vote
in the Nomination of a Prefident, is this -, viz.

That he will name one or two of St. Mary-
Magdalen-College, or of thofe who have been

Fellows there, or have left their Places upon a

legal and credible Accounp Or that he will

name one or two of the Fellows of St. Mary-
tVinchefier College, commonly called New College

in Oxon. or of thofe who Iiave been formerls'
Fellows there, and have left their Places upon a
credible Account. After this, the thirteen Se-
nior Fellows fwear. That out of the two thus
nominated, they will, with all Speed, eleft one
to exercife the Office of a Prefident, whom in

their Confciences they think moft proper and
fufficient, mofl: difcreet, moft ufeful, and beft

qualified for it, either without any regard to
Love, Hatred, Favour, Fear, ^c. as in the
fore-mentioned Statute is more largely expref-

fed.

Part of the Oath which every Fellow takes when
admitted.

4

Item.T Do fwear, that I will not procure any

X Difpenfation contrary to my aforefaid

Oath, or to any Part thereof, nor contrary to

the Statutes and Ordinances to which they re-

late, or any one of them ; nor will I endeavour
that fuch Difpenfations be procured by any
other or others, publickly or privately, diredly
or indiredtly : And if it fhall happen that any
Difpenfation of this .Sort fhall be procured, or
freely granted or obtained, of what Authority
foever it be, whether in general or particular,

under what Form of Words foever it be granted,

I will neither make ufe of it, nor in any Sort con- *

fent thereto.

So help me God,

A Copy of Dr. Hough'^ Deprivation, by his Majefty's

Commiffioners for Ecclefiafiical Affairs, &c.

Hereas it appears to us, that Mr. John
Hough, B. D. hath been unduly eleded

Prefident of Saint Mary-Magdalen College, in the

Univerfity of Oxon. We have thought fit, upon
mature Confideration thereof, that the laid Eleftion

be declared void, and the fiid Mr. John Hough be
amoved from the faid Prefidentfhip ; and accord-

ingly we do hereby declare and decree, that the

faid Eledlion is void ; and do amove the faid

Mr. John Hough from the Place of Prefident of the

faid College.

Given under Our Seal this 2 id Day of June, 16S7.

A Copy of Dr. Aldworth'.f and Dr. Fairfax^ Suf-

penfion.

W Hereas Charles Aldworth, Doftor of Laws,
Vice-Prefident of St. Mary-Magdalen Col-

lege, Oxon. and the Deputies, Fellows of the fame
Houfe, have been conven'd before us, for their

Contempt in not obliging his Majefty's Letters 1

Mandatory, for Elefting and Admitting Mr. An-
thony Farmer Prefident of the faid College ; and j

the faid Dr. Aldworth and Deputies having been

heard thereupon. We have thought fit to declare,

pronounce, and decree. That the faid Dr. Aldworth

fhall for the faid Contempt be fufpended from be- ,

ing Vice-Prefident of the faid College : And that ,•

Henry Fairfax, Do6tor of Divinity, one of the Fel- 1

lows of the faid College, fliall for the faid Con-
tempt be fufpended from his Fellowfhip -, and ac-

cordingly We do hereby fufpend Dr. Charles Aid-

worth irom being Vice-Prefident of the faid Col-

lege, and the fiid Dr. Henry Fairfax from his Fel-

lowfliip in the fltid College.

Given under our Seal the iid Day of June, i6Sy,

A Copy
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A Copy of the King's Inhibition to Magdalen-

CoUege.

James R.

TRufty and Well-beloved, We Greet you well

:

Whereas We are informed. That a Sen-

tence or Decree lately made by Our Commiflion-

ers for Ecclefiaftical Affairs, touching an Elefti-

on in that our College, hath not been obeyed. Our

Will and Pleafure is, no Eleftion or Admiflion be

made of any Perfon or Perfons whatfoever, into

any Fellowfhip, Demyfhip, or other Place or Of-

fice in Our faid College, till We fhall fignify

Our further Pleafure, any Statute, Cuftom, or

Conftitution to the contrary notwithftanding.

And fo, expeaing Obedience herein, We bid you

farewel.

Given at Our Court at Wmdfor, the Eighteenth

^y July, 1687, in the Third Tear of our Reign.

By his Majeftfs Command.

Su NDERLAND.

A Copy of his Majejifs Mandate for the Bifhop of

Oxon. to be Prefident.

James R.

TRUSTY and Well-beloved, We Greet you

well. Whereas the Place of Prefident of

Our College of St. Mary- Magdalen, is now void,

Our Will and Pleafure is, and We do hereby au-

thorize and require you forthwith, upon Receipt

hereof, to admit the Right Reverend Father in

God, Samuel Lord Bifhop of Oxon. into the faid

Place of Prefident, to hold and enjoy the fame,

with all the Rights, Privileges and Profits, Emo-

luments and Advantages thereunto belonging,

any Statute or Statutes, Cuftom or Conftitution,

to the contrary, in any wife, notwithftanding,

wherewith We are gracioufly pleafed, and do

accordingly hereby difpenfe in his Behalf : And
fo expefting your ready Obedience herein, We
bid you Farewel.

Given at our Court at Windfor, Auguft 14/^,

1687, in the Third Tear of our Reign.

By his Majefty's Command,

Sunderland.

A Copy of the Lord Sunderland 'j Letter to the

Senior Fellow, Dr. Pudfey, of St. Mary-Mag-
dalen College in the Univerfity of Oxon. or

in his Abfence, to the Senior Fellow refiding

A Copy of the Bifiop of Oxon'j Letter to the Senior

Fellow of St. Mary-Magdalen College in Oxon.
or, in his Abfencc, to the Senior Fellow refiding

there.

SIR,

YO U will receive herewith his Majefty's Man-
date to admit me Prefident of your College

of St. Mary-Magdalen in Oxon. together with a
Letter of my Lord Sunderland^s, purfuant to his

Majefty's Commands. I am indifpofed, as I have
been for fome Time, and not in a Condition as yet

to travel ; and therefore my Requeft to you is.

That upon Receipt of the King's Pleafure, you
would do me the Favour to admit me by Proxy
(i. e.) either the next Senior Fellow under your
felf, Refident, or either of my Chaplains, Mr. Wil-
liam Wickens or Mr. Thomas Collins, whom I de-

pute in my ftead, which is as valid in Law,
as if I were prefent my felf; and is the moft
ufual and cuftomary Pradtice. And by fo doing,

you will oblige.

Tour very loving Friend, and Brother,

Samuel OxoKa

OXON, September \th, 1687.

The Lord Sunderland lent an Order to the Fel-

lows of St. Mary-Magdalen College, to attend

the King at Chrtfl-Church, at Three in the Af-
ternoon. They attended accordingly.

TH E King having been pleafed by his Letters

Mandatory, to require the Fellows of St.

Mary-Magdalen College, to admit the Lord Bi-

fhop of Oxon. Prefident of that College ; his Ma-
jefty commands me to let you know. That im-

mediately upon the Receipt hereof, he would have

you affemble the Fellows, and communicate to

them his Majefty's faid Letters : And I am fur-

ther commanded to tell you. That his Majefty ex-

perts a ready Obedience to be paid to his Pleafure

herein. I defire you would fend me an Account
of your Proceedings, as foon as you can, that I

may acquaint his Majefty therewith. I am,

Tours.^

King. HA T's your Name ? Are you Dr.

Vol. IV.

Sunderland.

W P^^f^y

Dr. Pudf. Yes, may it pleafe your Majefty.

King. Did you receive my Letter .?

Dr. Pudf. Yes, Sir, we did.

King. Then you have not dealt with me like

Gentlemen ; you have done very uncivilly by me,
and undutifuUy.

Here they all kneeled, and Dr. Pudfey offered a

Petition, which his Majefty refufed to receive ,

and faid.

King. Ye have been a ftubborn turbulent College 5

I have known you to be fo thefe fix and twenty

Years. You have affronted me in this. Is this

your Church of England Loyalty ? One would
wonder to find fo many Church of England

Men in fuch a Bufinefs ! Go Home, and fliew

your felves good Members of the Cliurch of Eng-
land. Get you gone ; knov/ I am your King, I

will be obey'd, and I command you to be gone.

Go and amit the Bifhop of Oxon. Head, Principal,

what d'ye call it, of the College [One who
flood by, faid Prefident] I mean Prefident of the

College. Let them that refufe it look to it -, they

fhall feel the Weight of their Sovereign's Dif-

pleafure.

The Fellows going out of the Lodgings, were called

back.

King. I hear you have admitted a Fellow of the

College, fince you received my Inhibition. Is

this true ? Have you not admitted Mr. Holden

Fellow ?

Dr. Pudf. I think he was admitted Fellow. But

we conceive—

Mr. Cra. May it pleafe your Majefty, there was
no new Eledtion, or Admiflion, fince your Ma-
jefty's Inhibition, but only the Confummation of

a former Eledlion. They always ele6l to one

Year's Probation, then the Perfon eledted is re-

ceived or rejedled for ever.

Mm King,
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King. The Confummation of a forme» Eledlion

!

"twas downright Difobedience ; and 'tis a frefh

Aggravation. Get you gone Home, I fay again ;

go, get you gone, and immediately repair to

your Chapel, and eleft the Bifliop of Oxon. or

elfe you muft expeft to feel the Weight of my
Hand

1'be Fellows offered again their Petition on their

Knees.

King. Get you gone, I will receive nothing from

you till you have obey'4 me, and admitted the

Billiop of Oxon.

Upon which they went immediately to their Cha-

pel, Dr. Pudfey fropofing. Whether they

would obey the King, and eleEl the Bifliop of

Oxon ? They anfwered in their Turns, They
were as ready to obey his Majefty in all

Things that lay in their Power, as any of

the reft of his Subjefts. But the eleding

the Bifliop of Oxon. being direftly contrary

to their Statutes, and the pofitive Oaths they

had taken, they could not apprehend it in

their Power to obey him in this Matter.

A Copy of the Petition offered at Oxford, Septem-

ber ^th, 1687.

To the Kin^s moji Excellent Majejly, Sec.

Humbly fleweth,

THAT upon the 27th of Augufi we received

your Majefty's Letters Mandatory, dated

Auguji 14th, requiring us to admit the Right Re-

verend Father in God Samuel Lord Bifhop of

Oxon. to be our Prefident ; and difpenfing with

all Statutes and Conftitutions to the contrary. It

is an unexpreffible Affliftion to us, to find our felves

reduced to fuch an Extremity, that either we muft

difobey your Majefty's Royal Command, contrary

to our own Inclinations, and that conftant Courfe

of Loyalty which we have Ihew'd in all Inftances

hitherto upon all Occafions whatfoever, or elfe

break our Founder's Statutes, and deliberately per-

jure our felves.

For our Founder hath obliged us under Oath,

when we came in Fellows, inviolably to obferve his

Statutes, and one Claufe therein enjoins us never

to admit or make ufe of a Difpenfation granted by
any Authority whatfoever, whereby we may be

abfolved from the fame. In this Statute for the

Eledlion of a Prefident, he commands us upon
Oath to ele6l fuch a Perfon into the Place of Pre-

fident within fifteen Days after the Vacancy, who
either is, or has been Fellow of our own, or New
College : Which we reprefented to your Majefty

in our humble Petition, figned April ^th, wherein

we offered our felves ready to eleft any Perfon ca-

pable of the fame, who your Majefty fhould be

pleafed to recommend ; and having waited the ut-

moft Time limited by our Statutes, and receiv'd no
Anfwer to that Effedr, we did then, according to

the Exigence of our Statutes (having firft taken

the Holy Euchariji, and our feveral Oaths to that

Purpofe) nominate and eledl fuch a Perfon as we
in our Confciences did believe to be every way
qualified for the Place. By which Adt of ours

we have conveyed all that Right to him which
our Founder hath entrufted us with, and it does

not lie in our Power to admit any other. Our
Founder in another Statute obligeth us, under the

Pain of Perjury, a dreadful Anathema, and eternal

Damnation, not to fufFer any of his Statutes to be

altered, infringed, or difpenfed with, and com-
mands us under the fame facred Obligations, not
to execute any Orders or Decree whatfoever, con-
trary or repugnant to the faid Statutes ; by which
faid Statutes and Oaths, we are utterly incapacitated
to admit the faid Reverend Father in God to be
our Prefident.

May it pleafe your facred Majefty, to give us
Leave to lay this our Cafe, and our felves, with
all SubmifTion, at your Royal Feet, moft earneftly
befeeching your facred Majefty, to extend to us
your humble Petitioners, that Grace and Tender-
nefs which your Majefty hath vouchfafed to all

your other Subjedls, and not to believe us guilty of
any Obftinacy or Undutifulnefs, Crimes which our
Souls abhor ; but to receive us into your Majefty's
Grace and Favour, the greateft Temporal Bleffing
which our Hearts can wifh.

And your humble Petitioners Jhall always (as in

Duty bound) pray to Almighty God, to blefs

your Majefty with a long and happy Reign
over us, and afterwards to receive you to an
immortal Crown of Glory.

A Copy of the Addrefs which the Fellows of St.

Mary-Magdalen College gave to the Lord Prefi-
dent of the Council, Sept. 6, 1687 ; and which
was delivered his Majefty at Bath.

WE your Majefty's moft humble, and moft
dutiful Subjeds, the Fellows of St. Mary-

Magdalen College in Oxon. being deeply afHidled
with the late Senfe of your Majefty's heavy Dif-
pleafure, grounded, as we in all Reafon humblf
prefume, upon a moft unkind Mifreprefentation of
our Adtions, in relation to an Eledtion of a Prefi-
dent into your Majefty's faid College ; do humbly
beg Leave to proftrate our felves at your Royal
Feet, offering all real Teftimonies of Duty and
Loyalty. And as we have never fail'd to evidence
both our Principles and Pradlices to be truly loyal,

in Obedience to the Commands of your Royal Bro-
ther, and your facred Self, in Matters of the like

Nature ; fo whatfoever way your Majefty fhall be
pleafed to try our Readinefs to obey your Royal
Pleafure in any Inftance that does not interfere with
and violate our Confciences, which your Majefty
is ftudious to preferve, we fhall moft gladly and
effedlually comply therewith. A ftubborn and a
groundlefs Refiftance of your Royal Will and Plea-
fure, in the prefent, and all other Cafes, being that

which our Souls eternally abhor, as becomes.

Your Majefty's moft Loyal and moft Obedient

Subjects, &CC.

A Copy of a Letter dire^ed Jo Dr. Bayly, Fellow

of Magdalen College, Oxon. fuppofed to be writ
by Mr. William Penn.

SIR,

UP O N an Inquiry made of your prefent Fel-

lows of Magdalen College, I am informed
that you area Perfon eminent in that learned Body,
for your Temper, Prudence, and good Condudl in

Affairs ; and therefore very fit to be addrefled to by
me, who do not fend you this to trapan you and
your Brethren, but out of a pafTionate Concern for

your Intereft, to perfwade you either to a Com-
pliance with his Majefty's Letters Mandatory, or

to think among your felves of fome Expedient to

prevent the Ruin of your College, and your felves

:

And
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And to offer it to his Majefty's Royal Confidera-

tion, that the Order for the ^lo Warranto againft

the College may be recall'd, before it be too late ;

for you cannot be fenfible how highly his Majefty

is inccns'd againft you, neither can you give one

Inftance whether ever that Sort of Proceeding was

judo-ed againft the Crown. Your Cauie moft think

it very hard ; but you are not in Prudence to rely

on the Goodnefs of your Caufe ; but to do what

the prefent Inftant of Affairs will permit, and in

Patience to expe6t a Seafon that will be more au-

fpicious to Perfons of your Character. EveryMe-

chanick knows the Temper of his prefent Majefty,

who never will receive a Baffle in any thing that

he heartily efpoufeth ; and that he doth this, your-

felves have had too late and manifeft an Inftance,

to doubt of his Zeal in the Affair.

Where there are fo many Statutes to be ob-

ferved, 'tis impoflible but fome muft be broken at

one time or another -, and I am informed by the

Learned of the Law, that a Failure in any one

Point, forfeits your Grant, and lays your College

open to the Royal Difpofal.

I could give many other prudent Arguments that

that might poffibly incline you to a fpeedy En-

deavour of putting an end to your Troubles, al-

moft at any rate -, but I fhall fuggeft this one thing

to you, that your fatal Overthrow would be a fair

Beginning of fo much aimed at Reformation, firft

of the Univerficy, then of the Church, and admi-

nifter fuch an Opportunity to the Enemy, as may

not perhaps occur in his Majefty's Reign.

Tour affectionate Servant^ &c.

^he Anfwer to the afore-mentioned zvritten Letter^

dated Odtober 3, 1687.

TH E enclofed Paper is a Copy of a Letter,

which, by the charitable Purpofe of it, feems

to be writ by you, who have been already fo kind

as to appear on our Behalf, and are reported by

all that know you to employ much of your Time
in doing good to Mankind, and ufing your Credit

with his Majefty, to undeceive him in any wrong
Impreffions given him of his confcientious Subjefts,

and where his Juftice and Goodnefs have been

thereby abufed, to reconcile the Perfons injured to

his Majefty's Favour, and fecure them by it from

Oppreffion and Prejudice. In this Confidence, I

prefume to make this Application to you, defiring

your Excufe for not fubfcribing it : Foi' if you
did write the Letter, you know to whom it was

direfted ; and if you did not, I hope your Charity

will induce you to make fuch ufe of your Light

you have by it, into the Affairs of our College, as

to mediate for us with his Majefty,. to be reftored

to his good Opinion, as the only thing which is

defired by us, who are zealous, above all earthly

Things, for his Felicity and Glory.

We are not confcious of ever giving his Majefty

anyjuft Offence, as it will appear with you, when
you fhall have perufed the enclofed Papers ; and
have therefore no realon to fear the iffuing out of

a ^0 Warranto againft us. And though you are

pleafed to apprehend it, no Inftance can be given

of a Judgment againft the Crown, upon the Pro-

cefs of that Writ: The Learned in the Law tell

me, there is nothing more common, and whereof
many Cafes are reported by Kellaway, from Page
128, to Page 152, of his Book of Reports : And
I think I have hd^rd of a Cafe in Coke'^ ninth Re-
VOL. IV. >

port of the Abbefs of Prata Marcella, Avhich evinces

the fame ; wherein alfo there is a Recital of lud^^--

ment given agamft Roger Mortimer for the Kino-,

upon a ^10 Warranto in Court of Eyre, revers'd

for Error in the King's-Bench. We hope, though
we have many Statutes, it will be found that we
have not wilfully tranfgrefs'd any of them ; for all

our prefent Troubles are derived to us from our
Adherence to them, and our F'ear to offend God^
and blemilh our Confciences, by departing from
them.

His Majefty is intentionally righteous and juft

in all his Proceedings -, he will never knowingly in-

vade any Man's Property, as he was folemnly
pleafed to declare in his excellent Speech made in

Council, on the 6th oi February, 1684, at his Ac-
cefTion to the Government -, which is again re-

peated in his gracious Declaration for Liberty of
Confcience, of the 4th of April laft paft. It is

upon his facred, inviolable, and Royal Word and
Promife, we muft depend ; not doubting but when
his Majefty fhall be rightly inform'd of our Cafe,

in .reference to both his Mandatory Letters to our
College, his Anger towards us will be totally ex-

tinguifhed. Our Compliance to the firft (which was
Mr. Farmer^ Eleftion) would have involved us in the
Guilt of manifeft Perjury, and the wilful Violation
of our Statutes : And we are confident his Majefty
would never have granted the fccond on the Be-
half of my L-ord Bifhop of Oxon. if he had known
we were then poffefs'd of a Prefident duly eleded
according to our Statutes, and confirmed by the

Bifhop of Winton. our Vifitor (as the Statutes re-

quirej and if he is thereby invefted with a Lay-
Freehold under the Proteftion of his Majefty's

Laws, which we cannot undo, or attempt to in-

vade, without fubjefting ourfelves to Suits at Law,
and doing an apparent Injury to the Prefident,

who doth not conceive himfrlf to be affefted with
the Sentence of the Lords CommifTioners (to

which he was no Party) whereby his Place is de-

clared void, without any Citations, Summons, or

hearing of him.

I believe no Inftance can be given of a ^0
Warranto brought againft a College or Hall in the

Univerfities, from the firft Foundation of them to

this Day, or any other Ecclefiaftical Corporation :

For the Abufes of fome Conftitutions or Franchifes

in them, and the Mifdemeanors of particular Per-

fons, will not deftroy a College : And if the Corpo-
ration of a College fhould be diffolv'd, the Reve-
nues thereof will return to the Founder's Heirs,

and not devolve to the Crown. And if our Col-

lege muft be the firft Example of that kind, we
fhall be better juftified by the ftrift Obfervation

of our Statutes (at leaft to God and our own Con-
fciences) than we could have been by a voluntary

and deliberate Breach of them.

It was Loyalty and Confcience, that, in the

Reign of King Charles I. made thirty-four of our

forty Fellows, and moft of the Scholars of our

Foundation, rather quit their Places, and embrace

Mifery and Ryin, than to fubmit to the Govern-

ment of the Ufurpersof the Crown. And in Mon-
mouth's Rebellion, the fame Inducements prevailed

on us to raife a Company at our own Charges, un-

der the Command of one of our Fellows, to en-

gage againft him. And we hope that thefe, and
many other the like Inflances, which may be gi-

ven of the Loyalty and Zeal of our Society to the

Royal Family, will be received as Evidences there-

of, and that our good and gracious Sovereign will

M m 2 not
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not exclude us from that Liberty of Confcience

which he was pleas'd to extend to all his Subjeds.

SIR, I amyour mofi affe&ionate Servant.

Some Qjj e r i e s fent to the Fellows of Mag-
dalen College from Windfor, September 15,

1687.

Firfl, TT7Hether, waving your Eleftion of theW Bifhop of Oxon. you cannot, with-

out Violence to your Confcience, fignify to his

Majefty, or the above Reverend Bifhop, your

"Willingnefs to admit the Lord Bifhop Prefident of

your College ?

Secondly, Whether it be not more Interefl to

the Proteflant Religion, to have a fufpefted Po-

pifh Prefident, than to have all the Places of the

College refilled, by the King's fole Authority, with

Popifh Novices and Priefls ?

thirdly. Whether you are not under a Miflake,

in thinking you fhould render yourfelves more ac-

ceptable to the Proteftant Nobility and Gentry,

by your being turned out of your Fellowfhips by

Injuflice and Violence, as you conceive ; or rather

will not they be very cautious how they receive

you into their Families, for fear of giving Of-

fence ?

Fourthly, Whether his Majefly, as fupream Vi-

fitor of the Univerfity, cannot place or difplace

there ad libitum ; or whether you have a right No-
tion of the Proceedings which have been praflifcd

againfl you ? Whether you fuppofe that the Lords
CommifTioners proceeded againfl you as Lords

CommifTioners, or Vifitors ? Which Notion, I am
fure, will overthrow fome body's Plea and Ex-
ception againft their Authority.

Fifthly, Whether you acled like Men fkilled in

Bufinefs, when you refufed Mr. Pennh Mediation,

who you may be fure had good Authority for what
he did ? You could not but know that Man, and
therefore mufl needs be fore-armed againfb any
Wiles that could be offered to you. Whether an

unanimous Subfcription for an Expedient (which

indeed I think you ought not to refufe in good
Manners, fince the King was pleafed to propofe

it) prefented to his Majefly by Mr. Penn, or ano-

ther Favourite, would prevent the Deftru6lion of
the beft Foundation in Europe ?

Laflly, Whether you be not drawn beyond your
Knowledge by fome hot-headed Advifers, which
never confider the prefent State of his Majefly's

Court of Juftice ?

An jinfwer to feveral Qjj e R i e s to the Vice-

Frefident and Fellows of Magdalen College in

Oxon. fent from Windfor, dated the i^th of
September, 1687.

I0 the Firfi. \Wf ^ cannot, without Violence to

V V our Confciences, and deliberate

Perjury, admit any Perfon to be Prefident of our

College, that is not elefted thereunto, and quali-

fied according to our Statutes ; whereby the Bifhop

of Oxon. is in no Sort capable ; nor is there any
Memorial in all our Regifler of any AdmifTion of a

Prefident without Eleftion, but of one Dr. Nicho-
las Bond, whofe Cafe was as followeth ; viz. Upon
the Death of Dr. Lawrence Humphreys, about the

3Gth or 32d of Qiieen Elizabeth's Reign, the

Queen recommended Dr. Bond (being a Fellow of
our College) to be elefted Prefident. Many of the

Fellows jnchn'd in their Judgment to eleft one
Smith (another of the Fellows) and at their meet-
ing for Eleftion, the Contention was fo great
that they rofe without Eledling, and the Obflina-
cy continued till the Place became laps'd : And
there being no Provifion in our Statutes to dircd
us what to do in fuch a Cafe, the Queen, by her
Letters Patents, conflituted the faid Dr. Bond to
be Prefident

; and therein declared. That her Ma-
jefly being inform'd that the Fellows had negleft.
ed to make Eledion of a Prefident in due tinfe (33
their Statutes required) and thofe Statutes having
made no Provifion for fuch an OmifTion, fhe out
of her Princely Care for the Place, and Indulgence
tor thofe Perfons who had been guilty of that Necr.
left, did, byAdvice of the Bifhop of /^zK/i)«. thSr
Vifitor, coriflitute Dr. Bond their Prefident ; with
Protefl:ation never tlielefs, that flie did not thereby
pretend to fuperfede their Statutes, or invade their
Right of Eledion, which was thereby invefled in
them, but took this Courfe as the only means left
to fupply their Defeft of Eledion,

To the Second. We mufl not make ourfelves
guilty of deliberate Perjury, for any Confiderations
whatfoever, both in refped to our Confciences
and that we may not, by fuch a Breach upon our
Statutes, expofe our Conflitution to a Forfeiture,
nor do Evil that Good may come on it.

To the Third. We conceive we fliall be more ac-
ceptable to all good Men, for ading honeflly ac-
cording to our Confciences, than for voluntarily
and unjuflly departing from our Right.

To the Fourth. We pretend not to make it a
Queflion, whether his Majefly, by his Authority
Royal, as fupream Vifitor, can grant a Commiflion
for Vifitation of any College that has a local Vifi-
tor by their Statutes, and are not Royal Founda-
tions : But we are advifed, that no CommifTion
can be granted under the Great-Seal to Vifitors,
to place and difplace Members of Colleges (whofe
Places are Freeholds) ad libitum, or difcretum ;

but they mufl proceed according to legal Difcre-
tion, that is, by the Laws and Statutes of the
Land, and the local Statutes of the College : And
Places concern'd for the Headfhips and Fellow-
fhips of Colleges, are temporal PofTefBons, and
cannot be impeach'd by fummary Proceedings.
One Dr. Thomas Loveney, Prefident of our College,
was deprived in Queen Elizabeth's Time, by die
Bifhop of Winton. the legal Vifitor thereof, efla-

blifhed by Royal Authority, and he appeai'd to the
Queen : But by the Advice of all the Judges, it

was held, that the Queen, by her Authority, as
fupream Vifitor, could not meddle in it, but he
mufl bring Wefiminfier-hall, becaufe
Deprivation was a Caufe meerly Temporal. The
King has a great Authority Spiritual as well as

Temporal -, but no CommifTioners can be autho-
rized by the Crown to proceed in any Commif-
fion under the Great Seal or otherwife, but ac-
cording to Law ; in Spiritual Caufes by the Canon
Law, in Temporal, by the other Laws and Sta-
tutes of the Land. And wherein the Proceedings
in fome CommifTions are direded to be fummarie
i£ de piano, i^c. thofe
Words are to be applied to fhorten the Forms of
Procefs, and not for Matter of Judgment : For
Magna Charta provides for our Spiritual Liberties,

as well as our Temporal.

An
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Jn Acconni of the Vifitation of St. Mary-Magdalen

College in Oxon.

N OBober 19, Mr. Atterhury, the King's

MelTenger, fixed a Citation on the College

and Chapel-Doors, requiring the pretended Prefi-

dent and Fellows, and other Members of the Col-

jeo-e, to appear before the Lords Commiflioners,

Bifhop of Chefter^ Lord Chief Juftice IVright, and

Mr. Baron Jenner^ in the Chapel, at Nine of the

Clock on Friday Morning, November 21..

On 'Thurfday the Lords Commiflioners came to

Oxon. attended with three Troops of Horfe, which

quarter there.

On Friday Morning at Nine they went into the

Chapel : The Prefident and Fellows thinking they

had defigned to fit in the Choir, made no Prepa-

ration of Seats in the outward Chapel : Upon which

their Lordfhips adjourned to the Hall, where

their Commiffion was then read, which in general,

was the fame with the former : Thefe three being

added to the other Lords CommifTioners, and

particularly impowered to vifit Magdalen College

only.

This done, the Names of the Prefident and Fel-

lows were called over, Dr. Hough being firft called.

All in Town appeared (except Dr. Fairfax) and

Excufes were made for the abfent.

Then a Speech was made by the Bifhop of

Chefter, and in it his Lordfhip was fevere againft

Difloyalty and Difobedience. He urg'd, that the

Church of England taught an unconditionate and

unlimited Obedience: He fpake of the King's

gracious Promifes to Archbifhops and Bifhops, (^c.

which had deferved Thanks on bended Knees,

notwithftanding the Oxon. Reafons to the contrary,

which they knew bed who was the Author thereof.

He told them, that it could not be expefted, but

that the King would give all Encouragement to

thofe of his own Religion, which could be done

without Severity and Cruelty, which his Majefty

abhorred, and without injuring the Church of

England, which was at prefent eftabliflied by Law :

He told them, that this Corporation, as well as

others, were the Creatures of the Crown -, and that

it was Infolence in their local Statutes to fpurn

againft their Maker.

That their Diftempers had brought this Vifita-

tion upon them, the Confequences of which might

be ill to the Church and Univerfities: That how-
ever they might efcape in this World, thefe Sins

were to be accounted for above their other Sins

in the next. He exhorted them by the Bowels

of Chrift to confider thefe Things : He told them,

that the Eyes of the World were upon them, and

they ought to take Care that their Pradices might

not influence their deluded Admirers. In fhort,

the whole Defign of the Speech feemed to be Pro-

mifes and Threats, to aim at the inducing them to

a Compliance.

'The Court was then adjourned till Two in the

Afternoon.

In the Afternoon were called over the Names of the

Demies., Chaplains^ Clerks., Chorijiers, and Col-

' lege Servants. The Prefident then interpofed., de-

ftring Leave to fpeak before they proceeded any fur-

ther ; which being granted.^ he told their Lordfhips,

That,

Prefident. 'T"^ H E Time betwixt your Citation

J_ and Appearance was fo fhort, that

the Society had not Time to advife with Coun-

fel how to behave themfelves on this Occafion
5,

therefore defired of your Lordfliips a Copy of the
CommilTion, and Time tp confider of it.

Bijh. Chefier. 'Tis upon Record ; yoii may have
it above.

Pref Is it the fafne the other Lords Comrniffio-
ners had ?

Bifh. Ch. Yes, for the moft Part it is.

Pref Then, my Lord, I do aflTure you (and will
make Oath, if you pleafe) that I have often endea-
voured to get a Copy of it, and could not prp-
cure it.

'

L.C.J. Have you not heard it read, or will

you hear it again .?
'

'
'\

Pref I am not capable of making a Judgment of
it my felf ; but it is poffible there may be Errors
and Defefts in it, fuch as the Society priay make
ufe of to their own Advantage ; and I am confi-
dent, it is neither his Majefty's Intention, noryour
Lordlhip's, we fhould be debarred from it.

A Copy was then denied.

Bifh. Ch. Dr. Hough, will you fubmit to this

Vifitation ?

Pref My Lords, I do declare here in the Name
of myfelf, and the greater Part of the Fellows,
that we fubmit to the Vifitation, as far as it is

confiftent with the Laws of the Land, and the
Statutes of the College, and no further. I defire

your Lordfhips that it may be recorded.

This was twice repeated.

L. C. J. You cannot imagine that we a£t con-
trary to the Laws of the Land •, and as to the Sta-

tutes, the King has difpenfed with them : Do you
think we come here to act againft Laws ?

Pref. It does not become me, my Lords, to fay

fo ; but I will be plain with your Lordftiips, I find

that your Commiffion gives you Authority to

change and alter the Statutes, and make new ones

as you think fit: Now, my Lords, we have an
Oath, not only to obferve thefe Statutes [laying

his Hand on the Book] but to admit of no new
ones, or Alterations in thefe : This muft be my
Behaviour here -, I muft admit of no Alteration

from it, and by the Grace of God never will.

Bifh. Ch. Do you obferve all thefe Statutes ?

Pref Yes, my Lord, I hope we do,

Bifh. Ch, You have a Statute there for Mafs,

why don't you read Mafs ?

Pref My Lord, the Matter of this Oath is un-

lawful ; and in fuch a Cafe no Man is obliged to

obferve an Oath : Befides, the Statute is taken

away by the Laws of the Land.

Bifh. Ch. By what Law ?

Dr. Stafford. By that which obliges to fay Com-
mon-Prayer.

Biflj. Ch. What, the A61 of Uniformity ? I have

often confidered it, and don't remember one Word
of Mafs in it.

Dr. Staff. But that obliges us to ufe the Liturgy

of the Church oi England in all Collegiate Churches

and Chapels. And, I hope, my Lords, you do
not imagine that we can fay Common-Prayer and

Mafs together.

Bijh. Ch. Do you allow that A6t of Parlia-

ment can free you from the Obligation of a Sta-

tute ?

Pref I do not fay but that his Majefty may
alter our Statutes, nor dp I know but a Parliament

may do the fame ; I difpute not their Power

;

only thijs, My Lprd, I fay, that I, wh9 already

have
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have taken an Oath to obferve thefe Statutes as

they now ftand, and am fworn not to admit of

any Change or Alteration by any Authority what-

fbever [Jnd then turning to the Oath^ where they

were to obferve ihofe Statutes and no other, according

to the Literal and Grammatical Senfe, &c. and read-

ing it to their Lordjhips'] can obey none : But then

thofe who come after fuch Limitations and Re-

ftri6tions are made, are not obhged to obferve

them ; and that, my Lords, is our Cafe, as to the

Statutes of the Mafs.

Then the Decree of the 22d of June was read,

declaring the Prefident's Eleftion null and void.

Bijh. Ch. Did you know of this Cornmiffi-

on, ^c. ?

Pref. Yes, my Lord, I have heard of it.

BiJh. Ch. Why then did you not obey it ?

Pref. I was never cited before their Lordfhips,

nor was either heard by them in Perfon or Proxy ;

and I think I am the only Inftance that is extant,

of any Man that was ever deprived of a Freehold,

wherein he was legally invefted, and of which he

^as quietly pofTeffed, without being fummoned or

heard.

Here Mention was made of Dr. Fairfax^ Suf-

penfion.

Pref. My Lord, he is abfent, and if your Lord-

fhips give me leave, I have fomewhat to fay on

his Account ; your Lordfliips may pleafe to ob-

ferve in that Decree, that the Reafon given why
Dr. Fairfax was fufpended from his Fellowlhip,

was, becaufe he had not obeyed his Majefty's

Command, in not elcding Mr. Anthony Farmer

Prefident of the College : Now the Charge of

Immorality given in againft Mr. Farmer by the

College-Delegates was made out, and their Lord-

fhips fully fatisfied in it, on the 29th of July ; not-

withftanding which, this Decree for Sufpenfion

of Dr. Fairfax was fixed on the College-Gates,

Augufi 2d.

Bifh. Ch. The King hath for the mofl: part ^

recommended to the Prefidentfhip of this Col-

lege.

Pref. I am the twentieth Prefident, and only

four of that Number have been recommended by

the Kings and Queens of England., whereof three

were every way qualified for that Office.

Bifh. Ch. Who were thofe ?

Pref. My Lord, there was one in the Time of

Edward VI, one in Queen Elizabeth''?,, and two in

the late King's Reign.

Bifh. Ch. Was there never a one in King Charles

the Firft's Reign ?

Pref Not that we know of
Bifh. Ch. What think you of Dr. Oliver ?

Pref. It doth not appear to us, my Lord, that

he ever had a Mandate.

Bifh. Ch. But it appears to us, and that I will

bring you one to fwear, that he had a Mandate.

Pref. The Truth is, we have loft the Regifter

of Dr. diverts Eleftion and Admifllon ; the Re-
gifter betwixt the Year 1640, or thereabouts, and

fixty, being taken away by thofe who were turned

out of the College at that Time ; but I believe,

my Lord, we are able to prove that he was eledl-

ed and admitted according to the Statute.

Bip. Ch. Was Dr. Clark a Statutable Perfon ?

Pref. Yes, my Lord.

Bijk Ch. Do not the Statutes require that he

fhould be in Orders ? Was he in Orders ?

Pref. My Lord, the Statutes only require that

he fliould be Doftor of Divinity, Phyfick, Law,

or Mafter of Arts. There is indeed one Statute,

which fays. The Prefident or Senior-Fellow fhould

read Prayers upon fuch certain Days ; from wher.ce

we conclude, that the Founder fuppofed we might
have a Prefident that might not be in Orders.; and
in fuch a Cafe he takes Care that the Senior-Fellow

fhould do his Duty.

Mr. Char. My Lord, will you be pleafed to

afk Dr. Hough, whether Dr. Clark was married,

or not .?

Pref No, Sir, he was a Widower.
Then a Petition was read from the Society to his

Majefty, figned the 9th of April, and prefented

the loth to the Earl of Sunderlatid, by the Hands
of Dr.. Thomas Smith, and Captain Bag/haw, where-

in 'twas fet forth, that having heard that his Ma-
jefty would recommend Mr. Farmer to them, a

Perfon uncapable, they did humbly befeech him,
either to leave them to a free Elcdion, or to re-

commend a qualified Perfon.

Bift). Ch. Was this the Petition ?

Anfwer. Yes.

Bifh. Ch. Why then did you not ftay for his

Majefty's Anfwer ?

Pref My Lord, We did till the very laft Day
wherein we are limited to finifti the Election ; and
my Lord Sunderland returned in the King's Name
this Anfwer, That his Majefty expeded to be

obeyed. Now, my Lord, we did no longer de-

ter the Eleftion, becaufe our Statutes enjoin us

within fuch a Time, and we ftaid to the utmoft:
Nor could we choofe the Perfon his Majefty
did recommend, knowing him to be fo unfit,

as we afterwards made him appear to be. The
Society was therefore to proceed to the Eledion
of another Perfon, and did agree on fuch as you
fee.

Bifh. Ch. A Mandate always implies an Inhibi-

tion.

Pref. My Lord, I cannot conceive that.

Bifh. Ch. But I can ; and if you queftion it,

here's the King's Counfel ready to argue it.

Pref. My Lord, whilft the Perfon his Maje-
fty recommends appears duly qualified for the

Place, it feems indeed to imply that we fiiould

not proceed to the Election of another ; but
when he is known to be utterly uncapable, it

feems to be the fame as if there were no Letter

at all.

Some other Things and Queftions Icfs material

were put, and then the Court was adjourned to

Saturday the 2 2d, at Nine in the Morning, to the

Common Room, the Hall being, as theylaid, too '

publick and incommodious.
|

Saturday, O£ioher 22, 1687. [

As foon as their Lordftiips met in the Common
Room, and the Society before them, the firft

Word was, Withdraw % and after a little Time,
the Prefident was called in alone.

BiJh. Ch. O you fubmit to the Decree of

the Commiffioners, whereby the E-
leftion is declared Null ?

Pref As to that Decree of the Lords above, it is

a Nullity in it fdf from the Beginning to the

End, as it relates to me, I never having been ci-

ted, nor having ever appeared before them, either

in Perfon or Proxy. Befides, my Cauie itfelf was
never before them ; their Lordftiips never enquiring

or afking one Queftion concerning the Legality

or
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or Statutablenefs of my Election ; for which Rea-

fons (as I am informed) that Decree v/as of nO

Validity againfl: me, according to Methods in the

Civil Law : But if it were, I am pofiTeffed of a

Freehold, according to the Laws of England, and

the Statutes of the Society, having been elefted as

unanimoufly, and with as much Formality as any

one of my Predeceffors, Prefidents of this College,

and afterwards admitted by the Lord Bifhop of

Winton. our Vifitor, as the Statutes of the College

require ; and therefore I cannot fubmit to that Sen-

tence, becaufe I think I cannot be deprived of my
Freehold, but by Courfe of Law in Wefiminfter-

Hall, or by being fome ways incapacitated by the

Founder's Statutes.

Bijh. Ch. Will you deliver up the Keys of the

Prefident's Office, and Lodgings, to the Ufe of

that Perfon whom the King has appointed your

Prefident, as the Statutes require ?

Pref. I will immediately do it, if that appears.

Bijlo. Ch. Turn to that Part of the Prefident's

Oath, where he promifeth to fubmit quietly if he

fhall be expelled, either for his own Fault, vel ob

aliam Caufam.

Pref. My Lord, that Statute only concerns me,

if I am expelled for any Fault committed by me.

BiJh. Ch. Vel ob aliam Caufam ?

Pref. Then, my Lord, to be ftaort, here is no

Caufe at all.

BiJh. Ch\ I afl< you again. Will you deliver up

the Keys to the Prefident whom his Majefty hath

appointed ?

Pref, There neither is, nor can be a Prefident

fo long as I live, and obey the Statutes of the

College ; and therefore I do not think fit to give

up my Right, the Keys and Lodgings.

Bifh, Ch. We may demand them of you as Vi-

fitors,

Pref. My Lords, we never deliver up the Keys

to the Bilhop of Winton. and we own no greater

Vifitorial Power than his ; he hath the King's Au-
thority. 'Tis by Virtue of a Royal Charter that

we live together, and enjoy the Benefit of this Place,

that empowered our Founder to give us a Rule,

and obliged us by Oath to a<5t fuitable unto it:

And the Bifhop of Winton. is hereby conftituted to

be our Vifitor ; and all this we own from the King's

Authority, The Bifhop of Winton. is our ordinary

Vifitor ; the King (I prefume) our extraordinary.

But your Lord (hips know it hath been contro-

verted. Whether the King can vifit a private Col-

lege or not? The Authority of the Prefident is

made by delivering up the Statute-Book, and Keys ;

and therefore I look upon them as an efifential

Badge of my Office.

But I humbly beg that I may afk your Lordlhip
one Queftion.

Your Lordfhip is pleafed to demand of me to

give up thefe Things : Does your Lordlhip own
my Right ? For if not. What is it your Lordlhips

would have me give up ?

Bifh. Ch, No, we look upon you as an In-

truder.

Pref. If I am an Intruder, the Bifhop of /F/«-

ton. made me one ; and I thank God for it. My
Lords, the Time we have been allowed for this

Appearance, has been very fhort ; but one Day be-

twixt it and the Citation. We are Men ignorant
in the Laws, and I muft confefs it of my felf in

particular, that I have endeavoured to give your
Lordfhips a plain fatisfaftory Reply to fuch Que-
ftions as your Lordlliips have been pleafed to put

to me. It is very probable, that through Igno-
rance and Inadvertency, I may exprefs my^felf
unwarily. If fo, I befeech your Lordfhip let no
Advantage be taken of it 5 my Intention has been
always to exprefs myfelf with all imaginable Duty
to the King, and Refpefts to your Lordfhips.
If I have done otherwife, I befeech your Lord-
fhips Candour in a favourable Interpretation of
what I faid, that nothing may be taken amifs,
where all was dutifully intended. And now, my
Lords, thus far have 1 appeared before you as
Judges ; I now addrefs to you as Men of Honour,
and Gentlemen ; I befeech you to reprefent me
as dutiful to his Majefty to the laft Degree, as I
always will be, fo far as my Confcience permits
me, to the laft Moment of my Life ; and when
I am difpoflfefTed here, I hope your Lordfhips
will_ intercede that I may no longer lie under his
Majefty's Difpleafure, or be frown'd upon by my
Prince, which is the greateft AfHiftion can befal
me.

Upon this the Prefident was ordered to withdraw

^

and after a little Time, he and the Fellows were
called in again. Then the Bifhop repeated this

^efiion.

Bifh. Ch, Dr. Hough, Will you deliver up the
Keys, and quiet PofliefTion of the Lodgings, to
the Perfon whom his Majefty has appointed Pre-
fident ? \To which no Anfwer was returned. 1 The
Bifhop repeated a fecond Time,

Pref My Lords, I have neither feen nor heard
any thing to induce me to it.

Bifh. Ch. Dr. Hough, Will you deliver up the
Keys, and quiet Pofi"efrion of the Lodgings, to
the Perfon whom his Majefty has appointed Pre-
fident .?

Whereupon the King^s ProEior flood up and accu-

fed Dr. Hough of Contumacy. Then the Bi-

fhop of Chefter admonifh'd him in thefe Words^
three Times.

Bifh. Ch. Dr. Hough, I admonifh you to de-

part peaceably out of the Lodgings, and to adl

no longer as Prefident, or pretended Prefident of
this College.

Which being fo done, they firUck his Name out of
the Book, and admonifhed the Fellows, and
others of the Society, that they fhould no longer

fubmit to his Authority

i

Saturday, OBober 22^ 168;^.

O X O N.

Dr. Fairfax'^ Cafe before the Commiffioners.

AT the firft Seffions Dr. Fairfax purpofely

abfented himfelf; but Mr. Atterbury ma-
king Affidavit he was in Town, and that he ad-

vifed him to appear, the Doftor accordingly did

fo the next Day. The Dodlor being called in

alone, and the Doors immediately fhut, he begged

of their Lordfhips fome Company might be let in,

becaufe, as all had obferved, the Bifhop in his

Speech, at the opening their CommilTion, pro-

mifed to tranfadt every thing in the Face of the

World. The Bifhop complained of the Crowds

The Dodlor then defired to fetch in but two or

three, at length but one, and him at the Door,

vi'z. the College-Steward, a Publick Notary.

Bar. Jen. You muft not think to prefcribe to

the Courtj

Bifh.
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Bijh. Ch. What's the Caufe of your Contempt,

in not appearing at either Seflions Yefterday ?

Dr. Fairf. No Contempt, my Lord, but for

thefe enfuing Reafons. Firft, I thought my Suf-

penfion above had eafed me of that Trouble,

[The DoElor tendring a Copy of it, which was read

by the Commijfwners.'] The Doftor infilled very

much on the Reafons their Lordfhips at White-

Hall gave for this Sufpenfion -, viz. for not obey-

ing his Majefty in elefting Mr. Farmer., he ten-

dring a Copy of Articles made good againft

him ; and yet their Lordfliips ordered his Sufpen-

fion to be fix'd on the College-Gates five Days after

that famous Hearing. Second Reafon for his Non-
appearance, That upon the firft Day of the en-

fuing Term, he intended to meet the Lord Chief-

Juftice, at his Court of Xing's-Bench, for Relief

againft the Sentence, his Fellowftiip being a Free-

hold ; witnefs Coveny's Cafe.

£i/h. Ch. You will find but little Favour there.

Dr. Fairf. My Lord, in Courts of Judicature,

I only expeft Juftice [and turning to the Lord

Chief Juftice'] I have my felf, faid he, been above

four Years in all the Courts of Wefiminfier-Hall,

and found excellent Juftice, and I will fee how
it is now.

L. C. J. You fliall have Juftice.

Dr. Fairf. But your Lordftiip may fave me the

Labour of two Journies and my Charges, by
improving your Lordftiip's deferved Intereft with

my Lords Commiflioners there, and get them now
to take off my Sufpenfion : It is ill travelling at

this time of Year ; and befides I am not rich.

Bar. Jen. To fue in Weflminfier-Hall requires a

Purfe.

Dr. Fairf. My Lord, I did not fay I was poor.

L. C. J. You muft make your Supplication and

Submiflion to the King.

Dr. Fairf. My Lord, they tell me, that this

Bufinefs lies in your Lordftiip's Court, and only

there fbefides the Trouble I am otherwife to give

your Lordftiip) what a Noife will the Caufe make
that Dr. Fairfax is fufpended for this very Reafon ?

viz. not obeying the King, in elefting Anthony

Farmer, fuch a Virtuofo and under Correflion,

your Lordftiips are obliged to take off my Sufpen-

fion, to take off the Shame from that Body, whofe

Number, by a common Adjundl you your felves

have lately increafed.

Bar. Jen. We muft not endure thefe Refledions

on the Court.

Bifhj Ch. But will you fubmit to this Vifitation ?

Then Dr. Fairfax read a Paper, fuhfcrihed by him,

dated Oftober the 22d, in thefe Words : " My
" Lords, I have been fummoned, and appear-
*' ed in this Caufe before the Lords Ecclefiafiical

" at White-Hall, with whom your Lordfhips

« are now joined in Commijfion ; and then gave
*' in -my Anfwer : I have nothing to add to it,

" andfind no Reafon to retra£f it."

Henry Fairfax.

Bifh. Ch. If your Sufpenfion was off, would vou
fubmit to the Biftiop of Oxford ?

Dr. Fairf. Truly, my Lord, I cannot do it.

Then all the Fellows were called into Court.

. The Prefident being withdrawn, the Biftxop

put the Queftion to all the Fellows -, viz. Whe-
ther they would affift at the AdmilTion of the

Biftiop of Oxford to be inftalled Prefident, by Vir-

tue of the King's Mandate ? To which was an-

fwered by all the Fellows, to this Effeft (ex-

cept Dr. Pudfey, and Dr. Thomas Smith, who an-

fwered doubtfully, and Charnock, that he would
affift) That they were under Oaths to the con-

trary, and therefore could not do it.

Then all were ordered to withdraw ; and Br. Pud-
fey being called in alone, they asked him concern-

ing the Manner and Form of Injialling a Prefi-

dent ; which he inflru£led them in.

The Court adjourned till two in the Afternoon.

A

Bifh. Ch. Will you admit of the Biftiop of Ox-

ford ?

Dr. Fairf. I am fufpended.

Bifh. Ch. Have you done no Collegiate Aft fince

your Sufpenfion ?

Dr. Fairf. My Lord, I have gone into the Hall,

and laid in my Chamber : I did not think their

Lordfhips, when they fufpended me, ever intended

that I ftiould not eat, drink, or fleep.

S foon as they met, a Letter from the Earl
of Sunderland to Dr. Pudfey, was read,

dated the 2d of Augufi, fignifying, that the So-
ciety in Anfwer to his Majefty's Letter, com-
manding them to admit the Biftiop of Oxford,
agreed unanimoufly in this Anfwer, That the

Place was full. Their Lordftiips were pleafed

to afl<. the Fellows fingly, whether that was their

Anfwer ? And as many as were there, owned that

it was.

During this Examination, the Prefident came
into Court, and having waited until it was ended,

and their Lordfhips, at a Paufe, he made his Ap-
plication to them : ' My Lords, if your Lord-
' fhips pleafe to give me leave, I would gladly
' fpeak a few Words.' They were all pleafed

to put off their Hats, and fay he might. Where-
upon he faid, ' My Lords, you were pleafed
' this Morning, in Purfuance to a Decree of the
' Lords Commiflioners at London, to deprive me
' of my Place of Prefident of this College, and
' to ftrike my Name out of the Buttery-book :

' I do hereby proteft againft all your Froceedinos,
' and againft all that you have done, or here-
' after ftiall do, in Prejudice of me and my
' Right, as illegal, unjuft, and null ; and there-

' fore I appeal to my Sovereign Lord the Kino-

'in his Courts of Juftice.' Upon which, the

Strangers and young Scholars in the Room gave

a Hum ; which fo much incenfed their Lordfliips,

that notwithftanding all the Pfoteftations the

Prefident and Fellows could make, the Prefident

in particular offering to purge himfelf by Oath,

that he was no way acceffary to, or abetting

of it, and declared that he was heartily afliamed

and troubled at it ; yet the Lord Chief Juftice

was not to be pacified, but charging it upon
the Prefident, bound him in a Bond of 1000/.
and Security to the like Value, to make his

Appearance, at the King's-bench Bar, the 12th of

November. At the fame time Baron Jenner took
Occafion to pun on the Prefident {Hough's)

Name, faying to him. Sir, you muft not think to

huff us.

After this, was read the Anfwer the Fellows

returned to his Majefty upon his Command to

them, upon the 4th of September, to eledt the Bi-

fliop of Oxford : The Anfwer was under the Hand
of a Publick Notary, fubfcribed by all the Fel-

lows then prefent, except Mr. Charnock. The
Bifliop of Chejier was pleafed to charge the Fel-

lows
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lows of Unmannerlinefs, for fending fuch an An-

fwer to their Prince after fuch a Manner,

So they adjourn''d till Tuefday the 25th, at Eight

in the Morning,
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Tuesday, O^ober the 2^th, 1687.

WHEN the Court met. Dr. Stafford offered

a Paper in Anfwer to what was objeded on

Friday^ that a Mandate implied an Inhibition ;

which their Lordfhips having perufed, would not

fufFer to be read publickly, but afl<ed the Fellows

whether they would fign it, bidding them to do it

at their Peril.

Then the Fellows had Leave to withdraw into

the Hall, and not being fatisfied that it was necef-

fary to fign a Plea, which their Lordfhips refufed

to have argued, they returned the Paper into the

Court, fubfcribed only by Dr. Fairfax and Dr. Staf-

ford. The latter, after fome Debate, defired to

withdraw, but Dr. Fairfax flood to it.

A Copy of Dr. StafFord'.j and Dr. Fairfax'^

Plea.

To the Right Reverend and Right Honourahle his

Majefly^s Commiffioners for the vifiting St. Mavy-
Mngda.kn- Coliege in Oxon.

May it pleafe your Lordfloips,

ON Friday lail in the Afternoon you feem'd

to infift very much on this ; viz. That his

Majefty in commanding the Fellows of the Hiid

College to eleft Mr. Farmer Prefident, did there-

by inhibit them to ele£l any other Perfon what-

foever -, which has not yet been made appear to

be Law, either out of the Books of Civil, Canon
or Common Law : Neither is it agreeable to Rea-
fon, that a Command to elect a Perfon uncapable,

Ihould include in it an Obligation not to elect a

Perfon capable, that being a kind of Contradiftion

in terminis. Yet this being granted, it cannot in

the leafl affe£b the faid Fellows, or invalidate their

Eleftion of Dr. Hough, notwithftanding his Ma-
jefty's Mandate in Behalf of Mr. Farmer., who be-

ing incapable of the Place, the Fellows cannot be
faid to be guilty of any Difobedience or Difloyalty,

in proceeding to the E,le6lion of another Perfon

who was qualified according to the Statute, being

forced to make an Eledlion. For they are obliged

I

by the Statutes of their College (when call'd toge-

I

ther) to ele61: a Prefident, or any Officer, under

I
Pain of perpetual Expulfion from the College, to

\ meet and make an Eledlion ; which Punilhment

I

they incur ipfofa5lo, who either refufeto meet when

I

fo call'd, or being met, to nominate or eledl a Per-

il fon into the Office void, as appears by the Statutes

'j of the faid College : 'Titulo de numero Scholarium ^
\ ek£fione Frafidentis. Now according to the Foun-
der's Direction in the faid Statute, on the 15th

I

of April laft, the Feljows were called together by

j
the Vice- Prefident to eledt a Prefident in the Place

j

of Dr. Clark deceafed, and the Oath defired to

1
be taken before the Election was adminiftred by

S
the Vice- Prefident to them, whereby they are

.
oblig'd to nominate and eledt a Perfon that ei-

1

ther is, or has been Fellow of Magdalen-QoWtgz., or

\

iVcw-Collcge in Oxon. Which Oath, when the

;

Fellows had taken, it was not in their Power to

I
eleft Mr. Farmer ; and yet they were then

I
oblig'd to make an Eledion, under Pain of per-

1 Vol. IV.

petual Amotion from the College ; as appears bf
the forecited Statute. And it cannot be ima-

gined, that his moft facred Ivlajefty did expeft that

the Fellows fliould be either perjur'd, or forfeit

their Right to their Fellowfhips, rather than dif-

obey his Command -, his Majefty having moft

gracioufiy declared, that Confcience ought not to

be forced, and that none of his Subjects ftiould be

molefted in the Enjoyment of their Rights and

Privileges, ^c. Now, that our Proceedings at the

Eledtion cannot lay any Imputation of our Dif-

obedience or Difloyalty upon us, will thus be made
appear. Either we had the Power to eledt a Pre-

fident, or we had not : If we had nor, to what

End or Purpofe did his Majefty command us to

elecft one ? If we had, our^Power was either re-

ftrain'd to Perfons fo and lb qualified, or we were

at Liberty to choofe whom we pleas'd : But we
could not do the latter, as appears by our Statutes •,

and therefore we could not eleft Mr. Farmer., be-

ing not invefted with any Power to eleft a Per-

fon unqualified. And if we had fo done, our

Eleftion would have been null and void in itfelf,

and the Perfon elefted liable to be turn'd out by our

Vifitor.

As for the Decree of his Majefty's Commiffion-

ers (in Purfuance of which your Lordffiips have

admonifh'd Dr. Hough to recede from the Place of

Prefident, and quietly to refign the Keys of his

Office, and have his Name ftruck out of the Col-

lege-Book) we humbly conceive it to be null and

void in itfelf, to all Intents and Purpofes, Dr. Hough

being thereby depriv'd of Freehold for Life (of

which he was duly and legally poftefs'd) without

ever being called to defend his Right, or any Mif-

demeanor objefted againft him. Wherefore we
humbly beg leave of your Lordffiips, that Dr.

Hough may be permitted to defend his Right and

Title to the Prefidentffiip at Common-Law, be-

fore any other Perfon is put in Poffeffion of the

Place,

Thomas Stafford,
Hen. Fairfax.

After this, Mr. Wiggins^ Chaplain to the Biffiop

of Oxford., was called in, who delivered a Paper,

impowering him, as Proxy, to be inftalled Prefi-

dent for his Lord ; which being read, together

with the King's Mandate for the Biffiop of Oxon.^

the Queftion was put to two or three of the Se-

niors, Whether they would affift at this Inftal-

ment ? Which they refufing, the Court adjourn-

ed to the Chapel, where the Biffiop of Chefier

put Mr. Wiggins into the Prefident's Stall, where

he took the Oath which the Statutes enjoin the

Prefident at his Admiffion, and the Oaths of Alle-

giance and Supremacy -, the latter of which he was

ordered to take upon his Knees, which he accord-

ingly did. Then their Lordffiips condufted him

to the Door of the Prefident's Lodgings, where

knocking three times, and the Door not being

opened, they returned to the common Room,

and commiffion'd Atterbury^ and a _Tipftafl\, to

fetch a Smith to force it open -, which was done,

their Lordffiips being prefent all this while : None

of the Fellows, except Mr. Charnock, affifting, or

being fo much as prefent at cither of thcfe Per-

formances. Then the Commiffioners being returned

to the common Room, Dr. Fairfax defired Leave,

at their Leifures, to fpeak ; which was granted.

Nn Dr, Fairf,
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Dr. Fairf. My Lords, your Lordfhips have been

doing of what I can by no Means confent to.

Bt/h. Ch. You are big to be delivered of your

own Deftruftion. Will you fubmic to the Bilhop

of Oxon, as now inftalled Prefident, by Virtue of

the King's Mandate ?

Dr. Fairf. I will not ; I cannot; becaufe we have

a ftatutable and legal Prefident already.

Then the fame Queftion was put to the Society,

which being a Bufinefs of Moment, they defired

Time till the Afternoon to confider it.

Then the Court adjourned till Three o'Clock

;

at which Time the Anfwer was given in by tht

Society (except Dr. Fairfax, who had given his

in the Morning) That whereas his Majefty hath

been fleafed, by his Hoyal Authority, to caufe the

Right Reverend Father in God Samuel Bifhop

of Oxon, to be inftalled Prefident ; we whofe

Nantes are hereunto fubfcribed, do fubmit, as far as is

lawful and agreeable to the Statutes of the College,

and no way prejudicial to the Right and Title of

Dr. Hough.
This Anfwer was accepted, except the lafl

Claufe, which the Lord Chief Juftice, and Baron

Jenner declared, as Judges, to be infignificant, fince

nothing they could do, could any way invalidate

Dr. Hough's Title ; but left them ftill at Liberty

to be WitnefiTes for him, or any other way be fer-

viceable to him in the Recovery of his Right.

Upon this Aflurance, the Society was prevailed

with to leave out the laft Claufe.

Then all were commanded to withdraw : And
Dr. Fairfax being called in, the Bifhop afked him
what he meant by his Paper above-m.entioned, da-

ted October t\\t 22d, and whether he did fubmitto

the Authority of the Court ?

Dr. Fairf. As I have denied it above, fo I do

here.

Then the Court was opened, and the Doftor

complained before them all, that he was twice

clofcted ; and being afked. Whether he would

obey the Court, and Bifhop of Oxon ? he plainly

denied both. Upon which the Buttery-Book was

called for, and the Bifhop of Chefter commanded
his Name to be ftruck out, and this Sentence

pafTed ; viz.

here againft me, is Lex nulla, and fo far as it fijall

appear to be aliqua ; I do fay it is iniqua & injufta ;

and that therefore I do from it, as iniqua & injufta,

appeal to our Sovereign Lord the King, in his Courts

°f 7"fti(:e-> ^s ihe Laws, Statutes and Ordinances of
the Land will permit in that Behalf.

Oftober 25th,

1687.

Subfcribed,

Henry Fairfax

This Proteflation was over-ruled, and a Copy
of the Sentence denied, though moft earnefbly de-

fired at the Inftance of Dr. Hedges, and Mr. Vice-

Chancellor, two Days after.

At the Clofe of the Seflions, their Lordfliips

declared, that they were very well fatisficd with

the Anfwer the Society had given them ; and

though before they had laid a Libel to their

Charge, yet that Night they declared, they had

met with nothing from them but Civility, and
that they fhould receive the fame from them ; that

they had fhewn themfclves Men of excellent Tem-
pers this Day and before -, and that they would le-

prefent it faithfully Above to their Advantage, and
that if it any way lay in their Power to ferve them,

they fhould be very ready to do it.

Then they adjourned till Wedncfdny Morning,
ordering them to bring in their Anfwer to the fol-

lowing Queflions.

I. What Gifs and Frovifions have you for Enter-

tainnient of Strangers ?

II. iVhat is the Value of it ?

III. How is it applied ?

IV. And where is the Place of Entertainment ?

Wednesday, OEtober z6th, 1687.

IN the Morning they made it appear to their

Lordfhips very fatisfadlorily, that they were
obliged to give in Charity-Money, 2 /, 3 j. 4^.
and that befides that, they gave, communibus annis^

almoft 100/. as appeared by a Paper they then

delivered in. Upon tliis their Lordfliips were

pleafed to expatiate upon their generous Bounty
and Liberality, faying the Complaint of this Ac-
count was groundlefs, and that it would induce

fOrrfmuch as you have denied the Authority of the King to a better Belief of them in all other
'^^ Court, and refufed to obey the Bifhop of Matters.the Court, and

Oxon, whom the King hath made your Prefident,

and taken Commons after your Sufpenfion ; We declare

your Place void, and command you quietly to depart

the College within fourteen Days.

huge CalamitiesDr. Fairf. My Lords, all the

that have befallen me, are on the fole Account of

a religious and confcientious Obfervation of our

pious Founder's Statutes, whofe Bread I have eaten

almofl thefe thirty Years.

L. C, J. No Speeches : Befides, if you have any

Papers, inftead of reading them, leave them in the

Court.

Then, with much ado, the Doctor prevailed

with them to let him read his Proteflation, which
he left in the Court,

Tficnry Fairfax, Fellow of St. Mary-Magdalen-
College, do under my former Anfwer heretofore

wade, and to the Intent it may appear that I have not

confented, nor agreed to any thing done againft me,

and to my Prejudice, Iproteft that your Sentence given

Then a Petition of Dr. Rogers, late Organifl,

was given in, defiring to be reflored, which was

read ; but feveral Mildemcanors being proved a-

gainfl him, it was thrown out, and he advifed to

refl fatisfied with 30/. per Ann. which the College

had beftowed on him, when they turn'd him out

of his Place.

Thursday, Otlober 2'jth, 1687.

THIS Morning they received a Lift of Leafes,

tffc. which had been renew'd two Years
laft paft. Mr. Charnock, the new Convert, afked
their Lordfhips, whether thofe Leafes ftood good,
which had been fealed fince Dr. Hough's Election ?

The Lord Chief Juftice anfwered. Yes ; for Cor-

porations always ftick by their Seals. Then their

Lordfhips perufed the College-Regifters, and find-

ing nothing in them to objeft againft, they were

returned, and the Court adjourned till the After-

noon. At which Time their Lordfhips told them,.

That having received no Exprefs from Above, as

they
I
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they expeded, they would adjourn till Friday at

Eight in the Morning.

Friday, Oolober 2Sih, 1687.

THE Commiflioners being feated, all were

commanded to withdraw : Then only the

Fellows were called in, and the Bifhop of Chejier

faid, they had reprefented them fairly to the King,

but his Majefty expefted fome farther Submiffion,

which they advifed them to make, by acknow-

ledging their Contempt to his facred Majefty in

Perfon, and to his Letters ; and that they fhould

promife to behave themfelves Loyal for the future ;

and that they fhould fome Ways own the Pro-

ceeding and Legality of the Court, and implore his

Majefty's Pardon, and lay themfelves at his Feet.

The Fellows making a little Paufe, the Bifhop

o^Chefter told them, they might Word it them-

felves ; or, if they thought fit, Mr. Tucker fhould

aflift them in a Form. Then all the Fellows

withdrew into the Hall, and drew up the following

Anfwer.

W-
May it pleafe your Lordfliips,

' E have endeavoured in all our ASiions^ to ex-

prefs our Duty in all Humility to his Majefty ;

and being confcious to our felves, that in the whole

Condu5l in the Bufinefs before your Lordjlnps, we have

done nothing but what our Oaths and Statutes indif-

penfably oblige us to^ we cannot make any Declaration^

isrhereby we acknowledge that we have done any thing

amifsy having a£ied according to the Principles of

Loyalty and Obedience, fo far as we could, without

doing Violence to our Confciences, or Prejudice to our

Rights (one of which we humbly conceive the EleSting

a Preftdent to be) from which we are fworn upon no

Account whatfoevcr to depart. We therefore humbly

leg your Lordfhip to reprefent this favourably, with

our utmoft Duty to his Majefty, whom God grant long

and happily to reign.

Upon their Lordfhips perufing of the Anfwer,

they exprelfed their Diflike of it, faying. It did

not come up to the Addrefs fent to his Majefty

at Bath, which was read. To this it was replied.

That they hoped their Behaviour fince had been

every way anfwerable to what they had therein

promifed. Then their Lordftiips faid. That it

did not come up to what they delivered in on

Tuefday.

Dr. Bayly. My Lords, we have afled conforma-

ble to ourfelves •, and truly, my Lords, I cannot

poffibly confefs any Crime.

Bifti, Ch. We do not expeift of you to confefs

any capital Crime, only to make fome acknow-

ledgment.

Mr. Fulham. My Lord, we were ordered to

addrefs ourfelves, as having afted in Contempt
of his Majefty's Authority, which, my Lord, I

look upon as fo great a Crime, that on no Ac-
count I would be guilty of it. My Lord, we
have endeavoured to obey his Majefty to the ut-

moft of our Power, and feeing your Lordfhips

were pleafed to accept our Anfwer on Tuefday, I

humbly conceive your Lordftiip's Honour is en-

gaged, that nothing further be required of us.

Bifli. Ch. You are a very forward Speaker, and

aibound in your own Senfe.

Mr. Fulh. My Lord, I hope your Lordfhip
will give me leave to fpeak, when our Fortunes
are fo confiderably at Stake.—
Vol. IV.

Then Dr. Bayly defired of their Lordfhips to

give him Leave to explain what he meant by the

Word fubmit, in his Anfwer on Tuefday ; becaufe

(faith he) I hear your Lordfhips underftood more
than was meant, and leaft your Lordfliips fliould

go away under a Miftake, by the Word fubmit,

in the former Anfwer, I did not intend any future

Obedience to the Bifhop of Oxford -, but meant
it in Reference to the King's Authority, inafmuch

as I did not oppofe or refift the Bifhop of Ox-
fordh Inftalment.

Upon this, a frefh Queftion was put to the

Fellows, Whether they would obey the Bifhop

of Oxford, as their Prefident, in licitis (ff honeftis ?

To which ail, except one or two, anfwered. They
could not obey the Bifhop of Oxford as their Pre-

fident.

Then Mr. Fulham was particularly aflvcd the

Queftion.

Mr. Fulh. Dr. Hough being duly ele6i:ed and

admitted Prefident, doth thereby obtain a Right,

which I am not fatisfied he hath any Way for-

feited, and therefore can obey no other Perfon as

Prefident.

Bifli. Ch. Will you obey the Biflaop of Oxford

as in PofTefiion .''

Mr. Fulh. i cannot, becaufe the Bifhop hath not

lawful PoffefTion.

Then he was afl<ed, wherein ?

Mr. Fulh. He had not PolTclTion in due Form
of Law, nor by proper Officers. I am intbrmed

that the proper Officers to give PofTefTion of a Free-

hold, is the Sheriff with a Poffe Co^mitatus.

L. C. J. Pray, who's the beft Lawyer, you or

I ? Your Oxford Law is no better than your Ox-

ford Divinity. If you have a Mind to a Pofj'e

Comitatus, you may have one foon enough.

Mr. Fulh. My Lords, I intend nothing but

Refpeft to your Lordfhips, and have endeavoured

to fpeak and behave my felf with due Reverence ;

and I hope your Lordfhips will put a favourable

Conftru6lion on what I faid.

Then all were commanded to whithdraw, and

the Buttery-Book was called for, and after that,

Mr. Fulham was fent for in ; and by the Bifhop of

Chefter fufpended as followeth.

Bifto. Ch. Mr. George Fulham, iVe have thought

fit to fufpendyou from the Profits of your Fellowfiip

during his Majeftfs Pleafure, for your Contempt and

opprobious Language.

Then they adjourned till Wednefday the 1 6th of

November, ordering the abfent Fellows to be fent

for Home againft that Time. So they immediately

went for London.

Wednesday, November i6fb, 1687. at

Nine in the Morning.

HE Lords Com miffioners being fat, the firft

^ Thing they did, fent for the Buttery-Book ;

then called for Mr. Joyner and Mr. Allihone, and

entred them aftual Fellows : The former in the

Room of Dr. Fairfax, whom they had expelled ;

the latter in Place of Mr. Lndford, lately decea-

fed : All Oaths being difpenfed with, befides that

of a Fellovv^. That done, the Fellows being called,

and the Reafons given in for thofe that were abfent,

the Bifhop of Chefter fpoke a Speech to this

effeft.

N ,n 2 Gen-
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Gentlemen,
*Y*OUR many Contempts and wilful Difobedience

have occafioned this Vifitation, which will end at

lajl in your Ruin. This Society of yours has been

long exercifed in the Methods of barrelling ; has al-

ways been troubled with faBious Spirits, and tejly

Mutineers, everfince the Rejioration of the late King :

Tou have encouraged parrels among yourfelves

;

parrels between yourfelves and Prejident ; par-
rels, at length, between yourfelves and Vifitor. For

I have often heard your late Vifuor complain, that

this Society was ever flocked with an unquiet and

turbulent Generation. By thefe Steps, from quarrel-

ling with the Prejident and Vifitor, you have at lajl

advanced to the highefi Pitch of Infolence, to quarrel

with your Prince, and affront his Sacred Majefly.

J endeavoured before, at the Opening our Commiffwn,

to make you fenfible of the Scandal that your Difobe-

dience will bring upon your Religion ; how much you

S 'ain and Difhonour your liberal and ingenuous Edu-

cation in this Society.

Tou cannot but know his Majefly is your fupream

Ordinary. Tou cannot but have read in Bradton,

who was twenty Tears "Lord Chief Jufiice under King

Henry III. Nemo prefumat de faftis ejus difqui-

rere, ne dum contra faftum ejus venire : All Difo-

hedience emplies Pride : For no Man can difobey his

Governor, but he who thinks himfelf wifer. 'The

Reputation and Honour of a Prince at home, and his

Rejpe£l abroad, are chief Standards of a Government.

But thefe Pillars, as much as in you lies, you have

endeavoured to fhake. And unlcfs his Majefly^s Honour

which was affixed on the Gate. After this a Man-
date was fent on the to you to ele5i the Bi-

fhop of Oxon. Upon which Terms his Majefly was
gracioujly pleafed to difpenfe with your Difobedience

hitherto. But this being difobeyed, his Majefly in

Perfon, on the ^th of September, fent for you to

Chrift-Church, and required you immediately to elc^:

the Bifhop of Oxon, Prefident. Tou went flrail to

the Chapel, a Place one would think fhould have in-

fpired more Devotion and Awe of his Sacred Mojifty

in you ; and there contemptuoufly fubfcribed andfigned

o. Paper, direSlly thwarting his Maj''fly'i Command.
The Ground of your Difobedience you pretend that you
could not eleSi him, whereas you could not but know by

a written Mmdate, that lay by you, that Admijfwn
would have fatisfied his Majefly. Confience, theftale

Topick of Rebellion, was here brought to vindicate your

petulent and contumacious Behaviour. Tou pretended
,

that you were obliged by Oaths, and I am forry that

at the fame Time you forgot that of Allegiance. And
indeed there is not a greater Sign of Hypocrify, than

partial Obedience. Had you any Refpeb to the Fa-

ther of your Country, and your Mo her ih Church,

you would have facrificed your pretended Scruple^

as a Peace-Offcring to the King. The heft of us, I
amfure, have Reafon to beg God and the King's Par-
don. But you, as if his Majefly reigned by Courtefy^

would have a King under you, but none over you.

Tou urged the Obfervance of your Statutes, of which,

as it hath appeared, you have not been fo conflant

Obfervers ; when your own Humour prompts you to a

Difpenfaticn, then you can readily embrace it ; wit-

nefs but that of being ferved per Mafculos, by which

and Right be vindicated by us. He can neither be great Scandals have come to this Society by reafon of

feared at home nor obferved abroad. Tour Punifh- Bajlards.

ment mujl be as publick as your Crime. It cc.nnot be

conceived but his Majefly, in Jufiice, in Honour, in

Clemency, and in his Royal Tendernefs, could have

proceeded otherways than he has done. On the Jirjl

of April it was publifhed that Dr. Clark was dead

:

On the Eleventh a Mandamus was directed to you,

for choofing Mr. Farmer. On the Ninth you prefented

a Petition to the Ford Prefident ; wherein you laid

yourfelves proflrate at his Majefty^s Feet, reprefenting

to him the Incapacity of Mr. Farmer, defiiring the

Benefits of his gracious Declaration for preferving

your Rights and Properties, and befeeching him to

nominate another Perfon qualified according to your

Statutes, in the Election of whom you would fhew
your ready Obedience. Sofaidandfodone, Gentlemen,

had been very well.

But immediatily after the Delivery of the Petition,

you, not waiting his Majejly's Anfwer, proceeded on

April the \c^th to an Eh£fion 0/ Dr. Hough : So

that by this A5f, which was plainly contrary to his

Majefty^s Authority, whofe Mandate did certainly

imply an Inhibition, you directly confronted your for-

mer Promifes of ready Obedience, and were refolved

to give the King nothing but good Words : When you

had done this, as Men of ill Defigns are always in

hafte, for a Confirmation of it, you immediately went

and furprized your Vifitor, and by that means pcr-

fuaded him to confirm Dr. Hough, that very Day
he received ayi Order from the Lord Prefident to the

contrary.

Upon this News the King was much amazed, and

required an Account of your Proceedings ; therefore

the' Lords Commiffioners ifiued out a Citation; and

But when the King interpofed, in whofe Power
alone it is to difpenfe with them, then you prefently

a5i according to fuch Methods as thefe. None of thefe

Pretences will eafe you with wife and fiber Men.
This was the only Oppofiition his Majefiy in his

Progrefs received : Wherever his Sacred Majefly

came, he worked a miraculous Converfion, except in

Oxford ; and fo far fatisfied every one with the

Equity of his Proceedings, that none went away dif-

contented from his Prefence, unlefs it was for this

Reafon, that they could not enjoy it any longer.

Odober the 20th, We came down, and upon open-

ing our Commiffwn, I took care to reprefent to you

the Heinoujnefs of your Offence, and to perfuade you

to a ferions Repentance \ but all in vain.

For on Saturday Morning we required you to ad-

mit and inftal the Bifhop of Oxford •, which all, ex-

cept three, refufed : In the Afternoon Dr. Hough
having been deprived, and by us commanded to depart

the College, came unto us without any leave^ but not

without great Attendance ; Circumftances, I think,

much unbefitting a Man pronounced expelled ; and

there entered a Protefiation againfi all that we had

done, or hereafterfhould do, as illegal, unjuft and null',

which he delivered not in Writing, but by Word of

Mouth ; a Thing repugnant to the Nature of all Ap-

peals : And which vjas worfe, without the ufual

Salvo to his Majeftyes fupream Power. When he had

fpoken it, there followed fuch a tumultuous, fedetious

and infolent H U M, which if you yourfelves had not

applauded, or at leift confented to, it was impoffible

but that you would have difcoveredfome of thofe Mu-
tineers. However, fince his Carriage and Language

after hearing the Plea, upon mature ConfuUation with gave occofion to it, 'twas thought fit that he only

the Learned of both Laws, judged the pretended Ele- fhould be obnoxiotis \ and accordingly he was bound

5iion of Dr. Hough to be void and null, and him to over.

be removed, by an Infirument dated the

On
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On Tuefday we our fdves caufed the Bijhop of
Oxon to be injialled by his Proxy ; after which we
propofed to you, whether being now injialled, you would

fubmit to him in licitis & honeftis ? 'To which you

gave an Anfwer under your Hands in the Affirmative.

Tou then alfo defired of us to reprefent your Cafe fa-
vourably to his Majefty, giving all Affurance of your

Loyalty and Obedience. But this Affurance of Sub-

miffion lafted not long -, for on Thurfday, being re-

quired of us to fubfcribe fuch a Submiffion to his Ma-
jefty as we thought agreeable to our Duty, you re-

, quired Time to confult of it ; and after Deliberation,

Jigned fuch a Paper, which feemed rather to be a Pro-

teftation againft your former Submiffion, than an Ac-

knowledgement of your Crime. Upon this we might

juftly then have proceeded to an Expul/ion : But we
thought fit, in Compaffion to you, to take a Journey

to London, and acquaint his Majejly with your Dif-
cbedience and ungrateful Behaviour. His Majejiy was
extremely amazed that his Clemency ffoould be defpif.

ed ; but yet, to your Comforts be it fpoken, his Pati-

ence and Goodnefs extends as far as your Provoca-

tions can : But if you fill perfifi in your Obftinacy,

thofe that are too tall to ftand, and too ftubborn to

lend, deferve to be broken. And now, I think, Ihave
faid enough to let you know, that the Fig-leaves you

have fo artificially ftitched together, are not fuffici-

ent to cover your Nakednefs. I wiffo to God you had
the fame Tendernefs for your Concern, as his Maje-

fty's Commiffioners have for you. But if you Jiill

perfift to oppofe the Royal Power of the King, We, who
are come to vindicate the Right and Honour of his

Majefty, refolve to difcharge our Confidences and Du-
ties to God and the King, without any Refpe£i of Po-
pularity ; that' s but the Paradife of Fools, and Scorn

of wife Men : And therefore, as for us, we have no

more regard to Peoples Difiike, than what they dream.

By reafon therefore ofyour late hypocritical Submiffion,

the Commiffioners have thought fit, upon mature Con-

fideration, to draw up an Inftrument, which fhall be

read to you, to which, ifyou fhall immediately fubfcribe,

before you leave the Room, we fhall leave you to his

Majefty's Pardon, And this we expe£lfrom you all.,

except Dr. Tho. Smith, and Mr. Charnock, with

whofe Behaviour the King is fo well fatisfied, that he

expeSfs no more from them.

Then all the Fellows being called in, their Lord-
fhips tendered a Form of Submiffion to them
to be figned. Which take as followeth :

To the King's moft Excellent Majefty.

The humble Petition and Submiffion of the Fel-

lows of St. Mary-Magdalen-CoWtgt in the Uni-
verfity of Oxon, whole Names are fubfcribed.

1T/^E Tour Majefty's moft humble Petitioners, have
a deep Senfe of being juftly fallen under your

Majefty's Difplecfure, for our Difobedience and Con-
tempt to your Majefty, and to the Authority of your

Majefty's Commiffioners and Vifitors : We do in all

Humility proftrate our felves at your Majefty's Feet,

humbly begging Tour Pardon for our faid Offences, and
promtfing that we will for the future behave ourfelves

more dutifully % and, as a Teftimony thereof, we do
acknowledge the Authority of your Majefty's faid Fiji-

tors, and the Juftice of their Proceedings \ and we
do declare our entire Submiffion to the Lord, Bifhop of
Oxon, as our Prefiident.

To which Paper all (except Dr. Thomas Smith
and Mr. Charnock) refufed to fubfcribe.

Dr. Aldworth, as Vice-Prefident, was firft call-

ed in to fign the Paper which had been read to all

the Fellows.

Vice-Pref. My Lords, we defire Time to con-
fider of it, and to give our Anfwer in Writing.

Bifh. Ch, No, you muft every one fign, or re-

fufe, as you are called.

Bar. Jenn. There is no Anfv/er to be given, but
ay or no.

They all moved again for Time, but it was refufed.

Vice-Pref. My Lords, this is the firft Time of
my Appearance before your Lordfliips, nnce your
fitting here ; and therefore I pray to be heard.

My Lords, I am as ready to comply with the

King's Pleafure as any Man living -, neither do I

know, that we have ever in this Place been difo-

bedient to the King, where it was in our Power to

obey his Commands. Our Founder in the firft

Claufe of the Oath we take at this Eledion, has
provided, that no one fhall be Prefident of his Col-
lege, but who was bred in it, or in the College
where he himfelf was bred. Now for us who
have elefted Dr, Hough, a Perfon qualified ac-

cording to our Statutes, who has been inftalled,

fworn, confirmed, and approved of in all the Ways
and Manner prefcribed in the Statutes for us -, my
Lords, to accept and admit of a Stranger, and a

Foreigner in his Place, is, to the beft of my Un-
derftanding, a giving up the Rights of the College

to other Ufes than the Founder defigned it.

Here he was interrupted.

Bifh. Ch. Your Statutes are over-ruled by the

King's Authority.

Vice-Pref. My Lords, your Lordfhips fit here

as the Vifitors ; which implies, there are certain

Laws and Statutes we are bid to obferve, and by
which we are to be governed ; and if it fhall ap-

pear to your Lordft^iips, that we have adled con-

formably to thefe Statutes, I hope we fhall neither

incur the King's Difpleafure nor your Lordfhips.

The whole Tenour of our Statutes run, That we
fhould inviolably maintain our Rights, and obferve

the Rules of our Founder ; he has laid his Curfe

upon us if we vary from them. [Here he repeated

the Words of the Founder, Ordinamus fub pcend

Anathematis, ^ indignationis Omnipotentis Dei, &"c.

Item, fub interminatione Divint Judicis interdici-

mus.']

Bifh. Ch. Are you not to obey the King as well

as the Founder's Statutes ?

Vice-Pref. My Lord, I ever did obey the King,

and ever will : Our Statutes, which we are fworn

to obferve, are confirmed by feveral Kings and
Queens before and fince the Reformation, and as

we keep them, are agreeable to the King's Laws
both Ecclefiaftical and Civil ; and fo long as we
live up to them, we obey the King.

Bifh. Ch. Your Statutes were never confifnied by
his prefent Majefty,

Dr. John Smith. My Lord, neither have they

been repealed by his Majefty ; and what is not re-^

pealed is confirmed.

Then their Lordfhips preffing to fign of refufe^

the Vice- Prefident faid -.

Vice-Pref. My Lords, PU then deal plainly, in

regard to my Oath and the Statutes, to the Righc

of all our SuccefTors and of Dr, Hough, whom I

believe to have been as fairly defied, and as legally

pofTefTed as ever any fince the Foundation of the

College : I cannot fubmit to the Bifhop of Oxon

as Prefident,

So he was ordered to withdraw.

Then the fame Queftion was put to all the

other Fellows fingly, who all refufed to fign

the Submiffion, except Dr. Tho. Smith and Mr.
Char-
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Cbarnock, who were not prefs'd, for the Reafon

above.

Mr. Thompfon hitig called in toftgn the Paper,

faid :

Mr. Thompfon. My Lords, 1 have been always

obedient to his Majefly's Commands ; I Was not

concerned in the Election of Dr. Hough ; I voted

for Mr. Farmery and am ready ro fubmit to the

iiilhop of Oxon.

Bifh. Ch. Did you not put your Hand to this

iPetition ? Is not this your Hand ?—Read the Peti-

tion— [// "was read] — In which the Fellows de-

fired his Majefty, to nominate any qualified Per-

ibn, and to retraft his Mandate granted for Mr.

Farmer.

Mr. Thompfon. My Lord, I conceive the Pe-

tition not to be difobedient. We had not yet re-

ceived the Mandate j as foon as it came, I humbled

my felf.

Bar. Jen. Then why can't you humble your felf

again •, is there any Hurt in it ?

Mr. Thompfon. This Paper requires me to own

my Difobedience to his Majefty : I am not con-

fcious of any, and therefore I cannot fubfcribe.

After a fhort Time, all who refufed to fign the

Submiflion were called in, and by Sentence of

their Lordfhips, expelled the College for Con-

tempt, ^c. (except as before.) After Sentence,

all that were expelled fpoke to this Effed :
' My

* Lords, we profefs all Duty to the King, and

* Refpeft to your Lordfhips, but muft beg leave

< to declare ; That we think our felves injured in

* your Lordfhips Proceedings, and therefore pro-

« teft againfl them, and fhall ufe all juft and legal

* Ways of being relieved.*

After a fhort Time, an Inftrument was fixed on

the College-Gates, in thefe Words

:

By his Majefly's Commiffioners for Ecclefiafiical Caufes,

&c. particularly authorized and impowered to vijit

St. Mary-Magdalen-Co//^^^ in the Univerftiy of

Oxon.

WHereas, in our Vifitation of the faid Col-

lege, it appeareth unto us. That Dodor
Charles Aldworth, Dr. Alexander Pudfey, Dr. John

Smith, Dr. Thomas Bailey, , Dr. Thomas Stafford,

Mr. Robert Almond, Mr. Manwaring Hamond,

Mr. John Rogers, Mr. Richard Strickland, Mr.
Henry Dobfon, Mr. James Bailey, Mr. John Davies,

Mr. Francis Bagfhaw, Mr. James Fayrer, Mr. Jo-

feph Harwar, Mr. Thomas Bateman, Mr. George

Hunt, Mr. William Cradock, Mr. John Gillman,

Mr. George Fulham, Mr. Charles Pennyfton, Mr.
Robert Hyde, Mr. John Terbury, Mr. Robert Hol-

den, and Mr. Stephen Wilks, Fellows of the fame

College, have been feverally guilty of Difobedience

to his Majefty's Commands, and obftinately con-

temned his Royal Authority, and do ftill perfift in

the fame : We have thought fit, upon mature Confi-

deration thereof, to Declare, Pronounce, and De-

cree, That the faid Dr. Charles Aldworth, &c. and

every of them, be deprived and expelled from their

refpeftive Fellowfhips. And we do by this our

Sentence and Decree, Deprive and Expel them
of and from their faid feveral and refpedtive Fel-

lowfhips.

Given under our Seal, this 1 6th JDay of No-
vember, 1687.

White-Hall, December 10, i

HI S Majefty's Commiffioners for Eccle'fia-

ftical Caufes, and for vifiting all Cathe-

dral and Collegiate Churches and Colleges, ^c.
met this Day ; and taking into their Conlideration

all that had patfed in the Bufinefs of St. Mary-Mag-
dalen-QoW^^t in Oxford, and the contemptuous

and difobedient Behaviour of Dr. John Hough,

and feveral of the Fellows of that College

throughout the whole Proceeding, their Lord-

fhips declared, decreed, and pronounced, That
Dr. Hough, Dr. Charles Aldworth, Dr. Henry Fdr--

fax. Dr. Alexander Pudfey, Dr. John Smith, Dr.

Thomas Bailey, Dr. Thomas Stafford, Mr. Robert

Almond, Mr. Manivaring Hamond, Mr. John Ro-
gers, Mr. Richard Strickland, Mr. Henry Dobfon,

Mr. James Bailey, Mr. John Davies, Mr. Francis

Bagfhav), Mr. James Fayrer, Mr. Jofeph Harzvar,

Mr. Thomas Bateman, Mr. George Hunt, Mr. JVih-

liam Cradock, Mr. John Gillman, Mr. George Ful-

ham, Mr Charles Pennyfion, Mr. Robert Hyde, Mr.
Edward Terbury, Mr. Henry Holden, and Mr Ste-

phen Wilks, fliould be uncapable of receiving, or

being admitted to any Ecclefiaftical Dignity, Be^

nefice, or Promotion : And fuch of them who are

not yet in Holy Orders, were adjudged uncapable

of receiving or being admitted into the fame. AJl

Archbifhops, Bifhops, and other Ecclefiaftical Of-

ficers and Minifters within the Kingdom of Eng-

land, being required to take Notice of the faid Sen-

tence and Decree, and to yield Obedience there^

unto.

THE i^jxhol January, 1687, being the Day
that the thirty Demies of Ma^dalen-QoVi^&

were, by Summons from the Bifhop of Oxen, the

now Prefident commanded to appear before him ;

and none appearing, Mr. Charnock the new Vice-

Prefident, called for the Buttery-book, and ftruck

out the Names of Mr. Holt.

Mr. Adams Senior, Mr. Vefey, and Mr. Braboum
Mafters of Art ; Mr. Hyde, Mr. Woodward, Mr.
Fulham, Mr. Watkins, Mr. Stacy, Mr. Sherwin,

and Mr. Kenton, Batchelors of Art ; Mr. Crofs,

Mr. Biifh, and Mr. Wells, Under-Graduates ,

Which Fourteen were then refidcnt in the Uni-

verfity, and three more, who efcaped Expulfion at

that time.

Afterwards, when the King had certain Intelli-

gence of the Prince of Orange'^ Defign, viz. OSio-

ber 12, 1688, he ordered the Bifhop of Winche-

fler, Vifitor of Magdalen-Qo\[t^&, to fettle tliat

Society regularly and ftatutably; accordingly, Octo-

ber 16, the Bifhop of Wincheficr caufed a Citation

to be fixed on the Gate of the College, to recal

Dr. Hough, and the former Fellows of this Society,

by the Second of November following ; but an Ac-

count coming that Poft of the Prince of Orange's

Fleet being difabled by a Storm, the Bifhop

Was recalled to London, and the Reftoration of

the College put off : But when it appeared that

the Fleet was ready to fail again, then the Bufinefs

of the College was refumed, and effcded Novem-
ber 24.

CXLIII. Trial
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CXLIII. Trial of Philip Standsfield, ^0^ to AV James Standsfield

of New-Milns in Scotland, for the Murder of his Father, and

other Crimes, Feb. 6, i68|. 4 Jac. II.

U R I A Jufticiaria S. D. N. Regis,

tenta in prsetorio Burgi de Edinburgh,

Sexto die Menfis Februarii i68i, per

Nobilem & Potentem Comitem Geor-

ghim Comitem At Linlithgow, Tiommvim Livingfioun,

&c. Jufticiarium Generalem totius Regni Scotia,

& honorabiles viros Dominos Johannem Lockhart

de Caftle-Hill, Davidem Balfour, de Forret, Roge-

rum Hodge de Harcafe, & Johannem Muray de Drum-
cairn, Commiflionarios Jufticiarias didi S. D. N.
Regis. Curia legitime affirmata.

Intran.

PHilip Standsfield, elded lawful Son toUmquhile
Sir James Standsfield of New-Milns, Prifoner

within the Tolbooth of Edinburgh, Indited and

Accufed at the Inftance of Sir John Dalrymple

Younger of Stair, his Majefty's Advocate for

his Highnefs's Intereft : That where notwith-

ftanding by the Law of God, the Common
Law, Law of Nations, Laws and A6ls of Par-

liament of this Kingdom, and conftant Pradlice

thereof, the expreffing of malicious and feditious

Words to the Difdain of his Sacred Majefty's Per-

fon, and Contempt of his Royal Government,

fuch as drinking or wilhing Confufion to his Ma-
jefty, is High-Treafon, particularly by the 2d A£l.

2d Sejf. Par, ift King Charles II. of ever glorious

Memory : The Plotting, Contriving or Intending

Death or Deftruftion to the King's Majefty, or

any bodily Harm, tending to Death or Deftru-

ftion, or who fhall by Writing, Printing, or other

malicious Plotting, and advlfed Speaking, exprefs

and declare fuch their treafonable Intentions, after

fuch Perfons being legally convicted thereof, they

lliall be deemed, declared and adjudg'd Traitors

:

And the Curfing, Beating, Invading, or AiTafTina-

ting of a Parent by a Child, above the Age of

fixteen Years, who is not mad and furious, is

punifhable by Death, and Confifcation of Move-
ables : And of all other Murders, Parricide is the

moft atrocious and unnatural ; and Murder under

Truft, is punifhable as Treafon with Forfaulture of

Life, Land and Goods, and particularly by the

20 A£l\ id SeJf. 2d Par. King Charles II. The
King's Majefty and Eftates of Parliament, confi-

dering how great and atrocious a Crime it is for

Children to beat or curfe their Parents, and how
the Law of God hath pronounced juft" Sentence

of Death againft fuch as fhall either of thefe Ways
injure either of their Parents •, therefore the King
and Eftates of Parliament did Statute and Ordain,

That wkofoever. Son or Daughter, above the Age of
fixteen Tears, not being di/lraffed, flmll beat or curfe ei-

ther their Father or their Mother, fhall be put to Death
•without Mercy. And ficklike by the 51 ASl. n
Par. King James VI. It is Statuted and Ordained,
That the Murder or Slaughter of whatfomever of the

Leidges, where the Party fiain under the Trufl,

Credit^ AJJurance, and Power of the Slayer, all fuch

Murder or Slaughter to be committed in time comings
the fame being lawfully tried, mid the Perfon dilated

found guilty by an Afiife thereof, fijall be Treafon,

and the Perfon found culpable fhall fcrfault Life and
Goods \ as in the faid Laws and Afts of Parliament
at more length is contained. Neverthelefs it is of
Verity, that the faid Philip Standsfield fhaking off

all Fear of God, the Bonds and Ties of Nature
and Chriftianity, Regard and Obedience to the

faid Laws and Adls of Parliament, did dare and
prefurne to commit the faid horrid and deteftable

Crimes, in fwa far as, upon the firft, fecond, third,

or one or other of the Days of the Months of

June, July, Auguft, or September laft, by paft, one
or other of them, he did, within the Houfe and
Kitchen of New-Milns^ call for Ale to drink feme
Healths, and in the Prefence of John Robifon,

then his Father's Servant, Agnes Bruce, likewife

his Father's Servitrix, and feveral others, he did

as a moft villanous and avowed Traitor, prefume
and dare to begin a Health to the Confufion of his

Sacred Majefty, his native Soveraign, and did

drink off the fame, and caufed others in his Com-
pany to do the like. And ficklike Sir James Stands-

field of New-Milns his Father, having caufed Edu-
cat and bring him up Decentlie, and in Plenty

conform to his Rank and Quality, and having left

no means uneffayed for his Literature, Education

and Subftftence ; yet he being a profligate and de-

bauched Perfon, did commit, and was acceffory

to feveral notorious Villanies, for which, both at

home and broad, he was apprehended and detain-

ed Prifoner, as in the Marfljalfea-Prifon in Scuth-

wark, in the publick Prifons of y^H/a-^r/) and Or-

leance, and feveral other Places : And though his

Father, out of his natural Companion to him, did

caufe releafe him out of thefe Prifons, in which he

was fo juftly confined, he no fooner had his Li-

berty, than he of new invented and went about

his villanous Pradlice and Debauches : And his

Father at laft perceiving that nothing could re*

claim him from thefe and the like Proceedings,

having fignified his Inclinations to difherifti him,

and in order thereto, having difponed his Eftate

in Favours of John Standsfield his fecond Son ;

the faid Philip did thereupon conceive, harbour

and entertain ane hellifli Malice and Prejudice

againft the faid Sir James Standsfield his Father,

and moft barbaroufly did declare, threaten and

vow at feveral Times, that he would cut his

Throat : And particularly upon the firft, fecond

or third, or remanent Days of the Months of the

Year 1680, within the Houfe of James Smith in

Nungate or Haddingtoun ; and upon the firft, fecond,

or third, or one or other of the Days of the Months

of January, February, March, and remanent Months

of the Year 1687, -wnWxnthtlrioMicoi James Baik-

hie Fermorer in Nezv-Milns ; and within his Fa-

ther's own Houfe of New-Milns ; and in the Houfe

of WiUiam Scot there ; and upon the firft, fecond,

third.
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third, or one or other of the Days of the Months
ofj^^nuary, February, March, and remanent Months
of the Year of God 1683, 1684, and 1685 Years,

when he was both in Brujfels and Breda, and fe-

veral other Places, both in Holland and Flanders,

and in Prifons, within which he was detained in

the City of London and Southward, or upon one

or other of the Days, of one or other of the

Months of the faid Years, or either of them moft

wickedly, unnaturally, and bitterly rail upon, abufe

and curfe the faid Sir 'James Standsfield, his natu-

ral and kindly Parent. And being tranfported with

Rage and Malice, he did, contrary to the Light

and Tyes of Nature, nor once, but often, and fre-

quently curfe his Father, by bidding, and praying

the Devil to take him, and the Devil rive him.

God damm him, and fwear, if he had a Sword,

he would run it through him, and if ever he came
to Scotland, he would be avenged upon him. And
particularly upon the Day of November
laft, which was the laft Time his Father went to

Edinburgh, he did moft impioufly, and unnatural-

ly imprecate God let him never return, and God
let him never fee his Face. And frequently wlien

he faw his Father's Diet taken to him, he ufed to

fay, God grant he may choak upon it -, and at

other Occafions, when his Father refufed to eat,

he was in ufe to fay, God let never more be

in his Stomach than was in it then. And up-

on the firft, fecond, or third, or one, or other

of the Days of the Months of September, 0£lo-

her, or November, laft by paft, or one or other

of them, his Mother being recovered out of a

Swond, and having faid to him, Philip, ye will

fhortly want your Mother, which will be a gentle

Vifitation to Sir James your Father. To which
he did anfwer : By my Soul, my Father fhall be

dead before you. Mother ; and about eight Days
after, he upon the like Occafion did renew the

fame Words : As alfo he was in ufe to declare,

that though at prefent he had neither Cloaths nor

Money, yet ftiordy (and no body did think how
foon) he would be Laird of all, and then would
ufe other Perfons as they did him now : And at

other times declared, that before Chrijlmas he

would be Laird of all ; which Curfes and Impre-

cations, he the faid Philip Standsjield, by a conti-

nual Habit, ufcd, and repeited thefe feveral Years

by paft ; and lately, fome few Months or Weeks
before his Father's Murder. And not fatisfied

therewith, the faid Philip did proceed to that De-
gree of unnatural Cruelty, and malicious Spite

and Enmity againft his Father, that upon the

iirft, fecond, third, or one or other of the Days
of the Months of January, February, March, and
remanent Months of the Years of God, 1680,

1681, 1682, 1683, and 1684 Years, or one or

other of the Days, of one or other of the Months,
of one or other of the faids Years, he did attempt

to aflaflinate, and offered Violence to his Father's

Perfon, and did chafe and purfue him upon the

King's Flighway at Lothian-burn, and did fire Pi-

ftols upon his Father : And likewayes upon one or

other of the Days of one or other of the Months,
of one or other of the Years of God above fpecified,

he did attempt to affafllnat his Father for his

Life, at Culterallors ; and did fire Piftols upon
him : And his Father being afraid of his Life, and
under the Apprehenfion of Violence, from the

cruel and bloody Hands of the faid Philip, his un-

natural Son, he did, to feveral Perfons both of

Quality and entire Reputation, declare, that the

faid Phili'p his Son, had both attempted to affafil-

nate, and offered violence to his Perfon, and that

he was devifing and contriving his Death. And
the faid Sir James Standsfield his Father, havino-

upon the Day of November laft, gone from
the City of Edinburgh, to his own Houfc of Nevj-
Milns, and about ten o'Clock at Night, or there-

by having gone to his own Chamber, in order to his

Reft, and being alone in the Room, under the Cre-
dit, Truft, and Affurance of the fiid Philip his

Son, and his own Servants within his own Fami-
ly ; the faid Philip did confuir, and advife, and
correfpond with fome other Perfones, within and
about the Houfe for the Time, to affafllnat and
cruelly murder his faid Father, and perticukrly
with George Thomson in New-Milns, and Helen
Dickfon his Spoufe, and Janet Jonftoun Spoufe to

John Nicols, there, in the Houfe of the faid George

Thomfon many Times, particularly the Saturday^
Night immediately preceeding rhe Murder, where
he curfed his Father, and faid he fhould fhortly

make an end of him, and be Mafter of all: And
accordingly he and they did murder and ftrano-le

him in his Bed-Chamber, and in the dead Time of
the Night, did carry and tranfport him from the
faid Room, to the Water, near by the Houfe,
and laid his Body down upon the Water-fide, and
tied a Stone about his Neck, to make him fink

in the Water-, and before he was throwen there-

in, he went back with his Accomplices to a litde

Kiln near by, and confulted and advifed, whether
it was more fit to throw him in the Water with
the Stone about his Neck, to make him fink, or

to take away the Stone, leaft when he fliould be
found, it might thereby appear that the Stone had
been tied by fome other Hand than his own ; and
at laft refolved to take away the Stone, and throw
his Body in the Water, which they returning, did

accordingly : And fome Perfons being accidentally

lying in the Houfe at the Time, they did hear a

Noife of many Tongues and Voices, to their great

Terror and Amazement -, and the next Morning
very early, fome of the Servants in the Houfe
having come to the Room where his faid Father

did lie, and having miffed him out of the Room,
gave notice thereof ro fome others of the Servants.

He declared that he had been feeking him about
the Water- Pools; and a Noife and a Cry having
arifen. Search and Enquiry was made for his faid

Father (and by him feemingly amongft the reft)

And after fome Time his Body was found in the

Water hard by his own Houfe, and being dead,

and his Neck broken before he was thrown in the

Water, his Body did neither fink to the Ground,
nor receive Water (as all drowned Bodies are in

ufe to do) and he knowing where his Father's Bo-
dy had been put, went on the Sabbath-Morning
diredlly to the Place where his Body was in the Wa-
ter, and ftood a confiderable -Space on the Water-
fide, dire6lly oppofite tD the Body, with his Eyes
fixed on the fame, before his Body was found or

knowen to any others than the Murtherers ; and
when John Topping (a Stranger) paffing that way,

and ignorant of the whole Matter, or that Sir James
was amiffing, called to him, and aflced, who that

was in the Water } He made no Anfwer, but went

away from that Place ftrait to Nezv-Milns, and

gave no Intimation to him, or any other Perfon

what he had feen in the Warer, but appeared fur-

prifed when his Body was found there by other

Perfons -, and his Father's Body being taken out

of the Water, the fame was, by his Order, carried

to
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to a dark Out-houfe ; and though he was defired

by the Friends and Servants prefent, to fufFer his

Father's dead Body to be carried to his own Houfe,

and kept therein, and not to be buried til! his

Friends in Edinburgh^ and elfewhere, and Phy-

ficians in Haddingtoun, or near by, might fee the

fame. Yet he rctufed fo to do, and caufed bury

the dead Body of his Father privately, and in hafte.

And the Noife having fpread abroad, that his Fa-

ther had been barbaroufly murdered by him, and

his Accomplices, Order was given by thefe in Au-
thority, to caufe open the Grave, that Phyficians

and expert Chirurgions might infpedt his Body, and

make Report anent the Truth of the Matter: And
accordingly, by the Report of the faids Chirurgions

who infpedted the Body, it did appear, that his faid

Father was cruelly ftrangled and murdered, and not

drowned, and that he had been call in the Water

of Purpofe to conceal the fame. And when his

Father's dead Body was fighted and infpecT:ed by

Chirurgions, and the clear and evident Signs of

the Murder had appeared, the Body was fewed

up, and moft carefully cleaned, and his neareft

Relations and Friends were defired to lift up his

Body CO the Coffin ; And accordingly Jamei Rovj,

Merchand (who was in Edinburgh in the Time of

the Murder) having lifted the Lefc-fide of Sir

Jamei his Head and Shoulder, and the faid Philip

the Right-fide, his Father's Body though care-

fully cleaned, as faid is, fo as the leait Blood was

not on it, (did according to God's ufual Method
of difcovering Murders) blood afrefh upon him,

and defiled all his Hands, which ftruck him with

fuch a Terror, that he immediately let his Father's

Head and Body fall -with Violence, and fled from

the Body, and in Confternation and Confafion,

cryed, Lord, have Mercy upon me! and bowed him-

felf down over a Seat in the Church (where the

Corps were infpefted) wiping his Father's inno-

cent Blood off his own murdering Hands upon

his Cloaths. By all which it is manifeil, that he

did moft traiteroufly exprefs his Hatred and Malice

to his Majefties facred Perfon, by wifhing and

drinking to his Confufion, and caufing others to

do the fame. ~ And likewife, that he did not only

unnaturally curfe, invade, attempt to affaffinate

or beat his faid Father, but under Truft and Aflu-

rance, barbaroufly and treafonably did ftrangle,

kill and murder him in manner forfaid, and is

Adlor, Art and Part of the forfaids Crimes, or one
or other of them, which being fpund by an A^yk,
he ought to be punifhed for the treafonable Crimes
above fpecified, with forefaulture of Life, Land
and Goods, and for the other Crimes above-men-
tioned. Capitally, and with the Pains of Death
and Confifcation of Moveables, to the Terror
and Example of others to commit the like here-

after.

Pursuers.
Sir John Dalryjnple, younger, of Stair, his Ma-

jefties Advocat.

Sir George Mackenzie, Advocat.

Procurators in Dejen(;je.

Sir David Theirs,

Sir Patrick Hume,
Mr. IViUiam Moniepenny,

Mr. William Dundafs.

The Pannal's Procurators produced two War-
rands of Privy Council, commanding them to
compeir and plead the Pannal's Defence.
Vol. IV.

Ir the Murder of his Father. 2:

I R Patrick Hume for the Pannal (always de-^

nying the Indycement, and whole Members
and QLialifications thereof) alleadges. That as to
the firit Part of the Indytemenr, in relation to the

drinking an Health to the Confufion of his facred
Majelly, as it is moft calumnious, fo it is not to
be fuppofed, that any Man in his right Wits
would have been guilty of fuch a Thing : And
it is pofitively offered to be proven, that at, of
about the Time libel'd, and feveral Times before
and after, the Defender did moft heartily and
chearfully in feveral Companies drink the King's
Health, and upon all Occafions he was ready to
teftify his Loyalty to the King, and particularly

the Time of the Invafion by the late Duke of
Monmouth in England, where he did enter himfe f

voluntarily a Souldier in the Earl oi Dumbarton's Re-
giment, and continued in the King's Army till the
Rebels were defeat, and the Voluntiers difmiffed.

As to the fecond Part of the Libel, in relation

to the Pannal, h s alledged committing, and be-
ing guilty of, and acceffory to many notour
Crimes abroad, and being detained Prifoner in

London, Antwerp, Orleance, Sec. and that he vent-
ed and entertained Malice againft his Father, and
that he declared many times that he would cut his

Throat, and that he did rail againft, and curfe his

Father, by many Imprecations.

It is anfwered, primo. That it is abfolutely de-
ny'd, that the Pannal v/as guilty of, or acceffory

to any notorious Crime abroad, or put in Prifon
upon that Account, nor is there fo much as any
Crime condefcended upon.

2. The Defender could not conceive any Pi e-

judice againft his Father, upon the Account of dif-

poning his Eftate to his fecond Son ; for he knew
nothing thereof till after his Father's Deceafe, that

one Alexander Ainjlie told him that his Father had
made fuch a Difpofition.

3. As to the pretended Expreflions, that the

Defender fliould have had of Railing, Curfing,

and ufing Imprecations againft his Father, in io

far as the faymen are libel'd to have been done
Abroad, in England, Holland, or other Places, he
cannot be lyable to the Punifhment inflidled by
the Law of this Kingdom, becaufe when a Party

commits a Crime in another Nation, he is only

to be punifhed according to the Law of the

Place where the Crime was committed, and not

according to the Law of the Nation where he
is a Subjeft, or has his Dwelling : As is clear by
the Common Law, Authentick Cod. Ubi de cri-

minibus agi oportet, ^a in provincia quis delinquit,

aut in qua pecuniarum aut criminum reus fit, fiive de

terra, fiive de terminis, five de pojfejjione, fiive de pro-

prietate, fiive de hypotheca, aut de alia qualibet occa-

fiione, vel de qualibet re fuerit reus, illic jure fubjaceat.,

quod jus eft perpetuum. In that Nation where any
Perfon commits a Crime, or is liable to anfwer

upon any account whatfomever, he is to be judg-

ed by the Law of that Place, which is eftablifh-

ed as a perpetual Law •, and Mattheus de Crimi-

fiibus, in his Title, De Pccnis, is exprefs of the

fame Opinion.

4. As to all thofe pretended Expreffions of rail-

ing, curfing, and threatning, libel'd, that were
before March, 1685, the Defender is fecured by
the A6t of Indemnity, by which all Crimes are

indemnified, preceeding that time, againft the

Government and Laws.

5. As to any pretended Expreflions of rail-

ing and curfing fince that Time, they being

O o but
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but Injuries alledged done to the Father, he might

and did remit the famen, in fo far he did not chal-

lenge and purfue the fame in his own Time ; and

this is clear from the Common Law, Carpzov.

Part. 2. ^eft. 6^. Al^'io autem injuriarum nee ac-

tive nee paffive in Hceredes tranfit^ etiamfi mortuus il-

latas injurias ignoraverit. Inftitut. lib. 4. tit. 12.

far. I. de perpetuis temporalibui a^ion. Leg. 10. par.

2. ff. fi quis cautionihus in judicio fjjlen. And leg.

l^.jf. de injuriis, injuriarum aElio neque hcBredi neque

in hceredem datur : As alfo it is a Principle in Law,

that dijjimulatione toUilur injuria ; and if it could

be made appear, that the Pannal had any fuch

Expreflions, the Father did diffimulat and pafs

from the fame, in fo far as by a Letter, dated in

June laft, written by the Father to the Pannal, he

orders him to take in his Chamberlain Accompts

of the Rents of his Lands, and of any Money he

had received from the Tenements, or for the Corns

fold, and that he expefts he will do the fame exaft-

> ]y, and recommends to him, to be careful of all his

Affairs, and fubfcribes himfelf to be his loving Fa-

ther. By which it is evident, that all former Diffe-

rences (if any were) betwixt them, were then taken

away.

As to the third Part of the Indytement, in rela-

tion to the feveral Adls and Qualifications infifled

upon ; to inferr, that the Defender had Acceffion

to his Father's Death : It is anfwered, (primo) That

the Indytement, in fo far as it is founded upon the

51. J£f. Par, K. Ja. VI. in relation to the Mur-
der under Trufl, which is declared to be punifli-

able as Treafon, is not relevant : Becaufe the Fa-

ther cannot in Law be faid to be under Truft and

AfTurance of the Son, and that Act of Parliament

takes only Place in Cafes where a Man is invited to

his Neighbour's Houfe, or of an Tiaveller being

in an Inn, and that he be murdered under that

Trufl ; and the fame Adl of Parliament being found-

ed on in the Cafe of Swinton, who killed his Wife,

in the Year 1666, the Indytement was reftrided

to fimple Slaughter. And in the Cafe of Matter

Jamei Olipbant, in the Year 1665, the Lords of the

SefTion found, that a Son's killing his Mother, was

not Murder under Truft, and fo he was not punifh-

able by that Aft of Parliament, as guilty of the

Crirne of Treafon.

2. The A6ls and Qualifications condefcended

on to infer the Defender's Acceffion to his Fa-

ther's Death, are but very remote and uncertain ;

for as to that Expreffion, That the Defender is

alledged to have threatned his Father's Death, it

is the Opinion of all Lawyers, who have writ-

ten upon the Subjedl, that that is but a very

remote Prefumption. And as Carpzovius ex-

prefTes it, Part. 3. ^eji. 121. Numb. 51. ^od eft

indicium admodum periculofum, quippe cum homines

fepe nil minus faciant quamqiiod minas exequaniur &
iracundia agitatus minas de crimine perpetrando fape

jaEiet., ipfo tamen animo fervore paulo pofi difcujfo,

cohibeat manus, t? abftineat a facinare illo quodforfan

ab alio pojiea comfnittitur. And Paris de puteo gives

an Inftance in his TraElat. de Syndicatu upon the

Word Tortura ; and Boverius, That a Woman fee-

ing a Perfon going by her Window, againfl whom
fhe had a Prejudice, and that another having

a Hatred againfl her, and hearing that ihe had

threatned to cut off that Perfon's Legs, the Party

that did hear the Woman ufe the Threatning, did

the Thing ; upon which the Woman that did

threaten, being challenged, and put to the Tor-

ture, did confefs ; yet thereafter it was found, that

Ihe v/as altogether innocent, and that another had
done it.

3. As to the pretended Ads of the Defender's

alledged purfuing, and invading his Father, and
firing Piltols at him, at Lothian-burn and Culteral-

lors, in Annis 1683, and 1684. As it is mofl ground-
lefs, fo, if need were, it could be made appear by
the Perfons who were in Company with him at

that Time, that the Defender and his Father were
then in entire Friendfhip all alongfl the Journey,
and he was fo far from making any fuch Attempt,
that it can be made appear, that the Defender did
behave himfelf towards his Father with all the Sub-
mifTion and Refped that became a Son to have to

his Father : But as to thefe, and all other A6ts, pre-

ceeding March 1685, the Defender is fecuredbythe
A6t of Indemnity ; and as the Defender cannot be
purfued for any Crime preceeding that Time, nei-

ther in Judgment nor out with the fame, they in ef-

feft being no Crimes, being taken away by the Aft
of Indemnity, they cannot be fo much as made Ufe
of as Qiialifications or Aggravations, to infer ano-
ther Crime poflerior thereto.

4. As to that pretended Qualification, that when
the Defender did touch his Father's dead Body
after it was taken out of the Grave, the Corps
did bleed.

It is anfwered, That this is but a fiiperflitious

Obfcrvation without any Ground either in Law
or Reafon. And Carpzovius relates, P<art 3. ^eft.
122. Numb. 31. That feveral Perfons upon that

Ground had been unjuflly challenged, and that he

in his own Experience had feen a dead Body bleed

in Prefence of the Perfon who was not guilty ;

as alfo that he has feen the Body not bleed in

Prefence of the Perfon that was guilty. And
Matthcus de Criminibus, is of the fame Opini-

on, tit. 16. de ^(eflionibus. Numb. 12. de San-

guine porro de Cadavere profluente quod dicitur id de

plurimis experimentis comprobetur, tamen cum ex-

perimenta falfa fint ; ratio vero idonea nulla reddi

pojftt, non putaverim indicium ad torturam fujficiens

effe ; non enim fapienlis jfudicis eft incerto experi-

mento credere quod cerla ratione dirimendum eft. And
the Truth is, the Occafion of the dead Body's

bleeding, was, that the Chirurgions that came

out to vifit the Bo'dy, did make an Incifion about

the Neck, which might be the Occafion of the

bleeding ; and alio the very moving of the dead

Body, when it was taken out of the Grave, and

out of the Coffin, might occafion the bleeding ;

efpecially feeing the Body did not bleed for fome

time after, which certainly was made by the Mo-
tion, and by the Incifion : As alfo a further Evi-

dence, that it could not be the Defender's touching

the Body, the Chirurgions did likeways touch

the Body as well as he, and feveral others prefent \

fo that the bleeding could no more be afcribed to

his touching, than the touching of the other Perfons

prefent.

5. As to the other Articles lybel'd, relating

to the pretended Murder, they are but meer

Stories, and the Truth is, and it is offered to be

proven, that the Defender having gone to his

Chamber and Bed the Night before his Father's

Death, he did not flir out of his Bed, nor out of

the Roum, till the next Morning that John

Robertftn his Father's Servant came to his Cham-
ber, where he was. in Bed, and told him, that he

had been in his Mafter's Roum, and that he

could not find him. Upon which the Defender

immediately arofe, and put on his Cloaths, and

went
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went out to fee where his Father was. And
fhordy after Word being brought him by fome

Perfon in the Town, that they did fee his Fa-

jher's Body lying in the Water, and it being gene-

rally concluded by all, that he had thrown himfelf

in the Water, and the Body being taken out, and

laid in a low Roum, it was thought fit by all the

Neighbours about, that he fhould be buried the

next Day.

6, The Particulars lybel'd, to infer the De-
fender's Acceffion to his Father's Death, being

but remote and uncertain Conjeftures, it is a

certain Principle in Law, that ex prefum-piionihui

i3 conjsElurh nemo cnminaliler condemnari potejl,

efpecially as to a Capital Punifhment: As is

clear from the Common Law, Leg. 5, Digefi.

de peenis, fed nee de fupplieationibus dehere aliqiiem

damnari, fatius en'im efi Impuniium relinqui facinus

nocentii quarn Innocentem damnari. And which is

the Opinion of all Lawers, writing upon the

Subjedt : As Bartol, upon the forefaid Law, and

Farm. Part. g. Oper. Crim. ^uejl. 86. and the

Laweis by him there cited. And Mufcard de

prob. Concluf. 223, layes it down as a certain Con-

clufion, quod Argumenta quantumcunque urgentijji-

ma, eiiamfi ejjent iaiia qucs mentem indicantis adeo

coaSlarent quod aliud credere non pojfit^ non tamen

fuffuerent ad condemnationem pcencs corporalh fed dun-

iaxal pecuniaritz.

7. The Prefumptions and Qualifications ly-

bel'd, cannot be fuftained even to infer an Ar-
bitrary Punifliment : Becaufe they may, and are

taken off by other Prefumptions, that either the

Father was not murdered, but that in a Frainzie,

or melancholy Fit, he had thrown himfelf in the

Water: Or, at leaft, if he was murdered, that

the Defender had no Acceffion thereto, and the

Prefumptions condefcended upon in Behalf of

the Defender, eleid the Prefumptions contained

in the Inditement, are thefe. That it is notourlie

known, that his Father was fubjedl to melan-

choly Fits, and that in the Year 1679, the Time
of Bothwell- Bridge, it is offered to be proven, that

he was in a Fit of Diftraftion ; and at another

Time in his Houfe at the Nether-low, he was go-
ing to throw himfelf out over the Window, if

one Thomas Lindall had not come in at the Time
and pulled him back by the .Legs, when his Body
was half out at the Window. And fome few
Days before he went out of Edinburgh laft, he

came to George Sterling, Chirurgion, and defired

him to draw Blood of him, for a Diftemper in his

Head, which he refufed, unlefs he had Advice from a

Phyfician. As alfo a Day or two before he went out

of the Town, he was feen reading upon the Book
of Burtoun's Melancholy. And that Day when he

went out of the Town in Company of Mr. Bell

the iVlinifter, and Aiton, Merchant in Haddlngtoun,

they obferved him to be melancholy, difordered,

and more troubled than ordinary -, or if it could
be made appear, that the Father was murdered,
yet it cannot be prefumed that the Defender had
any Acceffion thereto, or that he would have
committed fuch an Ad againft the very Ties
and Light of Nature. As alfo it appears by the

forefaid Letter, written to the Defender by his

Father, that they were in entire Friendfhip ; as

alfo when the Surmife went Abroad, that his

Father had been murdered, if he had been con-
fcious to himfelf that he had any Acceffion
thereto,

. he would have certainly fled the Coun-
try, and gone away. But he was fo far from
Vol. IV.
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that, that upon the firft Rumour of it, he came
prefently into England, and feveral Days there-^

after, it being told him, that he was fufpefted
to have Acceffion to his Father's Death, he came
voluntarily and entered himfelf in Prifon, that he
might undergo the ftrifteft and fevereft Trial :

Which alone is fufficient, if it were no more, to
take off all the Prefumptions lybel'd, and to con-
vince the World of the Defender's "innocence ; and
it being a Principle in Law, that una -prafumptio
tollit aliam, the Prefumptions adduced for the De-
fender ought to be preponderar, Mufcard. Concluf
1205, is pofitive, Thd.tprcefujnptiones que ftant pro
rets prcp-valent. As alfo that prcsfumptio affeSlionn

naturaVn prcevalet contrariis prcefumptionibus. So
that upon both thefe Confiderations, the Prefump-
tions alledged for the Defender ought to be fuftain-

ed, to take away the Prefumptions lybel'd, and to
free him from the Crime.

His Majefties Advocate anfwers. That the
Libel confifts of three Articles, (Primo) Treafon,
by the Pannal's drinking the King's Confufion,
and by the Murder under Truft. 2^ The curfing
of a Parent. 3°. The Qualifications inferring

the Pannal's Acceffion to the Murder of his

Father.

As to the firft, it cannot be denied, but that

the drinking or wifhing Confufion to his Majefty,
is the highefl Ad of Contempt, Malice, and
Difdain to his Royal Perfon ; and as the Rele-
vancy of this Article is not exprefly contraverted,

fo the Atrocity of the Ad!, and the forcing others

to do the fame upon the common Grounds of
Law, does clearly infer Treafon, and it cannot
be expeded, that fuch extravagant Words fhould
either be exprefs'd, or particularly provided a-

gainfl by any Law in exprefs Terms ; but the

Nature of the Words in exprefs Terms of our
Law difcharging all Speeches to the Difdain of his

Majefty, the Contempt of his Authority, do
clearly and naturally comprehend the Words ly-

bel'd, and by the common Law, Ad leg. jul. Maj.
crimen Icsftz Majeftatis ad exemplum legis fcriptcB efi

vlndicandum.

And whereas it is pretended, that thefe Words
were inadvertantly faid, and that it appears by the

Tra6t of the Pannal's Life, and his Readinefs to en-

gage in his Majefties Service, that the Words could

not be deliberat and malicious. It is replied, That
it is offered to be proven, that the drinking Confu-

fion to the King, was openly and plainly propofed ;

and that the Pannal did deliberately fend out for

Ale to drink certain Healths, and that this Health

to the King's Confufion was the firft or fecond, and

that it was no Lapfe or Miftake in the Expreffion ;

but that he forced others to pledge and drink that

fame Health. And the Malice and Difloyalty is

evident, by the Health's Subfequent ; w'z. Anti"

chrifi^, ^c. and it is not at all relevant ("after the

reiterate and deliberat expreffiing of thefe Words)

that he had retraced or drank the King's Health ;

for a Crime once committed, is not retradled or

taken off by fuch inconfiftent and unconfequen-

tial Speeches -, but to fhew the Senfe the Pan-

nal had of the Importance of his own Words, the

Pannal being informed, that fome of the Perfons

prefent had divulged his having drunk the King's

Confufion, the Pannal did conjure them to Secrecy,

and did menace the Witneffes with a great Cane,

that he would beat and brain them if ever they told

it.

o 2 Whereas
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Whereas it is anfwered in general, as to all

Crimes Gommitced without the Kingdom, that they

cannot be cognofced or punifhed here : It is repli-

ed, That as to Crimes againft Nature, or the Law
of Nations, as every Party is competent to be an

Accufer, fo every Judicature is competent -, and

therefore as to the Crimes of Treafon, or curfing

of Parents, wherever committed, they are punifti-

able by the Juftices : But becaufe in relation to the

Crimes committed abroad, there is not pofitive

Probation, but Declarations and Teftimonies •,

therefore as to thefe Crimes, his Majefties Advo-

cate does not infift on them as diftindt Crimes per fe^

but as Qualifications, Documents, and Evidences

of the habitual Debauchery, and unnatural Malice

exprefs'd by the Pannal againft his Father for a

Tradt of many Years.

Whereas it is anfwered, That as to all Crimes

preceding 1685, they are taken off by the In-

demnity : It is replyed, The Indemnity 1685,

is no general Indemnity, neither as to Perfons

nor Crimes, but particular Crimes are remitted,

and particularly enumerat without any general

Claufe : And as curfing of Parents is not parti-

cularly enumerat, fo by the Nature of that Crime,

it cannot be included or comprehended in any ge-

neral Indemnity : And the Words of the A6t

of Parliament, 20 A5i. i. Par. K. Ch. II. bears

exprefly. That the Curfers of Parents Jhall be put

to Death without Merq. So that a general Ad
.of Indemnity, or Mercy, without a fpecial Re-

miflion, could not include this Crime, which, as

the Ad: of Parliament bears, is exprefly againft

Nature, and the Law of God : And by the

Opinion of all Lawers, general Indemnities do

not extend to all Crimes ; but thefe Crimes which

are called in Law Crimina excepta, are never in-

tended to be indemnified, nor fuch Crimes, where

the Intereft of Parties is more than the Intereft

of Publick Juftice, and in all former and general

Indemnities, Murder and other Crimes are par-

ticularly excepted with a general Claufe, except-

ing all fuch Crimes as ufe not to be comprehended

in general Adls of Indemnity : So that this fo

horrid a Crime, wherein the Parent was more in-

terefted than the Publick, neither was, nor could

be comprehended under a general Indemnity : As
alfo that reftrifted, limited Indemnity, bears ex-

prefly an Exoneration for all Perfons below the

Degree and Quality of an Heretor, Wodfetter

or Burgefs ; and whether the Pannal were an Here-

tor or not, yet it cannot be faid, that he is below

the Degree and Quality of a Wodfetter or Burgefs-,

and therefore the Ad of Indemnity is of no ufe to

him.

Whereas it is anfwered. That Sir James was

reconciled with the Pannal, and wrote kind Let-

ters to him, whereby, dijfimulando^ former Injuries

were taken oft^ : It is replied, That Injuries are

only taken off dtjjimulando^ which are not attro-

cious, but never fpecifick Crimes, wherein the

Difcharge or exprefs Renunciation of the Party

injured cannot liberat a vindi£fa publica, the Pu-

nifliment of Crimes, efpecially in Capital Punifh-

ments, belonging to the Magiftrat -, and the pri-

vat Party has not the; fole Intereft, nor can dif-

penfe with Capital Punifliments : But the Letter

founded upon, does not in the leaft infer the Party's

Forgivenefs or Diftimulation of the Injury. And
a Father ordering his Son to call in for Cham-
berlain Accorr.pts, without Impowering him to

difcharge the fame, is not the leaft Evidence of

Confidence in his Son, much lefs a remitting of his

Crime.

As to the fecond Article, in relation to tha

Curfing, it is pofitively offered to be proven, not

in fingle Ads, but by a Trad and Habit of cur-

fing his Father in the moft abominable Termes ima-

ginable.

As to the third Article, in relation to the Mur^
der, that this Matter may be clear, ^ ut con-

fiet de Corpore delist, thefe undoubted Qualifica-

tions are offered to inftrud, that Sir James Slandf-

field was murdered and ftrangled, and that he did

not drown himfelf. i. It is offered to be proven
by the Minifter, that was that Night in the

Floufe, that long after ten o'Clock at Night, and
that Sir James had retired to the Chamber, where
he lay alone, the Minifter heard the confufed Whif-
pers. Murmurs, and Noife of feveral Perfons, both

Men and Women, which affrighted him, and
that he heard the Noife go away by the back-

fide of the Houfe, which leads diredly to that

Pool where Sir Jaines his Body was thrown in the

Water.

2. Sir James's Body was found fwimming above
the Water, and albeit it appeared by the Ice upon
the Top of his Cloaths, that he had been feveral

Hours in the Water, yet there had no V/ater en-

tred in his Body ; which is a Demonftration, that

he was dead before he was thrown into the Water -,

for a Perfon thrown alive into Water, drav/ing in
^

of Air and Refpiration, being in the Water, he muft' I

draw in Water ; and if the Perfon drawes in as m.uch

Water as fills his Concavitie, he becomes htavy,

having fo much more Weight of Water, and there-

fore he finks : But if a Perfon be thrown dead into

the Water, when the Clap of his Throat is fhur,

the Water cannot enter, and there being fo much
Emptinefs, the Body is light, and fupported by

more Parts of Water, than the Gravity of the Body
can deprefs. 3. There being feveral Chirurgeons

and others fentout by Order from Authority to take

up and infped the Body, to fee whether there was
any Evidence of Strangling, or other Symptoms of

Murder upon the Body ; it did appear to all thefe

Perfons, who did depone before a Committee of

the Privy-Council, That from the one Jugular

Vein to the other round the Neck, there was

a Tumour of congealed black bruifed Blood,

three Inches broad, and that there was congealed

Blood in the Throat •, upon which Matter of

Fad, the College of Phyficians have given an

unanimous Teftimony in Writing, that Sir

James Slavsfield v^i.s ftrangled, and not drowned:
And the Dcaconry of the Chirurgeons being con-

veened, have emitted a Declaration in Writing,

concurring and agreeing with the Report of

the Phyficians : So that it is as clear as the Light

of Day, that Sir James Standsfield was murder-

ed.
'-

3. For the Qualifications, that the Pannal

was the Murderer, or acceflbry to the Murder ,

of his Father, thefe clear Evidences are offered,

which makes his Crime without pofTibility to be

palliat or denied, i. It k notorious, that the

Pannal is a moft debauched, vitious, pernicious
j

Perfon, and has been Prifoner, or condemned to

die in all the Places or Societies he ever haunted.

He entered a Soldier in the Scots Regiment,
where he was condemned to die at Treves, but

[

made his Efcapej and his being in Prifon, in i'

the I,'
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the Marfialfea-Prifons, Orleance, and Bnijfels (which

makes the Circuit of his Travels) are not denyed ;

and his proflig.xt Life and conftant Drunkennefs,

fince he came to the Prifon, is offered to be proven

by the Keepers : And as it is unneceffar to trace

all his Debauches \ fo there is one material Point

offered to be proven, That upon the leafl: Provo-

cation, either by Man or Woman, the Pannal ufed

to fwear by horrid Oaths, that he would take their

Lives, though he (hould die in the Grafs-mercat for

it.

3. S\K James Standsfield for thefe Debaucheries

having dilherifhed the Pannal, and difponed his

Eftate to his fecond Son ; it is pofitively offered

to be proven. That in the Nungate of Haddingtoun,

in James Smith's Houfe, the Pannal being told, that

his Father would difherifh him, he with horrible

Oaths vowed to cut his Father's Throat.

And whereas it is anfwered to this Qualification,

That the faying that a Son would cut a Father's

Throat, is but a remot Circumrtance : It is replied,

That the Law, and all Lawers do agree. That Mif^cs

frtscedentes i^ damnum feq^uutum, is a moft pregnant

Qualification of that Party's Crime, efpecially where

the Threats were to cue a Father's Throat, which of

itfelf was fo horrid and unnatural a Villany, that it

cannot be doubted he who durft vow it, wanted but

an Occafion to aft it. And it is acknowledged,

that though this be the cleared Prefumption, yet per

fe^ it is not full Probation : For though the Son had

both vowed, and refolved, yet by an Accident he

might have been prevented ; but the Prefumption

at lead lays the Burden, that except the Pannal

could condefcend, and document, that fome other

Perfon killed his Father, he mull be reputed the

Murderer.

3. It is offered to be proven. That Sir James

Standifield, who v/as a Perfon of eminent Sobriety

and Veracity, did declare to feveral Perfons, that

his unnatural Son had attempted his Life, and of-

fered Violence to his Perfon, and particularly, that

he had purfued him on Horfeback, and fired Pi-

ftols on him ; and that fame Friday before Sir

James was murdered, he did declare that it was

not his Debts, or any thing under Heaven that

troubled him, but that his Son and Family were

plotting and contriving his Deftruftion, and the

next Night he v/as murdered.

3. It is offered to be proven. That the Pannal's

Mother declared. That her Son had vowed to be

his Father's Death, and that he was a vindidive

Perfon, and that ihe did apprehend he had mur-

dered him. So as to this Article, there is a Con-
courfe of the Pannal's own Oaths, to murder his

Father, and of his Father and Mother's Declara-

tions, that he had attempted, and was ftill plotting

the fame.

The ficond Qualification is, that, that Satur-

days-'^^ight Sir James Standsfield came home,
the Pannal would not come where his Father

was, either to Supper, or Prayer ; and being ex-

prefliy defired by feveral Perfons, to go to his Fa-

ther, and fpeak with him ; he declared (that fame
Night he v/as murdered) he could not endure to

fee, or look upon his Father i and he had been ail

that Day clofs with Thomfon and his Wife, and
Janet Johtijlon. So after ten Hours at even, after

the Family w/as gone to Bed, he came out to Thom-
fon\ Houfe, which is hard by the Gate, and there

in Prefence of "^homfon, his Wife, and Janet John-
fton, he declared that his Father would neither give
him Money, nor Cioaths, and curfed his Father,

and declared that he would Hiorrly make ridd of
him, which agrees with what he had feveral Times
faid in other Companies, that hfe was to be Laird
before Chriftmas ; and that he was Ihortly £0 be
Mafter of all, and none can think how foon.
As alfo, fliortly before Sir James's Death, the Pan.
nal's Mother falling in a Swound, it was faid to
him, Philip, ye will (hortly want your Mother »

to which he anfwered. By God, his Father fliould
be dead before her : And eight Days after, his Mo-
ther falling again fick, he repeated the fame Words ;

whereby it is evident the Murder was deliberate

and determined.

3. On the Sunday Morning, before Sir James's
Body was found, Philip came to the Minifter's

Chamber, and told him that his Father was gone
out in the Night, and that he had been fearching
for him about the Pools, and Water-fide ; and
when the Minifter reproved him' for making fuch
Infinuations againft his Father, he laughed at him,
and went away to the Pool, and flood looking up-
on his Father in the Water, but made no Difco-
very ; and thereafter a Stranger coming by upon
the Highway likev/ays, feeing Sir James's Body
in the V/ater, he came back and difcovered the

Matter -, at which Philip feemed furprifed, and
told that he had feen his Father's Body in the Wa-
ter before, but he did not think fit to be the firfl:

Difcoverer, which fhews, that he was confcious

of his own Guilt ; otherways, upon the firfh Sight
of his Father in the Water, he would have gone
to him •, but on the contrary, he never laid a Hand
upon his Father's Body, either to pull him out of
the Water, or to carry him into the Houfe, for

the Dread of fome extraordinary Difcovery, and
did not allow the Corps to be brought within his

Father's Gates, but caufed carry the Corps to the,

Wake-Miln, where, to carry the Appearance of

Strangling upon his Body, he entrufled Janet Jchn-

Jiott with the Care of woonding him, who was
known to be a Perfon fo odious to Sir James, that

he could not fee her for her Bafenefs with the Pan-

nal, and fhe did acknowledge, that flie had net been

for three Quarters of a Year within the Houfe be-

fore -, and yet this infamous Strumpet, who has been

tortured by order of the Privy-Council, as acceffory

to the Murder, was chiefly intruded to fee the naked

Body, and the Cioaths put on

!

4. The Pannal did refufe to fend for a Chirur-

gion, and to let his Father's Body be fighted,

though tlie Minifter and others did exprefsly de-

mand it -, and the EngliJJomen in the Manufa<5lory,

who were acquainted with the Crowner- Laws, they

made a Mutiny anent the Burial, till the Corps

were fighted •, yet the Pannal caufed bury the Corps

that fame Night without fhewing them.

The Corps being raifed by Order, and Inci-

fion being made, whereby the Strangling did

clearly appear, and the Corps being dreffed clean,

and Linnen put on, there did appear no Bloud

;

but to take off Sufpicion, the Corps v/ere lifted

up, and the Night-Cap being wrong put on, it

was altered and changed, and thereafter the Corps

were laid down without any Bloud upon the Lin-

nen ; and the Pannal (who to this time had ne-

ver touched his Father's Corps) being required

to affift to lift the Body into the Coffin, having

taken his Father by the Right-fide of the Head
with his left Hand, James Row bearing the left,

the Pannal's Hand was altogether blooding, as if

his Hand had been put into a Veffcl of Bloud ;

which, notwithdanding of all his impudent Refo-

lution
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ution to the contrary, had that horrible Impref-

fion, and Conviftion upon him, that he let his

Father's Head fall to the Ground, and cried out,

O God^ and run away and went to a Deflc in the

Church, where he lay groaning and in Confafiori,

but durft never return to touch the Corps ; and

as there can no natural Reafon be given, but an

ordinar and wonderful Providence ot God, in this

kind of Difcoveries of Murder; fo the Fa6t was

never more evident, and fure : Though Half a

Dozen of Pcri'ons were bearing the Corps, no

Man's Hands were bloody but the Pannal's, and

the Corps being two intire Days in the Grave,

in that Weather and Seafon, the Blood by the

Courfe of Nature was become ftagnat and con-

gealed ; fo that the former toffing and lifting of

the Corps, and even the Incifion itfelf had oc-

cafioned no fuch Effufion, but only fome Water

or Gore ; but upon the firft Touch of the Pan-

nal the Murderer, there appeared Abundance of

liquid florid Bloud : And though this per fe might

not be fufficient, and as Mattheus is cited, it

fhould not infer Torture ; yet Mattheus acknow-

ledges that mofl: Part do fuftain this, as a violent

Prefumption oft times experimented; yet in his

Opinion it is not fufficient for Torture, becaufe

Torture being in itfelf a Punifhment, it cannot

be ufed, except where there is femiplena prohaiio,

or where the Confcience of the Judge is fatif-

fied, as to the Truth of the Crime, and therefore

ufes an excraordinar Courfe, to extort a Con-

feffion, which proves that this Prefumption is

femiplena prohaiio per fe^ according to their own
Grounds.

And whereas it is alleged, that capital Punifh-

ment cannot be inferred from Conjedures, but

from clear and pofitive Teftimonies ; it is an-

swered, that the Lex ult. Cod, de probationibus,

clearly ftates that Probation is either, Teftibus ta-

hulis injlrumenlii documentis ^ indiciis. And Mat-
theus ftates a particular Title upon this finglc Qje-
ftion. Cap. 6. Titulo 15. de probationibus, and does

mofl pofitively determin that Crimes are to be

proven Docui/ientis, Argumentis i^ Indiciis. And
it is mofl evident, that the Probation which arifes

from the Nature of the Thing, which is incapa-

ble to be foffifticate, or impofed upon, as Wit-
neflcs may be, that kind of Probation is the furefl,

becaufe it is always the fame, and admits no Va-
riation. It's true, and it is acknowledged, that Ar-

gumenta Cff Indica mud be clara i^ evidentia, and

Probation being ^od facit fidem Judici, every

Man's Experience tells him, that the Complica-

tion and Conjundlion of fo many evident Qualifi-

cations, though none of them per fe were fufficient,

yet being all of them joined, it induces a greater Cer-

tainty, than two WitnelTes pofitively deponing up-

on the Fadl. And therefore the Evidence of the

Probation belongs to the Inquefl, and the Rele-

vancy that thefe Articles conjoined, or any Part

of them, are fufficient to infer the Crime, belongs

to the Judge.

As to the Prefumptions offered for the Excul-

pation of the Pannal, they are not at all rele-

vant ; for though fo horrid a Murder is not to

be prefumed againft Nature, yet being proved,

or fo flrongly evinced, it does but conclude the

Pannal's greater Guilt : And fuppofe that Sir

James Stansfield was formerly Melancholy, and

had been Frantick in the Year 1679, yet it is

known he recovered his Health, and was of a

compofed, fedat Temper of Mind for many Years

thereafter, and was as capable and diligent about
his Affairs, thefe many Years, as he had been
formerly, and was fo confidered and employed
by the wifefl Men in the Kingdom ; and at the

Time of his Death there was no Sicknefs, or re-

turning of Frenzie upon him, but all that Week
he had compofedly done his Affairs-, and did up-
on the Saturday, when he went Home, difcourfe

rationally upon all the Subjefts that occurred :

But ic being fo clearly documented and proven
that he was ftrangled, it is a ridiculous Conceit,
and there remains no PoffibiHiy that after he was
ftrangled, he walked out and drowned him ft If.

And as to that Prefumption, that the Pannal ren-

dered himfelf Prifoner, it was indeed fuitable to

the reft of his Impudence, and he did not ren-

der himfelf till after the Order to apprehend
him was intimate to him, when he could not
efcape, and when he was under Obfervation ;

and there did not want Projed in fixing upon
this Impudence when he could not efcape, as

a Qualification of Innocence, that he would
render.

Sir David Thoirs without Repetition of the Rephes
made by his Majeflies Advocat, doth make his

Duply to the forefaids Reply es, and every Member
thereof, in order a; follows ; viz.

O the fiifl, Anent the treafonable Wofds,
the Pannal's Procurators oppon their form.er

Anfwers, and the Ad: of Parliament whereupon
that Part of the Ditty is founded, being only in

order to fuch treafonable Speeches advifedly fpo-

ken. The conrtant Trad of the Pannel's Life,

in drinking his Majefties good Health at Occa-
fions, and offering to adventure his Life in his

Service in the lafl Rebellion, fufficiently demon-
ftrats, that if any fuch Exprefiion did efcape the

Pannal, as it is denyed, the fame was only rafli

and unadvifcd, and not deliberat and advifedj as

is required by the Ad of Parliament, to infer the

Pains lybelled ; and the Qualifications added by my
Lord Advocat, bearing, that the Pannal did con-
jure the Perfons then prefent to Secrecy, demon-
ftrats that the Pannal was ex incontinenli heartily

forrowful and penitent for the fame. And it's

clear by that excellent Law of the Code, the^Words
whereof are, Si quis Imperatori maledixerit, ft ex

infania miferando, fi ex temeritate, fif petulantia

temn nda, ft ex animo injuriandf ad principem re-

mittendum, which demonflrats, that by the Com-
mon Law, fuch an rafh and unadvifed Expref-
fion was never to be laid hold on to infer a capi-

tal Punifhment, where the Perfon alledged, Ex-
prefTcr thereof, was not otherways fufped of Dif-

loyalty.

2. Repeats the Defence as to Crimes alledged
committen abroad, and it were againft Reafon and
Equity, that Perlbns for one and the fdf-fame
Crime, ftiould be fubjed to the Punifhment of
feveral Jurifdidions, where the Punifliment of the

faids Crimes, are different : But feeing my Lord
Advocat declares he hath no Probation for thefe

alledged Crimes, but Certificats and Affidavits^

they cannot be obtruded as a Part of the Libel, be-

caufe the faids pretended Certificats and Affidavits,

are neither infert in the Libel, or given out to the

Pannal, and all Crimes are to be proven teflibus,

non tefimoniis ; and if the Cuftom of Affidavits

fhould be introduced in this Court, all Pannals

(how innocent foeverj might be murdered, by be-

ins
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ino- deprived of their unanfwerable Obje6lions a-

gainft the Granters of thefe Affidavits, &i:. and

therefore they cannot be fuftained as a Qualification

to load the Pannal, or make the Inqueft have a pre-

judicat Opinion ot him.

3. As to my Lord Advocat's Reply anent the

Aft of Indemnity, the former Defence and Adl of

Indemnity is opponed, and bears exprefly Mur-
ders, Robberies, Slaughters, and all other Crimes

committed againft his Majefty, and Laws of the

Kingdom, either by Word, Writ, or Deed ; which

undoubtedly excludes all alledged Crimes, faid,

done, or committed by the Pannal before that Time -,

and this Favour, (ff gratia principis, is to be am-

pliat and extended, and not reftrifted, and all his

Majefties Judges and Officers of State are com-
manded to futlain the fame, according to the moft

ample Interpretations for the Pannal, that the Words
will allow.

4. The Pretence that the Pannal was of the

Quality of a Burger, or a Baron, is moft irrele-

vant, the Pannal having no vifible Fortune at the

fame time ; and as my Lord Advocat himfelf ac-

knowledgeth, no Expeftation of any Fortune what-

foever : So that if Barons, Burgers, Life-renters,

"Woodfetters, and likewife thefe who have no-

thing in Poffeffion at the Time, fliall be fecluded

from the Benefit of that Indemnity, it is fcarce in-

telligible to whom, and from what Caufe the fame

was granted. 5, And as to that Part of the Re-

ply, bearing, that this was a privat Injury, and fo

not comprehended within the Aft of Indemnity,

the former Defence is opponed, and all Pretence of

privat Injury was taken away by DilTimulation or

Death.

As to the Pretence that the Reconciliation can

be no Defence againft the Lybel, as to v'wdiSla piib-

lica, and that the Letter whereupon the Defence is

founded doth not import a Diffimulation -, it is du-

plyed. That the Aft of Parliament being an Com-
minatory Law, and principally intended in Favours

of Parents, the fame was never yet made ufeof, and

it were very hard to make ufe of the fame to deprive

a Parent of his Child, for any rafh or paffionate

Expreffion ; efpecially, where upon Repentance the

Father had remitted the Injury ; but the Father be-

ing in effeft Judge of the Injury, his remitting the

fame ought at leaft to affoilzie the Child from any

capital Conclufion. And as to the alledged habitual

Curfing, the fame is denyed, and the former De-
fence founded upon the Aft of Indemnity, is repeat-

ed and opponed, and the Lybel is opponed, which

doth not bear habitual Curfing, but particular Afts

at particular Times.

And as to the Qualifications alledged by my
Lord Advocat, for clearing that the Defunft Sir

James Standifield was murdered, the Pannal is truly

forry, that for his own Defence, and for clear-

ing of his own Innocence, his Lawers fhould be

neceffitated to plead any thing relating to his Fa-

therms Infirmities, or Way and Manner of his Death.

But it is dupiyed,_That the whole Prefumptions

adduced by my Lord Advocat are allanerly fallaci-

ous Conjeftures, and can neither he feparatim, or

complexly relevant to infer any fuch thing, be-

caufe, I. That the Minifter did hear a whifpering

Noife, and was thereby terrified, his Terror and
Confternation having (as he himfelf pretends) put
him in a Diforder and Confufion, he was thereby

rendered incapable to obferve or judge of any thing
that happened. 2. That the Body was fwimming
above Water, imports nothing, the Defunft hav-
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ing a great Coat of thick Cloth about him, which
was fufficientto keep him floating above. 3. The
Pretence that there was no Water in the Dcfunft's
Bociy when the Chirurgions vifited the fame, im-
ports/nothing, becaufe the Defunft's Body having
been feveral times ftirred before that time, by which
the Watc'- might have run out, as it aftually did
(in cafe there was any Water within it).

4. Albeit where a Man is drowned unwillingly,
and endeavours to breathe, fo long as he can, his
Breathing may fuck in the Water : Yet if a Man
intend to drown himfelf, he will certainly endea-
vour all Means for quick Difpatch of himfelf, and
thereby keep in his Breath -, and the keeping in of
the Breath after that Manner was fufficient, both to
keep the Body floating, and the Water from coming
in.

5. To put the Matter beyond all Queftion, the
Defunft was laying in the Water a confiderable
Space from the Bank; and albeit the Ice was not
fo ftrong as to have carried a Child, yet the lq&
was whole and entire betwixt the Defunft and the:

Bank, which demonftrats, that the Defunft had
jumped in from the Bank, to that Place where he
was lying. 6. As to that Pretence, that there was
Blood about the Defunft's Neck, all lapper'd and
bruifed before Incifion was made, the Defunft be-

ing pulled out of the Water, by an great Cleik,

the touching of the Neck with the Cleik, when his

Breath was juft gone out, was fufficient to have made
the Blood where that Part was, to lapper and con-
geal. 7. As to the Declarations of the Phyficians

and Chirurgions, they are only Declarations ex au-

ditii, and upon Report of one or two Chirurgions*

and hath no Foundation, but the Ignorance or

Knowledge of the faids two Reporters , neither can
any fuch Declarations be obtruded againft the Pan-
nal, becaufe not given out with the Lybsl : But
whatever may be inferred from thefe Prefumptions,

whether the Defunft was murdered or not, the fame
does not concern the Pannal, unlefs his Accefilon

to the Murder were inftrufted, as is impoffible it

can be.

As to the Qualifications alledged by my Lord
Advocat, for fixing the Murder, or Acceffion

thereto upon the Pannal •, it is duplyed to the firft.

That the Pannal's alledged vitious Life, and the

Story at Treves, his being drunk in Prifon, and

threatning to cut Throats upon fmall Provocati-

ons, the fame are extrinfick to the Libel, and can-

not be refpefted. 2. As to the alledged Threat-

ning ufed in Ja7nes Smilh's Houft, the Lybel is op-

poned, bearing thefe Expreffions, to have been

ufed in the Year 1684, or fome Year preceeding j

and therefore the former Defence founded upon the

Indemnity, is repeated, and opponed. And where-

as my Lord Advocat pretends, that ?nm^ pnzce-

denies cum damno fequuto, is fufficient either to fix

the Guilt upon the Perfon who ufed the Threats,

or at leaft to burden him with the Probationj

that another committed the Crime. It is duplyed,

I. That my Lord Advocat's Pofition is abfolutely

denyed, unlefs he can inftruft fome other pofitive

Acceffion againft the Pannal •, and thefe pretended

Threats being taken away, not only by the Aft of

Indemnity, but likeways by Diffimulation, which

is not only ofi^ered to be inferred from the Letter

made mention of in the Defence, but likeways by

the Defunft's owning, receiving, intertainjng,

furniffiing, and providing for the Pannal, in every

thing fuitable as his eldeft Son, the fame doth

undoubtedly take away all Pretence that can be

founded
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founded upon threatning, fo many Years preceed-

ing ; and by no Law can the Pannal be burdened

to prove who were either A6tors, or in AccelTion

to his Father's Murder.

As to the fecond Qualification bearing, that the

Defunft faid to feveral Perfons, that the Pannal

offered to invade him (denying the fame) the Fa-

ther's Affertion could not infer a Crime againft the

Pannal, unlefs the Crime it felf were otherways

proven by Witnefies, and the fame is libel'd to

have been faid by Sir James before the Aft of In-

demnity. And Sir Jamei's other Affertion, that

he was in Trouble, tor fear of Prejudice from his

Family, cannot infer a Crime, efpecially againft

the Pannal ; and far lefs can it be proven by the

Relift and the other Son, who in Sir Jamei's Ap-
prehenfion were defigning Mifchief againft him,

and for their own Vindication, they would cer-

tainly depone partially againft the Pannal. And the

fame is repeated againft the other Expreffions

alledged fpoken by the Mother ; and Witneffes

cannot be received to prove what another Witnefs

faid.

As to the Pretence, that the Pannal refufed to fup

with his Father the Night before his Death. It is

duplyed, the Pannal was not at all in ufe to fup, ex-

cept on Sundays-N'i^x.. And the Pannal had no

Kindnefs for the Minifter, becaufe he and others of

his Gang had endeavoured to keep up Difcord be-

twixt him and his Father.

As to the alledged Bleeding of the Corps, the

former Defences are opponed -, and albeit the Pannal

did help to lift his Father's Corps before the Inci-

fion, yet no Blood did appear till long thereafter

that the Incifion was made, and the Pannal did

fall to grip that Part of his Father's Head where
the Incifion was. So that the Blood falling from
the Wound, can neither be a Ground nor Prefump-
tion for Guilt ; and though the Pannal was fur-

prifed to fee his Father's Blood, yet the fame did

only proceed from natural Duty and Affeftion, and

not from any Apprehenfion of Guilt. And thefe

Qualifications being all libel'd and debated upon,

it is humbly defired for the Pannal, that the Lords

of Jufticiary would give a feparat Interloquitor up-

on every particular Qualification.

Sir Patrick Hume for the Pannal adds. That as

to the Point of Treafon, It is offered to be pro-

ven, that it was when he was drunk, and after

Cups, and is fo prefumed, efpecially it being, as

ic is acknowledged by the Libel, in a drunken

Company.
2. As to the Aft of Indemnity, it is extended

to all Crimes except the Archbifhop's Murder, and

exceptio firmat, regulate kSc. And the Aft bears not

that Claufe excepting other Crimes, which ufes to

be excepted.

3. As to the Qualifications condefcended on in

my Lord Advocat's Anfwer, either they are libel'd,

and fo oppones the former Anfwer ; and if they be

not libel'd, they cannot be confidered as Qualifica-

tions.

4. Whereas it is alledged, that the Pannal was

in ufe to threaten to cut Throats, when in Paffion,

the Argument is retorted, for though he threat-

ned, nothing followed j and fo his Threatnings were

but verha ja^antia.

5. As to the Citation out of Mattheus, that

Parties may be punifhed upon Prefumptions, it

is anfwered, that the Cafe there ftated is where

the Perfon who , committed the Slaughter was

apprehended in the Place where it was committed.

That he was all bloody, and with a bloody Sword,
anfwerable to the Wound, and that he became
pale when he was apprehended, and that he had
made no Anfwer, but in Terrour fled away

;

which are fuch Afts as do evidently make appear
the Slaughter, and could admit of no other Con-
ftruftion ; but that cannot be pretended in this

Cafe, where all the Prefumptions are remote and
extrinfick, and even in the Cafe infianced by Mat-
tbeus, and others of that Nature, they are only to
take Effeft in order to an Arbitrary, but not a Ca-
pital Punifhment, which is the Opinion of all

Lawers who ever wrote upon the Subjtft, and par-
ticularly Mufcard, de prob. concluf. 123. Numb. 20,
and 31. where the Queftion is ftated. An plurcs pm-
fumptiones conjunguntur ? in order to inferr a capital

Punifhment : ^And he concludes in the Negative, as

a general Conclufion by all Lawers, but only to in-

ferr an arbitrary Punifhment.

As to the bleeding of the Body, it is offered to

be proven, that the Pannal touched his Father's
Biody before the Incifion, and it did not bleed.

The Lords, Juftice-General, and Commiffi-
oners of Jufticiary, having confidered the Li-
bel, purfued by his MajefTies Advocat" againft

Philip Standsfield the Pannal : And the firft'^Par.t

thereof, anent the Treafon libel'd, they find the

famen as it is libel'd, relevant to inferr the Pain of
Treafon.

And as to the Pannal'scurfing of his Father, men-
tioned in the Indytement ; They find thefe Expref-
fions, or either of them, viz. The Devil take him,
the Devil rive him, God damn him, relevant to in-

fer the Pain of Death : And repells the Defence
founded upon the Aft of Indemnity, and finds the

Pannal is not under, or below the Quality therein

fpecified.

As to the Pannal's murthering of his Father men-
tioned in the Indytement, they found the Libel as

it is libel'd and qualified relevant to inferr the Pain
of Death, and remits the fame with the Qualifica-

tions libel'd to the Knowledge of the AITife, and al-

lowes Witneffes to be led for the Pannal's proving
his Father to have been melancholy the Day before

the committing of the Murder, and remits to the

Affife to confider the Import thereof, if it be pro-

ven, and repells the whole other Defences proponed
for the Pannal.

The Lords continues the Dyet againft the faid

Philip Standsfield, till To-morrow at Two of the

Clock in the Afternoon ; and ordains him to be

carried back to Prifon, and the Witneffes and

Affffes to attend, ilk Perfon under the Pain of 200
Merks.

Edinburgh, the Seventh of iv^rwarj, 1687.

TyHilip Standsfield, Prifoner, being this Day en-

tered on Pannal, dilated, indyted and accufed for

the treafonable drinking of the King's Confufion,

curfing his Father, and for the cruel and unnatu-

ral murdering of him in Manner mentioned in this

Ditty.

The Interloquitor above- written was this Day
read again in Prefence of the Pannal, and the Affi-

fers after-named, viz.

William Bailly of Lamingtoun.

James Glen, Stationer.

Alexander Reid, Elder, Goldfmith.
Charles Charters, Merchand.
David Hepburn of Hu?nby.

Edward
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Edward Gilkfpy, Merchand.

Robert Sanditands, Merchand.

Samuel Moncrief, Merchand.

Thomas Lendall, Merchand.

Jamei Cleiland, Merchand.

Hepburn of Beinftoun.

ffilliam Paton, Merchand.

George Braithzvood^ Stabler.

John Marjhal^ Merchand.

Alexander Edgar^ Chirurgion in Haddingtoun,

The Affize lawfully fworn, no Objeftion of the

Law in the contrary.

His Majefty's Advocat for Probation adduced

the Witneffes deponing, viz.

John Robertfin, late Servitor to Sir James Stands-

field of New-Milns, aged twenty-four Years, un-

married, purged of Malice, Prejudice, Hatred, Ill-

will, and partial Counfel, and folemnly fworn.

Depones, A little time before Harveft laft, the Pan-

nal being in the Kitchin of New-Mtlns, in the de-

ceaft Sir James Standsfield'^ Houfe, where the De-

ponent was likewife prefent, he faw the Pannal,

Philip Standsfield, take a Cup of Ale, and heard

him fay, there is the Pope's Confufion, the Anti-

chrift's, the Chancelour's, and the King's Confufi-

on, and put the Cup to his Head, and drank a

little, and then gave it to Samuel Spofforth, and

commanded him to drink it on his Knees ; depones,

that there were likewife btCides Samuel Spofforth,

Jeremy Smith, Agnes Bruce, and Elfpeth Jamefin \

and depones, that Philip Standsfield, the Pannal, was

not drunk at the time -, depones, that at the naming
of the feveral Confufions above-mentioned, he

ftill drank a little of the Cup ; and this is xhe

Truth as he fhall anfwer to God : The Deponent

further depones, that he faid to the Pannal, after the

drinking of the faid Confufions, that it was Treafon,

and he anfwered, ye Dog, what are you concerned -,

ye do not underftand to whom ye fpeak.

Sic fubfiribitur

,

John Robertson.

Agnes Bruce, Servant to the deceafed Sir James
Slandifield, aged twenty-four Years, unmarried,

purged and fworn, depones, That a little before

Harveft laft, fhe being in the Kitchin oi New-Milns

with Philip Standsfield, the Pannal, fhe faw him take

a Cup of Ale, and drank the Confufion of the Pope
and the King, and heard him bid Samuel Spaforth fie

down on his Knees and drink the fame, which ac-

cordingly he did •, after this the Deponent went up
Stairs, and knov,rs no more what paft at that Time,
but heard they drank more Confufions. Depones,

that about a Week after it being talked in the Houfe,
that he had drank the Confufions aforefaid, he faid

to the Deponent, God damn him, if he knew who
divulged it, he v/ould be their Death : And this is

the Truth, as flie ftiall anfwer to God. Depones (he

cannot write.

Sic fubfcribitur, Linlithgow.

SamuelSpofforih, late Servitor to Sir James Stands-

field o^New-Milns, a^td. 19 Years, unmarried, purg-

ed and fworn, depones, That a little before Harveft

laft, the Deponent was in the Kitchin oi New-Milns
with Philip Standsfield, the Pannal, where he heard

him drink a Confufion to the Pope, Antichrift, and
the King, and to the Devil -, and the Pannal preft the

Deponent to drink the fame Confufions upon hisKnees.

Depones, John Robertfin, Agnes Bruce, Jeremy Smith,

and Elfpeth Jamefin were all likewife prefent at that

time, and that thefe Confufions were drunk feveral-
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ly : And this is the Truth, as he lliall anfwer to God.

Sicfubfiribitury Samuel Spoffori'h*

John Robertfin, above-defign'd, being re-examin-
ed, purged and fworn, depones. That the Deponenc
being at Morum-C<i.[tk after Harveft laft, in order to

give a Call to a Minifter, the Deponent having met
with Philip Standsfield, the Pannal, he faid to him.
Ye are a wife Lad ; if ye have fubfci ibed that Bond,
the Devil take him, and particularly the Devil take
his Father, and named his Father, Deponed, that

at another time, in the midft of Harveft laft, the

Deponent and Sir James Standsfield, the Pannal's Fa-
ther, being going to Smeitoun with a Minifter, the

Pannal afked him, where he and his Father was go-
ing.? and the Deponent anfwered, that he was going
to Smeitoun with his Father ; and the Pannal, Philip

Standsfield, faid. Devil, let never one of them come
back again, Horfe nor Man. Depones further, Thac
feveral times, and frequently, when the Deponent
had been feeking the Pannal to come to Dinner with
his Father, the Pannal's ordinar Anfwer v/as, the

Devil dame him, and you both, and Devil rive

him, for I will not go to him, and if he had a Six-

pence a Day, he v/ould not go near him, for his Fa-
ther girned upon him like a Sheeps-head in a Tongs,
and that he has heard him fay fometimes, God damn
his Father : And this is the Truth, as he ftiall an-

fvv'er to God.

Sic fubfiribitur, John Robertson.

Williain Scott, Clothier in New-Milns, aged thirty

Years, married, purged and fworn, depones. That
between Michaelrnafs and Martinmafs\2.?c, the Pannal,

Philip Standsfield, having come to the D-"poncnt's

Shop, and afl-ced for fome Tobacco, the Deponent
faid to Philip, his Father would not let him want for

Money to buy Tobacco-, and the Pannal, Philipy

faid, the Devil take him and his Father both, for

there never came an honeft Man out o^ TorkJlAre.

Depones, his Wife was prefent with him, when that

Difcourfe paft. Depones he cannot write. And
this is the Truth, as he fhall anfwer to God.

Sic fiubfcribilur, Linlithgow.

Agnes Bruce, above-defigned, being re-examined,

purged and fworn, depones. That fiie did hear the

Pannal ufualiy vow and fwear he would kill any

Perfon that offended him ; and that the Pannal did

haunt much with Janet Johnftoun, George Thomfon

and his Wife, and that he went frequently out of

his Father's Houfe after Supper to thefe Perfons ,

and further depones, that fhe has heard the Pannal

frequently curfe his Father, and bid the Devil

damn him, and rive him, and fwell him ; and thac

file has frequently heard him cxprefs his Hatred

and Abhorrence of his Father, and that he could

not abide to fee his Father. Further depones, thac

the Monday at Night before Sir James came to

Edinburgh, the laft time he was in it, being about

a Fourthnight before his Death, the Deponenc

was ordered to call the Pannal to his Mother,

after he was gone to his Chamber, and that ac-

cordingly fhe did if, and when the Pannal came

down, the Deponent left him with his Mother

alone ; and when ftie was without the Door, fiie

heard him lay to his Mother feveral times, God

damn him, if he did it not ; and defired his Mother

to take a good Heart, for as long as he had, flie

fhould not want. Depones, Ihe knows not whac

he meaned by thefe Words, but knows there

had been a little Quarrel betwixt Sir James and

P p his
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his Lady that fame Night. Further depones,

that on I'uefday thereafter, when Sir James Stands-

field was going into Edinburgh, Ihe did hear

Philip Standsfield, the Pannal, fay in his Mother's

Chamber (his Father not being prefent) God let

him never return, God let him never fee his Fa-

ther's Face again, the Devil go with him, the

Devil rive him, and take him away ; and that there

was no body in the Room at the Time, but the

Pannal and his Mother, and the Deponent was

at the Door. Further depones, that about a

Month before, Sir James having reproved the

Pannal, upon the Occafion of an Accompt

given in by fVilliam Anderfon, Brewer, Ihe did

hear the Pannal fay, in his Mother's Chamber,

(Sir James not being prefent) God damn him,

if he Ihould not do ten times worfe, and that

he could not endure to fee his Father's Face,

and that he had hated his Father thefe fix or feven

Years. Further depones, that about a Fourth-

night or twenty Days before Sir James his Death,

it being faid that Philip was to go to Town with

his Father, fhe heard him fay, he would be hang'd

e'er he went with him -, let him go, the Devil

go with him, and let him never return ; and this

likewife in his Mother's Chamber, and in her

Prefence. Depones, the Pannal did ordinarly

Ihift Occafions of being in his Father's Com-
pany. Depones, that the Friday before Sir James
his Death, fhe knows the Pannal and Jaael John-

ftoun were a confiderable Time together in the Pan-

nal's Chamber, where the Deponent heard Janet

Johnftoun's Tongue, but doth not know if George

1'homfon and his Wife were wuh them. De-
pones, that on the Wednefday before Sir James
his Death, Philip having curfed fome of the

Servants, the Deponent faid to him, God be

thanked, he was not their Matter ; and that he an-

fwered her with an Oath, fhe knew not how
foon he might be their Matter : And further

depones, that fhe thought Sir James not fo mer-

ry as his ordinar the Night before his Death,

but that he conveyed Mr. Bell to his Chamber,
and thereafter came down to his own ; and the

Deponent having defired to fpeak with Sir James,

his Servant, John Rohertfon, told her fhe could not,

becaufe his Chamber- Door was fhut, and he was
gone to Bed ; and that fhe did then fee Light
in his Roum, and when fhe was going away,
found the Hall- Door, which was without his Cham-
ber-Door, fhut, and that the Hall-Door was not

ufually clofed in the Night time, except Sir James
had done it himfelf, and which he did but once
in two or three Nights. Depones, that on the 5^-

turday's Night when Sir James came Home, he did

go to his Ladies Chamber, vi'here he ftayed not

a Quarter of an Hour, and that his Lady fell a

quarreling of him for going to another Houfe be-

fore he came there, and that the Deponent came
out of the Chamber, and knows not what more
paft there. Depones, the next Morning, when
Sir James was mitt, the Deponent went into his

Roum to put on a Fire, and found the Bed better

fpread up than it ufed to be, and the Curtains

more drawn about it, and the Candle, which
ufually was at the Bed-head, fhe found it ftand-

ing on a Chair at the Bed-foot. And further

depones, that when the Defund's Body was
bringing up to the Houfe, the Deponent would
have had him brought to his own Chamber ; but

Philip fwore that the Body fhould not enter

there, for he had not died like a Man, but like

a Beatt. Depones, that the Body was then put

in the K^alk-Miln (but knows not if Philip cauied

do it) and that the Bqdy from that v/as brouohc

to a Cellar within the Clpfs, where there was very
little Light. Depones, that fl)e did not fee any
Water come out of his Mouth, and that when
the Deponent lifted up the Linnen-fheet, which
was over him in the Cellar, fome of them caufed

let it down again, for it was not fit to let the Bo-
dy be feen. Depones, that Janet Johnfioun v»ras

prefent with the Body in the Cellar with the rett,

and though it was known that neither Sir James
nor his Lady would look upon her for a good Time
before, nar was fhe openly feen about the Houfe,
yet that Morning flie went to the Ladies Cham-
ber, as foon as the Body was taken out, and the

Deponent was prefent and faw her come in, and
well enough taken with. Depones, ihe heard Pki-^

lip, after his Father's Death, Greet and Cry, but

faw no Tears. Depones, immediately after his Fa-
ther's Body was found, he would have forced his

Father's Chamber-Door, it being fhut ; but the

Key being gotten, it was opened, and he enfred

in, and firlt took his Father's Gold and Money
out of his Pocket, and then got the Keys, and
fearched the Cabinet ; and that within an Hour aff

ter his Father v/as brought from the Water, he
got the Buckles of his Father's Shoes, and put
them in his. Depones, that on the Monday aitep

Sir Jameses Death, the Lady and Janet Johnfio.tin

having quarrelled together about fome Remains of
the Holland of the Woonding-flieet, Philip came
down out of his own Chamber, and the Depo^
nent heard him fay to Janet Johnfioun, Hold your
Peace, when I command you, for he would re-

ward her well for the Kindnefs fhe had done to

him at that time. Depones, 'that when the Order
came from Edinburgh to raife the Cojps again, the

Deponent did meet George Thomfon the Taylor,

and perceived him fliakingand trembling, and afk"

ed him what troubled him ? And that his Anfwer,
was, he heard the blackeft News that ever he

heard in his Life, for Sir James's Body was to be

raifed again, and faid he would few no more ia

the Houfe of New-Milns for the World, and ear*,

ried the Mournings to his own Houfe. Depones,
fhe knows nothing of falfe Keys made ufe ol

about the Houfe, only fhe heard the Lady fay,

that there were. Depones, Philip had no loclc-

faft Place in the Houfe, except a lietle Coffer,

and that it once being opened, the Deponent
did fee feveral Keys within it, and that he offered

once the Key of one of the Roums to the Depo/*

nent, but the Deponent took it not, becaufe fh&

had the ordinar Key of the Roum. Depones, that

Philip was in ufe to ly alone, but that after his

Father's Death, he would not ly in a Roum alone-

at New-Milns, and that he declared to the Deponent,

that he was afraid to be alone in a Roum, either

Night or Day, and that he fleept not the Night
after his Father died, and that he fhould not go
into the Roum where his Father lay, if once

he had the Cabinet out of it. Depones, that a 1,

fiiort time before Sir James died, the Lady hav-

ing fallen in a Swond, and the Deponent having
{\

told Philip of it, Philip came to his Mother's
*|

Chamber, and that his Mother told him thert^
ii

that he was like in a fhort Time to lofe his Mo- %

ther; and that he anfwered, in the Deponent''^ i

hearing, that his Father fhould be dead firft

:

And depones, that fome few Days thereafter, in his K

Mother's Chamber again, and in the Deponent's 1

hear- f\
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hearing, he renewed the fame Words with an Oath :

Further depones, that two Nights after Sir Jamei\
Death, the Lady told to the Deponent, that fome-

thing then came in her Mind which (he had heard,

to wit, that Philips before he went to London, when
he was in his Pomp, having heard that Sir James
was to give his Eftate to his fecond Son, in the

Houfe of James Smith in the Nungate, had vowed
to kill his Brother, and the like, or little lefs to his

Father -, and that thereafter when they were coming
into Edinburgh, the Lady renewed again to the De-
ponent the fame Words, and added, what if they

Ihould put her Bairn in Prifon ? And this is the

Truth, as fhe Ihall anfwer to God. Depones Ihe

cannot write.

Sic fuhfcriUtur^ Linlithgow.

John Shandy fometimes Servitor to Sir James

Standsfield, aged 43 Years, unmarried, purged,

and fworn, depones, That a little after Philip Stands-

field, the Pannal's Marriage, the Pannal and De-

ponent being in James Smith's Houfe, in Nungate

of Haddingtoun, the Pannal did expoftulat with

the Deponent, that his Father dealt too narrowly

with him, he being then married; and the Depo-
nent told the Pannal that his Father was in Straits,

and exhorted him to be dutiful to his Father ;

thereafter the Pannal faid, if I knew my Father

would give his Eftate to my Brother John, I would

cut his Throat -, and the Landlord of the Houfe
being by, and prefent, and furprized, cryed out,

God prefervs me, what means the Man! the Land-
lord underftanding by the Word His, his Father

:

And though the Deponent took the Expreffion in

the fame Senfe as James Smith did, yet the De-
ponent endeavoured to excufe it, by faying it was
not his Father that he meaned, but his Brother,

or his Man Donald ; and the Pannal being prefenr,

faid nothing for clearing of the Expreffion ; where-

upon the Deponent went away, and left the Pannal,

and could not endure to ftay longer in his Compa-
ny : Depones, the Night before Sir James's Death,

being the Friday, the Deponent was with Sir James
in his Chamber, in Edinburgh, where the Defundt

was reading a Sermon-Book, and appeared to be fad,

and faid to the Deponent, I have no Comfort in my
Wife and Family. And this is the Truth, as he

fhall anfwer to God.
Sic Juhfcrihitur^ John Shand.

Mr. Roderick Mckenzie, Advocate, being folemn-

ly fworn and purged, depones. That about eight

Dayes before Sir James Standifield's Death, the

Deponent and he having met in the Parliament-

Clofs, the DefuntSt invited him to take his Morn-
ing-Draught. And when they were gone to

Mr. Sheil's Houfe, the Deponent perceiving him
to be in fome Concern, the Deponent afked him,
what troubled him ? The Defundl anfwered, that

he had no Satisfaftion at Home : Whereupon the

Deponent faid, that People reported that he was part-

ly the Occafion of it, having difherifhed his Son the

Pannal, and acquainted him therewith : And the De-
fund: anfwered, ye do not know my Son, for he is

the greateft Debauch in the Earth : And that which
troubles me moft is, that he twice attempted my
own Perfon : And this is the Truth, as he fhall an-

fwer to God.

Sic fubfcriUtur, Rod. Mckenzie.

Archibald Dunbar, Merchand in Edinburgh, aged
26 Years, married, purged, and fworn, depones.
Vol. IV.

95
That the Deponent having met with the deceaft
Sir James Standsfield at Cutter ; but he does not
remember pofitively the Time, but it was either

in the Year of this King's Parliament, or the Har-
vefl: before ; and Sir James and the Deponent, and
fome other Company being in an Roum, Sir
James was difcourfing of his Son's Undutyfulnefs,
and within a little while having heard a Shot at
the Utter-door of the Houfe, and the Deponent
and others offering to go out to fee what the
Matter was. Sir James was unwilling to let them,
left: they fhould come to hazard. And thereafter

having heard another Shot, they did offer to go
down again, and Sir James fiill diffwaded them,
and faid, that it might be his diftradfed Son Philip.

And they having enquired if he was in the Country,
and how he came to fear any harm from him. Sir

James faid, he believed he was in the Country, and
that in his going South, he had followed him to Lo-
thian-burn, and ihot two Piftols, firft one, and then
another at him -, and if it had not been that Sir

James was well horfed, and his Son Philip upon a
Work-Horfe, he had killed him. And Samuel
Menzies having faid, he was fure there could not

be Ball in them ; Sir James faid, he had gotten too
many Proofs of his Son's Unnaturality to him, that

he had no will to be in his Reverence. Depones,
that Sir James all that Night went not to Bed, and
the Deponent fat up with him, and conveyed him
into Edinburgh. And this is the Truth, as he fhall

anfwer to God.
Sic fubfcribitur, Archibald Dunbar.

Mr. William. Clerk, Advocat, purged, and fworn,

depones. That having frequent Occafions to be v.^ith

Sir James Standsfield, and he having defired him
to draw a Difpofition of his Eftate to his Son John^

Sir James did complain of his Son Philip's Unduty-
fulnefs to him : And the Deponent having diffwad-

ed him to do it, fince his Son Philip might be re-

claimed •, Sir James faid, no, for he had no Expe6l-

ation of it ; for when he was at the Lead-hills, there

was fome Piftol fhot at him, which he was fure came
from his Son Philip. And this is the Truth, as he

Ihall anfwer to God.
Sic fubfcribitur, William Clerk.

Mr. John Bell, Minifter of the Gofpel, aged forty

Years, Solutus, purged and fworn, produces a writ-

ten Declaration figned under his Hand, upon what

he knows relating to the Murder j and depones the

fame is Truth, as he fliall anfwer to God.

Sic fubfcribitur

y

John Bell.

Follows the Tenor of the faid Declaration.

The Declaration of Mr. John Bell, in anfwer to

feveral Interrogatories propofed by his Majefties

Advocat before the Lords of the Committee of the

Council.

Imprimis, I declare, that at Sir James Stands-

field's earneft Defire, I went from this Town with

him to New-Milns -, and that by the Way I difcern-

ed nothing but found Judgment, and Reafon in Sir

James, for his Difcourle was both rational and per-

tinent, and that both at Supper that Night, and after

Supper, his Difcourfe was rational, and his Carriage

moft civil, and was pleafed to accompany me to my
Chamber, and fat with me there (as I fuppofed) un-

til it was about ten o'Clock at Night, difcourfing

pertinently, and to good Purpofe.

2. I declare, that having flept but little, I was

awakened in Fear by a Cry (as I fuppofed) and

P p 2 being



2^6 4.3. The Trial of Philip Stanclsfield, 4 Jac II.

being waking, I heard for a Time a great Dinn,

and confufed Noife of feveral Voicts, and Perfons

fometimes walking, which affrighted me (fuppo-

fing them to be evil wicked Spirits) and I appre-

hended the Voices to be near the Chamber-door

fometimes, or in the Tranfe, or Stairs, and fome-

times below, which put me to arife in the Night,

and bolt the Chamber-door further, and to recom-

mend myfelf by Prayer, for Procedion and Pre-

fervation to the Majeftie of God: And hkving gone

again to Bed, I heard thefe Voices continue, but

more laigh, till within a little Time they came about

to the Chamber-Window ; and then I heard the

Voice as high as before, which increafed my Fear,

and made me rife again to look over the Window,
to fee whether they were Men or Women -, but the

Window would not come up for me, which Win-

dow looked to the Garden, and Water, whither

the Voices went on till I heard them no more, only

towards the Morning I heard walking on the Stairs,

and in the Tranfe above that Chamber where I was

lying.

3. I declare, that I told the Women who put on

my Fire in my Chamber that Sabbath-Morning,

that I had refted little that Night, through Dinn

I heard -, and that I was fure there were evil Spirits

about that Houfe that Night.

4, I declare, that about an Hour after Day, Phi-

lip came to my Chamber, and afl^ed if Sir James

came to that Chamber this Morning, and told me
that he had been feeking him upon the Bank of

the Water : Unto which I replyed, I have not

feen your Father ; but what mean ye by the Banks

of the Water ? Whereupon Philip, without an-

fwering, went down Stairs immediately, and with-

in a little Time I followed to fee what he mean-

ed ; and having gone without the Gate, and up

the Cawfey that leads to the Manufaftory, one

came running, and faid, they had found Sir James
lying in the Water : Whereupon I was ftricken with

fuch Aftonifhment, Fear, and Trembling, that I

could go no further, but returned trembling to the

Chamber ; and having fitten down on the Bed-fide,

I faid to an honed Man, who accompanied me, this

is the faddeflf Day that ever I faw : My Affright-

ment in the Night was terrifying to me, but this is

more grievous. And having gone to an honeft

Mail's Houfe, where I took Horfe that Morning, I

faid, if the Majeftie of God did ever permit the De-
vil and his Inftruments to do a honeft Man wrong,
then Sir James Standifield has received Wrong, this

laft Night, which the Lord will difcover in his good
Time.

5. I declare, that after my return from Morum,
that ^a^i-J/i)- Evening, Philip told me that he had

- advertifed feveral Friends at Edinburgh, and that

he was expeding the Commiffary amongft others

that Night: Whereupon I commended what he

had done, in fending for fuch intelligent Per-

fons, and that for two Keafons, (i.) becaufe it was
neceffary his Father's Body (hould be fighted ;

(2.) becaufe they could advife him about his Bu-
rial. Philip anfwered, that he was feen by thefe

that took him out of the Water. But I replyed,

that was not enough, for the Murder committed
was either a violent Murder, or a diftrafted Mur-
der ; and having defcribed what a diftrafted Mur-
der was (upon Philip's relating fome Diftemper
his Father had been in fome Years formerly) I

faid, that I conceived no Perfon could come to

fuch a high Ad of Frenzie, to do fuch a Thing,
but it would be known on him many Hours, yea

fome Days before -, but I could teftifie, that Sir

James was in his right Reafon at ten o'Clock j

wherefore I inclin'd to think it was a violent Mur-
der committed by wicked Spirits ; and fo advifed

that the Corps might be fighted by the neareft

Phyficians and Friends, and the honeft Men living

in that Town : Neverthelefs, they went and bu-

ried Sir James that Night, without either ac-

quainting me, or feveral honeft Perfons who lived

in the Place. Mr. John Bell depones his above
wri-tten Declaration in Truth, as he fhall anlwer

to God.

Sic fubfcribilur, j
Linlithgow,

' ' ' iJoHN Bell.

Sir Robert Sinclair of Steinftoun, purged and
fworn, depones, Sir James Standsfield being at the

Deponent's Houfe, told the Deponent, that he

regrated that his Son Philip had mifpent his Time
and Money •, and when he came home from Lon-
don, he was afhamed to tell how he came on

him in his Chamber at London ; and this is the

Truth, as he ftiall anfwer to God.
Sic fubfcribilur, Ro. Sinclar.

James Murehead, Chirurgion, aged 32 Years,

married, purged and fworn, depones. That after

the Deponent and James Craufurd, Chirurgion,

had opened the Corps about the Neck, and
fewed it up again, and removed the foul Linnen,

and put on again the clean Linnens, in doing,

whereof they were obliged to fhake the Body to

and fro, and move the Head back and forward,

the Deponent defired that the Friends might life

the Body, and put it in the Coffin, and that the

Pannal, having come and lift up the Head, he did

let it fall upon the Table fuddenly, and that it

made a confiderable Noife at falling, and that

the Pannal retired back quickly, rubbi.nghis Flands

on his Breaft, and crying, O God! O God! and

fome fuch other V/ords -, and that the Deponent be-

ing aftoniflied thereat, looked to the Corps, and as

the Pannal did take away his Fland from it, did fee

it darting out Blood through the Linnen, from the

left Side of the Neck which the Pannal touched,

and that the Deponent was amazed at the Sight,

partly through the darting out of the Blood, and

partly through the Apprehenfion he had of the

Murder. Depones, he faw no body touch the left

Srde of the Defund's Head the Time it bled, but

the Pannal. Depones, that as foon as the Deponent
recovered out of his Amazement, he cryed to the

Boy, to give the Pannal fome Triacle-Water, which

he did ; but depones he did not fee Philip the Pan-

nal return again to the Body of his Father. De-

pones, when the Deponent and the other Chirurgion

were putting on the clean Linnens, and ftirring and

moving the Head and Craig, he faw no Blood at

all. And this is the Truth, as he fhall anfwer to

God.
Sic fubfcribilur, James Murehead.

James Murehead, and Ja?nes Craufurd, Chirur-

gions, give in their Report and Declaration in Write,

anent the Murder of Umquhile S\r James Standjfield,

which they renewed upon Oath, in Prefence of

the Juftices and Aflifers, and whereof the Tenor

follows

:

pj- h h Ti C
November ^o, 1687. V/e

, ^ Vo ^ ~
-5 viewed the Corps in Morum

berui6S7. 1^,^^,^,
^

We, under Subfcribers, James Craufurd and James
Murehead, Chirurgions in Edinburgh, having Or-
der from Sir John Dalrymple, his Majefties Advo-
cat, to go to Morum, and there to take up the Corps

of
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o'i Sir James Standsfield, and to fight and view the

fame exadly, and, if need were, to open up the Bo-

dy, and to confider whether there appeared any

Evidence of Wounds, Bruifes, or Strangling up-

on the Corps, befides what might have happened

by his falling or drowning m the Water, &c. In

Obedience thereto, we caufed take up the faid

Corps, and in Prefence of Philip Standsfieldy

Mr, Jndrew Mehil, Minifter of Morum^ James

Hamilton^ Writer to the Signet, James Row and

Alexander Campbel, Merchands in Edinburgh^ Urn-

phray Spurway, James Dick, James Mitchel, and

John Robertfon, Indwellers in New-Milns, and

fome others, having with all poffible Exadnefs

viewed the Corps, we obferved the Face a little

fwelled, and inclining to a dark reddifli Colour,

fome Fulnefsiof fome capillarie Veins in the Pallat

of the Mouth towards the Uvula, as alfo a large

and confpicuous Swelling, about three Inches broad,

of a dark red or blae Colour, from one Side of the

Larinx round backwards to the other Side thereof;

we obferved the Jugular Veins on both Sides the

Neck very large and diftended, and full of Blood -,

there was a large G;velling under and betwixt the

Chin and the Cartilago Scutiformis; there was alfo

a Jictle Scratch below the left Mandibula, which

had rankled the Cuticula, and made fome little

Impreflion on the Cutis : Having made Iricifion

from the Chin down about the Larinx, and crofs

upon the Swelling of the Neck, we found a

greater Laxnefs and Diftance ('as we think) than

ordinary betwixt the Cartilago Scutiformis and Os

Hyoides ; we found the Tumour on the Neck,

containing bruifed, like dark or blackifh Blood ;

the Jugulars, when cut, bled confiderably, efpecially

that on the left Side.

Having opened his Breaft, we found the Lungs

diftended to the filling up their Capacities, but free

of Water : his Stomach, Liver, fifr. were all in

good Condition ; we found no Water within the

Corps •, the Corps had no Smell at all ; the Breaft,

Belly, Privy-Parts, &c. were all well coloured,

there was no Swelliag in his Belly, nor any thing

by ordinary to be feen on his Head. This we atteft,

and fubfcribe with our Hands.

Sic JuhfcribiturAY'''-'
Craufurd,

•^ -^

\ James Murehead.

Edinburgh, December 6, 1687.

In Prefence of the Lord Archbifliop of Glafgow,

Lord Tarbat, Prefident of Seffion, Advocat, and
Caftlehill

:

James Murehead, and James Craufurd, Chirur-

gions, being folemnly fworn in the Prefence of the

Committe of Council, depone. That the written

Report anent the Body of the Deceift Sir James
Standifield is true, according to their Skill : And this

is the Truth, as they fhall anfwer to God.
r James Craufurd,

Sic Jubfcribitur, ) James Murehead,

[ John Glascow.

J. P. D. C.

Edinburgh, February 7, 1687.

In Prefence of the Juftices and Aflifers.

James Murehead, and James Craufurd, Chirur-
gions, being folemnly fworn, depone upon the
Truth and Verity of the above-written Declaration
in all Points,

James Craufurd,
James Murehead,

Linlithgow,

Sic Jubfcribitur, i

Follows the Chirurgions of Edinburgh their Opinion

anent the faid Murder.

E, under Subfcribers, Chirurgions in Edin-

burgh, having fully confidered the Report
made by Jatnes Craufurd, and James Murehead, con-

cerning the Condition of the Corps of Sir James
Standsfield, and though it be not ufual to declare

more than Matter of Fadl, yet in Obedience to

your Lordfhips Commands, where ye defire to be
informed, if thefe Symptoms, found upon the Bo-
dy, do import Drowning or Strangling -, we hum-
bly ofi^er our Opinion, fo far as our Art or Expe-
rience will allow. And whereas the Report informs

us, that there was found a Swelling, and preter-

natural Rednefs in the Face, a large confpicuous

Tumour, about three Inches broad, of a dark red,

or black Colour, from the one Side of the Larinx
round backwards to the other Side thereof, a large

Swelling betwixt the Chin and the Cartilago Scu-

tiformis, the Jugular Veines, on both Sides very

large and diftended ; and when Incifion was made
downwards, betwixt the Os Hyoid and Larinx was
obferved a Laxnes, and Diftance between the Os
Hyoid and the Cartilago Scutiformis, Incifion was
made crofs alongft the Tumour, it was found full

of bruifed Blood ; the Jugulars likeways, when
opened, yielding a coiifiderable Quantity of Blood,

efpecially on the left Side, no Smell or Corruption

appearing in any Part of the Body. It is very pro-

bable thefe Parts have fuffered fome external Vio-

lence, which hath made them appear fo far differ-

ent from their natural Figure and Colour, and could

not be caufed by Drowning fimply. As to the other

Part of the Report, the Breaft and Belly being

opened, the Lungs found diftended, the Bronchi

full of Air, without any Water, nor any Water

found in the Stomach or Inteftines, a Body, when

drowned, being generally found to have much Wa-
ter in it, with other Circumftances of the Report

confidered, gives juft Ground to think he v/as not

drowned. This we fubfcribe at Edinburgh, the.3d

Day of February, 1687. Sic fubfcribitur,

John Ballie, Deacon, Wil. Borthwick,

George Stirling, Thomas Edgar,

James Craufurd, James Murehead.

Follows the Report of the College of Phyficians,

Edinburgh, February 6, 1687.

TH E College of Phyficians, being aflTembled

at the Defire of his Majefties Advocat, to

confider a Report made by fome Chirurgions, con-

cerning the Body of the late Sir James Standifield,

and to give their Opinion, whether by the faid Re-

port, thp-e is any juft Ground to believe, that the

faid Sir James Standsfield was ftrangled or drown-

ed .? And they have accordingly confidered the faid

Report. They are of Opinion, fuppofing the Ve-

rity of the faid Report or Declaration, that there is

fufficient Ground to believe, that the faid Sir James

Standsfield was ftrangled, and nor drowned. In Te-

ftimony whereof their Prefents are fubfcribed by

Sir Andrew Balfowr, Prefident of the faid College.

Sic fubfcribitur, A.Balfowr, P. C. R. M.

Umphray Spurway, Clothkr at New- Milns, aged

^o Ye3.YS, folutus, purged and fworn -,
depones up-

on the Truth and Verity of his own Declaration

given in by him, which is all written, and fubfcri-

bed with his own Hand, and confifts of two Leaves

of Paper, written on all Sides, which is Truth, as

he ftiall anfwer to God.

Sic fubfcribitur i Umphray Spurwav.
Follows
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Follows the Declaration of Umphray Spurway,

Englijhman.

IUmphra'^ Spurway of New-Milns, Clothier,

being fummoned to appear before the Lords
of his Majeflies Privy- Council in Edinburgh, the

6th of December 1687, to declare my Kuowledge
of what I had feen, and heard, relating to the

Death of Sir James Standifield of New-MUns,- did

then and there declare before the faids Lords, as

hereafter followeth: And after declaring what I

had to fay, was commanded to commit to writing

my faid Declaration, under my own Hand, which

I the aforefaid Umphray Spurway do hereby hum-
bly offer to the above-faid Lords of his Majefties

Council, fubfcribing the fame with my own Hand.
About fix Weeks before the Death of Sir James

Stafidsjieldy after Night I went to pay my Refpefts

to Sir James, as I ufually did when he was at

New-Milfis, at which time I found him not fo free

for Difcourfe, nor fo pleafanc as at other times :

Infomuch that I ufed that Freedom with him, to

^ere the Reafon why his Honour was fo melancho-

ly ? Who, with a great Sigh, wringing his Hands to-

gether,- with Tears trickling down his Cheeks,

faid, M.r. Spurway, I have great Caufe for it •, I

have born my own Burden, without complaining

to otfiers, but I have a very wicked Family, and

it's very fad, that a Man fhould be deftroyed by his

own Bowels ; but let me be never fo fparing in

my Expence, both at home and abroad, yet they

at home of my Family confume me; condefcend-

ing on fome Particulars, of fome extravagant Sums
of Money, monethly brought in to him, that his

Family had expended befides what he allowed for

them, which was very fufficient : But that which

grieved him mofl was, that his youngefl Son,

vyhom he had fome comfortable Hopes of, and
upon whom he had fettled his Eftate upon, his

juft Debts being firft payed, and that to the

Knowledge of his Son; but now he was fruftrated

of his Hopes of that Son too ; for his eldefl

Son had debauched his youngefl: Son, who had

feveral Times of late come in drunk, as the other :

This he declared to me with very great Grief of

Heart, But the Saturday's-Night after Sir James,
and a Minifter, one Mr. Bell, came to New-Milns
from Edinburgh, I came in at the Houfe of one

James Marr, where I faw Sir James and Mr. Bell

fitting by the Fire, before he had been at his own
Hdufe, which I wondred at, having never known
the like done by him before; but fince, I have

had my Thoughts, that he had a Fear upon him
(good Gentleman) of going to his own Houfe ;

but having fat fome time with him, he defired

Mr. Marr to fend one of his People at his Houfe,

to know, if they had kindled a Fire for him ;

and upon the Return, the Meffenger gave this

Anfwer, May it pleafe your Honour, your Fire is

kindled for you ; upon which Sir James, and the

Minifter arofe, and took their leave of Mr. Marr ;

and I alfo accompanied Sir James and, the Mi-
nifl:er half the Way toward his Home, and fo took

my leave of him, wifhing his Honour a good

Night. But the next Morning, being Sabbath-

Diy, after the Light well appeared, one Jgnes

Bruce came at my Chamber-door, and knocked.

I went and opened the Door. Says fhe. Sir, Sir

James is gone out of his Lodging-Roum this Morn-

•ing, and we have fought all the Roums of the Houfe

for him, hut cannot find him. She goes off, I im-

mediately followed her, and when I came out of
my Door, I met with Mr. Philip Siandsfield, and
James Dick. Mr. Standsfield declares to me. Lord,
Mr. Spurway, what fhould be the Caufe of this

Man^s Difcontent, that he fhould thus leave his

Lodgings, and walk out? To which I replyed. Sir,

do you wonder the Caufe of his Difcontent, %vho never

gave him Content, but had been the Caufe ofgrieving

him, from one to the other of them, ever fince I knew
the Family ? But he turned his Back upon me,
and made no Reply at all ; however I went at

Sir James's, Houfe, but could not procure the Keys
of neither of the Gardens, and i fcnt abroad of
Sir James's Servants, and of my own, fome on
Horfeback, and fome on Foot, to inquire after

him : At laft a Servant of mine, one iVilliam

Bowman, found him in the River, a little be Welt
the Town. I went at the Place, and faw him
lying about two Yeards, or eight Foot from the

Brink of the River, lying upon his Belly, juft at

the Top of the Water, as it were floating, only
his Coat and Weftcoat loofe about him, and a
Shirt on him that I faw. 1 faw the Place at the

Brink of the River, where fome one had flood

all beaten to mafh with Feet, and the Ground ve-
ry open and mtlluw, although a very hard frofty

Morning ; fo I gave Order to fome to get a Lad-
der, and to fet one End into the River, as near

the hir-der Part of Sir James as they could, and
the other End of the Ladder to fall at the Top of
the Brae, which was very deep, and fo they

might get him out eafily ; fo I came away from
the Place, and defired Mr, Marr to fee the Body
landed, declaring that I would go home, and write

to Mr. Geojge Hume, Merchand in Edinburgh, of
the fad Sight which I had feen, defiring him to

communicat the fame to my Lorn Advocar, with

Defire to know by the Meffenger his Lordfhip's

Pleafure, what of Advice or Direftion he would
be pleafed to give concerning it, and it fhould be
followed : But the Meffenger that I fent, after he
had delivered my Letter to Mr. Hume, and Or-
der given by Commi/Tary Dairymple how to pro-

ceed further with the Body of Sir James, which
Order was direfted to myfclf by a Letter, which
when I read the Letter, the Contents v/as : That
I fhould endeavour to procure two or three dif-

creet Perfons of New-Milns to myfclf, and we
together view the Body of Sir Jatnes ; and if we
found no Grounds to believe that his Perfon

had been v/ronged by others, that then with all

fpeed he fhould be buried, and that as privatly,

and with as little Noife as could be; But this

Letter which was the Commiffary's Order to

me, was fent by the Hand of one James Mitchel,

Kinfman to Sir Jatnes ; for that Horfe that the

Exprefs rode on to Edinburgh, was taken out of

the Stable, where he was fet up : And one

Mr, Patrick Smith, the Brother-in-Law of Sir

James Standsfield, mounted on him to come for

New-Milm : So that my Exprefs was thereby

difabled to bring me the Anfwer of my Letter

;

and the faid James Mitchel, who brought my
Letter, came home at the Place by Nine of the

Clock that Sabbath'Dny at Night, and gave an

Account of the Letter that he had for me ; but

they diffwaded him from bringing it me, fo that

I had it not till three Hours after Sir James was

buried. But upon Monday Morning, I arofe

about three or four of the Clock ; and coming
out of my Houfe, I faw great Lights at Sir

James's Gate, which occafioned my going down
to
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to fee what the Matter was ; and as I went, I

met with one William Rohinfon, coming up of

Home ; I afked what the Meaning was of thefe

Lights, and of the Horfes that I then faw at

Sir Jamei's Gate ? Who anfwered me, That Sir

Jamei'^ Corps were brought out at the Gate,

and that they were carrying it at Morum, to be

buried, having received Orders from my Lord

Advocat for that Purpofe. At which I returned

to my Houfe, thinking it very ftrange thus to

proceed without having had the Corps viewed

by fome Perfon, as I well knew was cuftomary

in England in fuch Cafes. The next Step, to my
Remembrance, was. That upon the 'Tuefda-j

Night following, after T was in Bed, one Mr.

Alexander Cam])bell in Edinburgh, with one Mr.

James Row, and an Gentleman, one Mv. Hamillo}?,

with two Chirurgions, came at my Houfe, and

caufed me to rife out of my Bed, fhowing me an

Order, which they had from my Lord Advocat,

for the taking up again the Body of Sir James

Standsfield, and commanded me to make ready to

go with them ; and having feen the Order, readily

fubmicted thereunto, and when coming upon the

Place at Morum, caufed the faid Grave to be open-

ed, and the Coffin taken up. It was carried into

the Church, and there opened ; and as foon as

Sir Jamei's Grave- Cloaths were taken off him,

and all his upper Parts uncovered, home to his

Privy-partSj methought his Face looked not as I

expedted, nor as others had infinuated, that were at

the dreffing of him at firft ; for they faid, that his

Body and Face was very fair and frefli ; but I

found his Face, at firft View, of another Com-
plexion, being blackifh, with fome Strakes of

red, like {landing, or rather ftrangled Blood -, and

under his left Ear I faw a fwelling home to his

Throatj of a blackifli red Colour. After this

I faw the Chirurgions opening his Body, beginning

at the Top of his Chin, and fo down to the Pit of

his Stomach, and then cut his Skin on both fides his

Throat, towatds each Ear, and coming at the Place

near his left Ear, that I faw fwoln, I there faw of

corroded or congealed Blood, lying a Lump of a

great Thicknefs, and two or three Inches long,

which proved to me he had been ftrangled : And
one Thing more I obferved, that when Mr. Mure-

head put ori his Cap at firft from his Head, in flip-

ping it back. Sir Jamei'?, Eye-lids opened, and his

Eyes appeared, but his Eye-lids much fwoln, and

very red, which did alfo prove to me a Symptom
of Strangling.

This being done, and his Breaft opened, fo

that his Intrals appeared, and to me feemed in

good O.'der, and no Appearance of Water in his

Body, neither then, nor when firft he was taken

out of the River: The like, I think, has not been

ever known by any Man that caft himfelf, or that

has been caft into a River alive, and not to have

his Body full of Water ; nor that ever a dead

Man fnould lie at the Top of the Water, where

no running Stream is, but a ftill Water, of about

five Foot deep : But to me in this it fhowes,

that as God is a Wonder-working God, fo he has

in this fhowen no lefs, to convince Men, that this

worthy Gentleman murdered not himfelf, but was
murdered.

But "my laft Obfervation was of a Wonder
more, that the Lord did ftiow, when the Chirur-

gions had caufed the Body of Sir James to be by
their Servants fewen up again, and his Grave^
Cloathes put on. A Speech was made to this

purpofe 5 It is requifit now, that thofe of Sir James.

Standsfield's Relations, and neareft Friends, fhould

take him off from the Place where now he lyes, and
lift him into his Coffin. So I faw Mr. James Row
at the left Side of Sir Jameses Head and Shoulder,

and Mr. Philip Standifield at the right Side of his

Head and Shoulder 5 and going to lift off the Body,
I faw Mr. Philip drop the Head of his Father upon
the Furm, and much Blood in Hand, and himfelf

flying off from the Body, crying, Lord, have Mercj
upon me ! or upon us ! wipeing off the Blood on
his Cloaths, and fo lay himfelf over a Seat in the

Church, fomie fuppofing that he would fwarff or
fwoun away, called for a Bottle of Water for him.
After this we went for Morum-Ca.^\e, where Mr.
Philip Standifield, my felf, and feveral others, flayed

^'

until it was Day : In which time I challenged Mr,
Philip for hisUnkindnefs to me, by his not inviting

me to accompany the Corps of his Father, whefi
firft buried, knowing the Intimacy that there was
betwixt his Father and my felf; and that of all the

People in or about the Town, his Father delighted

in no one's Company as in mine ; and that he did
not give me Notice of his Burial, that I might do
my Jaft Office of Love and Service to him, by
accompanying his Body to his Burial-place ; I took
it very ill from him. So then Mr. Philip fwore,

that he had fent two of his Servants to invite me,
but if thofe damn'd Rogues would not do it, what
could he help it ? and yet did declare, as is pro-

ved, and as himfelf fince confefs'd before my Lord
Advocat, that he would not invite me, affigning

this as his Reafon, fuppofing that my felf and
James Marr had been Inftruments of fetting his

Father againft him, which was a falfe Suggeftion.

All which Particulars I have before the Lords of

his Majefties honourable Privy Council declared :

So, by their Command, I have in this Sheet of Pa-
per written it over with my own Hand, and do '

hereby fubfcribe my Nartie, the fixth of December,

1687.

Sic fubfcrihilur, per me, Umphray Spurway.

Edinburgh, the 7th of February, 1687,

In Prefence of the juftices and Affifers, Umphray
Spurway ownes his Declaration above written to

be Truth in all Poynts ; as he fiiall anfwer to

God.

Sic fubfcrihilur. Umphray Spurway,
Linlithgow.

James Mitchel, Nephew to the deceas'd Sir Jamei

Slandsfield, aged twenty Years, unmarried, purged

and fworn, depones, That about twenty Dayes be-

fore Sir James Standsfeld's Death, being in Com-
pany with Philip, the Pannal, he heard the Pannal

lay, that if his Father did difpone his Eftate by
him, he would kill him, though he fl:iould die in

the Grafs-Mercat for it. Depones, that feveral

Times about a Month before Sir Jamesh Death, he

heard the Pannal fay, that little Thought the Peo-

ple had how foon the Pannal would be Laird ; and

when he was, he would then ride in their Skirts

that had been ill to him. And this is the Truth, as

he Aall anfwer to God.

Sic fuhfcr'ibitur. James Mitchel,

John Topping in Monkrig, aged twenty- five Years,

married, purged, and fworn, depones. That upon

the Sahbath-'M.ovmno after Sir James Standsfeld's

Death, the Deponent coming from Monkrig to

New"
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New-Milns, by the fide of the Water, he dif-

covered a Body floating, and faw Philip Stands-

field looking to that Place of the Water where

the Body was, and the Deponent afked the Pan-

nal, whofe Body that was in the Water ? And the

Pannal made no anfwer ; and when he came to

New-Milns, he heard chat Sir James's Body was

found in the Water. Depones, he faw the Body
taken out of the Water, and went alongft with

it, near to the ffalk-Milns, but obferved no

Water come from the Body, This is the Truth,

as he (hall anfwer to God. Depones he cannot write.

Sic fubfcribitur, Linlithgow.

James Dick, in New-Milns, aged fourty-feven

Years, married, purged and fworn ; depones,

That the Pannal, Philip Standsfield, and the Depo-
nent, being at Morum, after taking up of the

Corps, and difcourfing about the finding of the

Body in the Water, the Deponent faid to the

Pannal, that he faw fomething in the Water,

when they were fearching after Sir James, but

he did not fuppofe it to be Sir James's Body, and

the Pannal faid, I faw him before any of you.

Depones, that he faw the Body after it was ta-

ken out of the Water at the Brink of the Brae,

and went alongft with the Body a Piece of the

Way, and obferved no Water come from the

Mouth. And this is the Truth, as he fliall anfwer

to God.

Sicfuhfcribitur, James Dick.

His Majefties Advocat defired that James Thom-

fon. Son to George Thomjon in New-Milns, and

Anna Mark, Daughter to Janet Johnftoun, Spoufe

to the faid James 'Thomfon, might be examined

as Witneffes againft the Pannal, for proving his

Acceffion to his Father's Murder. And the Pro-

curators for the Pannal having alledged, that the

forefaid Perfons were but Children, and fo not by
Law capable to be Witnefifes, the Boy not being

above thirteen Years of Age, and the Girl not

above ten Years.

The Lords Juftice General, and Commifli-
oners of Judiciary, refufed to receive them as

Witneffes; but in regard the Perfons on the In-

queft earneftly defired the faid James Thomfon

and Anna Mark might be examined, anent their

Knowledge of the Pannal's Acceffion to the for-

faid Murder, they allowed the forenamed Per-

fons their Declarations to be taken for clearing

of the Affife. And accordingly the faid James
^homfnn being examined in Prefence of the Ju-
flices and Inqueft, declared as after follows ;

That Janet Johnftoun came to George Thomfon's

Houfe betwixt nine and ten at Night, and Philip

Standsfield, the Pannal, came there fhortly there-

after : and the Houfe being dark, the faid Philip

gave the Declarant a Turner to buy a Candle,

which he did in the neighbouring Houfe, and

after the Declarant returned with the Candle, his

Mother ordered him to go to his Bed, which

was in the fame Roum, and beat him becaufe he

did not prefently obey. Declares he heard one

come to the Door, and enquire for Janet John-

ftoun, and defired her to come home, and give her

Child fuck. Declares, he knew by the Voice that

the Perfon who came was Agnes Mark, the faid

Janet's Daughter, and that Janet ordered her to

go away, and fhe fhould follow her. Declares, fhe

ftayed a confiderable Time thereafter, and the

faid Thomfon's Wife was defired to go for a Pint

of Ale, and Philip took out a handful of Money

to fee if he had any fmall Money, and finding

hff'had none, the Ale was taken on upon Truft.

Furdcr declares, that the faid George Thomfon and
his Wife, and Janet Johnftoun did (lay together,

and whifper foftly a confiderable Time. Declares,

he heard Philip Standsfield complain that his Fa-
ther would not give him Money, and pray the
Devil take his Father, and God damn his ovi-n

Soul, if he Ihould not make an End of his Fa-
ther, and then all would be his, and then he would
be kind to them. Declares, Philip Standsfield and
Janet Johnftoun went away about Eleven, and
fhortly after his Father and Mother came to the

Bed where the Declarant was lying crofs the Bed--

foot; and the Declarant in the Night-time per-

ceived his Father and Mot.her rifing out of the

Bed, and going out of the Houfe, and that they

ftayed a confiderable Time away, about an Hour
and an half, or two Hours, and that the Declarant
was perfedly awake when they went and were
away, and he wondred what they were going
about. Declares, his Mother came in firft, and came
foftly to Bed, and within fome time after his Fa-
ther came in, and put a Stool to the back of the

Door, without locking it, for the Lock made
always a great Noife when they locked the Door,
and the Declarant's Father called to him when-
ever he came in, but the Declarant made no
Anfwer, that it might be thought he was fleep-

ing ; and his Mother afked, what had ftayed his

Father? And thereupon his Father and Mother
did fall a difcourfing of feveral things, and parti-

cularly his Father faid, that the Deed was done,
and that Philip Standsfield guarded the Chamber-
door, with a drawen Sword and a bendet Piftol,

and that he never thought a Man would have died

fo foon, and that they carried him out towards
the Water- fide, and they tyed a Stone about his

Neck, and leaving him there, came back to

the little Kiln, and reckoned whether they fhould

caft him in the Water with the Stone about his

Neck or not, and whether they fhould caft him in

far in or near tJie fide, and at length they return-

ed and took away the Stone from about his Neck,
and threw him in the Water, Declares, his Father

faid, that yet he was afraid, for all that, that the

Murder would come out, and his Mother an-

fwered, Hout, Fool, there is no Fear of that ; it

will be thought he has drowned himfelf, becaufe

he will be found in the Water. Declares, v/heii

Sir James was miffing in the Morning, the De-
clarant's Mother faid to his Father, Rife quickly,

for if ye be found in your Bed, they will fay, that

ye have a Hand in the Murder. Declares, the Coat

and Waftecoat which were upon Sir James when
he was found in the Water, were fent to Thom-

fon's Houfe, and Thoinfon's Wife faid to her Huf-
band and Jamt Johnftoun, in Prefence of the De-
clarant, that (he was affrighted to fee the faid

Coat and Waftecoat, for fhe thought that fome
evil Spirit was in it, and defired her Hufband to

fend it away, which he would not : And further,

that his Mother faid to her Hufband, in the Decla-

rant's hearing, that fhe was affrighted to be in the

Houfe alone after Night fell ; and, accordingly,

when ever her Hufband went out, fhe went out

with him, which v/as not her ordinary. Declares,

the faid George Thomfton did go into Edinburgh fe-

veral Days before the Declarant's Mother was

brought in, and (he did immediately after he came
into Edinburgh fend away Sir James's Coat and

Waftecoat, and that ftie was never in her own Houfe
after
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after Night, fince her Hufband came in, but did

lie in Janet Johnjlouri's Houfe.

Sicfubfcribitur, Linlithgow, I.P.D.

Anna Mark, Daughter to Janet Johnftoun, de-

dares, that on the faid Saturdays-'^\^t Philip

came up to her Mother's Houfe, and fent for

George "^homfon and his Wife, and thereafter he

fent her to fee if Sir James was come Home ;' de-

clares, that ftie faw Philip, with his Hat off, give a

low Salutation to George 'Thomfon when he came

up to him -, and when fhe returned and told that

Sir James was come, Philip did take a drink, and

runs down to New-Milns ; that about eleven o'

Clock that Night, her Good -father fent her to

feek her Mother, and that fhe found her Mother

with Philip in George I'homfon's Houfe, and that

her Mother bad her go Home, and fhe would come

after her, and that her Good-father thereafter, find-

ing her Mother did not come, fent her for Margaret

IJles to give Suck to the Child, and went Home
again ; but that her Mother did not come long

after that, as fhe thinks, about two in the Morn-

ing, and that Ihe heard her Good-father fay.

Bitch and Whore, where have you been fo long ?

And (he anfwered. Wherever I have been, the

Deed is done, and then went to Bed ; and that

after that, fhe heard them fpeak together, but

could not know what they faid : She declares alfo,

that her Mother faid, fhe was flill feared, and

would not abide alone, nor lie alone in the Bed,

but faid, fhe was afraid.

Edinburgh, February the 7th, 1687.

The faid Anna Mark being examined in Pre-

fence of the AfTife and Juftices, declares affirma-

tive, conform to the above-written Declaration in

all Points.

Sic fubfcribitur, Linlithgow, I.P.D.

Sir George M'kenzie'.? Speech to the Inquefi.

Gentlemen of the Inqueji,

I
Am glad to fee fo flrong and univerfal a

Propenfity for Juftice in my native Country,

that every Man upon firfl hearing this Death,

concluded it a Murder, and trembled leafl it fhould

not have been difcovered. Every Man became

Sollicitor in it, wifhed to be of the Inquefi ; and

ardent Prayers were generally put up to Almighty
God for this End, with as much Earneflnefs as

ufes to be for removing general Plagues. And the

Almighty, in return of thofe, did firfl make fo

clear Impreflions on all Mens Spirits of Philip's be-

ing the Murderer, that he had fallen by thefe : But

his divine Majefty, who loves to fee jufl things

done in a legal Way, furnifhed thereafter a full

Probation in an extraordinary Manner, whereby
we might not only convince our felves, but all

fuch as are not wicked enough to have been the

Authors. You will difcern the Finger of God,
in all the Steps of this Probation, as evidently as

Philip's Guilt ; and this extraordinary Difcovery

has been made, as well to convince this wicked
Age, that the World is govern'd by divine Pro-

vidence, as that he is guilty of this Murder. He
is accufed before you for three Crimes, Treafon,

the Curftng of his Father, and the Murdering him :

Crimes in great Affinity, and naturally fubfervient

to one another -, for to pray Confufion to the

King, who is Pater patriae, is a Curfing our great

Parent ; and what can prove better a Defign to

murder his Parent, than the malicious Hatred that
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prevails over a Son to curfe him ? What reftrains

vitious Men from murdering thofe, by whofe
Death they may expect licentious Liberty, and
an opulent SuccefTion, fave the Fear of the Laws
of the Land, or at leafl an innate Awe of the
Law of Nature ? But here you fee in the Trea-
fon, a Contempt of the Laws of the Land, and
in the Curfing, an Abhorrence of the Laws of
Nature.

There is no Reafon to fufped our Zeal in this

Cafe from any State Defign ; for we took Pains
to fhun a Probation of the Treafon. It was forced
upon us, and not fought by us -, fo violent were,
and are we in the Search of the Murder, that

even Treafon was not able to divert us : Nor
prefs I it at this Time, but to let you fee there
is nothing fo wicked or dangerous, which this

Pannal durlt not attempt. He not only wifhes
the King's Confufion, but drinks it openly ; and
not only drinks the King's Confufion himfelf,
but he forces others to do lb ; nor needed he to
be drunk, to be guilty, for this was the firfl Step
of his drinking ; and to convince you that he
knew it was a Crime, it is proved that he took
his Complices fworn never to detedl it ; the fa-

tal Encouragement which always tempts him to

commit his Villainies. The Curfing his Father is

not from meer Humour or DifTolutenefs, but it

becomes yet probable by a previous Defign to have
his Eflate, and from the Reflraint he found from
him, of being debarred from the ravifliing Hopes
of a boundlefs Liberty. The Exprelfions are va-

rious and execrable, fuch as. Devil take him, drown
him, rive him, let him never come back, let him ne-

ver eat more, &c. and thefe Expreflions, which
fhould never have been once fpoke, were fre-

quently repeited, and are proved, not by fufped-

ed Perfons, or Strangers, but by his Father's, and
his own Servants, and fuch of them too as were
Philip's own Favourits, and who think themfelves

very unhappy in being obliged to depone againfl

him.

You<are then, Gentlemen, in the third Place

to judge, how far this Murder and Parricide are

prov'd •, in which you need to be the lefs fcrupu-

lous, that the Son, who is accufed of it, is to

die however -, for either of the two former

Crimes are fo far prov'd beyond all Doubt, that

though he fhould efcape this, he cannot thefe.

And as to the Probation of this Crime, I mufl

firfl reprefent to you, that in occult or atrocious

Crimes, the Law has relaxed, and remitted much
of its Scrupuloufnefs in Probation, becaufe in

thefe the ordinary Probation cannot be had %

and to admit none but fuch, were to rejeifl all :

And therefore in Hamefucken, which is the beat-

ing a Man in his own Houfe, but much more

the murdering a Man by way of Hamefucken

in his own Houfe, wherein all Means are ufed

to cover, and few can be got for difcovering,

you mufl not expeft two WitnefTes who faw

the Murder committed, but only fuch Probati-

on as can before God convince you, that this

Murder was committed by that Man. No In-

quefi ever failed to find the Murder of Children

to be clearly prov'd, though there were no Wit-

nefTes that faw it committed ; and the murdering

Parents is a more atrocious Crime, becaufe we owe
m.ore Duty to our Parents, than any Parent does

to a Child, and never Son ow'd more than this

did, nor can be more believed to have killed a

Parent. For clearing whereof you are to confider

Q^q firfl.
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firft, that he did not drown himfelf, as was pre-

tended, but was murdered by fome Perfons

;

and, as the Law violently prefumes, that no Man
would murder himfelf, fo, without the Help of

this Prefumption, it is prov'd moft convincingly,

by ocular Infpedion, that he was ftrangled -, the

Marks of Strangling, viz. the congealed Blood,

the Diflocation of one of the Vertebrae in his

Neck, tfc. being vifible Signs prov'd in the

ordinary Way, and we have added to this the

Opinion both of the Chirurgions and Phyficians,

who at once declared, that he was not drowned,

and that he was ftrangled -, the outward Marks

likewife of his not being drowned appearing

as vifibly as that he was ftrangled : So you

muft conclude, that he was ftrangled, except

you can think, that after he had ftrangled him-

felf, and broke his own Neck, he drowned him-

felf.

In the next Place, who could have murdered

this innocent and obliging Gentleman, except

fome Perfon who had Accefs to his Houfe, where-

in he was murdered, and had Malice again ft him-

felf ? And thefe two can meet in no Perfon,

but this unnatural barbarous Son ; for one of

the things that heightens his Guilt is, that he

Ihould abhor a Father, who engaged meer

Strangers to love him as a Friend 1 And we have

prov'd that he not only hated his Father, and

that he had done fo for many Years, but that he

vowed he would take away his Life before Chyift-

mas next ; and that in many various, but clear

Expreflions, and at many feveral Times ; for

fometimes he fwore, if he made a Difpofition to

his fecond Son, he ftiould take his Life -, fome-

times, that he ftiould be Mafter of all before

Chriftmas, and he fhould ufe the Servants as they

ufed him : That though his Mother was like to die,

that his Father fhould die before her: And he fcarce

ever fpoke of his Father, without fwearing he

would ftrike a Sword to his Heart : Nor would

his Pafllon fo much as fuffer him to difTemble,

this, even to his Mother -, and he who durft own
it to her, durft certainly do it whenever he had

Occafion,

I proceed now to clear to you, that I have pro-

ved, that he not only defign'd and vow'd in Paf-

fion, that he would murder his Father, but that

he aftually attempted to 'murder him ; and for

this I have led thefe WitnefTes, who prove, that

when his Father came from the Leaden Mines,

he fled into Culler^ as a trembling Partridge pur-

fued by a Haulk, telling fome Gentlemen, that

he had been purfued feven Miles by his unnatural

Son, who accordingly came to the Houfe, and
ftiot feveral Piftols in at the Windows ; where-

upon the Gentlemen who now depone, were

forc'd to watch with his Father all the Night, and

were forc'd to convoy him the next Day near to

Edinburgh. We have alfo produced other Gen-
tlemen, to whom his Father declared, that he

attempted againft his Life ; and who will not be-
' lieve the beft of Fathers deponing againft the

worft of Sons ? Nor could any thing have dravm

this from the Father, fave the terrifying Danger
to which he was hourly expofed. All the Su-

pream Courts of Europe have found the Attempt
to kill fufBcient to infer Parricide : This is a

higher Degree of Guilt than Curfing, and yet

that infers Death ; and to attempt to kill a Fa-

ther is more villainous than to kill a Stranger.

What fliall be faid then of frequent and delibe-

rate Attempts ? And thus you have this Son
again prov'd guilty of Deatli, and even Parricide.

That which haftened the perpetrating this Crime,
was, that his Father, wearied out with his Villai-

nies, was at laft forc'd to difpone his Eftate to his

fecond Son ; and though there be nothing more
ridiculous than to afk, what Rcafon the Son had
to kill his Father, as he now does ; for there

can be no Reafon for fo barbarous an Adion j

yet this was a Motive to him, and may be a
Proof to you ; for fo kind a Father, who had
tryed all Means and Methods to reclaim his li-

centious Son, had never proceeded to this, un-

lefs he had been driven to it by thofe frequent

Attempts made by his Son upon his Life, in

hopes to enjoy his Eftate by the Death that he was
to give. To difappoint v/hich Hopes, his Father

defigned to fettle his Eftate on the fecond Bro-

ther ; after which Settlement, he could gain no-

thing but the Gallows, by killing his Father:

Whereupon he, to prevent the Delivery of the

Difpofition, did affociat to himfelf

'Thomfon, v/hom himfelf ufed to call the Devil's

Taylor, 'Thomfonh Wife, and Janei Johnftoun^

who was his own Concubine, and his Father's

known Enemy, whom he could never have fre-

quented, except upon fo barbarous a Dcfign.

TkerAfon denyed that he was in the Houfe for

Eight Days before, and yet it is proved he was
in Sir James's Houfe the Night the Murder was
committed. Johvftoun denyed alfo before the

Council, that ftie was out of her Houfe after

Nine o'clock that Night, and yet it is prov'd,

that fhe ftayed Abroad till after Twelve, fo that

her Hulliand was forced to fend for a Stranger to

give Suck to her Infant. Why did they both

deny, or flie abandon her Child, at fo fufpeft a

Time .'' And it is ridiculous to pretend, as they

do, that they forgot fo extraordinary a Circum-

ftance, in fo extraordinary a Night, efpecially be-

ing examined upon it within two or three Days
thereafter. By their AfTiftance the Murder was

defigned to be upon Saturday^ the Day
of January ; but God, to difcover, and revenge

a Murder (which he thought fit to fuffer to be

committed for the Punifhment of fo many pre-

ceeding horrid Crimes) infpired Sir James to bring

with him that Night, a devout Minifter, for pre-

paring the Father, and proving againft the Son ;

and this pious and grave Man, whofe Merit

may be laid in Ballance with many Witneffes,

depones, that he heard that Night the Noife

of many People within the Houfe, which was

inconfiftent with Sir James's drowning him-

felf without it : And depones. That his At-

tention followed this Noife until it died out to-

wards the River, into v/hich he was thrown by

them ; and the Brink is prov'd to have been bro-

ken, and beat by 'many Feet, which fortifies

much this Depofition. It is alfo proved, that

he refufed that Night to come to publick Pray-

er with his Father, fwearing, that he could

not look upon him, and that the next Morn-
ing, when all went to find out his Father, he

confefTed he had firft found him ; but that he

came away without difcovering that he had

found him, nor did he fhew the leaft Grief

when he was found by others ; whereas, if Na-
ture had not been quite devoured by Vice and

Guilt, he had certainly thrown himfelf upon his

dead Father, and had lamented that fatal Death,

which no Man, except he, faw with dry Eyes

;

but
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but whilfl; others were mourning for his Father,

this Mifcreant would not fuffer him to be carried

in to his own Houfe, faying, that he died like a

Dog. O criminal Moderation ! that never appear-

ed in this paffionate Creature, fave upon the Death

of his Father. O curfed Juftice ! never Jhowen,

or pretended to, fave inafferting, that his Father

deferved no Refpeft, becaufe he drowned himfelf.

Upon this villainous Pretext, he caufed throw him
into a remot Houfe, where none were allowed to

fee the Body, fave his own Accomplices, to pre-

vent all Difcovery by Infpedion of it : and for

the fame Reafon caufed bury him very fudden-

ly, in fpight of a Countermand from his Friends

at Edinburgh. But they, fully perfwaded that

Sir James was murdered by his own Son, fent

out fome Chirurgions and Friends, who having

raifed the Body, did fee it bleed miraculoufly up-

on his touching it. In which God Almighty
himfelf was pleafed to bear a Share in the Teftimo-

nies which we produce ; that divine Power, which

makes the Blood circular during Life, has oft-

times, in all Nations, opened a Paffage to it af-

ter Death, upon fuch Occafions, but mofl: in

this Cafe -, for after all the Wounds had been few-

ed up, and the Body defignedly fhaken up and

down, and which is moft wonderful, after ;the

Body had been buried for feveral Days, which na-

turally occafions the Blood to congeal ; upon Phi-

lip's touching it, the Blood darted and fprung out,

to the great Aftonifliment of the Chirurgions

themfelves, who were defired to watch this E-

vent j whereupon Philip., aftonifhed more than

they, threw down the Body, crying, God

!

O God ! and cleanfing his Hand, grew fo faint,

that they vv'ere forced to give him a Cordial.

But lead any Shadow of Difficulty might remain

with you, his Divine Providence, which oft-times

reveals it felf by the Mouths of Babes and Suck-

lings, has brought us two little Witneffes, whom,
as no body could be fo unworthy as to corrupt, fo

none can be fuch Infidels as not to believe, efpe-

cially fmce they depone againft their own Parents,

and have owned firmly in their Prefence, what
-they now depone in yours. From them we have

an Account, how Philip that Night came into

the Houfe of their Parents, and there fwore, He
would be rid of his Father that very Night : How
they went out at Midnight, and after their Re-
turn made their Reflections, how eafily Sir James
had died, and how brifkly Philip had behaved, by-

guarding the Door with a Piftol in his one Hand,
and a Sword in the other ; how they had hung
a Stone about his Neck, but had thereafter ta-

ken it away, and how the Mother durft not

flay in her own Houfe, while Sir Jameses Coat
was there ; and if you had feen this little Boy
upon his Knees, begging his Father to confefs,

with fo much Affection, fo much Judgment, fo

much Piety, you had needed no other Probation

but himfelf. The Father himfelf, before his

Death, was convinced, and frequently foretold,

that his Son would kill him ; and the Mother,
how foon flie heard of her Hufband's Death, and
fome of the Circumftances now infifted upon,

and remembred what fhe had heard her Son fay

to her fclf, and what he had faid at Nunland, con-

cluded he was the Murderer, in fpight even of
that criminal Kindnefs which fhe had for him ;

almoft the whole Nation was convinced of this

before any Probation was led : And the Lords of
the Privy Council, among whom many of our
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Judges fit, did declare, that they thought tha£

half of the Probation which was led before them,
fufficient to convince an Inqueft. How then
fhould the leaft -Scruple remain with you, before
whom fo full, fo clear, and fo legal a Probation has
been led, that like a Bend, every Part of it fup-
ports another, and like a Chain, every Link draws
on another ?

I need not fortifie fo pregnant a Probation, by
laying out before you how often he and his Com-
plices have contradidted one another, and even how
often he has contradifted himfelf in the moll ob-
vious and material Points, and how he denyes every
thing with Oaths, and with equal Confidencej
though never fo clearly prov'd : Albeit fuch as thefe

are the chief things that make up the Probation
in other Cafes ; nor how he fuffered the greateft In*
dignities imaginable from his Complices in Prefence
of the Privy-Council ; though this convinced many
of their Lordfliips, that he was at the Mercy of
thofe Complices, who were too far upon his Se-
crets, not to be flavifhlie fubmitted to. But I can-

not omit, how that fince he came into Prifon, he
has lived fo impiouflie, and atheifticallie, as fiiewes,

that he had no Awe upon his Spirit, to reflrain

him from committing any Crime from a Love to

God, or a Fear to Hell j and that he conftantly fil-

led and kept himfelf drunk from Morning till

Night, thereby to drown the Voice of his Con-
fcience, and to make himfelf infenfible of the Ter-
rors of the Almighty.

The Judges have declared what was neccflary to

be prov'd, and you are only to judge, if we have
prov'd what they thought neceflTary -, and therefore

there is no Place to doubt, if a Man's Life may be

taken upon meer Prefumptions -, for the Judges
have eafed you of that Scruple, by finding the

Grounds in this qualified Libel relevant ; and his

own Advocates have acknowledged this Probation

to be fo ftrong and unanfwerable, that before the

Half of it was led, they went away and deferted a

Client, whom they found they could not defend •, nor

fhould any Man doubt of a Probation, which one's

own Advocats think invincible. If then fuch a-

mongft you as are Fathers, would not wifii to be

murdered by your own Children ; or fuch of you

as are Sons, would not wifh the World to believe

that you are weary of your Fathers, you will all

concur, to find this Mifcreant guilty of a Crime

that God has taken fo much Pains to deteft, and

all Mankind had fuch Reafon to wifh to be pu-

nifhed. May then the Almighty God, whoform'd

your Hearts, convince them -, and may this poor

Nation cite you, as the remarkable Curbers of

Vice, to all fucceeding Ages.

Thereafter his Majefties Advocat protefied for

an Affife of Error againft the Inqueft, in cafe they

fliould affoilzie the Pannal.

The Perfons who pafl upon the Affife of Philip

Staudsfald, return'd their Verdid in Prefence of the

faids Lords ; whereupon the Tenor follows.

The whole Affife called upon the Jury of Philip

Standsfeld, upon the three Points following, par-

ticularly lybel'd againft him •, to wit, the Crime

of Treafon, the Curfing of his Father, and Ac-

ceffion to his Father's Murder ; they unanimoufly,

in one Voice, by the Mouth of Willinm Baillie of

Lamingion, their Chancelor, finds the Pannal guilty

of the forfaid Crimes.

Sic fubfcribitur, William Baillie,
of Lamington, Chancelor.

Qji The
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THE Lords Juftice General, and Commif-

fioners of Jufticiary, having confidered the

Verdia of the Affife returned agai nil P/^z7//) Slands-

field, they, by the Mouth oi John Lejlie, Dempfter

of Court, decerned and adjudged the faid Philip

Standsfield to be taken upon JVednefday next, be-

ing the 15th of February inflant, to the Mercat-

Crofs of Edinburgh, and there, betwixt two and

four a- Clock in the Afternoon, to be hanged on a

Gibbet till he be dead, and his Tongue to be cut

out, and burnt upon a Scaffold, and his right

Hand to be cut off, and affixt on the Eaft-Port of

Haddtngtoun, and . his Body to be carried to the

Gallowlie betwixt Leith and Edinburgh, and there

to be hanged up in Chains ; and ordains his Name,

Fame, Memory, and Honours to be extinft, his

Arms to be riven forth, and delet out of the Books

of Arms, fwa that his Pofterity may never have

Place, nor be able hereafter to bruik or joyfe any

Honours, Offices, Titles, or Dignities, within this

Realm in time coming, and to have forfaulted

amitted and tint all and fundry his Lands, Here-
tages, Titles, ORices, Tacks, Stedings, Roums,
PofTefTions, Goods and Gear whatfomever per-

taining to him, to our Soveraign Lord, to remain
perpetuallie with his Highnefs in Property ; which
was pronounced for Doom : Whereupon his Maje-
flies Advocat afked, and took Inflruments.

Jo. LOCKHART.
Da VI D Balfour,
IROGER HOGE,
P. L V O N.

Sic fuhfcribitur.

Extradled forth of the Books of Adjournal, by
me Mr. Thomas Gordon, Clerk the Juilice- Court.

Sic fubfcribilur, Tho. Gordon.

Which Doom and Sentence, above-written, was
accordingly put to due Execution upon the Per-
fon of the faid Philip Standsfield, in Manner above
prefcribed.

CXLIV. The Trial of the mofl Reverend Father in God^ Dr. William San-

croft, Lord Archbijhop of Canterbury, and of the Right Revere?id Fathers

in God^ Dr. William Lloyd, Lord Bifiop of St. Afaph, Dr. Francis Tur-

ner, Lord Bifiop of Ely, Dr. John Lake, Lord Bifiop of Chichefter,

Dr. Thomas Kenn, Lord Bifiop of Bath and^dh, Dr. Thomas White,

Lord Bifiop of Peterborough, and Sir Jonathan Trelawny, Lord Bifiop of
Briftol *, at the Kings-Bench, for Puhlifiing a Libel, June 29, 1688,

Trin. 4 Jac. II.

Friday June 15, 1688.

Sir Robert Wright, Lord Chief Juflice,'

Mr. Juftice Holloway,

Mr. Juftice Powell,

Mr. Juflice Allybone,

Judges.

HIS being the firft Day of the Term-
his Majefly's Attorney-General (as

foon as the Court of King's-Bench was

fat) moved on the Behalf of the King
for a Habeas Corpus, returnable immediate, diredled

to the Lieutenant of the Tower, to bring up his

Grace the Lord Archbifhop of Canterbury, and the

Bifliops of St. Jfaph, Ely, Chichefier, Bath and

Wells, Peterborough, and Brifiol ; which was

granted.

And with great Difpatch, about eleven o'Clock

the fame Day, the Lieutenant returned his Writ,

and brought the faid Lord Archbifhop and Bi-

fhops into Court, where being fet down in Chairs,

fet for that Purpofe, Mr. Attorney-General moved
tke Court, viz.

. ^ Mr. Att. Gen. My Lord, I pray

^"^^""•^""""•that the Writ and Retorn may be

read, by which my Lords the Bilhops are brought
hither.

L. C. J. Read the Retorn,

Clerk reads the Retorn, which in Englifh is as

follows :

Sir Edward Hales,

Tower of London,
Schedide annext. To t

Baronet, Lieutenant of the

named in the Writ to this

ir Mofc Serene Lord the

King, do mofl humbly certify. That before the com-

ing of thefaid Writ, to wit, the eighth Bay 0/ June,
in the fourth Year of the Reign of our Lord James
the Second, King of England, (dc. William Lord
Archbifhop of Canterbury, William Lord BifJoop of
St. Afaph, Francis LordBifhop of Ely, John Lord
Bifloop of Chichefier, Thomas Lord Bifljop of Bath
and Wells, Thomas Lord Bifoop of Peterborough,
and Jonathan Lord Bifiop of Briftol, mentioned in

the aforefaid Writ, were committed and delivered to,

and are retained in my Cuftody, by Virtue of a cer-

tain Warrant under the Hands and Seals of George
Lord Jefferies, Baron of Wem, Lord High Chan-
cellor of England, Robert Earl of Sunderland,
Lord Prefident of the Privy-Council of our Lord the

King, Henry Lord Arundel of Warden, Keeper of

the

* Burn. Hift. Own Times, Vol. I. p. 741 743.
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the Privy-Seal of ouY [aid Lord the King, Wil-

liam Mar([i{efs of Povvis, John Earl of Mulgrave,

Lord Great-Chamberlain of England, Theophilus

Earl of Hantingdon, Plenry Earl of Peterborough,

William Earl of Cra.ven, Alexander Earl of Mur-
ray, Charles Earl of Middhton, John Earl <?/ Mel-

fort, Roger Earl of Caftlemain, Richard Vifcount

Prefton, George Lord Dartmouth, Sidney Lord

Godolphin, Henry Lord Dover, Sir John Ernie,

Knight, Chancellor of the Exchequer of our faid

Lord the King, Sir Edward Herbert, Knight,

Chief Jnfiice of the Common-Bench of our Lord the

King, and Sir Nicholas Butler, Knight, Lords of

his Mnjefiys mojl honourable Privy-Council, to me

directed : 1'he lienor of which Warrant follows in

thefe V/ords, viz.

" T~^ H E S E are, in his Majefty's Name, and
" J- by his Command, to require you to take

" into your Cuftody the Fcr^ons of fFilliam Lord
" Archbidiop of Canterbury, JVilliam Lord Billiop

" of St. Afaph, Francis Lord Bifnop of Ely, John
« Lord Bifhop of Chichefler, Thomas Lord Bifhop
" of Bath and Wells, Thomas Lord Bifliop of Pe-
" terborough, and Jonathan Loi-d Biihop of Briflol,

*' For Contriving, Making and Publifloing a Seditious

" Libel in Writing, againfl his Majefty and his Go-

" vernment, and them fafely to keep in your Cu-
" ftody until they fliall be delivered by due Courfe
*' of Law ; for which this fhall be your fufficient

" Warrant. At the Council-Chamber in White-

" Hall, this eighth Day of Jz/;^^, 1688. And this

" is the Caufe of the taking and detaining, iic."

L.C.J. Well, what do you defire, Mr. At-

torney .''

Mr. Att. Gen. We pray for the King, that the

Retorn may be'filed,

L. C. J. Let it be filed.

Mr, Att. Gen. By this Retorn your Lordfliip

obferves what it is my Lords the Bifhops were

committed to the Tower for ; it is by Warrant

from the Council-Board, where, when their Lord-

fhips appeared, they were not pleafed to give their

Recognizances to appear here, as they were re-

quired by the King to do ; and thereupon they

were committed to the Tower, and now come be-

fore the Court upon this Retorn of the King's

Writ of Habeas Corpus ; and by the Retorn it does

appear, it was for Contriving, Writing, Framing,

and Publifhing a Seditious Libel againft his Maje-

fty and the Government. My Lord, it is our Du-
ty, who are the King's Counfel, purfuant to our

Orders, to profecute fuch Kind of Offences ; and

when the proper Time fhall come for us to open
the Nature of the Offence, your Lordfhips will

then judge what Reafon there is for this Profecu-

tion ; but in the mean Time, what v/e are now to

offer to your Lordfhip is. The OfScer of this Court

has an Information againft his Grace the Archbifhop

of Canterbury, and the reft of my Lords the Bifliops,

which we defire may be read to them, and pray

that they may plead to it, according to the Coarfe

of the Court.

Sir Hob. Sawyer. If it pleafc your Lordfhip to

fpare us a ¥/ord for my Lords the Bifhops.

Mr. Ait. Gen. My Lord, we pray for the King
the Information may be read.

Sir Rob. Sawyer. We defire to be heard a Word
firft.

Sir miliam WUHan^s. ^r. Soil. Gen. We oppofe your

fpeaking any thing, till the In-

fcrmation hath been read.

a Lioei. go

5

Sir Robert Sawyer. But what v\?e have to ofrer is

proper before it be read.

Mr. Att. Gen. Your Time is not yet come. Sir
Robert.

Sir Rob. Sawyer. Yes, this is our proper Time
for what we have to fay, and therefore we move
it now, before there be any other Proceedint^s in
this Matter.

°

Mr. Soil. Gen. It is irregular to move anv thino-
yet

: Pray let the Information be read firft.

'

Mr. S. Pemberton. If your Lordfnip pleafe to
fpare us, we will offer nothing but what is fit for
us to do.

Sir Rob. Sawyer. And now is our proper Time
for it.

Mr. Soil. Gen. Gentlemen, You do know the
Way of Proceeding in fuch Cafes better than fo

:

I am fure, as for you. Sir Robert Sawyer, you have
often oppofed any fuch Motion as irregular ; and 1
hope the Cafe is not altered, however you may be,
the Courfe of the Court is the fame.

Sir Rob. Sawyer. With SubmJffion, if your Lord-
fhip pleafe to fpare me a W^ord, that which I

would move, is, to difcharge my Lords the Bifhops
upon this Retorn, and from their Commitment
upon this Warrant.

Mr. Alt. Gen. Surely thefe Gentlemen think to

have a Liberty above all other People : Here is an
Information, which we pray my Lords the Bifhops
may hear read, and plead to.

Mr. Soil. Gen. Ctrtainly, Sir Robert Sawyer, you
would not have done thus half a Year ago.

Sir. Rob. Sawyer. What vrould not I have done ?

I move regularly (v/ith SubmifTion) to difcharge

my Lords the Bifhops from their Commitment

;

if they are not here legally imprilbned, now they
are before your Lordfhips upon this Writ, then you
will give us leave to move for their Difcharge, be-

fore any thing elfe be faid to them ; and that is it

we have to fay, to demand the Judgment of the

Court upon this Retorn, whether we are legally

imprifoned }

Mr. Att. Gen. Under Favour, my Lord, nei-

ther the Court, nor they, are ripe for any Motion
of this Nature yet.

Mr. S. Pemberton. If we do not move it now,
it will afterwards (I fear) be too late.

Mr, Soil. Gen. Thefe Gentlemen are very for-

ward, but certainly they miftake their Time -, this

is a Habeas Corpus that is brought by the King,

and not by the Prifoners ; and therefore they are

too foon, till they fee what the King has to fay to

them.

Mr. Att. Gen. Your Lordfhip cannot as yet be

moved for your Judgment about the Legality of

this Commitment, becaufe this Writ was granted

upon our Motion, who are of Counfel for the

King, and upon this Writ they are brought here :

And what is it we defire for the King ? Certainly

nothing but what is regular. We have here an In-

formation for the King againft my Lords, and we
defire they may plead to it.

Mr, S. Pemberton. Good my Lord, will you

pleafe to hear us a little to this Matter,

L. C.J . Brother Pemberton, we will not refufe

to hear you by no means, when you fpeak in your

proper Time, but it is not fo now ; for the King
is pleafed, by his Attorney and Sollicitor, to charge

thefe noble Perfons, my L,ords the Bifhops, with

an Information •, and the King's Counfel call to

have that Information read, but you will not per-

mit it to be read,

Mr.S,
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Mr. S. Pemherton. Pray, my Lord, fpare us a

Word : If we are not here as Prifoners regularly

before your Lordfhip, and are not brought in by

the due Procefs of the Court, then certainly the

King's Counfel, or the Court, have no Power to

charge us with an Information ; therefore we beg

that you will hear us to that, in the firft Place,

whether we are legally here before you ?

Mr. Soil. Gen. Thefe Gentlemen will have their

proper Time for fuch a Motion hereafter.

Mr, Pollexfen. No, Mr. Sollicitor, this is, with-

out all Queition, our only Time for it •, we fhall

have no Time afterwards.

Mr. Att. Gen. Yes, you will, for what do we,

who are of Counfel for the King, now afk of the

Court, but that this Information may be read?

When that is done, if we move to have my Lords

the Bilhops plead, then they may move what they

will ; but before we make that Motion, they can-

not break in upon us with their Motion ; and,

with Submiffion to your Lordfhip, whether my
Lords the Bilhops were duly committed, is not yet

a Quellion.

Mr. Finch. But it is, and this is the fittefl: Time
for it.

Mr. Soil. Gen. Pray will you hear us quietly

what we have to fay, and then anfwer us with

Reafon, if you can : I think we are in a proper

Way, but they are not, my Lord ; for (as I faid)

my Lords, the Bifhops are brought by the King's

Writ upon our Motion for the King, not upon

theirs ; and now we have them here before the

Court, We for the King will charge them with

an Information ; which Information, that they and

the Court may know what it is they are charged

-with, we pray it may be read to them by the

Clerk ; and when it is read, let thefe Gentlemen
fay what they will for them, they fhall have their

Time to fpeak ; but certainly they ought not to

obftruiEl the King's Proceedings, nor oppofe the

Reading of the Information to thefe noble Lords,

who are brought here in Cuftody into Court, to

this very Purpofe, that they may be charged with

this Information.

Mr. S. Pemherton. But we have fomewhat to

fay before you can come to that, Mr. Sollicitor.

Mr. Soil. Gen. You ought not to be heard as yet,

Mr. S. Pemherton. Under Favour we ought to

be heard.

Sir Rohert Sawyer. My Lord, Mr. Sollicitor has

oppofed our being heard, but we now defire he
would hear our Anfwer to it, and that which we
have to fay, is this, That my Lords the Bifhops

are not here regularly in the Court to be charged

with an Information ; and if the Law be not with

us in this Point, as we doubt not to make appear

it is, no queftion but when your Lordlhip has

heard what we have to fay, you will give a right

Rule in it. My Lord, we fay, that by the Rules

of Law, no Man ought to be charged with an In-

formation or Indidlm.ent, by the exprefs Statute of

Edward, the Third, unlefs he come into the Court

by legal Procefs : That is a {landing Rule, and the

Pradice of this and all other Courts is pur-

fuant to it. Now in this Court you have feveral

Procefles that go out of this Court, and he that

comes as taken by Virtue of a Capias., or an At-
tachment after a Summons, or by Venire in the

Nature of a Suhpcena : I fay, he that comes in up-

on thefe Procefles, may be charged with an Infor-

.mation •, but where a Perfon is in Prifon, com-
mitted by another Jurifdidion, and another Au-

4 Jac. 11.

thority, than that of this Court ; when the Pri-
foner is brought here by Haheas Corpus, the firft
Thing the Court has to do, is to enquire whether
he be legally committed ; to that End the Retorn
is filed, and the Party has leave to make his Ex-
ceptions to it, as we do in this Cafe. My Lords
are brought here upon a Haheas Corpus, the Re-
torn of which has been read, and now the Retorn
is filed, we are proper to move, that my Lords
may be difcharged ; for you now fee what they are
committed for -, it is for a Mifdemeanor in making
and publifhing a Libel, that's the Matter for which
they are committed ; and it appears by the Retorn
likewife, that they who are thus committed are
Peers of the Realm -, for fo my Lords the Bifhops
all are, and for a Mifdemeanor they ought not by
Law to have been committed.

L. C. J. You go too far now, Sir Robert Saw-
yer; I would willingly hear you whatfocver you
have to fay -, but then it muft be in its due Time.

Mr. Att. Gen. This very Difcourfe (indeed I
have heard) has pafs'd up and down the Town for
Law -, we fee now whence they had it.

Mr. Soil. Gen. I know it has heretofore been
urged by me, but denied by them who now urge
it, and I am glad that they now learn of me to
tack about.

L. C. J. Look you, Gentlemen, do not fall

upon one another, but keep to the Matter before
you.

Mr. S. Pemherton. So we would, my Lord, if

the King's Counfel would let us. Firfl, we fay,
we being brought here upon a Retorn of a Haheas
Corpus, there was neither at the Time of the Com-
mitment Caufe to imprifon us, nor was there by
the Warrant any Caufe to detain us in Prifon ; and
for that, befides what has been hinted at, we fay
further, that here it is returned, that we were com-
mitted by fuch and fuch Perfons, Lords of the
Privy- Council ; but the Retorn doth not fay, that
it was done by them, as Lords of the Privy-Coun-
cil, which muft be in Council ; for if it be not in

Council, they have not Power to make fuch a
Warrant for the Commitment of any Perfon, and
that we ftand upon. Here is a Retorn that is not
a good Retorn of a legal Commitment, and there-
fore we pray my Lords may be difcharged.
Mr. Pollexfen. Pray, my Lord, fpare me a Word ;

that is the Thing we humbly offer to your Lord-
fhip's Confideration ; and, under Favour, I think we
are proper both as to the Matter, and as to the
Time : The Retorn is now filed before you ; if by
this Retorn there appears to have been fuch a Caufe
to commit thefe Lords to Prifon, as is legal, then
we acknowledge they may in a legal Courfe be
brought to anfwer for their Offence; but, with
Submiffion, it appears not by any thing that is in

this Retorn, that my Lords the Bifhops were com-
mitted by the Order of the Privy-Council. All that

is faid, is, That they were committed by my Lord
Chancellor, and thofe other Perfons, named Lords
of the Privy- Council ; which we conceive is not
a good Retorn ; for they can do nothing as Lords
of the Privy-Council, except only as they are in

Council, and by Order made in Council ; except
that do appear, they have no Power to commit:
Then take the Cafe to be fo ; here is a Man com-
rnitted by one that has no Authority to commit
him, and he is brought by Habeas Corpus into

this Court, what fhall the Court do with him .?

Shall
^

they charge him with an Information ?

No, it does appear that he was in Cuftody, but

under
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under a Commitment, by thofe who had no legal

Power to commit him ; and therefore he mull be

difcharged •, and that we pray for my Lords the

Bifhops. "What the King's Counfel may have to

fay to them afterwards, by Way of Information or

otherwife, they mufb take the regular Methods of

the Law, to bring my Lords the Bifhops to anfwer

;

but as the Cafe ftands here before you, upon this

Retorn, it does appear, they had no Authority to

commit them, by whofe Warrant they were com-

mitted -, and therefore this Court has nothing to do

but to difcharge them.

Mr. Finch. I beg your Lordfliip's leave to fay

one Word farther on the lame Side : I think, with

humble Submiffion, this is the moft proper Time
for us to make this Motion ; for here is a Habeas

Corpus returned ; this Retorn is filed, and then

the King's Counfel move to charge my Lords

the Bifhops with an Information. That Motion

of theirs (we fay) is too foon, unlefs my Lords

are here in Court, I mean legally in Court ; for

no Man is in Court fo as to be liable to be

charged with an Indidment, or Information,

that is not brought into Court by legal Procefs,

or as a Prifoner upon a legal Commitment : Then,

my Lord, with humible SubmilTion, we fay, that

it doth appear by this Retorn, that my Lords the

Bifhops are not here legally in Court, becaufe this

Commitment of theirs was not a legal Commit-

ment -, and two Objeftions we have to it, the one

is, that the Perfons committing had no Authority

to commit ; for the Retorn fays, that it was by

Virtue I of a Warrant under the Plands of fuch

and fuch, being Lords of the Council, and they

(we fay) have no Authority to do this. The
other Obje<5lion is, that the Fat5l for which they

were committed, they ouglit not to have been im.-

prifoned for : The Fa6l charged upon them is in

the Nature of a bare Mifdemeanor, and for fuch a

Fa6l it is the Right of my Lords the Bifhops (as

Peers of the Realm) that they ought to be ferved

with the ufual Procefs of Subpoena., and not to

be committed to Prifon. Tliefe are the two Ob-

jedtions that we have to this Retorn, and this is,

under Favour, the proper Time for us to make
this Objeftion, before the King's Counfel can

charge my Lords the Bifhops with an Informa-

tion.

L. C. J. What fay you to it, Mr. Attorney ?

Mr. An. Gen. With SubmifTion, my Lord,

thefe Gentlemen have out of courfe, and prepo-

fteroufly, let themfelves into this Difcourfe ; and,

when all is done, we muft recur to that which

we moved to your Lordfhip before, to defire

that your Lordfliip would order the Information

to be read ; and v/hen v/e call my Lords to plead

to the Information, then will be their proper

Time to make this Objedion •, for 'tis a ftrange

Thing, certainly, for Men to make Objedlions

before they know what it is they are charged with

!

They fay, the Ground of their Motion is, becaufe

my Lords the Bifhops are here in Court upon

the Retorn of an Habeas Corpus -, and therefore

they come in upon a Commitment (as they fay^

for that which they ought not to be committed
for at all, and we cannot charge them, unlefs they

be properly in Court. Now for that, it is true,

if that Commitment of theirs were the only Thing
that was here before the Court, then the Court
would, if that Commitment were illegal, dif-

charge them of that -, but when a Man is pre-

fent here in Court, brought into Court, let him

for a Libel. ^07
come how he will, he is not to have any longer
Time than that Inftant to appear to, and be char-
ged with the Infoi-mation. 'Tis true, upon a Suh^
poena., which is in the Nature of a Summons, there
a Man hath, as it were, an EfToyn, and may make
his Excufe, and he fhall have Time ; but when he
is prefent in Court, either as a Perfon privileged,
as an OfHcer, or as a Prifoner, he fhall be charged
prefently ; and thefe Gentlemen are not to let

themfelves into Invedtives againfl the Commitment,
thereby to keep off their being charged with the
Information, Befides that, it is llrange thefe Gen-
tlemen fhould know the Privilege of my Lords
the Bifhops as Peers, better than all the Lords
of the Council, who are moft of them themfelves
Peers ; and they that make the Objedion fhould
have confidered, whether thefe Lords that made
the Commitment, did not think themfelves con-
cerned in all the Privileges of Peerage, as well as

thefe feven Noble Lords

!

Sir Rob. Sawyer. Is this an Anfwer to our Ob-
jeftion, Mr. Attorney ?

Mr. Att. Gen. I fay, it is a ftrange ObjeftioUj,

and I anfwer, 'tis out of due time ; for this we fay,

that my Lords the Bifhops being now here in

Court as Prifoners upon a Commitment, and we
defiring to charge them with an Information, you
are not to examine the Matter of their Commit-
ment, and therefore I do infift upon it, that the In-

formation fhould be read, and then you will conli-

der, whether they are not bound to plead to it.

Mr. Finch. My Lord, I hope Mr. Attorney-
General will not think legal Objeftions to be In-

veftives.

Mr. Att. Gen. Truly I knov/ not what you call

legal Objedlions ; I do not think yours are fo, nor

do I think legal Objedions are Invedives ; but I

ufed that ExpreiTion, as very proper for what you
urged againft the Commitment.

L. C. J. Nay, Gentlemen, don't quarrel about

Words.
Mr. Finch. My Lord, we would not willingly

have Words given us to quarrel at.

Mr. Sol. Gen. My Lord, the Queftion is, whe-

ther we are in the right Method of Praftice, as to

the Courfe of the Court, or they ? It may be thefe

Gentlemen think to make us angry, and take Ad-
vantage of our being in a PafTion.

Mr. Finch. Mr. Sollicitor, we defire to have our

Objedtions anfwered.

Mr. Sol. Gen. Nay, if you begin to be angry.

Gentlemen, we can be angry too.

L. C. J. I would have neither of you be an-

gry-

Mr. Sol. Gen. It feems they would have an An-
fwer to their Objeftions, but will not fuffer us to

give it; they would firft examine whether my
Lords the Bifhops have been duly committed -, that,

we fay, is not to be done by the Court as yet

:

Your Lordfliip fees they are aftually in Cuftody,

by a Commitment of the 'Lords of the Council,

that appears by the Retorn before your Lordfliip,

and for what they were committed. What do we

now pray for the King? Firft, we move for a

Habeas Corpus^ then that this Information may be

read, and all is in order to bring this Faft, for

which they were committed, to a Trial. 'Tis faid

upon the Retorn, they were fent to the Tower, for

Contriving, Writing, and Publifliing a Seditious

Libel againft the King's Perfon and Government,

which, I think, is Crime enough for a Man to

deferve to be committed for: They would have

you
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you to dlfcharge thefe Lords from this Gorrunit-

ment (the Retorn as they fay, being not legal)

before the Information be read : But we think

their Motion is irregular ; for here is a Crime charg-

ed in the Commitment, and upon that Commit-

ment they are here now as Criminals before your

Lordlhip; and Mr. Attorney has exhibited an

Information for the King, which is in the Na-

ture of a Declaration at the King's Suit ; and

that in this Court, which is the liipreme Court

now in Being for the Trial of Matters of this

Nature. We will come to that Queftion, whe-

ther they were legally committed, when there is

a proper Time for it ? But now we find my
Lords the Bifhops in Court, upon a Commitment

for a great Crime : I repeat it again -, it is for Con-

triving, Writing, and Publifhing a Seditious Li-

bel againfl the King's Perfon, and againft the

King's Government ; and whether the King's

Counfel fhall not have Leave to^make out this

Charge by an Information, fure can be no

Queftion at all in this Court. I hear them men-

tion the Statute of Edward the Third ; but that is

not at all to the Purpofe ; that is but what was

offered in another Cafe that may be remembred,

and offered by Way of Plea, and preiTed with

a great deal of Earneftnefs, but rejefted by the

Court ; and now what could not be received

then by Way of Plea, thefe Gentlemen would,

by their Importunity, have you receive by Way
of Parole at the Bar. I fuppofe the Defign is to

entertain this great Auditory with an Harangue,

and to perfwade the weak Men of the World
(for the Wife are not to be impofed upon^ that

they are in the Right, and we in the Wrong. Un-
der Favour, my Lord, we are in the Right for the

King ; we defire this Information may be read, and

let them plead what by Law they can to it, ac-

cording to the Courfe of the Court : But that

which they now urge, is untimely, and out of

Courfe.

Sir Rob. Sawyer. My Lord, we offer this to

your Lordfhip

Mr. Att. Gen. Why, Gentlemen, you have been

heard before your Time already.

Mr. 5. Pemberton. Pray, my Lord, give us

leave to anfwer what the King's Counfel have ob-

jefted.

L. C. y. The King's Counfel have anfwered

your Objeftions, and we muft not permit Vying

and Re-vying upon one another : If you have no

more to fay, but only as to the Matters that have

been urged, you have been heard to it on both

Sides already.

Mr. S. Pemberton. I would, if you pleafe, an-

fwer what has been objefted by the King's Coun-

fel, and ft^^te the Cafe aright.

Mr. Juft. Allybone. Brother Pemberton, I do not

apprehend that the Objedlion you make againft

this Commitment has any Weight in it. The
Objeftion fas I take it) is this, that thefe Lords

were not legally committed, becaufe they were

committed (fays the Retorn) by fuch and fuch

Lords of the Council particularly named ; and it

does not fpecify them to be united in the Privy-

Council : Now truly, with me, that feems to have

no Weight at all ; and I will tell you why. If

my Lord Chief Juftice do commit any Perfon and

fet his Name to the Warrant, he does not ufe to

add to his Name, Lord Chief Juftice, but he is

known to be fo, without that Addition. And would

you have a different Retorn from the Lieutenant

of the Tov/er to a Habeas Corpus, than the Vv'ar-
rant it fclf will juftify ? the Lords do not ufe to
write themfelves Privy-Counfcllors ; they are known
to be fo, as well as a Judge, who only writes his
Name, and does not ufe to make the Addition of
his Office.

Sir Robert Sawyer. Pray, my Lord, give me leave
to be heard to this ; I think truly it is a weighty
Objeftion ; for, under Favour, we fay, it muft
upon the Retorn here appear, that they were le-

gally committed, before you can charge them with
an Information. I do not take FLxceptions to the
Warrant, becaufe it is fubfcribed by fuch Lords,
and they do not write themfelves Lords of the
Council ; they need not do that : And the Retorn
has averred that they are fo ; but the Retorn ought
to have been, that it was by the Order of the
Privy-Council, and fo it muft be, if they would
fhew my Lords to be legally committed, that they
were committed by Order of the Privy-Council,
and not by fuch and fuch particular Perfons, Lords
of the Privy-Council ; fo in the Cafe put by Mr.
Juftice Allybone, of a Commitment by your Lord-
lliip, or any of the Judges, it muft be returned
to be by fuch a Warrant, by fuch a one Chief
Juftice, for that fhews the Authority of the
Perfon committing, and then your Lordfhip's
Name to it, indeed, is enough, without the Addi-
tion : But if it does not appear by the Retorn, that
there was fufficient Authority in the Perfon to
commit, your Lordfhip cannot take it to be a le-

gal Commitment. But now in this Cafe they
could have no Authority to commit but in Coun-
cil

-, and this Retorn feems to make it done
by them as particular Perfons, and that's not a
good Retorn, with your Lordfhip's Favour, upon
which thefe Reverend and Noble Lords can be de-
tained in Prifon. But what do they on the other
Side fay to this.? Why, we fhall be heard to it

anon : But, my Lord, they very well know,
it would be too late for that Effeft which we
defire of our Motion, and therefore we lay the
Objeftions before you now in its proper Time
(fay we) you ought not to read any Informa-
tion againft us, becaufe we are not legally here
before the Court ; and fure, that which was
faid by the King's Counfel, that your Lord-
fhip may charge any one that you find here in

Court, which way foever he comes in, cannot be
legal.

Mr. Att. Gen. Who ever faid fo ?

Sir Rob. Sazvyer. I apprehend you faid fo, Mr.
Attorney, or elfe you faid nothing.

Mr. Att. Gen. Sir Robert Sawyer, You of that

Side have a Way of letting yourfelves in to fay the

fame things over again, and of making us to fay

what you pleafe.

Sir Rob. Sawyer. Truly I did apprehend you
laid down that for Doclrine, which I thought a

very ftrange one ; for we fay, with your Lord-
fhip's Favour, he that is in Court without a legal

Procefs, is not in Court fo as to be charged with an
Information.

Mr. S. Pemberton. My Lord, It is not the Body
being found here that intitles the Court to pro-

ceed upon it, but the Perfon accufed is to be
brought in by legal Procefs: Then if we be
not here by legal Procefs, the Information can-

not be charged upon us ; and if we fuffer it to

be read, it will be too late for us to make this

Objedion.

L. C. J.
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L. C. J. That you have all faid over and over,

and they have given it an Anfwer.

Mr. Jn. Gen. Pray, Mr. Serjeant, will you
make an End : You have repeated your Objection

over and over, I know not how often, and will

never be contented with our Anfwer.

Mr. J. Allybone. Sir Robert Sawyer, that which
you faid in Anfwer to the Cafe I put, methinks
does not anfwer it : For if the Retorn be as good,

that it was by a Warrant from fuch an one. Lord
Chief Juftice, as if my Lord Chief Juftice had ad-

ded the Title of his Office to his own Name, when
he fubfcribed the Warrant ; then this Retorn,

That this was done by fuch and fuch Lords of the

Council, muft be as good as if they had added

that to their own Names.

Sir Rob. Sawyer. That is not our Obje6lion.

Mr. Jtt, Gen. Your Objeftion has been heard,

and anfwered j we pray the Information may be

read.

Mr. S. Pemberton. No, we are not come to that

yet.

Mr. Jufi. Allybone. Pray, would you have an

Averment by the Lieutenant of the Tower., in his

Retorn to an Habeas Corpus., that it was done by
them in the Council-Chamber .''

Mr. Finch. My Lord, the Difference is this,

with Submiffion ; a Commitment by Sir Robert

Wright., Chief Juftice, is a good Commitment, and

a Retorn of that Nature were a good Retorn, be-

caufe he is Chief Juftice all over England., and hath

Authority to commit wherever he is ; but a Com-
mitment by fuch an one, or fuch and fuch Lords

of the Privy- Council, cannot be a good Retorn

of a Commitment -, becaufe, though they be Lords
of the Council, yet neither fingle, or apart, nor

all together, have Authority to do fuch an Ad:,

unlefs they be affembled in the Privy-Council

:

There their Authority is circumfcribed ; fo that

that muft needs be a great Difference between a

Commitment made by a Judge, who is always fo,

and a Commitment by a Lord, or fo many Lords,

by the Name of Lords of the Privy- Council, who
carry not their Authority about with them, but

are limited to their Affembly in Council.

Mr. Juft. Allybone. Mr. Finch., Indeed your Ob-
jedlion is worth fomething, if my Lord Chief-

Juftice could not aft but as under the Charafler

of Chief Juftice ; for you are now arguing, that

thefe Lords could not do this Adt, but as Lords
of the Council in Council : The farne (fay I)

may be faid of a Commitment by the Lord Chief

Juftice ; he cannot do it but under the Formality

of his Authority, as he is Chief Juftice, unlefs you
will make it impoffible for him to do any thing

but as Chief Juftice, or unlefs you make it impof-

fible to feparate his Perfon from his Authority.

Mr. Finch. Sir, the Difference lies here ; the

Authority of the one is general and univerfal, and

goeth with him wherever he goes ; the others Au-
thority is limited to a particular Sphere.

Mr. Juft. Allybone. Why, would you have it

averred, that they did it, being affembled in Coun-
cil?

Mr. Finch. Under Favour, they cannot juftify

any thing that was done by them as Lords of the

Council, but in the Privy-Council.

Mr. Juft. Powell. Truly, m.y Lord, for my Part,

I think there is no fuch great Neceffity of Hafte
in this Matter : Here are Exceptions taken to this

Retorn •, and the Matter tranfacted now before

us, appears to me to be of very great Weight -,

Vol. IV.
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peradventure a greater oi- a weightier has not
been agitated in this Place in any Age : It con-
cerns thefe Noble and Reverends Lords in Point
of Liberty : It comes fuddenly upon us, and there-
fore, my Lord, I think it very fit we fliould con-
fider a little of this Matter, and confult the Pre-
cedents of Retorns, how they are ; for there are
Multitudes of Retorns of Writs of Habeas Corpus
in this Court ; therefore it were requifite, that we
did confult the Forms of other Retorns, and how
the Precedents, as to this Matter, have always
been : If they are according as this is, then all is

well, but if they be otherwife, it is fit we ftiould
keep to the ufual Forms.

L. C. J. What*s your Opinion of it. Brother
Allybone ?

Mr. Juft. Allybone. I am ftill of the fame Mind
I was, my Lord, That he could make no Re-
torn but this Retorn he has made ; and if his

Warrant was infufficient upon this Account, that
thefe particular Perfons, Lords of the Privy-Coun-
cil, did this Adt without faying, that they did it

in Privy-Council ; then 'tis not his Retorn that

could mend it -, and truly I do not know that there

does need any Precedent for this ; for every one
knows where the Lords of the Council are ; and
'tis a fufficient Averment, this that is in the Re-
torn.

Mr. Pollexfen. They are Lords of the Council
every where, but they do not aft as Lords of the
Council any where but in Council.

Mr. Juft. Allybone. So my Lord Chief Juftice

is Chief Juftice every where.

Mr. Finch. And he can do judicial Afts, as fuch,

every where -,
. but the Lords of the Council can-

not aft but in the Council.

Mr. Juft. Allybone. Nor is it to be prefumed
that they do it.

Mr. Finch. It is not a Prefumption that is to

make any thing in this Cafe, but the Queftion isj

whether here be a legal Retorn of a legal Com-
mitment ?

Mr. Juft. Allybone. Such Publick Perlbns, iri

fuch publick Afts, can never be prefumed to aft

in their feparate private Capacities.

Mr. Finch. But, with Submiffion, your Lord-
fhips can judge only what is before you in this Re-
torn, whether it be a good Retorn, and whether

here be a good Authority afferted in the Perfons

that did commit my Lords the Biftiops.

L. C. J. Truly, as to this Objeftion and Ex-
ception that has been made by them, I have confi-

dered of it, and what has been faid on all Sides,

and I think 'tis the ufual Way of Commitment 5

I never faw any other ; all the Warrants that evei"

I faw, are of this Form ; if there were any Pre-

cedents, they fliould be ftiewn of that Side.

Sir Robert Sawyer. There are Multitudes of

Precedents otherwife, and none of this Form.

L. C. J. I confefs, 'tis a Cafe of great Weight,

and the Perfons concerned are of great Honour
and Value •, and I would be as willing as any Bo-

dy to teftify my Refpefts and Regards to my
Lords the Biftiops, if I could fee any thing in it

worth confidering of.

Mr. Soil. Gen. There's no Colour for it, if they

do but look upon the Statute of the i6th ana

17th of the late King, which arraings the Pro-

ceedings of his Privy-Council : That tells you what

Things belong to the Cognizance of the Privy-

Council, and what not ; and there you have all

the Diftinftions about Commitments by the King
R r and
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and Council, and by the Lords of the Council :

And that Adc will fhew, that this is a Commit-

ment according to the ufual Form. They know

very well what the common Stile of the Orders

and Commitments of Council is, as in other Places,

and other Commitments. By fuch an one. Chief

Juftice, that is the Stile that is very well known

for fuch Warrants : So a Commitment by fuch and

fuch, naming them particularly. Lords of the

Council, that*s an Order made by the Lords in

Council; and that Statute diftinguifhes between

Commitments of one Sort and the other -, and it

does it, becaufe fometimes Warrants run in one

Form, and fometimes in another -, but they all

come within the Direction of that Statute. My
Lord, we are in a plain Cafe, my Lords the Bi-

fhops come regularly before you, upon a Com-

mitment by the Council ; and therefore we pray

they may be charged with this Information.

Sir Robert Sawyer. Pray, will your Lordfhip

give us leave to have that Statute look'd into, which

Mr. SoUicitor fpeaks of ; and then we Ihall fee

whether it be to his Purpofe.

L. C. y. Let the Statute be read.

Mr. Soil. Gen. If it be Keeble's Book, it is the

1 6th of Charles the Firft -, if it be the old Book,

it is the 1 6th and 1 7th of Car. towards the End.

Clerk reads. P?OSJttietl altDai?0, aitH U it

cnacten, ttiat ttjiiS act, am tu feuecal Clau-

fes tf)eccm coutameu, fljall be tafetu aniJ e,c-

pounti£li to eicteuD onlp to t^c Court or

Star-Chamber ; anil tO ttjE falU COUtt tlOlDcn

l)Efo?e tlje p?EOBent anii Council in tl)e

^acc&Eis Of Wales, auB Moiz ti;e PiEDlsent

ano Council in m mimm pacts,

Mr. Soil. Gen. It is the Paragraph before that.

Clerk reads. ^nH be it alfo pioUitieli and

enacted, C&at if anj? perfon (ball lieceaftet

be cotKmitteD, reftcamec of m libectp, o?

fuftei: Iimp^ii^onment, Dp tl;e 2D^Dec and De-
cree of anp fUCt) COUi:t of Star-Chamber, 01

otoei: CouiJt afojeCaiti, noiu, oi at anp time
jeireafter, Ija^uii^, o? p?etenDiiia: to (jatie tlje

fame, o^ iifee iiucifOiction, is^otoer, o? 3utDo-

^itp to commtc, o? imp2ifon, as afo^efaio ; o^

bp t!]e Commauti c? tuUarcant of tije iaing's

^aieltp, W Deit0 o^ ©ucccJTocis, in ttjeic

mn ii^ecfouig ; 0? W ti)e Conmiant! o] ^ac-
tantof tDeCouncil-BoarO, 0? of anp of tf)e

lo?ti0j 01 ot^eris of ijiis ^aictifs W^P-
Council, tt)at m eueii? fuel) Cafe, euecp

l^eifon fo conimitteo, ceftraineD of bi$ U-
bectp, 0? fuffering 3Iinp^ifonment, upon oe-

manD-—

-

Mr. Soil. Gen. That is all : Your Lordfhip fees

thefe feveral Diftinftions of the Stile of Commit-
ment.

Mr, Jtt. Gen. Now, pray favour us a little.

My Lord, I think thefe Gentlemen will not deny,

but that the Lords of the Council can commit.

1 muft confefs, they ask that which was pretty

reafonable, if the Cafe was as they would make
it. They would have my Lords the Bifhops dif-

charged, becaufe there is not a Retorn of a good

Commitment, and that ftands upon this Prefum-

ption, that what is here faid to be done by all thefe

Lords, at the End of whofe Names this is added.

Lords of the Privy Council, was done by them
out of Council, which, I fuppofe, your Lordfhip

will not prefume, but will take it, that they did

this as L.ords of the Council in Council 5 and nq

Man can fay, but the Lords in .Council can com-
mit,

Mr. Soil. Gen. You may as well prefume upon

a Warrant made by my Lord Chief Juftice, be-

caufe it is not faid where he did it, and therefore

he did it in Scotland.

Mr. Att. Gen. I fay again, unlefs your Lordfhip

will prefume that which is not to be prefumed,

this muft needs be a very good Retorn.

Mr. Jufi. Allyhone. Truly (as Mr. SoUicitor

fays) you may as well defire us to prefume, that

my Lord Chief Juftice would commit a Man in

Ireland or Scotland ; I can fee no imaginable Dif-

ference.

Mr. Finch. My Lord, that which we pray, is,

not that your Lordfhip would prefume, but that

you would not prefume, but take the Retorn as

'tis before you ; and then fee whether it can be

thought to be a Commitment by the Lords in

Council ?

Mr. S. Pemherton. Pray, my Lord, fpare us a
little in this Matter : Here has been the Claufe of

a Statute read to you, from whence Mr. Solhcitor

would conclude, that all Commitments by fcveral

Sorts of Perfons there named, are legal ; or tlfe

the Enumeration of the feveral Sorts of Commit-
ments, fignifies nothing to this Purpofe. But I

pray your Lordfhip would confider this, that the

very Scope and End of that Aft of Parliament is,

to relieve againft illegal Commitments and Oppref-

fions ; then the feveral Commitments therein na^

med, can never all be called legal ; fo that this

fignifies nothing to our Purpofe. My Lord,

they tell us we ftand upon Prefumprion : No,
we do not fo •, we fay your Lordfhip ought not to

prefume the one or the other, but to judge upon
what is before you : But here is nothing before you

but this Retorn of a Commitment of thefe noble

Perfons, my Lord the Archbifhop of Canterbury,

and the reft of the Bifhops, which is faid to be by

thefe particular Lords. Now if your Lordfhip

will pleafe to give us Time to look into it (for

this is an Exception we take at the Bar upon hear-

ing the Retorn read) we would fhew the conftant

Way has been quite otherwife than this Retorn

makes it •, therefore we defire Leave to fatisfy

your Lordfhip concerning the ufual Form of Pre-

cedents, and thereby it Vill appear, that it ought

to have been, that they were committed by Or-

der of the Privy-Council, and then he fhould

have fet forth the Warrant itfelf, which would

have fhewn the Names of the Privy-Counfellors,

and he needed not to have put their Names in

the Retorn, as the particular Perfons that com^

mitted them : But now, my Lord, this does not

appear to be an Order made in Council, as it

ought to be, and the Retorn is that which is be-

fore you, and you are to judge only upon what is

before you.

L. C. J. So we do.

Mr. Jufi. Allybone. Pray, Sir Robert Sawyer,

would the Saying of a Governor of the Tower, in

his Retorn to a Writ of Habeas Corpus, alter the

Nature of the Commitment ?

Mr. Att. Gen. My Lord, we are in your Lord-

fhip's Judgment.
Mr. Jufi. Allybone. I fay. Brother Pemberton,

would any collateral Saying of the Lieutenant

of the Tower alter the Nature of the Thing, his

Retorn in this Cafe is 0/1! y an Inducement to the

Warrant
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Warrant of Commitmenr, and his faying one

way or t'other would neither vitiate nor mend the

Commitment.

Mr. Soil. Gen. Your Lordfnip cannot take No-

tice of the Commitment but from the Warrant.

Mr. Pollexfen. The Retorn is the Fad upon

which you are to judge.

Mr. Jlift. Powell. Certainly we muft judge of

the Record, and nothing elfe, and the Retorn is

the Record now, being filed.

L. C. J. The Retorn is as certain, I think, as

can be.

Mr. Soil. Gen. By the Retorn it appears, the

Bifliops were committed by the Warrant of fuch

and fuch Lords of the Council, and that which is

before you now is, whether you will not intend it

to be done by them in Council.

Mr. Juft. Powell. We can intend nothing, but

muft take the Retorn as 'tis.

L. C. J. The Warrant is good enough, I think

truly, and fo is the Retorn.

Mr. Pollexfen. I think in all the Habeas Carpus'?,

that have been fince the King's Return, of Per-

fons committed by the Council, the Retorns have

been quite otherwife than this Retorn is. We do

all pretty well agree ffor ought I can perceive) in

thefe two Things, We do not deny but the Coun-

cil-Board has Power to commit -, they on the other

Side do not afErm, that the Lords of the Council

can commit out of Council.

Mr. Alt. Gen, Yes, they mjay, as Jufliccs of the

Peace.

Mr. Pollexfen. This is not pretended to be fo

here.

L. C. y. No, no, that is not the Cafe.

Mr. Pollexfen. Then, my Lord, with Submif-

fion, I will compare it to any thing elfe of this

-Nature. I deny not but that the Council may
commit, but the Queftion is, whether this Re-

torn of their Commitment be right. Suppofe there

jfhould be a Retorn to a Habeas Corpus, that fuch

a one was committed by Sir Robert Wright, and

three others by Name, Juftices of this Court, for

a Contempt, without faying, that it was done in

Court, this would be an ill Retorn : Although they

had Power in Court to commit for a Contempt,

yet it muft appear, that it was done in Court, or

it cannot be a good Retorn. If I had thought, or

forefeen, that fuch a Retorn would have been

made, I could eafily have made out our Objection -,

but we could not fotetel what they would return,

and therefore we can only make this Objection

now upon the hearing of it read. In all the De-

bates that have been heretofore in the great Cafe

of the Habeas Corpus concerning my Lord Hollis,

and thofe other Gentlemen who were in Prifon

upon Commitments by the Privy-Council, the

Retorns are, that they were committed by Order

of the Privy- Council, as near as I can remember.

I will not take it upon me to be pofitive in it, but

I believe, if your Lordftiip thought fit to give us

a fhort Time to look into it, we fliould be plainly

able to fhew you, that all the Retorns of Com-
mitments of this Nature, are faid to be by Order

of the Council-Board, and never any of them na-

ming the Lords ; for that may be true, and yet

not a legal Commitment.
L. C. y. I have feen feveral Precedents of Com-

mitments in this Form, and if you make no Ex-
ception to the Warrant, you can make no Ex-
ception to the' Retorn, becaufe that only fets forth

the Warrant.

Vol. IV,

Mr. Pollexfsn. The Conimitment you are td
judge of, is upon the Retorn, with Submiffion^
and fuppofing the Warrant to be right and good,
yet the Retorn is not legal.

Mr. Att. Gen. We fay, in common Undei--
ftanding, it cannot be but a Commitment in
Council.

Mr. S. Pembtrton. But common Underftanding
and legal Underftanding are two Things, and we
pray the Judgment of the Court.

Mr. Soil. Gen. And fo do v/e, my Lord, and
pray your Rule in it.

Mr. yuft. Mybone. You may by the fame Rea^
fon %, That upon all Commitments by Warrant
from Juftices of the Peace, that the Commitment
was out of the County, if the Party does not al-

ledge in the Warrant, or Retorn, that the Com-
mitment was in the County. 'Tis an Objecliori
that would put us upon prefuming what we have
no Reafon to prefume.

L. C. y. If you would have our Opinions, let

my Brothers declare theirs, I will foon tell you
my Mind.

Mr. yuft. Hollovjay. Pray let the Retorn be read
again [which was done'].

Mr. Att. Gen. So that the Retorn fays, they
were committed by Virtue of a Warrant of fuch
and fuch by Name, Lords of the Council, and
whether this be a Warrant of the Council is the
Queftion, and we think it is plain enough, that

'tis a good Retorn.

Mr. yuft. Powell. I have given yoii my Thoug!)ts
already : I think we ought to confult Precedents

in a Cafe of this Weight and Nature ; and truly

I will not take upon me to fay, whether it be a

good Retorn or not a good Retorn, without look-

ing into Precedents.

Mr. yuft. Allybone. For my own Part, it does

not ftick at all v/ith me, for the Reafons I gave
before. When any IN'Ian that has an Authority to

commit, does commit a Perfon to an inferior Of-

ficer, and that Officer has an Habeas Corpus brouo-hi:

to him, it is enough for him to return his War-
rant, by which the Party was committed, and
whatfoever he fays by the Bye, cannot have any
Influence, one way or other, to alter the Nature

of the Thing. Nov/ unlefs you would make every

Man that is a Juftice of the Peace write his Name,
and ftile himfclf Juftice of the Peace, this muft

be a good Commitment. Every Commitment
ftiall be prefumed to be purfuant to the Power of

the Perfon committing ; and I am fure, take thefe

Lords feparately, and they had no Power to com-
mit, and confequently fuch a Warrant would be

no Authority to the Lieutenant of the Tower to

receive them : But when they fend fuch a War»
rant as this, we fhall prefume it to be according to

the Power they have, and not according to the

Power they have not. This Warrant is returned by

the Officer, and I cannot but prefume that it is all

very well.

Mr. yuft. Holloway. My Lords, I am very de-^

firous and willing your Lordftiips fhould have all

the Right and Juftice done you that can be, and

by the Grace of God, I v/ill endeavour it all I

can. I fee in this Cafe it is agreed on both Sides,

that the Council have a Power to commit, and

the Commitment is here certified in the Words of

the Warrant, and the Lieutenant has nnade his

Retorn, that they were committed by Virtue of

this Warrant, If the Lieutenant of the Tower

had returned any other Commitmentj yoir would
R r z have
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have blamed him for a falfe Retorn -, but now

you find Fault with his Retorn, becaufe he does

not fay, the Warrant was made by the Lords of

the Council, and in Council : That is a thing fo

notorioufly known to all the Kingdom, that my
Lords were fent to the Tower by the Council, that

no body doubts it -, and being thus fent by this

Warrani, I do not fee but that this is a v«ry good

Retorn, and my Judgment is, that the Informati-

on ought to be read.

L. C. J. I told you in the Beginning, after you

had made your Objeftions, that I thought it was

as all other Retorns are -, and I am of the fame

Opinion ftill, I find no fault with the Warrant,

nor with the Retorn.

Mr. S. Pemberton. There is no Objeftion to the

Warrant at prefentupon this Queftion.

L. C. J. Neither do I take upon me to fay any

thing, nor is there any thing now to be fpoken of

touching the Faft for which thefe Noble Lords

were committed.

Mr. Alt. Gen. We pray, my Lord, the Infor-

mation may be read.

Mr. Juft. Holloway. There is no Queftion about

the Faft ; but whether this be a good Retorn

which is here made, that they were commited by

fuch and fuch Lords of the Council.

L. C. J. I would do as much to give my Lords,

the Biflhops Eafe, and fet them at Liberty, as I

could poflibly by Law ; but we muft not break the

Rules of Law for any one,

Mr. Soil. Gen. Pray read the Information.

Mr, Finch. No, my Lord, we oppofe the read-

ing of it.

Mr. Soil. Gen. Why ! Will not you be fatisfied

with the Opinion of the Court .?

Mr. Finch. We have another Thing to offer,

which we muft have the Opinion of the Court in,

before this Information can be read.

Mr. Att, Gen. Pray let us hear what it is }

Mr. Finch. My Lord, we did humbly off^er one

Objeftion more to your Loadfhip againft the read-

ing of the Information : The former Objeftion

was concerning the Perfons committing, in that

it does not fufBciently appear upon the Retorn,

that they were committed by the Lords in Coun-

cil ; the Court have given their Opinion in that

:

But the other Objedlion ftill remains, whether

they ought to have been committed at all -, and

therefore when they now appear upon this Ha-
heas Corpus., we fay they were not legally com-
mitted to Prifon, becaufe a Peer ought not to be

committed to Prifon in the firft Inftance for Mif-

demeanor.

Mr. Soil. Gen. If you pleafe you may fpeak to

that by and by ; but that is not proper now for

you to offer, or for the Court to determine, whe-

ther a Peer may be committed upon an Accufation

for a Mifdemeanor.

Mr. Finch. Wi:h Submifllon, that is fiich a

Difficulty that lies in the way againft the reading

of the Information, that you muft get over it,

before you can come at the reading of it.

Mr. Att. Gen. You will have your Time for all

this Matter by and by ; but certainly you cannot

be admitted to it yet.

L. C. J. Truly I think you are too early with

that Exception.

Mr. Finch. With Submifllon, we think this is

the proper Time, and I will tell your Lordftiip the

Reafon why.

L. C.J. Mr. Finch, certainly every thing in the

World that can be faid, you will fay for your Cli-

ents, and you fliall be heard -, for we are very wil-

ling to deliver thefe noble Lords, if we can by
Law, and if the Exceptions you make be legal,

Mr. Finch. My Lord, we do not doubt your

Juftice ; and therefore we defire to offer what v/e

have to fay in this Point: The only Queftion (now
it feems) is about our Time of making our Ex-
ception. Mr. Attorney (we apprehend) did fay

one thing which was certainly a little too large ;

that hov/ever any Man comes into Court, if the

Court find him here, they may charge with an

Information.

Mr. Att. Gen. Who fays fo ? I faid no fuch

thing.

Mr. Finch. Then I acquit Mr. Attorney of if,

he did not fay fo : Then both he and I agree the

Law to be, That a Man that does come into

Court, if he does not come in by legal Procefs,

he is not to be charg'd v/ich an Information : Then
fince we do agree in that Propofition, certainly we
muft be heard to this Point, whether we are here

upon legal Procefs, before you can charge us with

this Information ?

Mr. Att. Gen. Yon think you have faid a fine

thing now, and take upon you an Authority to

'make me agree to what you pleafe.

Mr. Finch. Certainly the Confequence is plain

upon your own Premifes.

Mr. Att. Gen. Do you undertake to fpeak for

me ?

Mr. Finch. I am in the Judgment of the Court,

and to them I leave it.

Mr. Att. Gen. I know you thought you had

got an extraordinary Advantage, by making me
fay what you pleafe •, but there has been very

little faid, but what has been grounded upon

Miftakcs all along. This is that I do fay. If a

Man comes in voluntarily upon any Recogni-

zance, though he be not in Cuftody ; or if he

comes in upon any Prccels, if the Court find

him here, though that Procefs be not for the

thing charged in the Information, yet the Court

is fo much in Poflcffion of the Perfon, that he

fhall plead to any Information ; and that I do fiy,

and will ftand by.

Mr. Soil. Gen. My Lord, we are here in a very

great Auditory, and this Court is always a very

great Court, (but here is a greater and nobler

Affembly than ufually we have here) and thefe

Gentlemen, to fhew their Eloquence and Oratory,

would, by converting Propofitions otherwife than

they are delivered, put another. Meaning upon

them, and fo draw ftrange Inferences from them.

But thefe Arts, we are fure, will not prevail here

;

we fay plainly, and v/e are fure the Law is fo (let

them apprehend what they will) that your Lord-

fhip cannot exhibit an Information to any Man
that you find accidentally here in Court. Then,

fays Mr, Finch, we are agreed : But withal (fay l)

take my other Propofition ; If a Perfon be brought

into Court by legal Procefs, or upon any Con-

tempt whatfoever, by an Attachment or Warrant,

or upon a Habeas Corpus after a Commitm.ent, be-

ing thus found in Court, your Lordfhip may cer-

tainly charge him with an Information. When
thefe Gentlemen, who are fo eager on the other

fide, did prefide here, and ftood in the Places

where Mr. Attorney and I now are •, I can name
them abundance of Cafes of the like nature with

this, when Men have been compelled to appear to

Informations, and plead prefently : They are the

Perfons
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Perfons that made the Precedents -, they made the

Law for ought I know : I am fure I find the Court

in PoffeOion of this as Law, and we pray the ufual

Courfe may be followed.

Mr. Finch. Pray, my Lord, fpare us a Word in

this Matter : I do agree with Mr. Attorney in this

Matter, but I do not agree with Mr. Sollicitor.

Mr. Soil. Gen. You do not agree with yourfelf.

Mr. Finch. I hope I do, and always fhall agree

with myfelf; but I do not agree with your, Mr.
Sollicitor.

Mr. Soil. G.'n. You do not in 1688, agree with

what you were in 1680.

Mr. Finch. Says Mr. Attorney, a Man that

comes voluntarily in, cannot be charged with an

Information •, with him I agree. Says Mr. Sol-

licitor, a Man that comes in, and is found in

Court by any Procefs, may be charged with an

Information : I fay no, if the Procefs be v/hoI!y

illegal j for he cannot be faid to be legally in

Court. Suppofe a Peer of the Realm be taken

upon a Capias, and is committed to the Marjhalfea,

and is brought up upon a Habeas Corpus., I would

fain know, whether you could declare againft

him.

Mr. Jtt. Gen. No, we cannot.

Mr. Finch. And why is that, but becaufe the

Procefs is illegal, and he is not truly in Court

:

Then is it a proper Time now to make this a

Queilion, Whether my Lords here were legally

committed, before you can lay any Thing to

their Charge by way of Information ? For if

the Commitment be illegal, it is a void Com.mit-

inentj and if the Commitment be voici, the Pro-

cefs is void, and then my Lords are not legally in

Court.

L. C. J. That fure is but returning again to

the fame Queftion that has been determined al-

ready.

Mr. Soil. Gen. If your Lordfhip will permit them

to go over and over the fame things, we fhall never

have an End.

Mr. Finch. My Lord, we pray thefe Gentle-

men of the King's Counfel may be a litde cool

with us, and then they will find, we do not talk

the fame things over and over again, nor meddle

with that which the Court have given their Judg-
ment in.

L. C. J. Well, go on, Sir.

Mr. Finch, My Lord, we fay it is the Privilege

of the Peers of England, that none of them fliall be

committed to Prifon for a Mifdemeanor, efpecially

in the firft Inftance, and before Judgment. This

(we fay) is the Right of my Lords the Bifliops,

and that which they claim as Lords of Parliament.

Now it appears upon this Retorn and the War-
rant, that the Council-Table hath committed them
(for your Lordfhip and the Court hath rul'd it,

that this Commitment muft be taken to be by

Order of the Privy-Council, and we meddle not

with that further) but we fay that the Council-

Table may commit a Man unjnftly, that is cer-

tain. There has been Relief often given in this

Court againft Commitments by the Council-

Table : And that they were unjuftly committed,

depends upon that Point of their Privilege as

Peers.

Mr. S. Perahcrton. My Lord, we fay, that the

Lords of the Council have illegally committed
thefe Noble Perfons, who are Peers of the Realm,
and ought to have the Privilege of their Peerage,

which is not to be committed for a Mifdemeanor ;
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that the Council ought not to have done : Fof
the Peers of England ought no more to be conf-
mitted for a Mifdemeanor, and to be imprifoned,
efpecially upon the firft Procefs, than they may
be in a Cafe of Debt. It is true,- in the Cafe of
Treafofi, Felony, or the Breach of the Peace^
the Peers have not fuch a Privilege -, they may
be committed : But for a Mifdemeanor (as this

does appear to be in the Warrant of Commitm.ent)
they ought not to be committed. But they were
committed by the Lords of the Council -, and
we now complain of this to your Lordfhip as

illegal, and therefore pray my Lords may be dif-

charged.

Sir Rob. Sawyer. Will your Lordfhip be pleafed

to favour me a Word on the fame fide, for my
Lords the Bifhops. It muft be agreed to me, that

if a Peer be brought into Court, as taken by at

Capias., he cannot be charged with a Declaration ;

and the Reafon is, becaufe the Procefs is illegal

:

Then, my Lord, with Submifllon, v;hsn a Peet
comes upon a Foreign Commitment, and is

brought in Cuftody upon a Habeas Corpus, this is
'

either in the Nature of a Procefs, or a final Com-
mitment, as a Judgment -, they will not fay, that

this is a good Commitment, fo as to amount to a

Judgment ; for the Council-Board could not give

a Judgment in the Cafe ; befidfes, the Commit-
ment is illegal, becaufe it is not a Commitment
till they find Security to anfwer an Information

here, but 'tis a Warrant to keep them for a Mif-

demeanor : Befides, there is another thing we
have to fay to this Warrant (for I am making
Objeclions againft the Validity of this Commit-
ment) it does not appear that there was any Oath
m?.de, and therefore the Court muft adjudge that

there was no Oath made, and tJien no Men ought

without Oath to be committed, much lefs a Peer.

But that which we chiefly rely upon is. That my
Lords ought not to have been committed for

this, which is but a Mifdemeanor at moft : And
if they ufe it, as Procefs, to bring my Lords the

Biftiops to anfwer an Information, v/e fay, by

Law no fuch Procefs can be taken out againft the

Perfons of Peers for bare Mifdemeanors. I do

agree, that for Felony, Treafon, or Surety of

the Peace, the Perfons of Peers may be commit-

ted ; and that which is called Surety of the Peace

in our Books, Mr. Sollicitor knows very well,

in fome of the Rolls of Parliament, is called

Breach of the Peace, but it is all one ; and the

Meaning, in fhort, is, that it is fuch a Breach

of the Peace, as for which a Man by Law may
be obliged to find Sureties for the Peace. If it

fhould mean a Breach of the Peace by Implica-

tion, as all TrefpaflTes and Mifdemeanors are- faid

to be contra Tacem in the Indiftment, or Informa-

tion, then it were a fimple thing to enumerate the

Cafes wherein Privileges did not lie -, for there

could be no Information whatfoever, but muft be

contra Pacem, and fo there could be no fuch thing

as Privilege at all. And befides, we fay, the very

Courfe of this Court is contrary to what they

wculd have ; for in the Cafe of a Peer, for a Mif^

demeanor, you go firft by Summons, and then

you do not take out a Capias as againft a confimon

Perfon, but the next Procefs is a Bijlringas, and

fo ad infinitum. And I do appeal to them on the

other fide, and challenge them to fhew any one

Precedent, when a Peer was brought thus into

Court, to be charged with an Information, with-

out it were in the Cafe of an apparent Breach of

the
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the Peace-, for he muft be charged in Cuftody,

and there muft be a Commitlitur to the Marflial,

to entitle the Court to proceed. Your Lordfhip

will find but very few Precedents of Cafes of this

Nature about common Perfons ; for till within

thefe fourteen or fifteen Years there was no fuch

thing ever done againft a common Perfon : But

this was the Rule : Firft there went out a Sul^pivna,

and then an Attachment, and when the Party was

taken upon the Attachment, he is taken to come

in upon Procefs, and then the Court would charge

him prefently ; but if he did appear upon the Sum-

mons, they would not charge him, but he had

Time to take a Copy of the Information, and an

Imparlance of courfe, till the next Term, before

he could be compelled to plead. But in the Cafe

of a Peer, there never was any fuch Precedent as

the Attaching his Perfon, but only a Summons and

Diftrefs : And I would be glad the King's Coun-

fel would fhew, that ever there was any fuch Pro-

cefs taken out againft the Perfon of a Peer, for a

meer Mifdemeanor. My Lord, 'tis plain, v/hat

Breach of the Peace means in every Information -,

and I only fpeak this to acquaint the Court how
the conftant Proceedings in all thefe Cafes have

been, Thefe Informations were antiently more

frequent in the Star-Chamher ; and what was the

Procefs there ? Not the common Procefs of a

Subpcena, that was not the Courfe there ; but the

Procefs was a Letter from the Chancellor ; that if

the Party upon that Letter did not appear, in a

common Cafe, there went out an Attachment

;

but in a Peer's Cafe never : And fc it appears by

Crompton's JurifdiBion of Courts, Tit. Star-Chamber

33. This appears likewife by the Proceedings in

Chancery againft the Peers, till the Queen's Time.

They did not fo much as take out an Attachment

after Default upon a Subpcena, but they would then,

in the Queen's Time, be fo bold as to take out an

Attachment againft a Lord for not appearing ; but

that Courfe was condemned as illegal ; fo we find

in my Lord Dyer.

Mr. Att. Gen. That v/as at a common Perfon's

Suit.

Sir Robert Sawyer. But the Proceedings in the

Star-Chamber were at the King's Suit, and I am
iure Mr. Sollicitor knows that the Peers Privileges

reach to Informations j but, as I was faying, it

was fo adjudged as to the Chancery in my Lord
Cromwell's Cafe, 14 Eliz. Dyer, 315.

L. C. J. You take a great Compafs, Sir Robert

Sawyer ; but pray remember what you laid down
at firft, for the Ground of your Difcourfe, That

there was never any Commitment of a Peer for a

bare Mifdemeanor: You muft keep to that ; that

is the Point you are to look after.

Sir Robert Sawyer. My Lord, I will fo ; I do

not cite thefe Cafes but for this Purpofe, to fliew,

that in all Courts the Peers have particular Privi-

leges ; and I am fure they can produce you no

Precedents for any fuch Proceedings againft a Peer.

In my Experience of thefe Matters, I never knew
any fuch ; nay, I knew it always to be otherwife,

that in Informations for Mifdemeanors, there did

never iflfue out a Capias againft a Peer : And
Mr. Attorney knows very well, it was fo in the

late Cafe of my Lord Lovelace ; for that Cafe of
'

my Lord Devonjhire, that it was an exprefs Breach

of the Peace, though it was debated and difputed

then ; fo that I take it, thefe Noble Lords can-

not be charged with this Information, becaufe

they do not come in by legal Procefs ; and unlefs
they can fliew me any Cafes, where a Peer did
ever come in upon fuch a Commitment, and an-
fwered to an Information upon that Commicment,
it muft certainly be allowed not to be the legal

Courfe •, though if fuch a Precedent could be fhewn,
that pafs'd fub Silentio, without Debate or folemn
Determination, that would not do, nor could bind
the reft of the Peers. If one Man v/ould lofe a
particular Benefit he has, all the whole Body muft
not lofe it ; and the Benefit is not fmall, of Time
to make his Defence ; of Imparling, of taking a
Copy of the Indiftment, and preparing himfelf to

plead as his Cafe will bear ; and indeed a common
Perfon has ufed to have thefe Privileges, though in

fome Cafes of late, they have taken the other
Courfe ; and if a Capias went out (which we fay

cannot go againft a Lord) and the Party were
brought in, he v/as to anfwer immediately. Now,
my Lord, I take it, that the Privileges of Peers is

in all Times the fame with the Parliamentary Pri-

vilege in Parliament-Time, which reacheih to In-

formations, as well as other Aftions. My Lord
Coke is exprefs in this Point, in the 4 7,7/?//. 25.
If that Objedion fliould hold good, that every In-

formation being contra Pacem, that fhould be a
Breach of the Peace, then fas I faid before) Privi-

lege will hold in no Information, which is contra-

ry to that and all our other Books : 'Tis only fuch

a Breach of the Peace, as for which Security of the

Peace may be required. But further, that this is a
Privilege enjoyed by the Peers, Spiritual as well as

Temporal, I fuppofe will not be denied ; for I

think they will not queftion, but that the Bifhops

and Abbots that were Lords of Parliament were
Peers ; and we find in our Books, when the Court
has been moved for a Capias againft an Abbot, if

he were a Mitred Abbot, and fat in the Lords
Houfe, it was always faid, that no fuch Procels

ought to go -, and fo it is in the Cafe of Biftiops

:

But indeed for other Noblemen, the Difference is

this : Where it does not appear upon Record, that

they are Lords in Parliament, there the Courts

have put them to bring their Writs of Privilege ;

but where it does appear upon Record, that they

are Peers, the Court is to allow and take Notice

of their Privilege ; and there needs no fuch Writ.

Now that the Parliament Privilege, and the Privi-

lege of Peers (as to their Perfons) is the fime, ap-

pears by the Form of the Writ in the Regifter, Fol.

287. Fitz. Herb. Nat. Brev. 247. The Words of

the Writ are thefe, That if fuch a one be fued at

the Suit of another, the Writ commands, that a

Peer out of Parliament-Time fhould have the fame
Privilege with thofe fummoned by the King to

the Parliament ; and I know not any Difference

that can be put between them ; and it cannot be

denied, that all Informations whatfoever, un-

lefs fuch as are for Breaches of the Peace, for

which Surety of the Peace may be required, are

under the Controul of the Parliament Privilege:

So that upon thefe Grounds, I do prefs that my
Lords the Bifhops may be difcharged. If there

be any Information againft us, we are ready to

enter our Appearance, to anfvver it according

to the Courfe of the Court : But if the Infor-

mation be for no other thing than what is con-

tained in the Warrant of Commitment, then

their Perfons ought to be privileged from Com-
mitment.

Mr, Pollexfen,
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Mr. PoUexfen. If your Lordfliip pleafe to take

it altogether, you, will find it a Cafe very well worth

your Confideration, it being the Cafe of all the

Peerage of England. .

Mr. Alt. Gen. My Lord, thefe Gentlemen have

taken a great deal of Liberty, and fpent much of

your Time in making long Arguments, and after

all, truly, I do not know where to have them, nor

can underftand what they would be at. It feems

they agree, that for Treafon, Felony, and Breach

of the Peace, a Peer may be committed.

L. C. J. That is, fay they, fuch a Breach of

the Peace, as for which Surety of the Peace may
be required.

Mr. An. Gen. Then all the Learning they have

been pleafed to favour us with, is at an End ; for

if here be any thing charged upon the Bifhops, for

which Sureties of the Peace may be required, then

this is a good Comm'Itment.

L. C. J. That they mull agree upon their own
Arguments.

• Mr. Att. Gen. Can then any Man in the World
fay, that a Libel does not require Sureties of the

Peace ? For we muft now take it as it is here upon

tliis Retorn. How my Lords the Bifhops will

clear themfelves of it, is a Queftion for another

Time ; but the Warrant fays, they were commit-

ted for Contriving, Framing, and Publifning a Se-

ditious Libel againfb his Majefty, and his Govern-

ment : Is there a greater Mifdemeanor ? Or is there

any thing on this Side a capital Crime that is a

greater Offence ? Is there any thing that does fo

tread upon the Heels of a capital Offence, and

comes fo near the greateft of Crimes that can be

committed againft the Government ? Not to en-

large at this Time upon what the Confequences of

fuch Things may be ; is there a greater Breach of

the Peace than fuch Seditious Praftices .? No doubt,

any Man may be committed for it, and may be

bound to find Sureties for his good Behaviour.

Sir Rob. Sawyer. I fay Sureties of the Peace, not

of the good Behaviour.

Mr. Soil. Gen. Pray my Lord, would you con-

fider wh^re we are -, we are going towards France, I

think, or fome farther Country : They have fet us

out to Sea, and I do not fee after this rate, when we
fliall come to Land. Certainly, thefe Gentlemen

are mightily out of the Way, and would fain have

us fo too! We are here upon a fingle Queftion, as

this Cafe ftands before your Lord (hip, upon the

Retorn. Here is a Libel, a Seditious Libel, faid

to be contrived, made and publifhed againft the

King and his Government, by thefe Noble Lords

the Prifbners. This is the Accufation -, fuppofe this

be true, that is to be proved hereafter ; I hope

they are innocent, and will prove themfelves fo :

"But fuppofe it to be true, that they have made a Se-

ditious Libel againft the King and his Government,

will any Man fay, that this is not done Vi &
Armis ? This is a Libel with a Witnefs -, nay, two

or three Degrees more will carry it to High-Trea-

fon, and all the Informations that were exhibited

by Sir Robert Sawyer., v^^hen he was Attorney-Ge-

neral (and he exhibited a great many for Libels)

conftantly thefe Words were in, Vi l^ Armis £5?

mntra Pacem,

Bi/bop of Peterborough. Was it fo in your own
Cafe, Mr. Soil icicor?

Mr. Soil. Gen. Yes, it was fb in my Cafe, and
you were one of them that profecuted me, for

ought I know •, or if you did not profecute me,
you preached againft me; or if you did not, fome

3^5
of your Tribe did: But fo, hiy Lord, it was
in many other Cafes, within Time of Memory.
Sir Robert Sawyer has pafs'd a Complement upon
me, of my great Skill in Parliament Matters-, but
truly there needs no great Skill in Matters where
the Law is fo plajn. A Peer they agree, may be
in Prifon for Treafon, Felony, or Breach of the
Peace -, but that Breach of the Peace, fay they, is

where the Law requires Sureties of the Peace : But
is there any Certainty where Sureties of the Peace
fhall be required, and where not .? Then I would
put this Cafe ; Thefe Lords have contrived and pub-
lifhed a Seditious Libel againft the King and His
Government; and whether this be not fuch a
Breach of the Peace, as will require Sureties of
the Peace, is the Queftion before you : And it

plainly appears to be lb, in Sir Baptijl Hicks's Cafe,

in Hobart. If a Man write a private Letter pro-
voking another to fight, although there be nQ
Fighting, this is a Breach of the Peace, Now a

Letter can do no Wrong in that kind, but as it

incites and ftirs up to Fighting, which may occa-

fion Blood-fhed -, and I think there cannot be a

greater Breach of the Peace, than for a Man to

come to the King's Face, and publilh a Libel a-

gainft him, and yet, according to their Dodrine,
this Man fiiall go away, and you fhall not take

him up, but take a Subpcena againft him, and
wait for the Delay of all the ordinary Procefs ;

and they tell you another Thing, that a Capias

does not lie upon an Information againft the Per-

fon of a Peer, and that there is no Precedent of
any fuch Thing ; but I would pray them to re-

member the Cafe of my Lord Lovelace, about

fome three Years ago, for brealcing a Foot-man's

Head. It feems, if a Man libels the King in his

own Prefence, that is not fo great a Matter as a

little Corredtion to an infolent Foot-man ; but there

he was bound in a Recognizance to appear there

in this Court, and accordingly he did appear, and

was charged with an Information ; and as to

that Precedent, I do believe Sir Robert Sawyer

and Mr. Finch won't contradid me. This was in

the firft Year of this King. There was likewife

my Lord of Pembroke's Cafe, who went to a dif-

orderly Houfe, and there frightned fome People :

We moved the Court, and had an Attachment a-

gainft him for a Mifdemeanor, and he was glad

to compound the Thing, or it had not ended fo

foon as it did ; and yet if a Lord comes to the

King's Perfon, and affronts Him to his very Face,

will not an Attachment lie againft him for it?

Certainly it will. My Lord, we have gone out

of the Way too much already, and thefe Gende-

men will lead us farther -, but we hope your Lord-

fhips will reduce us to the Methods of the Law.

Here is an Information which we defire may be

read ; if they have any thing to plead to it, their

Time for that will come after it is read : If they

think they have been illegally imprifoned, it ap-

pears plainly upon this Retorn, who they were that

did commit them. Here are a great many Noble

Lords to anfwer an Aflion of falfe Imprifonmenr,

if thefe Lords think fit, and may have thefe learned

Gentlemen, that are very well able to advife them

what they fhould do in it.

Sir Rob. Sawyer. We pray your Lord (hip's Judg-

ment, whether the Cafes put by Mr. Sollicitor are

like our Cafe.?

Mr. Soil. Gen. They are as like, as Sir Robert

Sawyer is to Mr. Attorney that was.

Sir
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Sir Roh. Sawyer. Thofe Cafes are of apparent

Breaches of the Peace i fo likewife was my Lord

of DevonJhire\ Cafe •, but certainly that was not at

all like this.

Mr. Finch. With our Lorcifliip*s Favour, I

would add but one Word, and I would repeat

nothing of what has been faid : All that I fliall fay

is this ; There is a great deal of Difference between

an aflual breach of the Peace, and that which in

the bare Form of an Information is a Breach of

the Peace, by Conftruftion of Law, it being

contra Pacem. Suppofe it be laid that a Man did

Vi £f? Armis fpeak Words, will that make the

Words a Breach of the Peace ?

Mr. Soil. Gen. It muft be Vi ii Jrmis, and cer-

tainly is a Breach of the Peace.

Mr. Finch. If a Man write a Petition, are the

Pen and Ink that he ufes the Arms ?

Mr. Soil. Gen. My Lord, I hope, Mr. Finch re-

members what I heard him fay in Algernoon Sidney's

Cafe, fcribere eft agere.

Mr. Finch. I think it is fo, Mr. SoUicitor, but

every Adtionis not a Breach of the Peace.

L. C. J. Well, let my Brothers deliver their

Opinions, I will give you mine.

Mr. Jtift. Allybone. The fingle Queftion now is.

Whether or no that which Mr. SoUicitor was pleaf-

ed to name as the Crime, and lay it to the Charge

of my Lords the Bifhops, that is a Seditious Li-

bel, be a Breach of the Peace. I do confefs that

there is little of Argument to be drawn from

Forms of Indiftments ; and I fhall put no great

Strefs upon the Words, Vi Cf? Armis, where the

Fa6l will not come near it ; but if a Commit-

ment may enfue (as they feem to agree) where-

ever Surety of the Peace may be required, no-

thing feems more important to me, than that

Surety of the Peace fhould be required, where

there is any thing of Sedition in the Cafe ; and

wherever there is a Seditious Aft, I cannot tell

how to make any other Conftrudion of it, but

that it is an aflual Breach of the Peace ; that is my
Opinion.

Mr. Juft. Powell. I am of the fame Opinion in

this Point too, as I was in the other Point before :

It was a Matter of great Confequence, I thought,

upon the former Point, but now it appears to

me, to be of far greater Confequence than it did

at firft -, for here, all the Great, High, and No-

ble Peers of England are concerned in it, as to

their Privilege. Our PredecefTors in this Court

heretofore would not determine the Privileges of

the Peers, but left them to themfelves to make
what Judgment they pleafed of them. I think

truly 'tis a Thing of that Weight, that it may
be very fit for the Court to take Time to confider

of it, and I declare for my own Part, I will not

take upon me to deliver any Opinion in a Matter

of this Confequence, before I have confulted all

the Books that can give me any Light in the

Cafe.

Mr. Jtift. Allyhone. Brother Powell, I am not

determining, limiting, or cramping the Privilege

of Peers, but I am only confidering whether or

no a Seditious Libel be a Breach of the Peace. 'Tis

agreed to be on all Hands a Breach of the Peace.

Is there any thing that will require Sureties of

the Peace to be given upon the doing of it ? For

there Sir Robert Sawyer has laid the Foundation

of his Diftinftion, and if that fhall draw any

Perfon under a Commitment, then, fay I, in my
Judgment, wherever there is a Seditious Libel,

there is that which is an adual Breach of the Peace

;

for I am fure there is that which is fufficient to
require Sureties of the Peace. I controvert not
the Right of the Peers one Way or other, but on-
ly declare my Opinion, That this is a Fad that
comes within the Rule laid down by them, that
what will require Sureties of the Peace, is a Breach
of the. Peace.

Mr. Juft. Holloway. God forbid that in a Cafe
of this Nature, any one fhould take upon him
here to fay, that every Mifdemeanor were a Breach
of the Peace, I fay not fo •, but certainly there are
fome fuch Mifdemeanors as are Breaches of the
Peace ; and if here be fuch a Mifdemeanor before
us, then it is acknowledged, that even in Parlia-
ment-time, a privileged Perfon might be com-
mitted for it : For in Treafon, Felony, and Breach
of the Peace, Privilege does not hold. I will not
take upon me, as my Brother faid, to determine
concerning the Privilege of the Peers, it is not of
our Cognizance, nor have we any thing to do, ei-

ther to enlarge or confine Privilege, nor do we de-
•

termine whether this be fuch a Libel as is charged
in the Information, that will come in Queflion an-
other Time ; but certainly as this Cafe is, the In-

formation ought to be read, and my Lords ought
to appear and plead to it.

L. C. J. Certainly we are all of us here as

tender of the Privileges of the Peers as any in

the World can be, and as tender as we would be,

and ought to be in trying any Man's Right : It

becomes us to do it with great Refpeft and Re-
gard to my Lords the Bifhops ; and therefore I

would be as careful fif that were the Queflion be-

fore me) to confider very well before I give my
Opinion, as ever I was in my Life. But when I

fee there can come no Mifchief at all to the Privi-

leges of the Peers, by what is agreed on all Hands,
I think I may very juflly give my Opinion : For
here is the Queflion, Whether the Fad charged
in the Warrant be fuch a Mifdemeanor as is a Breach
of the Peace ? and the Words of the Warrant
(which is now upon the Record) being fuch as have
been recited, I cannot but think it is fuch a Mifde-
meanor as would have required Sureties of the

Peace ; and if Sureties were not given, a Conpimit-

ment might follow ; and therefore I think the

Information muft be read.

Mr. Alt. Gen. We pray the Clerk may read it.

Clerk reads. ^imt^£X, Z ^eniO^attD* That
Sir Thomas Powis, Knight, Attorney-General of
our Lord the King, who for our faid Lord the King
in this Behalf fues, comes in his own Perfon here

into the Court of our faid Lord the King, before

the King himfelf at fVeftminfter, on Friday next,

after the Morrow of the Holy-Trinity in this

Term, and for our faid Lord the King, gives the

Court here to underftand, and be informed, that

our faid Sovereign Lord the King, out of his fig-

nal Clemency

Mr. Soil. Gen. Read it as it is in Laiin.

Biftoop of Peterborough. My Lord, we defire it

may be read in Englijh^ for we don't underfland.

Laiv-Latin.

Mr. Soil. Gen. No, my Lords the Bifhops are

very learned Men, we all know j pray read it in

Latin.

Clerk reads. ^cmO^anllUm, ^od Thomas
Powis, Miles, Attornatus Domini Regis nunc Gene-

ralis, qui pro eodem Domino Rege in hac parte fequi-

tur, in propria Perfona fua venit hie in Curia di5i*

Domini Regis coram ipfo Rege apud Weftmonafte-

rium,
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rium. Die Veneris proxime pofi craftiniim Sands
Trinitatis, ifio eodem fermino, (j? pro eodem Domino

Rege, Dai Curia hie inteWgi l£ informari, quod

di£lus Dominus Rex, nunc ex infigni dementia Cs?

henigna Intentione fuis erga Subdilos fuos Regni fui

Angliae per Regiam fuam Prerogaiivam, quarto die

Aprilis, Anno Regni Di^f Domini Regis nunc "Tertio,

apud Weftmonafterium in Comitatu Middlefcxiae,

Deckrationem fuam Intitulatam^ |)i0 ^EIEflP'Sl

<^^aciou0 Deciarattoa to all XM launig: ^ub-
ieCtjS fO^ llbectp of COllfCiCnce, gerentem Datum

eifdem Die & Anno, Magna Sigillo fuo Anglix Si-

gillatam publicavit ; in qua quidem Declaralione con-

tinetur.

I

Ja M E S R E X.

IT having pleafed Almighty God, not only tp

bring Us to the Imperial Crowns of thefe

Kingdoms through the greateft Difficulties, but

to preferve Us by a more than ordinary Providence,

upon the Throne of Our Royal Anceftors, there

is nothmg now that We fo earneftly defire, as to

eftabliih Our Government on fuch a Foundation

as may make Our Subjects happy, and unite them

to Us, by Inclination as well as Duty, which We
think can be done by no Means lb efteftually, as

by granting to them the free Exercife of their

Religion for the Time to come, and add that to

the perfedl Enjoyment of their Property, which

has never been in any Cafe invaded by Us fince

Our coming to the Crown -, which being the two

Things Men value moft, Ihall ever be preferved

in thefe Kingdoms during Our Reign over them,

as the trueft Methods of Our Peace, and Our
Glory. We cannot but heartily wifh, as it will ea-

fily be believed, that the People of Our Domini-
ons were Members of the Catholick Church, yet

We humbly thank Almighty God, it is, and hath

long Time been Our conftant Senfe and Opinion

(which upon divers Occafions We have declared)

that Confcience ought not to be conftrained, nor

People forced in Matters of meer Religion.

It has ever been direftly contrary to Our Inclina-

tion, as We think it is to the Intereft of Govern-

ment, which it deftroys, by fpoiling Trade, depo-

pulating Countries, and difcouraging Strangers -,

and finally, that it never obtained the End for

which it was employed. And in this we are the

more confirmed by the Refiedions We have made
upon the Conduct of the four laft Reigns. For
after all the frequent and prefling Endeavours that

were ufed in each of them, to reduce thefe King-
doms to an exaft Conformity in Religion, it is

vifible, the Succefs has not anfwered the Defign ;

and that the Difficulty is invincible. We there-

fore, out of Our Princely Care and AfFeClion un-

to all our loving Subjedls, that they may live at

Eafe and Quiet, and for the Encreafe of Trade,

and Encouragement to Strangers, have thought
fit, by Virtue of Our Royal Prerogative, to ilTue

forth this Our Declaration of Indulgence, making
no Doubt of the Concurrence of Our two Houfes
of Parliament, when We fhall think it convenient

for them to meet. In the firft Place We do de-

clare, that We will proteft and maintain Our Arch-
bifhops, Bilhops, and Clergy, and all other Our
Subjecls of the Church of England, in the free

Exercife of their Religion, as by Law eftablifhed,

and in the quiet and full Enjoyment of all their

PofTeflions, without any Moleftation or Diftur-
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bance whatfoevej-. We do likewife declare, thaG

it is Our Royal Will and Pleafure, that from
henceforth the Execution of all and all manner of
Penal Laws in Matters Ecclefiaflical, for not
coming to Church, or not receiving the Sacra-

ment, or for any other Non-conformity to the

Religion eflablifhed, or for or by reafon of the

Exercife of Religion in any m.anner whatfoever,

be immediately fufpended, and the further Execu-
tion of the faid Penal haws, an<.i every of them^
is hereby fufpended. And to the end that by th?
Liberty hereby granted, the Peace and Security of
Our Government, in the Pradice thereof, may not
be endangered. We have thought fit, and do
hereby flreightly charge and command all Our
loving Subjefts, that as We do freely give them
Leave to meet and ferve God after their own Way
and Manner, be it in private Houfes, or Places

purpofely hired or built for that Ufe, fo that they
take fpecial Care that nothing be preach'd or

taught amongfl them which may any ways tend tci

alienate the Hearts of Our People from Us or Our
Government, and that their Meetings and AfTem-
blies be peaceably, openly, and publickly held, and
all Perfons freely admitted to them -, and that they
do fignify and make known to fome one or more
of the next Juftices of the Peace, what Place or

Places they kt apart for thofe Ufes, And that

all Our Subjeds may enjoy fuch their Religi-

ous AfTemblies with greater AfTurance and Pro-
tedion. We have thought it requifite, and do
hereby command, that no Difturbance of any
kind be made or given unto them, under Pain of

Our Difpleafure, and to be further proceeded againfl

with the utrermoft Severity. And forafmuch as We
are defirous to have the Benefit of the Service of
all Our loving Subjeds, which by the Law of

Nature is infeparably annexed to, and inherent in

Our Royal Perfon, and that none of Our Sub-

jeds may for the future be under any Difcourage-

ment or Difability (who are otherwife well incli-

ned and fit to ferve Us) by reafon of fome Oaths

or Teffs that have been ufually adminiftred on
fuch Occafions, We do hereby further declare.

That it is Our Royal Will and Pleafure, that the

Oaths commonly called the Oaths of Supremacy

and Allegiance,, and alfo the feveral Tefts and De-
clarations mentioned in the Ads of Parliament made
in he twenty-fifth and thirtieth Years of the Reign

of Our late Royal Brother King Charles the Se-

cond, fhall not at any Time hereafter be required

to be taken, declared, or fubfcribed by any Per-

fon or Perfons whatfoever, who is, or fhall be em-
ployed in any Office or Place of Truft, either Ci-

vil or Military, under Us, or in Our Government.

And We do further declare it to be Our Pleafure

and Intention , from Time to Time hereafter, to grant

Our Royal Difpenfations, under Our Greal Seal, to

all Our loving Subjeds fo to be employed, who
fhall not take the faid Oaths, or fubfcrlbe or de-

clare the faid Tefts or Declarations in the above-

mentioned Ads, and every of them. And to the

end that all Our loving Subjeds may receive and

enjoy the full Benefit and Advantage of Our Gra-

cious Indulgence hereby intended, and may be ac-

quitted and difcharged from all Pains, Penalties,

Forfeitures and Difabilities by them, or any of

them incurred or forfeited, or which they fhall

or may at any Time hereafter be liable to, for or

by reafon of their Nonconformity, or the Exer-

cife of their Religion, and from all Suits, Trou-
S s bles
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bles or Difturbances for the fame, We h6 hereby

give Our free and ample Pardon unto all Noncon-

formifts, Recufants, and other Our loving Sub-

jefts, for all Crimes and Things by them commit-

ted, or done contrary to the Penal Laws formerly

made relating to Religion, and the Profeffion or

Exercife thereof -, hereby declaring that this

Royal Pardon and Indemnity fhall be as

and efFedual to all Intents and Purpofes,

every individual Perfon had been therein partu

cularly named, or had particular Pardons under

Our Great Seal, which We do likewife declare

fhall from Time to Time be granted unto any Per-

fon or Perfons defiring the fame, willing and re-

quiring Our Judges, Juftices, and other Officers,

to take Notice of and obey Our Royal Will and

Pleafure herein before declared. And although

the Freedom and AfTurance We have hereby given,

in relation to Religion and Property, might be fuffi-

cient to remove from the Minds of Our loving

Subjefts all Fears and Jealoufies in relation to ei-

ther -, yet We have thought fit further to declare.

That we will maintain them in all their Properties

and PofTeffions, as well of Church and Abby

Lands, as in any other their Lands and Properties

whatfoever.

El idem Attornatus di5ii Domini Regis nunc Genera-

lis pro eodem Domino Rege uUerius dat Curiae hie intel-

ligi (^ informari, quod poftea fcilicet vicefimo feptimo

die Aprilis Anno Regni di^i Domini Regis nunc, ^c.

quarto, apud U^eftmonajierium pradi5ium in Comitatu

Middlefexia pradi£lo, idem Dominus Rex nunc ex

eadem dementia i3 henigna intentione fuis ergafubditos

fuos Regni fui AngUa, per Regiam fuam Prarogali-

vam, aliam Regalemfuam Declarationem Intitulatam,

His Majefly's gracious Declaration, gerentem da-

tum eifdem die 6f anno ultimo mentionatis, magna

figillo juo Anglia fmiliterfigillatam, publicavit ; in

qua quidem Declaratione continetur.

Ja M E s Rex.
«' /^ U R Conduct has been fuch in all Times,
«' \_J as ought to have perfwaded the World,
*' that We are firm and conftant to Our Refoluti-

<' ons ; yet, that eafy People may not be abufed

" by the Malice of crafty wicked Men, We think

*' fit to declare, that Our Intentions are not

*' changed fince the 4th of April, 1687, when
" We iffued out Our Declaration for Liberty of

*' Confcience in the following Terms.

His Majejly^s Gracious Declaration to all his loving

Subje£ls for Liberty of Confcience.

Ja M Es Rex.

IT having pleafed Almighty God, not only to

bring Us to the Imperial Crowns of thefe

Kino-doms through the greatefl Difficulties, but to

preferve Us by a more than ordinary Providence

upon the Throne of Our Royal Anceflors, there

is nothing now that We fo earneftly defire as to

eftablifh Our Government on fuch a Foundation as

may make Our Subjedls happy, and unite them to

Us by Inclination as well as Duty •, which We
think can be done by no Means fo efFeftually, as

by granting to them the free Exercife of their Re-

ligion for the Time to come, and add that to the

perfedl Enjoyment of their Property, which has

never been in any Cafe invaded by Us fince Our
j:oming to the Crown ; which being the two

Things Men value mofl, Ihall ever be preferved in

thefe Kingdoms during- our Reign over them, as'

the truefl Methods oi their Peace and Our Glory.

We cannot but heartily wifh, as it will eafily be

believed, that the People of Our Dominions v/ere

Members of the Catholick Church ; yet We hum-
bly thank Almighty God, it is, and hath long,

time been Our conftant Senfe and Opinion (which

upon divers Occafions We have declared) that

Confcience ought not to be conftrained, nor Peo-

ple forced in Matters of meer Religion. It has

ever been diredly contrary to Our Inclination, as

We think it is to the Interefl of Government, which

it deftroys by fpoiling Trade, depopulating Coun-.

tries, and difcouraging Strangers , and finally, that

it never obtained the End ior which it was em-
ployed. And in this We are the more confirmed

by the Refledions We have made upon the Con-

duft of the four lafl Reigns. For after all the

frequent and prefTing Endeavours that were ufed

in each of them, to reduce thefe Kingdoms to an

exafl Conformity in Religion, it is vifible the

Succcfs has not anfwered the Defign ; and that

the Difficulty is invincible. We therefore, out of

Our Princely Care and AfFedion unto all Our lov-

ing Subjefts, that they may live at Eafe and Qui-

et, and for the Encreafe of Trade, and Encou-

ragement to Strangers, have thought fit, by virtue

of Our Royal Prerogative, to iffue forth this Our
Declaration of Indulgence, making no Doubt of

the Concurrence of Our two Houfes of Parlia-

ment, when We fhall think it convenient for

them to meet. In the firft Place We do declare,

that We will proteft and maintain Our Arch- -

bifhops, Bilhops, and Clergy, and all Other Our
Subjed's of the Church of England, in the free

Exercife of their Religion, as by Law eftablifhed,

and in the quiet and full Enjoyment of all their

PofTeffions, v/ithout any Moleftation or Diftur-

bance whatfoever. We do likewife declare, that

it is Our Royal Will and Pleafure, that from

henceforth the Execution of all and all manner of

Penal Laws in Matters Ecclefiaftical, for not

coming to Church, or not receiving the Sacra-

ment, or for any other Non-conformity to the

Religion eftabliflied, or for or by reafon of the

Exercife of Religion in any manner whatfoever,

be immediately fufpended, and the further Execu-

tion of the faid Penal Laws, and every of them,

is hereby fufpended. And to the end that by the

Liberty hereby granted, the Peace and Security of

Our Government, in the Pradice thereof, may not

be endangered. We have thought fit, and do

hereby ftreightly charge and command all Our

loving Subjeds, that as We do freely give them

Leave to meet and ferve God after their own Way
and Manner, be it in private Houfes, or Places

purpofely hired or built for that Ufe, fo that they

take fpccial Care that nothing be preach'd or

taught araongft them which may any ways tend to

alienate the Hearts of our People from Us or Out"

Government, and that their Meetings and AfTem-

blies be peaceably, openly and publickly held, and

all Perfons freely admitted to them ; and that they

do fignify and make known to fome one or more

of the next Juftices of the Peace, what Place or

Places they fet apart for thofe Ufes. And that

all Our Subjeds may enjoy fuch their Religi-

ous AiTemblies with great AiTurance and Pro-

tedion. We have thought it requifite, and do

hereby command, that no Difturbance of any

kind be made or given to them, under Pain of

Our Difpleafure, and to be further proceeded againfl

with



with the iiLi-noiL Severity. And fcrafmuch as

We are dehrous to have the Benefit of the Ser-

vice of all our loving Subjefts, which by the Law
of Nature is infeparably annexed to, and inherent

in Our Royal Perfon, and that none of Our Sub-

jefts may for the future be under any Difcourage-

ment or Difability (who arc otherwife well in-

clined and fit to ferve Us) by reafon of fonae

Oaths or Tefts that have been ufually adminiftred

on fuch Occafions, We do hereby further de-

clare, That it is Our Royal Will and Pleafure, that

the Oaths commonly called the Oaths of Supre-

macy and Allegiance, and alfo the feveral Tefts

and Declarations mentioned in the Adls of Parli-

ament made in the twenty-fifth and thirtieth Years

of the Reign of Our late Royal Brother King
Charles the Second, fhall not at any Time here-

after be required to be taken, declared, or fub-

fcribed by any Perfon or Perfons whatfoever, who
is or fliall be employed in any Office or Place of

Truft, either Civil or Military, under Us, or in

Our Government. And We do further declare

it to be Our Pleafure and Intention, from Time to

Time hereafter, to grant Our Royal Difpenfations

under Our Great Seal, to all Our loving Subjeds

fo to be employed, who fhall not take the faid

Oaths, or fubfcribe or declare the faid Tefts or

Declarations in the above-mentioned A6ls, and

every of them. And to the end that all our

loving Subjefts may receive and enjoy the full

Benefit and Advantage of Our Gracious Indul-

gence hereby intended, and may be acquitted and

difcharged from all Pains, Penalties, Forfeitures,

and Difabilities by them or any of them incurred

or forfeited, or which they fliall or may at any

for a Libel.

and Duty
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the FitecTts of which "We doubt not

but the next Parliament will plainly fliew 5 and
that it will not be in vain that We have refolved

10 ufe our uttermoft Endeavours to eft"ablifli Li-

berty of Confcience on fuch juft and equal Foun-
dations as will render it unalterable, and fecure to

all People the free Exercife of their Religion for

ever ; by which future Ages may reap the Benefit

of what is fo undoubtedly for the general Good of
the whole Kingdom. It is luch a Security We
defire, vv^ithouc the Burden and Conflraint of
Oaths and Tefts, which have been unhappily

made by fome Governments, bur could never fup-

port any. Nor fhould Men be advanced by fuch

Means' to Offices and Employments, which ought
to be the Reward of Services, Fidelity and Merit.

We muft conclude, that not only good Chrifti-

ans will join in this, but whoever is concerned fot

the Encreafe of the Wealth and Power of the

Nation. It would perhaps prejudice fome of ouf

Neighbours, who might lofe Part of thcfe vaft

Advantages they now enjoy, if Liberty of Con-
fcience were fettled in rhefe Kingdoms, v/hich

are above all others moft capable of Improvements,

and of commanding the Trade of the World.
In purfuance of this Great Work, We have been

forced to make many Changes both of Civil and

Military Offices throughout Our Dominions, noc

thinking any ought to be employed in Our Ser-

vice, who will not contribute towards the efta-

blifhing the Peace and Grearnefs of their Coun-

try, which We moft earneftly dtfire, as unbiafTed

Men may fee by the whole Conduft of our Go-
vernment, and by the Condition of our Fleet, and

of Our Armies, which, with good Management^

Time hereafter be liable to, for or by reafon of fhall be conftantly the fame, and grer.ter, if the

their Nonconformity, or the Exercife of their

Religion ; and from all Suits, Troubles or Di-

fturbances for the fame. We do hereby give Our
free and ample Pardon unto all Nonconformifts,

Recufants, and other Our loving Subjefts foi all

Crimes and Things by them committed or done,

contrary to the 'Penal Laws formerly made relating

to Religion, and the Profeffion or Exercife there-

of ; hereby declaring, that this Our Royal Par-

don and Indemnity fhall be as good and effeftual

to all Intents and Purpofes, as if every individual

,
Perfon had been therein particularly named, or

had particular Pardons under Our Great Seal,

Safety or Honour of the Nation require it.

We recommend thefe Confiderations to all Our
Subjeds, and that they will refieft on their pre-

fent Eafe and Happinefs, how for above three

Years, that it hath pleafed God to permit Us to

reign over thefe Kingdoms, "We have not appear-

ed to be that Prince Our Enem.ies would have

made the World afraid of. Our chief Aim having

been not to be the OpprefTor, but the Father of

Our People, of which W^e can give no better

Evidence than by conjuring them to lay afide all

private Animofities, as well as groundlefs Jealoufies,

and to choofe fuch Members of Parliament as

which We do likewife declare fliall from Time may do their Part to finifli v/hat We have begun,

to Time be granted unto any Perfon or Perfons for the Advantage of the Monarchy over which

defiring the fame ; willing and requiring Our Almighty God hath placed Us, being refolved to

Judges, Juftices, and other Officers, to take Notice call a Parliament, that fliall meet in November

of, and obey Our Royal Will and Pleafure herein next at fartheft.

before declared. And although the Freedom and ^iam quidem Regalem Declarationem diSli Domini

AfTurance We have hereby given in relation to P..e- Regis nunc ultimo mentionatam idem Dominus Rex^

ligion and Property, might be fufficient to remove nunc pofiea fcilicet tricefimo die Aprilis Anno Regni

from the Minds of our loving Subjecls all Fears fui quarto fnpradi^o, apud JVeftmcnaJlerium pradic-

and Jealoufies in relation to either -, yet We have turn in Comitatu MiddkfexiapradiBo, imprimis per

^

thought fit further to declare, That We will totam Anglian publicari caufavit^ i^ pro magisfolemni

maintain them in all their Properties and PofTeffi- demonfiratione, notificatione, (^ manifejiatione gratis

ons, as well of Church and Abby Lands, as in any fu^ Regia beitignitatis ^ benevokntia [ua ad omnes

other their Lands and Properties whatfoever. Ugeos fiios in eadem Beclaratione ultimo r/ientionata

Given at our Court «/ Whitehall the fourth Day of fpecificalos, pofiea fcilicet quarto die Maii Anno Regni

April, 1687, in the "Third Tear of Our Reign, fui quarto, apud Weflmonaflerium pradi£ium in Co-

mitatu Middlefexia pr^di^o idem Dominus Rex debito

Ever fince We granted this Indulgence, We
I

have made it Our principal Care to fee it preferved

without Diftinftion, as We are encouraged to do
daily by Multitudes of Addreflfes, and many other , . .

AflfurancesWe received from Our Subjedls of all claration, bearing Date the 27th of April h\X, be

Perfwafions, as Teftimonies of their Satisfadion read at the ufual Time of Divine Service, upon

Vol. IV. S s 2 ' the

modo ordinavit prout fequitur.

At the Court at Whitehall, the 4th of May.,

1688. It is this Day ordered by his Majefty in

Council, That his Majefty 's late Gracious De-
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the 20th and 27th of this Month, in all Churches

and Chapels within the Cities of London and IVtJt-

minfter, and ten Miles thereabout -, and upon the

3d and loth of June next, in all other Churches

and Chapels throughout this Kingdom. And it is

hereby further ordered. That the Right Reverend

the Bilhops caufe the faid Declaration to be fent

and diftributed throughout their feveral and re-

fpeftive Diocefes, to be read accordingly.

Et ulterius idem Atlornatus ditli Domini Regis nunc

Gemralis pro eodem Domino Rege dat Curia hie intel-

ligi & informari, quod pojl ConfeSiionem pradi£fi or-

dinis fcilicet, decimo o5lavo He Maii, Anno Regni

di£li Domini Regis nunc quarlo fupradiffo, apud Weji-

monafterium- pr^di5ium in Comitatu Middlefexia pra-

di£io Willielmus Archiepifcopus Cantuarievfis de Lam-

beth in Comitatu Surri^e, Willielmus Epifcopus Afa-

fhenfis de St. Afaph in Comitatu Fliniia-, Francifcus.

Epifcopus Elienfis de Parochia Sanffi Andrea Holborn

in Comitatu Middlefexia, Johannes Epifcopus Cice-

Jlrenfis de Cicefiria in Comitatu Sujfexia, Thomas Epif-

copus Bathonenfis & Wellenfts de Civitate Wells in

Comitatu Somerfetia, Thomas Epifcopus Petriburgevfts

de Parochiafan5ii Andrea Holborn in Comitatu Middle-

fexia^ dsf Jonathan Epifcopus Briflolenfis de Civitate

J^rifiol, inter fe confuluerunt & confpiraverunt ad

diminuendam Regiam Authoritatem , Regakm
Prserogativam & Poteftatem, & Regimen ejufdem

Domini Regis nunc in pramiffu., ac ad eundem Or-

dinem itjfrigendum (^ eludendum ; ac in profecuti-

one & executione confpirationis prjedidlse, iffi

iidem Willielmus Archiepifcopus Cantuarienfis, Wil-

lielmus Epifcopus Afaphenfts, Francifcus Epifcopus

Elienjis, Johannes Epifcopus Ciceftrenfis^ Thomas

Epifcopus Bathonefis ii Wellenfts^ Thomas Epifco-

pus Petriburgenfis, & Jonathan Epifcopus Brifiolkn-

fts di£lo decimo oRavo die Maii Anno regni di£ii Do-

mini Regis nunc quarto fupradi&o, Vi & Armis, &c.

apud Wefimonafierium pradi£ium in Comitatu Middle-

fexia pradi£io^ illicite, malitiose, fcditiose, &
fcandalose, quoddam falfum, fi£lum, pernitiofum,

& fcditiofum libellum infcriptis, de eodem Domino
Rege & Regal i Declaratione & Ordine praedidis

(prjetenfu Petitionis) fabricaverunt, compofuerunt

& fcripferunt, & fabricari componi & fcribi cau-

faverunt, ^ eundem falfum, fiSiiim, jnalitiofuni,

pernitiofum, ^ feditiofum libellum per ipfos pradic-

tum Willielmum Archiepifcopum Cantuarienfem,

Willielmum Epifcopum Afaphenfem, Francifcum E-

pifcopum Elienfem, Johannem Epifcopum Ciceftren-

fem, Thomam Epifcopum Bathonenfem 13 Wellen-

feniy Thomam Epifcopum Petriburgenfem, 6? Jona-
thanum Epifcopum BriJlollenfem manibus fuis propriis

refpeSfive fubfcriptum die, tf anno, £s? loco ultimo

menconatis in prsefentia difti Domini Regis nunc Vi
& Armis, &c. publicaverunt, & publicari caufave-

runt j in quo guidem falfo, fi£io, malitiofo, pernitiofo

l£ feditiofo libello continetur •

T'he humble Petition of William jirchbijloop of
Canterbury, and of di'vers of the Suffragan

Bifhops of that Province (now prefe?7t with

him) in Behalf of themfelves and others of
their abfent Brethren, and of the Clergy of

their refpeSiive Diocefes.

Humbly fheweth,

HAT the great Averfenefs they find in them-

felves to the diftributing and publifhing in all

their Churches, your Majefty's late Declaration

for Liberty of Confcience, proceedeth neither
from any want of Duty a.nd Obedience to your-
Majefty ; our holy Mother, the Church of Eng-
land, being both in her Principles, and in her con-
ftant Pradlice, unqueftionably Loyal, and having,
to her great Honour, been more than once pub-
lickly acknowledged to be fo by your Gracious
Majcfty ; nor yet from any Want of due Ten-
dernefs to Diflenters, in relation to whom they
are v/illing to come to fuch a Temper as fnall

be thought fit, when that Matter fhall be con-
fidered and fettled in Parliament and Convocati-
on. But among many other Confiderations, from
this efpecially, becaufe that Declaration is found-
ed upon fuch a difpenfing Power, as hath been
often declared illegal in Parliament, and particu-

larly in the Years 1662, and 1672, and the Be-
ginning of your Mcijefty's Reign -, and is a Mat-
ter of fo great Moment and Confequence to the

whole Nation, both in Church and State, that

your Petitioners cannot in Prudence, Honour, or
Confcience, fo far make themfelves Parties to it,

as the Diftribution of it all over the Nation, and
the folemn Publication of it once and again, even
in God's Houfe, and in the Time of his Divine
Service, muft amount to, in common and reafon-

able Conftruclion.

— In contcmptum diBi Domini Regis nunc,
&• Legum hujus regni Anglian, manifefimn, in

vialum exemplum omnium aliorum in tali cafu de-

linquentium, ac contra Pacem di5ti Domini Regis

nunc Coronam ^ Dignitatem fuas, &c. JJnde

idem Attornatus di£ti Domini Regis nunc generalis

pro eodem Domino Rege petit advifamentum Curiae

hie in pramiffis, & debitum legis proceffum ver-

fus prsefatos Willielmum Archiepifcopum Cantaa-

rienfem, Willielmum Epifcopum Afaphenfem, Fran-

cifum Epifcopum Elienjem, Johannem Epifcopum

Ciceflrenfcm, Thomam Epifcopum Bathonenfem 13

Wellenfem, Thomam Epifcopum Petriburgenfem,

i3 Jonathanum Epifcopum BriJlollenfem fieri \ ad

refpondendum di5io^ Domino Regi de (3 in pramif
fis, &c.

T. Po W Y s.

W. Williams.

Mr. Att. Gen. My Lord, we humbly pray,

that according to the Rules of the Court in fuch

Cafes, my Lord Archbifhop of Canterbury, and

my Lords the Bifhops, may plead to the Informa-

tion.

Mr. Soil. Gen. My Lords the Bifhops are here

in Cuftody in the Court, upon the highefl Com-
mitment that can be in this Kingdom, to wit,

that of the King in Council ; and we pray,

that according to the Courfe of the Court, they

may plead to the Information prefently.

L. C. J. What does his Grace and my Lords

the Bifhops fay to it }

Mr. S. Pemberton. Will your Lordfhip give us

leave, who are of Counfcl for his Grace my Lord
of Canterbury, and the refl of my Lords the Bi-

fhops, to fpeak a Word in this Matter .?

L. C. J. Ay, Brother, go on.

Mr. S. Pemberton. That which we have to defire

of your Lordfhip, and the Court, is this ; we have

now heard this Information read, and 'tis
' plain

we could know nothing of this before, the War-
rant of Commitment being only in general for a

Libel ; and this being a Cafe of the greateft

Confequence, peradventure, that ever waS in

WeJiminJier-Hall (that, I think, I may boldly fajr, ^

it
'
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It is a Cafe of the grcatefl Confeqiience that ever

was in this Court) and it being a Matter of this

Nature, that thefs great and noble Perfons, my
Lords the Bifiiops, are here taxed with ; that is,

for making a feditious Libel, contained in fuch a

Petition (as though it was a Libel to petition the

King) we do beg this of your Lordfhip, that (k
being of this great Lnportance) to the End we
may come prepared to fay what we have againll it,

we may have an Imparlance till the next Term.
Mr. Fifich. Pray, my Lord, favour me with a

Word on the fame Side, for my Lords the Bifhops.

Your Lordfliip fees now how neceflliry the Trou-

ble we gave you before, in making our Objed:ions

againft the reading of the Information was, and

what the Drift and Aim of the King's Counfel

was, in the defiring the Information to be read

firftj for now it is read. What is it that they de-

fire of your Lordfliip? They defire that my Lord
Aichbifliop, and my Lords the Bifliops, being in

Cuftody, and brought here in Cuftody, they may
be now fo charged with this Information, as to

plead prefently. This, my Lord, we oppofe, and

with humble Submiffion we ought to have Time
to imparle, and a Copy of the Inlbrmation, that

we may confider wliat we have to plead to it •, for

however we come here into Court, whether le-

gally or not legally, yet ought we in the one and

in the other Cafe, to have Time to confider of

our Defence. And, my Lord, till of latter Time
this Praftice, which the King's Counfel now calls

the Courfe of the Court, was never ufed, nor was

any Man required to plead immediately ; and, my
Lord, if the Praftice of the Court has not been

antiently fo (as I do believe they will fcarce fhcw

it to be antienter than a few Years laft paft) then

with humble Submiffion, though the Courfe of

the Court have been fo for fome little Time paft,

yet it is not in the Power of the Court (as we
humbly conceive) to make a Courfe in Prejudice

of all the Privileges that the King's Subjefts are

by the antient Rules of Law entitled to ; they

cannot make a nev/ Law in prejudice of any Right

or Privilege which the Subjed hath, and call it

the Courfe of the Court. Now that this which

we defire for my Lords the Bifiiops, is the Right

and Privilege of the Subjeft, is moft manifeft ;

for there might be many Defences that a Man
may have to make to an Accufition of this Na-
ture, which it is impoffible for him to know at

the firft hearing of an Information read, and yet

which would be neceflary for him to make ufe of,

or at leaft it would be impoffible for him to make
ufe of in fuch a Manner as the Law doth allow

of and require. It may be the Pleas which he has

to plead may be fuch as that he has not Time to

put into Form •, there may be Matters upon the

hearing the Information read, that it would be ne-

ceffary for him to give Anfwer to, v/hich he knew
not of before, and therefore may neither have

Materials ready, nor be capable of putting them

(if he had them ready) into fuch Form as the

Law requires. They tell you on the other Side,

that if a Man be brought into Court by legal

Procefs, he may be charged with any Informa-

tion whatfoever; that they are not tied to the

Faft alledged in the Commitment, but finding

the Party under a legal Imprifonment, they can

exhibit an Information againft him for any other

Offence. Then, my Lord, would I fain know,
which way any Man alive can be prepared to

make his juft and legal Defence, for he knows

'j2 I

not his Accufation ; for though he think it may
be for that for which he was committed, yet it

may prove otherwife, and then he can be no way
provided with Materials for his Defence, but he
muft lofe all Advantages which the Law gives him
for his Defence. My Lord, if this be the Courfe
of latter Times, yet you will not take that to be
fuch a Law as is

,
binding to all future Times ;

and we are fure the King's Counfel cannot fl:iew

that this was the antient Practice, for that was
quite otherwife.

L. C. y. Mr. Finch, you were not here, I fup^
pofe, when this Queftion came in Debate in this

Court lately, in the Cafe of a very great Perfon :

'Twas urged very earneftly and very learnedly by
one that ftands by you. We upon that Debate
aflced Sir Samuel JJlry, what the Courfe of the
Court was ? and he told us, that the Courfe of the
Court (of his own Knowledge for all the Time
that he had fat as Clerk of the Crown in this

Court) was, that when any one was broughc in
Cuflody, or upon a Recognizance, they were to

plead prefently.

Mr, Finch. Sir Samuel JJiry has not been here
fo very long, as to make the Praftice of his Time
the Courfe of the Court.

L. C. J. But I will tell you what he fiid fur-

ther, if you will hear me: He faid, he had en-
quired of Mrj Waterhoufe, whom we all know to
have been an old Clerk in the Crown-Office, and
he told him, that that had been the Praftice all his

Time.
Mr. S. Pemberton. My Lord, I hope the Courfe

of the Courts of JVeJlminfter-Hall fliall not depend
upon the Certificate of fuch a one as Mr. Water-
hoiife., who is a Man, we all know, fuperannuated,

and very defeftive in his Memory.
Mr. Jufi. Powel. Certainly what they defire for

the Defendants is very reafonable, for I take the

Point to be only this -, whether a Man may be
compelled, being in Cuftody, to plead to an In-

formation prefently.

Mr. Juji. Allyhone. Pray, Brother Powel, fpare

me a Word In this Matter. Mr. Finth, I fuppofe

you labour for what the Court will not deny you,

that you may have Time to plead according to

the Courfe of the Court. We are not making
Courfes for particular Fads, that by my Confent

we will never do; but if you fay fuch a Thing is

not the Courfe of the Court, and the King's

Counfel affirm it is, how fhall this be determined ?

And from whom can we take our Information to

determine what is the Courfe ? I am fure there is

none of us that are here now, can pretend to tell

what the antient Courfe was ; for my Part, I de-

clare it, I cannot •, and I know no Reafon there

fhould be any Novelty introduced into the Court

upon any Ground or Reafon whatfoever, nor will

I confent to any while I fit here : Therefore I de-

fire to know what is the antient Courfe, and how
we fhall come to the Knowledge of that Courfe, if

not by the Certificate of thofe who have been an=>

tient Officers of the Court?

L. C. J. Nay, that is certain, the Court will

bring in nothing new in any fuch Cafe as this.

Mr, Juft. Allyhone. If that hath not bsen the

antient Courfe without Exception, I am againft:

it ; I know no Reafon my Lords the Bifhops

fhould have any thing new put upon them : On
the other Side, they muft not expedl to have the

antient Courfe of the Court declined in their

Cafe,

Mr. Pollexfen,
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Mr. Polkxfen. Pray, my Lord, hear me a little

in this Matter : 'Tis not my Dcfire that any Law
Ihould be alter'd for any particular Cafe, and the

Courfe of the Court I know is the Law of the

Court ; but I humbly crave leave to fay, That I

take the antient Courfe of the Court to be quite

otherwife than what the King's Counfcl would

have it. There may be particular Things done now
and then, perhaps in particular Cafes, and upon

particular Occafions, which will not make what is

fb done to be the Courfe of the Court, nor be a

binding Rule to you. Now, as to this Matter of

Time or no Time, to plead to an Information,

I remember the Time very well, when I and feme

others that flood at the Bar, and wondred when

we faw this Praftice coming in, and thought it a

very hard and mifchievous Thing -, for, in Truth,

the feveral Plots that have been, and the Heats of

Men about thofe Things, have brought in this

Courfe : For certain I am, and I dare affirm, there

never was any fuch Courfe here before, neither

upon Warrant from the Chief Juftice, nor upon

Recognizance, or any other Procefs, was a Man
compelled to plead inflantly, without having a

Capias in the regular Form, after a Contempt for

not appearing upon Summons. Truly, my Lord,

we had no Interefl in the Matter one way or

other, to make us fcruple it any otherwife than as

we were concerned that the Law and Juflice of

the Nation fhould have its true and antient Cur-

rent. And this I can afTure your Lordfhips, that

here was both my Lord Chief Juflice Saunders,

and Mr. Searjeant Hoh, and myfelf, who tiking

Notice when this was firft offered at, to make a

Man plead immediately, without giving him Time
to confider what he fhould plead, could not but

fay among ourfelves, that it v/as an unreafonable

Thing; and we were inclined to fpeak to the

Court to inform them of the Confequence of it,

which needs muft be very mifchievous. Sir Sa-

muel JJiry, we know, came to be Clerk of the

Crown in my Lord Scroggs's Time. We know 'tis

ufual and cuflomary for the Court to afk what is

the Courfe of the Court in doubtful Cafes, and to

receive the Information from the Officers of the

Court on both Sides. If it be on the Plea- fide,

from Mr. y(/}o}j ; if on the Crown-fide, from Sir

Samuel AJiry, concerning Things of Praftice ; but

I did never think that what they reported was fi-

nal and conclufive to the Court : But to make this

Matter clear, I humbly pray, that you would
pleafe to give Order for the Search of old Prece-

dents, how the old Praftice really hath been

:

Every thing that has been done in hot Times, is

not to be made a flanding Rule. If there do any

fuch thing appear to have been done and pra6lifed

antiently, truly, my Lord, I will fubmit, and fay I

am under a mighty Miflake ; but if this which is

now urged for the Courfe of the Court, is nothing

but what the Zeal of the Times, and Heat of

Perfecutions hath introduced, furely that is not

fit to be a conftant Rule for the Court to go by j

for every one knows, that the Zc-al of one Time
may bring in that by Surprize upon one Man,
which when things are cool, at another time will

appear to be plain Injuflice. We have indeed

feen ftrange Things of this kind done before, but

I hope to God they are now at an End, and we
fhall never fee any fuch thing done hereafter ; and

as for this particular Point, I think it is a wonder-

ful Thing in the Confequence ©f it, if the Law
fhould be as they would have it. Here is a long In-

formation jufl read over to a Man (but whether

long or fhort, as to the main Point, 'tis the fame)

and you fay the Courfe of the Court is, he mufl
plead to it immediately. Surely Matters of Crime
that require Punifliment to be inflicled on Men,
are of as much Confequence and Concern, as any

Civil Matter whatfoever ; and Men are to have

their Rights in thofe Matters preferved, as well as

in other Matters, which is all I prefs : For fuppofe

a Man has a fpecial Matter to plead, as particularly

fuppofe it be the King's Pardon, I cannot give this

in Evidence upon a Trial after not guilty pleaded,

then I ought to plead it ; but what if I have it not

ready ? 'Tis not telling the Court of it, v/ithout

fhewing of it, that will do ; and it may be a Man
that is taken up, and brought hither in Cuftody,

cannot have it ready to fhew •, but yet then by this

Rule a Man fiiall lofe the Benefit of his Plea, by

being compelled to anfwer immediately: Bat they

fay, the Court will do right, I fuppofe they will

;

and my Lords the Bifhops in this Cafe I believe do

not difl:ruft but that the Court will do right ; but

I never thought the Law was brought to that Pafs,

that fuch things as thefe were left wholly in the

Difcretion of the Court. Certainly Imparlances,

Time to plead, and jufl Preparations for a Man's

Defence are things that the Law has fettled, and

not left in the Difcretion of the Court •, and truly

to me it feems all one utterly to take away a Man's

Defence, as to hinder him of the Means to pre-

pare for it. My Lord, here is an Information be-

fore you againfl thefe noble Lords, it is a Matter

of great Moment, and though I hope in God there

is no great Caufe for it, yet however, fince fuch

Perfons are concerned, and 'tis a Matter of fuch

great Weight, I hope you will give us fuch an Im-

parlance, as if we had this Day appeared upon the

ordinary Procefs, which is an Imparlance until the

next Term.
L. C. y. There is a Difference between this and

that other Cafe : If my Lords the Bifhops had ap-

peared upon the Summons, they would have had

an Imparlance of Courfe ; but when they are

brought up hither in Cuflody, that mighttly al-

ters the Cafe. But that we may not be too hafty in

a thing of this Nature, let the Clerk of the Court

be confulted with, that we may know what the true

Courfe is.

Mr. yf//. Gen. My Lord, we pray Sir Samuel

AJlry may be examined a little about it.

Mr. Juji. AUybone. Mr. Polkxfen, I believe the

Court is unanimous in their Refolutions of making
nothing new in this Cafe ; but pray give me leave

to tell you, this is not the firft Time that this Que-
ftion has come to be agitated in this Court fince I

came hither. Now from whence can the Court

take their Meafures to be rightly informed what

the Pradice of the Court is, but from the Infor-

mation of the Officers of the Court ? who by
their conflant Employment, are moft capable of

knowing what the Courfe is. Now if you

come to offer any thing that may be Matter of

Doubt to the Court, concerning the Pradice of

the Court, you having known that this thing was

controverted before (for fo it has been) fhould have

provided yourfelf with fomething that mufl be a

reafonable Motive for us to doubt ; for this has

not been only once, but often moved, and our Of-

ficers have been confulted with concerning this

Queflion, which took its Rife from fuch Objedions
as you have made now. Now for you to tell us.

That you defire that we would look into Preccr

dents.
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dents, is, methinks, pretty odd. If you had brought

us any Precedents, it had been fomething : And
withal I muft tell you, that you muft not reckon

the Favour of the Court, in any particular Cafe,

to be the {landing Rules for the Pradice and Courfe

of the Court -, but inftead of bringing Precedents,

you only offer your own Thoughts, and thofe

would create no Doubt in us but what has been

before fatisfied upon Examination of the Officers

of the Court.

Mr. Pollexfen. Pray, Sir, will you give me leave

to anfwer one Word.

Mr. Jlift. Powell. Truly I have not obferved

that ever this Point was flarted fo as to beget a

Queflion fince I came hither, but only in the

Cafes of the ^o Warranto's •, and truly in that

Cafe I thought it hard they fliould be denied

Time to plead, efpecially the Confequence being

fo fatal.

L. C. y. Yes, yes. Brother, it has been feveral

Times.

Mr. Juft. Powell. Truly, my Lord, I have not

obferved it, nor do I remember it.

Sir Robert Sawyer. My Lord, I have always ta-

ken the Diftindlion, as to thefe Matters, to be

this

Mr. Juft. Powell. But, my Lord, if the antient

Courfe of the Court hath been to grant an Impar-

lance, and a Copy of the Information before they

plead, I fee no Reafon why my Lords the Bifhops

fliould not have the Benefit of that antient Courfe :

For if a Man that is fued at Law for a two-penny

Trefpafs, fhall have that Advantage as to receive a

Declaration, and have Time to plead what he can

to it, why fhould not my Lords the Bifhops, in a

Matter of fo great a Weight, have the fame Advan-

tage too ? But indeed, if the Courfe of the Court

had been antiently otherwife, I can fay nothing to

it ; for the Courfe of the Court is certainly the Law
of the Court.
• Mr. Juft. Allyhone. Brother Powell., you fay

well, if they did produce any one Precedent to give

us Occafion to doubt in the Matter.

Sir Robert Sawyer. Pray, good my Lord, will

you give me leave •

Mr. Jtt. Gen. Why, Sir Robert Sawyer., will

you never have done ?

Mr. Soil. Gen. No, they are fo zealous and ea-

ger in this Cafe, that they won't permit either the

Court, or any body elfe to fpeak a Word but

themfelves.

Mr. S. Pemberton.. Good. Mr. SoUicitor, givej;is

leave to anfwer the Objeftion that the Court hath

made to us ; we would fatisfy your Lordfliip where

the Diftinftion really lieth, where there has been

an Opportunity for the Party to come in, as by

Summons or Siibpcena., or the like, and he has flip-

ped that Opportunity, and fo the King is delayed.

In that Cafe they always ufed to put the Party

upon Pleading prefendy, when he was taken up
upon a Capias, and brought in Cuftody ; but when
there was never any Subpcena taken out (as the Cafe

is herej fo that the Party never had an Oppor-
tunity to come in and render himfelf, and appear

to anfwer it according to the due Courfe of Law,
an Imparlance was never yet denied, nor Time to

I- plead ; and that is the Cafe here.

Sir Rob. Sawyer. My Lord, Mr. Serjeant has

given you the true Diftinftion, where Procefs has

gone out to fiammon any one to appear to an In-

formadon, and he hath failed to appear according
to the Summons, and the Profecutor for the King

takes out a Capias -, if he be brought in upon that

Capias, the antient Courfe has been fo as they lay :

But for that other Matter, where a Man comes,

in upon a Commitment at- the firft- Inftance, and
an Information is put in juft as tliis- is, the fame
Morning, and 'not before •, if they can fhew any

one Precedent of this Kind fifteen Years ago, I

would be contented to yield that they are in the.

right ; but I am fure they are .n§t able to do itv

In Sir Matthew Hale's, Time when this was mo-
ved, it was refufed ; and he was clear of another

Opinion.

Mr. Alt. Gen. I hope now, my Lord, we fhali

be heard a little for the King -, and I cannot for-

bear obferving in the firft Place, fomewhat that

thefe] Gentlemen have offered at, who are now in-

veighing againft the Heat of the Times, wheu a

great Part of that Heat we know who were the:

Inflamers of; but what is all this to the Purpofe?'

The Queftion is barely this. Whether when a

Man is brought into Cuftody into this Court, and;

charged with an Information, he fhall not by the-

Courfe of the Court be compelled to plead pre-

fendy ?

Sir Robert Sawyer. To Indiftments for Treafon

and Felony he fliall be compelled to plead pre-

fently, but not to an Information for Mifdemea-

nors.

Mr. Juft. Powell. It feems to me very hard he

fliould.

Mr. Alt: Gen. Sir, there are many Things that

feem hard in Law, but yet v/hen all is done, the

Judges cannot alter the Law. 'Tis a hard Cafe

that a Man that is tried for his Life for Treafon or

Felony, cannot have a Copy of his Indictment-,

cannot have Counfel, cannot have his WitnelTes

fworn •, but this has been long pradifed, and^ the

Ufage is grown to a Law, and from Time to 1 ime

it hath been fo taken for Law -, it cannot be altered

without a new Law made-, as it hath been hereto-

fore, fo it muft be now, till a greater Authority

alter it -, and fo, as to the Cafe here at prefent, if it

were a new Cafe, and it was the firft Inftance I

muft confefs, I think I fhould not prefs it -, but if

this be the conftant Pradice of the Court, and if

thefe Gentlemen that now oppofe it, fome of them

minift-erially, fome of them judicially, have them-

felves eftablifhed this Praftice, they have no Reafon

to wonder that we follow them in it. We do not

blame them for what they do now ; for Men when

they are of Counfel may be permitted to argue for

their Client contrary to their former Opinions i

but if thefe Things, by their Procurement, have

been done thus before, furely without Offence we

may pray the like, may be done now. 'Tis our

Duty, on Behalf of the King, to defire that he

may have Right done him, as well as they on Be-

half of my Lords the Bifliops -, and for the Ufage,

to cite Precedents were endlefs, efpecially of late

Times, and thefe Gentlemen know them all very

well, for they were fome of them Parties to them

themfelves, and we can do no more, nor need, than

to put them in mind of their own Doings ; whether

it was fo before their Time or not, it concerns.them

to make out and retraft their own Errors •, but .in

our Obfervation, if ever this was preffed, or infifted

upon on the King's Behalf, this Courfe has always

been purfued.

Sir Rob. Sawyer. For a Precedent, my Lord,

there is the Cafe of my Lord Hollis, where there

was given Time after Time.

Mr. Soil.
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Mr. Soil. Gen. That was only Time to argue the

Plea to the Jurifdiftion of the Court.

. Mr. Ju/l. Powell. Mr. Sollicitor, have you ever

known it contefted, and upon Debate fo ruled,

in an Information for a Mifdemeanor, as this

Cafe is?

Mr, Soil. Gen. If you pleafe to afk Sir Samuel

Ajlry^ he will inform you how the Courfe has

been.

L. C. J. What' fay you, Sir Samuel JJiry ?
_

Sir Samuel /iftry. My Lord, when I came into

this Place, there was an antient Gendeman that had

been long a Clerk in the Office.

L. C. J. How many Years is it fince you came

into this Office ?

Sir Samuel AJlry. (About a Dozen Years, I think,

my Lord -, and he fat in this Place where Mr. Har-

court does now. He was always accounted a loyal,

honeft, and intelligent Man, that is Mr. Water-

houfe., who is now alive \ and when I came into

my Office, I took my Inftruftions in a great Mea-

fure from him, and afked him what the Courfe

of the Court was, in fuch Cafes which I myfclt

did not underfland ; for though I had been an At-

torney twenty Years, yet it was on the other Side,

the Civil Side ; and though I knew feme Things

of my own Knowledge, yet I did not fo well

know the whole Praftice of the Court -, and par-

ticularly I afked him, what was the Courfe of the

Court in this Cafe that is now in Queftion, and

he told me, that in all his Time and Experience,

if a Man appears upon a Recognizance, or was a

Pcrfon in Cuftody, or appeared in -propria -perfona.,

as a Perfon privileged, he ought to plead at the

firft Inllance •, and according to that Pradice, when

Sir Robert Sawyer was Attorney-General, it was the

conftant Pradlice, and I am fure he knows it is no

new Thing.

Sir Roh. Sawyer. But upon what Information,

Sir Samuel Jftry, were they Informations upon Mif-

demeanors ?

Sir Samuel AJlry. Yes, feveral.

Sir Robert Sawyer. But was there no Procefs ta-

ken out firft to call the Party in ?

Sir Samuel Aftry. Yes, where Procefs was never

taken out.

Mr. Alt. Gen. For how long Time is that you

fpeak of your own Knowledge, Sir Samuel ?

Sir Sam. Aftry. About a Dozen Years.

Mr. S. Pemberton. It was never done till very

lately, but after the Party was in Contempt for not

appearing.

Mr. Soil. Gen. I would afk you. Sir Samuel Aftry

^

one Qiieftion : Was the ufual Procefs of Subpcena

firft taken out .? For Mr. Serjeant Pemberton fays it

was ; do you find any Warrant for fuch a Difference

as that ?

Mr. S. Pemberton. Do you find any fuch Cafe as

this is ?

Mr. Soil. Gen. Nay, pray Mr. Serjeant, give us

your Favour, and let us afl< our Queftioris accord-

ing to your own Doftrine. How do you find the

Practice to have been as to that Diftindion they

have made ?

Sir Sam. Aftry. Sir, I would be very loth to

enlarge the Precedents of the Crown-Office fur-

ther than the Truth is -, I tell you whence I took

my Inftruftions, from Mr. fVaterhoufe., who was

an antient Clerk in the Office ; he has been in that

Office fixty Years, and the Inftruftioiis I took

from him., were, that this was the Praftice all his

Time, and it has been aflerted all my Time. Ic
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has been often contefted, I confefs, and Mr. Pol-
lexfen has always oppofed it, and moved againft it,

but it has been always ruled againft him : I know
it was againft his Judgment, but the Court always
over-ruled it.

Sir Rob. Sawyer. Sir Samuel Aftry, can you o-iVe

any one Precedent before you came into this Of-
fice ?

Sir Sam. Aftry. Sir, I can go no farther than this

that I have told you, what Information I received

from him.

Sir Rob. Sawyer. What is all this but a Certifi-

cate from Mr. Waterhoufte ?

L. C. J. We can be informed no otherways
than by Certificate from the old Clerks of the Of-
fice.

Mr. S. Pemberton. Alas, he is a Child, and not

fit to do any thing.

Mr. Pollexfen. We all know Mr. JVaterhoufe

very well, he is a very weak Man, and always was
fo, and there is no depending upon any thing that

he fays.

Mr. Soli. Gen. Pray, my Lord, will you hear us

a little for the King.

The Biftdop of Peterborough whifpering with

Sir Robert Sawyer, Mr. Sollicitor faid to

him., My Lord., you had better look another

way, and look towards the Court, for there

your Bujinefs lies.

L. C. J. Well, Mr. Sollicitor, what fay you ?

Mr. Soil Gen. My Lord, it appears plainly, that

the King is in Pofieffion of this Privilege, and has

been fo for thefe Dozen Years ; for fo long the Ju-
ftice of the Kingdom towards all the Subjeds,

hath run in all the Inftances of it in this Channel;
and though it hath been contefted as often as

Mr. Pollexfen has been of Counfel for the Defen-

dant, in fuch Cafes it has always been ruled againft

him. He indeed has made his continual Claims (Sir

Samuel Aftry fays) he has raifed the Duft, and made
a Hue and Cry, but it has always gone againft him :

And I would afk the reft of you Gentlemen that

are of Counfel for my Lords the Bifhops (for feme,

or one of you, I am fure, has been concerned in

every Information that has been exhibited in this.

Court for thefe nine or ten Years laft paft, I would

afk youj whether in any Information that you have

been concerned in, if the Party being brought in

by Procefs, infifted to have Time and an Impar-

lance, it was ever granted him ? I know you will

not fiiy it ever was ; why then fhould there be

more done in this Cafe, than has been done in all

other Cafes thefe ten Years ? 'Tis not fufficient to

make Declarations againft the Unreafonablcneis of

the Pradice, for it is but what you have done

yourfelves, and infifted upon for Law ; and all

thofe Men that upon Informations have been com-,

pelled to plead, have had Injury done them ; or

elfe thefe Lords will have no Injury by the Court's

taking the fame Courfe. It is true, my Lords the

Bifhops are Peers, and here are fevcn of them,

and feven Lords go a great Way -, they make a

Committee, I think, in the Houfe of Peers, and

a mighty Matter is made of it, that this is the

Cafe of fo many Lords ! But will you alter

the Courfe of the Court, becaufe feven of my
Lords the Bifhops are concerned in it, and they

make a mighty Stir about the Reafonablenefs of

the Thing .? How can it be believed that the Law
will not give a Man Time to make his Defence ?

They agree themfelves, that if it were in the Cafe

of Life and Death, they muft plead prefently;

and
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and doth not the fame Reafon hold ? And may not

an Argument be drawn a fortiori, in the Cafe of a

Mifdemeanor ? If I am not to have Time when I

plead for my Life, there is lefs Reafon I fhould

have Time to anfwer a Trefpafs : But, my Lord,

'tis not Reafon that weighs in the Cafe, 'tis the

Courfe of the Court, which is the L-aw of the

Court that we are contending for : And what is

there in the Cafe that fhould require fo much Time
for my Lords the Bifhops to plead to it ? It is

charged in the Information, that thefe noble Pre-

lates did make a Libel which was produced by

them, and publifhed in the King's Prefence -, they

can eafily tell whether they have done this, or not

done it. What can they plead but the general If-

fue ? They talk of fpecial Matter to be pleaded,

but can they fhew any more that they can fay,

than what any poor ordinary Countryman, if he

were here to plead to an Information, could fay ?

That is, whether he was guilty or not guilty.

Thefe Lords can tell whether it be true, that they

did publifh the Paper laid in the Information, and

then your Lordfhip will tell them what will be

the Confcquences of that Publication in Point of

Law. We fay all this was done at Wefiminfter ;

there the Scene is laid, and it is not an Informa-

tion for an old ftale Thing done a great while ago,

but a Thing that was done Yeftcrday, and a Thing
notorious enough, their contefting with the King

about his Declaration of Indulgence. And as to

what Mr. Finch has faid, that this is a Novel In-

vention, and a Trick to rob a Man of his juft De-

fence -, fure he forgets who it is that taught us the

Trick. If it be a Trick, we have learnt it from

thofe that trick'd before us ; and what is it that

thefe Lords do defire ? They would have an Im-

parlance till Michaelmas Term : Does, or can your

Lordfhip think they afk that which is reafonable ?

To have fix Months Time to plead not guilty to

an Information for a Libel, and when fo many
Men have been denied it formerly upon the Infli-

gation of thofe very Gentlemen that now prefs

fo very hard to have it granted, fure they muft

exped to be denied it too ; and all this while thefe

Lords lie under this Accufation, which is not

fo trivial a Matter as fome would make it. I be-

lieve my Lords the Bifhops have a Defire to be

cleared, I fuppofe it is only their Counfel that

defire to delay it, upon what Ground I know not

;

I believe they themfelves would be glad to remove

the Imputation, which would be befl done by

a Trial, and the fooner the better : If they have

a Mind to juflify themfelves, that is the readlefl

Courfe for it, and they may do it prefently, by

pleading Not Guilty. My Lord, I know I am
in a great Auditory, and Abundance of your

Lordfhip's Time has been taken up already ; I

prefs it therefore for the Sake of the King, and

for the Sake of my Lords the Bifhops, we fhall

elfe have all hang in fufpence, and hang in the

Air for fix Months longer ; therefore let the Mat-

ter be put upon a fair IfTue, fo as it may come

to a fpeedy Determination. I am fure if thefe

Lords be innocent to Day, they will be inno-

cent to Morrow, and if it were my own Cafe, I

would defire to have it tried as fpeedily as I

could, and therefore I pray they may plead imme-

diately.

Mr. Juji. Powell Mr. Sollicitor, what do you

fay to the Difference that was taken between a

Perfon that was brought in Cuftody at the firfl In-

ftance, where there is no Contempt to the Procefs
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of the Court, and one that comes here by Capias^
upon Dtfault of appearing at the Summons ?

Mr. Ftnch. My Lord, if I apprehend them
aright, they give us more than we did afk, for
Mr. Sollicitor has laid it down as a Rule, that if a
Man is taken upon a Capias in a mean Procefs, he
fhall have no Imparlance.

Mr. Soil. Gen. No, you are greatly miftaken,
Sir, and I pray don't lay down Rules for me.

Mr. Finch. If I am Sir, I beg your Pardon, but
this I am fure of, if a Venire Fac goes out, which
is in the Nature of a Suhpama, and the Party appear
to ir, that being the firfl Time he could come
into Court, you cannot force him ta plead to an
Information, but he has an Imparlance of Courfe.

Mr. Jujl. Powell. Methinks it feems very reafon-
able, that this forcing a Man to plead prefently
fhould be only a Punilhment for a Contempt of
the Court, and pray, were my Lords the Bifhops
in Contempt to the Court when they came here to
Day ? Certainly they were not, for no Man is in

Contempt, but he that being ferved with Procefs,

difobeys that Procefs ; and if my Lords the Bifhops
had been ferved with a Subpcena and had not ap-
peared, then there would have gone out a Capias
to bring them in, and then they would have come
in upon a Contempt, and then they would have
come within the Rule.

Mr. Soil. Gen. If you have a Mind to it, you
may afk Sir Samuel Aftry again.

Mr. Ait. Gen. If they come in upon Bail, they
ought to plead prefently.

Mr. Juft. Allybone. Mr. Finch, I'll tell you what
flicks with me, truly you could not but be aware
that this would be required of you ; for this very

thing was in Debate lafl Term, and you know
what Rules the Officer faid was the Courfe of the

Court, why did you not therefore come prepared

v/ith fbme Precedents, to fhew us what the Courfs

of the Court is ?

Mr. Att. Gen. Truly, my Lord, at this rate,

we fhall keep your Lordfliip here all this After-

noon, if thefe Gentlemen will not be fatisfied

with the Rule of the Court ; and for an Anfwer
to what Mr. Juftice Powell fays, if any Riot be

committed in the Country, and the Parties are

bound by Recognizance to appear here, that is no
Procefs of this Court, and fo confequently there

can be no Contempt, and yet they muft plead pre-

fently.

Mr. Juft. Powell. There is a particular Reafon

for that, becaufe they are bound by Recogni-

zance, Sir Samuel Aftry and others fay, that if they

come in by Recognizance they mufl plead pre-

fently.

Mr. Soil. Gen. But for the Thing itfclf (that

the People that hear us may not imagine that this

Court puts a Hardfhip upon my Lords the Bi-

fhops, more than is done in other Cafes) it is beft

to keep the fame Rule as in all other Cafes ; for

when all is done, when Juftice goes v/ith an equal

Current, without any regard to one Perfon or

other, then every body is fafe, and all Perfons

concerned do their Duty : So in this Cafe, here be

no Precedents produced wherein it has been

otherwife ; then can no Perfon complain but that

Things go in this Cafe as they do in all other

Cafes ;
perhaps fuch a Cafe (as to the Faft of it)

never happened before ; but for the Law of it, that

is plain, and the fame is in all other Cafes ; for

that there may be an Information againft my
Lords the Bifhops, as well as other People, if they

T t • make
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if anmake Libels, fure it is no doubt at all -, and

Information lies againfl them for it, they are un-

der the fame Rules as others are : But thefe Gen-

tlemen talk of being furprized, and that this is the

firft Time they have heard of this Information,

but have we told any News in this Information ?

Was not all that is contained in it, notorioufly

enough known before ? Was not the King's firft

Declaration very well known ? Was not his fe-

cond Declaration very well known ? Was not his

Order of Council for reading of the Declaration

very well known ? Is not your own Petition a

Thing very well known to yourfelves and all the

World ? Then thefe being the particular Fadts of

which this Information is made up, and we only

fay you did this Fadt, and we afli you, did you do

it, or did you not ? Can there be any great Sur-

prize in this ? My Lord, I cannot fee any thing

that alters this from the common Cafe, but only

their being Peers ; and fince this Queftion has been

heretofore under Conteft, thefe Gendemen have

had Time enough to have prepared Precedents,

to differ this from the common Rule, if they

could -, but fince they cannot, we defire they may
have the fame Rule that is in all other Cafes, and

then to be fure all will go right,

L. C. J. Sir Samuel AJiry^ pray will you tell

us, whether ever the Court ufed to grant an Im-

parlance where a Perfon comes in in Cuilody ?

Or did you ever know, when a Perfon comes

in upon a Commitment, Time was given him to

plead ?

Mr. S. Pemherton. Have you ever known it dif-

puted and denied ?

Sir Sam. Aftry. My Lord, I have known that

'tis in the Difcretion of the Court to grant what

Time they pleafe.

L. C. J. Is it the Courfe of the Court to give

an Imparlance ?

Sir Sam. Afiry. No, 'tis the Favour of the

Court, and if the Defendants have at any Time
fhewed a reafonable Caufe, that they have a fpecial

Matter to plead, or any other Caufe allowed by

the Court, the Court has fometimes indulged them
fo far as to give them Time.

h. C. y. But how is the ordinary Courfe, Sir

Samuel Aftry ?

Mr. Juji. Allybone. Ay, for as I faid before,

Things done in particular Cafes in Favour are not

Precedents.

Sir Sam. Afiry. I have told your Lordfhip the

Courfe is this, that any Perfon that appears upon
a Recognizance, or is taken Up by your Lord-
Ihip's Warrant, or by a Warrant from a Juftice of

Peace, or any other way in Cuftody, or any Offi-

cer of the Court that is a privileged Perfon, and
that muft appear in propria perfona, muft plead pre-

fently, if the Court upon particular Reafons do
not give him Time ; and this I received Informa-

tion of, as the Praftice of the Court, from Mr.
Waterhoufe, who had been a Clerk in the Office

fixty Years.

Mr. Soil. Gen. He faid fo before, but thefe Gen-
Gentlemen will will never be contented, unlefs they

have a new Law made for them,

Mr. Pollexfen. My Lord, I would not unnecef-

farily trouble your Lordfhip ; but truly this is a

Cafe of great Concern. And firft of all, I think

we fhall all agree, that what has been ufed for ten

or twelve Years paft will not make the Courfe of

the Court, and next I perceive they do not bring

any cne Inftanee for any Proceeding of this Sort

above ten or twelve Years old. But then fay they

on the other Side, why do not you bring Pre-

cedents that it has gone otherwife heretofore ? My
Lord, that cannot be done, for it is a Negative
on our Side, that this which they defire is not the

Courfe of the Court : But then, as it is impoffi-

ble to prove a Negative, fo the Proofs fliould

come on the other Side, that this has been done

:

They ought to ftiew it, if there has been any fuch

thing as a ftanding Rule, or elfe it fhall be pre*

fumed an Innovation, as being contrary to all Rea-
fon. But, my Lord, becaufe they put it upon us,

there is this Proof on our Side, as much as a Ne-
gative can afford. In thofe Proceedings that were
in the great Cafe of the Habeas Corpus, there was
an Information againft Elliot and others ; they had
Time given them to plead over and over, fo that

there is one Precedent : And as many of thefe

Cafes in former Times as can be found, will

fhew that this was always the Courfe. But pray,

fay they, produce us one Inftanee, that ever there

was a Man that came in upon a Recognizance,

that had Time to plead. Truly, my Lord, I can-

not juft now tell whether any fuch Inftanee can be

produced, but I verily believe there may b'^ a great'

many ; but I turn it upon them, and that wich

great Reafon. With Submiffion to your Lordfhip

fhew me any Man, if you can, above a Dozen
Years ago, that had not Time allowed him ^to

plead. Ay but, fay they, Mr. Waterhoufe, an aia-

tient Clerk of the Crown-Office, that has been

there thefe fixty Years, hath certified that this

hath been the Pra6lice of all his Time. My Lord,

we that have been converfant in the Bafinefs of

this Court, did all very well know Mr. Waterhoufe

when he was here, and fat in Court in the Place

of Sir Samuel Aftry.

Sir. Sam. Aftry. No, Sir, it was in Mr. Har-

courts Place.

Mr. PoUexfen. Well, he executed a Place here,

and 'tis no Matter whether he were Mafter of the

Office or no ; but I think we all knew him very

well, he was a Man as lame in his Bufinefs as could

be -, for there are fome Men that will never do Bu-

finefs well, let them be never fo long at it ; and

he was as weak in the Practice of the Court, and

every thing elfe, as 'tis poffible for one that has

been bred in an Office can be ; and at this Time
he is grown fo decrepit and fuperannuated, that

you may as well depend upon the Certificate

of an old Woman, as any thing that he fhall

fay in fuch a Matter as this : He is now almoft

fourfcore Years of Age, and has loft that litde

Memory and Underftanding he had ; but if his

Certificate muft be depended upon, becaufe of his

ftanding in the Officb, pray, my Lord let him

come hither, and do you afk him what he has to

fay in this Matter.

Mr. Soil. Gen. Ay, that is very well indeed.

Mr. PoUexfen. Good Mr. Sollicitor fpare us, cer-

tainly there needs not fuch great Hafte in this Mat-

ter, we are upon a Bufinefs of very great Weight

and Concernment ; for you are now making a Law
for the whole Kingdom, in Point of Pradlice, in

Cafes of this Nature. We do fay indeed, that by

the Reafon of the Heat and Zeal of thefe laft ten

Years, fuch a Ufiige has been introduced, but

Sir Samuel Aftry tells you, it was oppofed, and

I hope that neither I, nor the Thing will be

the worfe thought of, becaufe I oppofed what I

thought an unreafonable and new Invention. My
Lord, I know in the Cafe of the City of London,

y/i'
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we had Time to plead a whole Vacation after an

Imparlance, and were not at all hurried on, as the

King's Counfel would do in this Cafe. My Lord,

if they can produce any antient Precedent for it, I

will fay no more ; but there is no Cafe in Print in

any of our Books that ever I read, or can remem-

ber, that countenances fuch an Opinion. A Man
by this Means may lofe his juft Defence, and he

has no Remedy, nor will it ever be in his Power

to retrieve it, for he may be brought on a fudden

into Court upon a Warrant, and when he is here,

he fliall be charged with an Information, and pre-

fently he miift plead not guilty, becaufe he has

not Time to pi'epare a Plea of any other Nature,

let him have never fo much other fpecial Matter

or Occafion for it. If you pleafe to let this Matter

be examined what the Precedents are, and of what

Age thofe Precedents are, then perhaps your Lord-

ihip will get fome Satisfaftion ; but otherwife, if

the bare Certificate of the Mafter of the Office is

to be a Guide to the Court what is Law, and

what is not, we fhall be in a very uncertain Con-

dition, efpecially when the Matter carries in the

very Face of it, a great deal of Unreafonablenefs

and Injuftice. They on the other Side will argue,

that is not more unreafonable than the Praftice in

the Cafe of Treafon and Felony, where Perfons

are compelled to plead inflantly. But under Fa-

vour, my Lord, there is no Comparifon between

this Cafe and that, though I know it was always

thought a Hardlhip and Defedt in our Law, that

a Perfon Ihould be denied Time to plead in Cafe

of Life and Death, except he can fhew fome fpe-

cial Matter of Law that he has to plead, and then

he has always Time allowed him to put it into

Form ; and I could never think there was any

Reafon to be given for it, but becaufe the com-

mon Defences of Felons would be little Shifts

and Arts, which would deftroy Proceedings, and

make them tedious, and that would be an En-

couragement to People to commit Felony ; and

befides there is a Truft which the Law repofes in

the Court in capital Cafes, to take Care that thefe

Men Ihould not fuffer upon any little Tricks in

Law ; but if you come below Treafon and Fe-

lony, the Law puts no fuch Hardfhip upon the

Defendant, nor repofes fuch a fpecial Truft in

the Court ; but a Man may plead any thing he

has to plead ; and can any Man plead before he

fees what he is to plead to ? And fhall the Law
allow him Counfel to prepare his Plea, and not

allow him Time to conlijlt with that Counfel

about it ? Thefe are Things, my Lord, that tru-

ly to me feem unreafonable : But as to the Pra-

ftice and Courfe of the Court, I pray your Lord-

fhip to give Order, that the Precedents may be

fearched, that you may know what the antient

Praftice was.

Mr. Finch, Whether you will grant an Impar-

lance nov/ or no, yet I hope, however, you will

think fit to give my Lords the Bilhops Time to

plead.

L. C. J. But Mr. Finch, we have had a Certi-

tificate from Sir Samuel AJiry, which truly weighs

a great deal with me •, he tells you the Pra6tice has

been fo ever fince he came here, and that Mr. Wa-
terhoufe told him, that it had been fo all his Time,
which is fixty Years.

Mr. Pollexfen. My Lord, there are Perfons

here that will upon their Oaths declare, That
Mr. Waterhoufe has often told them the Practice

was otherwife, even in his Time, and afterwards
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a long Time before this new Way of Proceeding
came in;

Mr. Ince. My Lord, If I might have Liberty to

fpeak, I can fay Mr. JVaterhoufe has told me ^

L. C. J. Pray be quiet Mr. Ince.

Mr. Juft. Allybone, But pray Mr. Pollexfen give
me leave to mind you how the Evidence ftands

againft you \ the Objedlions are, that this has been
a Pradice but for twelve Years laft paft : If that

be true, I think it goes a great Way, for the Pra-
ftice of twelve Years is Precedent enough. Prima
Facie., that fuch is the Praftice ; for how fhall we
come to the Knowledge of the Pradlice, but froni

our Officer Sir Samuel Aftry, who has been here

exarnined ? And he tells you, that upon his com-
ing into the Office, when it could not be fo

doubtful as now, it feems, it is, he took Inftru^

dtions from Mr, Waterhoufe : I allow you 'tis but
his Certificate, but that m.uft go a great Way
with the Court.

Sir Rok Sawyer. Such a Pradlice as this has
been always very rare in Informations for Mifde-
meanors j and they bring you nothing of any Pre-
cedent older than Sir Samuel Aftry's Time.

Mr. Finch. Pray, my Lord, give me leave to

vary the Queftion -, I do not now make it a Que-
ftion, whether your Lordfliips ihould grant my
Lords the Bifhops an Imparlance, but whether yoU
would think fit to look into the Courfe of the

Court before that Time that Sir Samuel Aftry
fpeaks of, and take Time to confider and fearch

into Precedents,

Mr. Juft Allybone. Do you, Mr, Finch., give U3

any one Reafon or Precedent that may make us

doubt, whether this be the Courfe of the Court
or no ^ And you could not but be aware of this

before, and therefore fliould have come prepared

to make out your Objeftion.

Mr. Finch. Mr. Pollexfen and the reft of the

Praftifers in my Lord Haleh Time will tell you,

that the Courfe was otherwife in his Time. Sir Sa-^

muel Aftry indeed tells you, it has been fo fince his

Time -, but this was one of the Points, it feems,

that he was ignorant of, which made him enquire

of Mr. Waterhoufe, fo doubtful was h'\s Pia6tice.

Sir Samuel Aftry. I was an Attender upon this

Court before I came into this Office, but it was

in another Place, on the other Side of the Court ;

and therefore was not concerned fo much to know
what was the Courfe on this Side, till I came into

this Office,

Mr. Soil. Gen. Thefe Gentlemen differ among
themfelves, one would have an Imparlance, the

other only Time to plead ; I believe truly they can-

not tell what they would have, I pray the Rules

of the Court may be kept to.

Sir Samuel Aftry. Here are two Clerks that fit

by me, that have been a long Time in the OfficCj

Mr, Harcourt, my Secondary, and the Clerk of

the Rules ; I pray they may be aflced their Know-
ledge of this Matter.

Mr. Alt. Gen. Certainly thefe Gentlemen think

they have a Privilege above all other People, that

they muft not be fubjeft to the fame Rules as others

are ! We on our Parts have taken all the Methods that

we could to make this Matter manifeft, and what ia

it that thefe Gentlemen now propofe .'' They pray

you to take Time to confider, but have they ufed the

right Means of creating a Jealoufy or Sufpicion in

the Court, that the Courfe is otherwife ,? They can

give no Inftance of it, and all they fay is, 'tis a Nega--

tive, that this is not the Courfe of the Court, but the

Tt 2 Im-
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Imparlance that they beg is in the Affirmative,

furely that they can find Proof of, if it be fo. As
for my Lord Hollis's Cafe, that is with us, and

not againft us ; let Mr. Pollexfen fhew that ever

any one of the Men that were brought into Court

in Cuftody, either had Time to plead, or an Impar-

lance.

L. C. y. Sir Samuel JJiry fays he has given you

his Opinion, and here are two others Clerks of the

Office that he refers himfelf to, are you willing

that they ihould be afked ?

Mr. S. Pemberton. Yes, my Lord, with all our

Hearts.

L. C. J. Mr. Harcourty how long have you

been a Clerk in the Crown-Office?

Mr. Harcourt. About feventeen or eighteen Years,

my Lord.

L. C. y. How long have you known the Pra-

6tice of the Court in this Matter, and what is it ?

Mr. Harcourt. I cannot charge myfelf fo with

Particulars from the Time of my coming into the

Office, but for thefe ten or twelve Years paft (I

remember) it has been as the King's Counfel pref-

fed, and as Sir Samuel AJiry has declared.

L. C. y. What fay you, Mr. Sillyard, how long

have you known the Crown-Office ?

Mr. Sillyard, I have been a Clerk here about

thirty Years.

L. C. y. Well, and how has the Pradice been

all your Time .?

Mr. Sillyard. I have not fat here as Clerk of

the Rules but a little while, but fince I have

fat here, I have always obferved it to be the

Praftice, that one that comes in Cuftody fhould

plead immediately ; it was a Thing heretofore

that did not fo often happen as it hath done here

of late, therefore 1 cannot fo well fpeak to it ; but

it hath fallen out frequently within fome Years

laft paft, and that hath been the conftant Courfe.

Sir Samuel AJlry. When you firft came to be

Attorney-General, Sir Robert Sawyer, I am fure it

was fo.

Mr. Att. Gen. Pray let me afk you, Mr. Sillyard^

you fay you have known the Office thirty Years

;

when you firft came to the Office, were Informa-

tions as frequent as they are now, and have been

of late ?

Mr. Soil. Gen. It was fo in the Cafe of Mr. Hamp-
den^ when you were Attorney-General, Sir Robert

Sawer, he was forced to plead immediately to an

Indiftment, for a Crime that perhaps you will fay

was near upon Treafon.

Sir Rob. Sawyer. Yes, truly, it wanted but one
Witnefs, that was all,

Mr. Soil. Gen. But yet the Indidlment was only

for a Mifdemeanor, and there we ftruggled and
debated the Matter, but were forced to give it

over, becaufe the Courfe of the Court was againft

us, fo it has been by the unqueftionableTeftimo-

ny of Sir Samuel Aftry for thefe twelve Years laft

paft ; and in thofe twelve Years we have had many
Changes, perhaps there may have been twelve

Chief Judges, and they have all affirmed it, and
if I then make it out, that in all thefe Judges
Times that are within our Remembrance, it has

gone thus, then there are enough Precedents in the

Matter.

Sir Rob. Sawyer. But, my Lord, I defire to

know, whether that were the antient Courfe,

Mr. Soilicitor ?

Mr. Soil. Gen. They that make the Objeclion
ought to prove it ; but I will name Sir Robert Saw-

yer another Cafe, and that is the Cafe of Sir Sa-

muel Barnardifton., which was the Cafe of a Libel

too, he was forced to plead immediately, and it

coft him 10,000/. Fine.

L. C. y. Well, Gentlemen, have you done on
either Side ?

Mr. S. Pemberton. If your Lordftiip will pleafe

to give us Tim.e till to-morrow Morning, we will

come hither by Rule of Court, and bring you
fome Certificates and Affidavits, or el fe fome Pre-

cedents that we hope will Tatisfy your Lordftiip in

this Matter.

L. C. y. No, Brother, we cannot do that ; the

Queftion is what the Courfe of the Court is, we
have an Account of that from Sir Samuel AJiry,

for twelve Years of his own Knowledge, and from

Mr. Waterhoufe by him for fixty Years ; but for

Mr. Waterhoufe they except againft him, and fay

he was a Perfon that was always lazy and did not

fo well underftand his Bufinefs, and now is fuper-

annuated, that is faid, but is but gratis dictum.,

perhaps it may be fo, perhaps not ; and they have

offered to examine Mr. Ince about fome Opinion

that he has had from this Mr. Waterhoufe ; it may
be he may have afk;;d him fome Qiieftion that may
lead to it, and he may have given him fome flight

Anfwer, but then here are thefe two Perfons,

Mr. Harcourt., and Mr. Sillyard., and the one has

been a Clerk thefe fixteen or feventeen Years, and

the other has known the Office thirty Years,

though there were not heretofore fo many Infor-

mations of this Nature and Kind as now of late,

but ftil! they fay, that a Perfon that comes in upon

a Commitment, or a Recognizance, ftiall never

have any Imparlance.

Mr. Soil. Gen. Can they give any one Inftance

that has any the leaft Shadow to the contrary ?

Mr. P-ollexfen. My Lord, if we had Time, we
hope we fhould be able to fatisfy you in this Mat-
ter.

Mr. Soil. Gen. You have had time enough to

prepare y_oufclves for this Queftion, if you had

thought you could do any good in it.

L. C. y. Would the Courfe of the Court be

otherwife to-morrow than it is to Day, we have

taken all the Care we can to be fatisfied in this

Matter, and we will take Care that the Lords the

Bifliops Ihall have all Juftice done them, nay they

fliall have all the Favour by my Confent that can

be fliewn them, without doing wrong to my Ma-
fter the King •, but truly I cannot depart from the

Courfe of the Court in this Matter, if the King's

Counfel prefs it.

Mr. Att. Gen. My Lord, we muft pray your

Judgment in it, and your Diredlion, that they

may plead,

L. C. y. Truly I think they muft plead to the

Information.

Mr. Att. Gen. Sir Samuel AJiry., pray afk my
Lords whether they be Guilty or Not Guilty.

Then his Grace the Lord Archbijhop of Canter-

hmyjlood up., and offered a Paper to the(^urt.

L. Archbifh. of Cant. My Lord, I tendef^ere

a fliort Plea (a very ftiort one) on Behalf of my-
felf and my Brethren the other Defendants -, and I

humbly defire the Court will admit of this Plea.

L. C. y. If it pleafe your Grace, it fhould have

been in Parchment.
Mr. Soil. Gen. What is that my Lord offers to

the Court .?

L. C. y. We will fee what it is prefently,

Mr. Soilicitor.

Sifi.
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Bijh. of Peterh. I pray, my Lord, th^t the Plea

may be read.

Mr. Soil. Gen. But not received.

Mr. Ait. Gen. No, we defire to know what it

is firft.

Sir Rob. Sawyer. Mr. Attorney, if they will

plead, the Court fure is obliged to receive it.

L. C. J. If it is a Plea, your Grace will ftand

by it.

L. Archhijh. of Cant. We will all ftand by it,

my Lord ; it is fubfcribed by our Counfel, and we
pray it may be admitted by the Court.

Mr. S. Pemberton. I hope the Court will not

deny to receive a fpecial Plea, if we offer one.

L. C. y. Brother, let us hear what it is.

Mr. Soil. Gen. Read it if you pleafe, but not re-

ceive it.

Clerk reads the Plea ; which in Englifh is thus :

The Bishops PLEA.

AND the aforefaid William Archbifhop of C^n-

terbury, William Bifhop of St. Afaph, Fran-

cis Bifhop of Ely, John Bifiop of Chichefter,

Thomas Bifhop of Bath and Wells, Thomas Bifhop

of Peterborough, and Jonathan Bifloop of Briftol,

being prefcnt here in Court in their own Perfons, pray

Oyer of the Information aforefaid ; and it is read to

them., which being read and heard by them the faid

Archbifhop and Bifhops., the faid Archbifhop and

Bifhops fay., that they are Peers of this Kingdom of

England, and Lords of Parliament, and each of them

is one of the Peers of this Kingdom of England, and

a Lord of the Parliament., and that they being (as

before is manifefl) Peers of this Kingdom of England,

and Lords of Parliament, ought not to be com-

pelled to anfwer inftantly for the Mifdemeanor afore-

faid, mentioned in the faid Information exhibited here

againfl them in this Court ; but they ought to be requi-

red to appear by due Procefs in Law iffuing out of this

Court here upon the Information aforefaid, and upon

their Appearance to have a Copy of the faid Informa-

tion exhibited againfl them, and reafonable 'time to

imparle thereupon, and to advife with Counfel learned

in the Law, concerning their Defence in that Behalf,

before they be compelled to anfwer the faid Information :

"Whereupon, for that the faid Archbifhop and Bi-

fhops were imprifoned, and by Writ of our Lord the

King, of Habeas Corpus, directed to the Lieutenant

of the tower of London, are now brought here in

Cuflody, without any Procefs upon the Information

aforefaid iffued againfl them, and without having any
'

^"Py of the faid Information, or any time given them

to imparle, or be advifed, they pray Judgment, and
the Privilege of Peers of this Kingdom, in this Cafe

to be allowed them ; and that they the faid Archbifhop,

and Bifhops, may not be compelled inftantly to anfwer
the Information aforefaid, &c.

Robert Sawyer.
Hen. Finch.
Hen. Pollexfen.

Mr. mt. Gen. My Lord, with your Lordihip's
Favour, this, in an ordinary Perfon's Cafe, would
perhaps be thought not fair Dealing, or that which
(it being in the Cafe of thefe Reverend Prelates)

I Ihall not now name ; to make all this Debate and
Stir in a Point of this Nature; to take the Judg-
ment of the Court after three or four Hours ar-

guing, and when the Opinion of the Court has
been dehvered, then to put in a Plea to' the Jurif-
diftion of the Court .

Sir Rob. Sawyer, ft is no fuch Plea,

Mr. Alt. Gen. It is fo in Effeft ; but certainly It

is fuch an Irregularity, and fuch an unfair way of

proceeding as would not be endured in an ordinary

Cafe j and I hope you will give fo little Coun-
tenance to it, as to rejeft it, and make them plead

according to the ufual Courfe and Way of Pro-
ceedings. Certainly a Plea of this Nature, after fo

long an Argument, would be reckoned nothing but

a Trick.

Mr. S. Pemberton. We hope the Court and you
are not of one Mind, Mr. Attorney, in this Matter %

we defire the Court to receive the Plea.

Mr. Att. Gen. With Submiflion, the Court is

not bound to receive Pleas that are put in purely

for Delay, as this is ; for the Judgment of the

Court has been already given in the very Matter
of this Plea ; and for rejecting a Plea, it is done
every Day ; if a Man puts in a meer trifling dila-

tory Plea, the Court may rejeft it. Does this Plea

contain any thing in it, but what has been argued

and debated pro & con, and fettled by the Court

already ? If they will put in any Plea in Chief

they may, but fuch a Plea as this, I hope fhail not

have fo much Countenance as to be received by
the Court.

Mr. Pollexfen. Do you demur to it ? if you
pleafe, Mr. Attorney, we will join in Demurrer
with you.

Mr. Att. Gen. No, there will be no need of

that.

Mn Soil. Gen. Surely the Court will never give

fo much Countenance to it, as to receive it,

Mr. Finch. If you v/ill pleafe either to reply or

demur, Mr. Sollicitor, we are here to maintain the

Plea.

Mr. Soil. Gen. If you were here, you would

fay the fame thing that we do. My Lord, this

Plea is. That my Lords the Bifhops are not bound

to plead inftantly, fo that 'tis not a Queftion,

Whether they ought to anfwer, or not to an-

fwer, but whether they ought to anfv?er imme-

diately, and what do they fay more .? They
would have an Imparlance, and Time to confult

with their Counfel what they ftiall plead, which

is all but one and the fame Thing •, and what is

the Reafon they give for this ? They induce it

thus, Thefe Noble Perfons are Peers of the Realm,

and fo ought not to be compelled to plead immedi-

ately : This, if I miftake not, is the Surn of their

Plea. Now, pray my Lord, what fort of Plea is

this ? It is not a Plea to the Jurifdidion of the

Court, though it do in a Ibrt decline the Juftice

of the Court : Is it a Plea in Abatement ? No,

it is not •, for it is only to gain Time : And do

they now offer any thing more for themfelves,

than what was faid by their Counfel before ? only,

that we are Peers of the Realm, and that fuch

is the Privilege of Peers, that they ought to

have an Imparlance, and Time to plead, and that

they ought not to anfwer prefently. My Lord,

this Matter hath been long agitated in the Court

already -, your Lordfhip, and the Court, have

given your Judgments, and we know your Lord-

fliip, and the Court, will not admit of Tricks to

delay the King's Caufes. We all know the Term
is a ftiort Term -, and what I faid in the Begin-

ning upon this Matter, I fay again, it is the In-

tereft, and for the Honour of my Lords the

Bifhops (if they underftand their own Intereft,

and value their Honour) to have this Caufe tried

as foon as may be ; but this Trifling and Tricking
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is only for Delay : For what Iffue can be taken

upon this Plea? Certainly none. And if we

Ihould demur, what will be the End of that,

but only to get Time to Hip over the Term ? If

there were any thing worth the confidering in

this Plea, and that had not been already debated

and fettled, then it might concern us to give

fome Anfwer to it; but we have fpent three

Hours, by my Watch, in the Difpute, and the

Matter having been over-ruled already, it is Time

to have an End of it. Sure the Court will never

be fo treated by thefe Perfons that are of Counfel

for my Lords the Bifhops, for it cannot be thought

that my Lords the Bifhops do it of themfelves v and

whether the Court will be fo ferved, we fubmit to

your Lordlhip. Certainly you will not receive

fuch a Plea as this, efpecially it being in Paper, you

will never countenance fuch a Practice fo far as to

give thefe Lords Time to trifle with the Court. If

any fuch thing as a Plea be tender'd to the Court,

it ought to be in Parchment ; and if they would

have an Imparlance, there ought to have been an

Entry of a Pelit Licentiam interloquendi upon the

Roll, but not fuch a Plea as this ; for this in efFeft

is no more than defiring an Imparlance, which if

it be granted of courfe, upon fuch a Prayer en-

tred upon the Roll, you take it of courfe -, but if

it be not of courfe, you cannot come in by way

of Plea, it muft be by Suggeflion upon the Roll,

and a Conceditur entred. If this be admitted as a

Precedent, every Man hereafter that comes in

upon any Information, will take Advantage of it,

and plead fuch a Plea as this ; and if you grant

an Imparlance in this Cafe upon this Plea, you

muft grant an Imparlance in every Cafe. Certainly

the Law is not to be altered, the Methods of Pro-

ceedings ought to be the fame in every Cafe. And
I hope you will not make a particular Rule in the

Cafe of my Lords the Bifhops, without a fpecial

Reafon for it,

Mr. S. Temherton. We put in this Plea, my Lord,

and are ready to abide by it ; and we fay, that ac-

cording to the Courfe of the Court, it ought to be

received.

Mr. Att. Gen. No, but good Mr. Serjeant, 'tis

in the Difcretion of the Court whether they will

receive it or not •, for the Matter has been in Debate

already, and has received a Determination ; the

Court has over-ruled them in this very Point al-

ready, and there is no more in this Plea than was

in the Argument before, and therefore it ought to

be rejefted as a frivolous Plea.

Mr. Soil. Gen. Here is a Plea offered in Writing,

and in Paper ; the Court fees what it is, and I hope

you will give no Countenance to it.

Mr. Pollexfen. I do hope, my Lord, you will

not judge this is a frivolous Plea -, I think our Cafe

is fuch, that you will not do that ; if you think

fit you may over-rule it, but I hope you will not

refufe it.

Mr, Soil. Gen. The Court will certainly rejedl a

frivolous Plea, and they may do it.

_Mr. Pollexfen. But, Mr, Sollicitor, I hope the

Court will confider of it, whether it be a frivolous

Plea or not. It is true, there has been a Debate

about the Courfe of the Court, and there has been

an Examination of the Clerk of the Office, and

the Court has gone upon his Certificate •, but yet

flill perhaps it may remain in Doubt, and it being

a Queftion of fjcli a Confequence as this, it may
very well deferve the Court's Confideration. There

jiever was a judicial Settlement of it that I know

of yet ; nor do I know any way of havincr it fa-

tisfa^torily fettled, but by the Judgment of the
Court entred upon Record, Here we offer a Plea
that contains the Matter in Debate, and this Plea
will appear upon Record ; and if upon Confide-
ration of the Plea your Lordfhip fhall think fit to
over-rule it, and be of Opinion againft the Plea,
then will you, by your Refolution, in a judicial

way, fettle the Queftion that has hitherto been in

Controverfy.

L. C. J. Mr. Pollexfen, I would afl<c you whe-
ther the Counfel have dealt ingenuoufly with the
Court or no in this Matter, after four Hours De-
bate, and the Opinion of the Court delivered, to

come and fum up all the Arguments in fuch a
Plea as this, and fo put us upon debating it over
again .''

Mr. Pollexfen. My Lord, certainly this has been
done before, without Offence. After we had
moved for a Thing which was denied upon Motion,
it is no fuch great Difrefped' to the Court, with
SubmifTjon, to put the fame Matter into a Plea, for

the judicial Opinion of the Court.

Sir Rob. Sawyer. That, without all Queftion,
has been done a great many times.

Mr. Soil. Gen. How many times have you been
accufed of playing Tricks, Sir Robert Sawyer ?

Sir Robert Sawyer. Not fo many as you, Mr.
Sollicitor.

Mr. Soil. Gen. I don't afk it as if I queftioned

it ; for I afTure you, I don't doubt it of your Part

at all.

L. C. J. Pray Gentlemen don't fall out with

one another at the Bar ; we have had Time enough
fpent already.

Mr. Pollexfen. Truly, my Lord, I would not

trick with the Court in any Cafe, nor on the

other fide would I be v/anting to advife, and do
for my Client what I am able, and lawfully may.
We have laboured all we could to get Time for

my Lords the Bifhops to imparle to this Infor-

mation -, and we have been the more earneft in

it, becaufe it concerns us, who attend this Bar,

to take what Care we can that the Courfe of the

Court may be obferved ; but as for this Matter, we
fuppofe this Praftice of the Court is not in Law
a good Praftice. Now what Way in the World
has any Man to bring this fo in queftion, as to

have a judicial Refolution of the Court about it,

but by fuch a Plea ? W^e take it, that it is ufual

and legal for us to have an Imparlance, and a Man
would imparle, but the Court upon Motion re-

fufed to give him an Imparlance. Is it not, think

you, very fit for the Party to have this judici-

ally entered upon Record .'' where all this Mat-
ter will appear, and the Party may be relieved

by Writ of Error, if the Judgment of the Court

fhould be wrong -, but truly I cannot fee how*

the Court can refufe the Plea ; for if fo be a Plea

be pleaded, they have their Liberty to anfwer it

on the other fide by a Replication, or elfe to

demur, and the Judgment of the Court may
be had upon it one Way or other ; but the Court

will never go about to hinder any Man from
pleading where here he may plead by Law. Here
is a Plea put in, and the Court fure will take no

Notice what is the Matter of the Plea, till the

other Party have either replied or demurred.

The fame thing may happen in any other Plea that

is pleaded, and the Party will be without Remedy
upon a Writ of Error, becaufe the Plea being

rejedled, there does nothing appear upon Record.

Truly
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Truly for the Court to rejeft and refufe the Plea,

would be as hard as the refufing of the Impar-

lance, and we know no Way we have to help our

fclves,

Mr. Soil. Gen. You might have entered your

Suggeftion for an Imparlance upon the Roll,

and then it would have appeared upon Record,

and if the Court had unjuftly denied it you,

you would have had the Benefit of that Sugge-

ftion elfewhere. Truly, my Lord, I think if

any thing be tricking this is, for it is plainly ill

pleading.

Mr. Finch. Then pray demur to it.

Mr. Soil. Gen. No, Sir, 'tis fencing with the

Court, and that the Court won't fufFer. It is

only to delay ; and if we fhould demur, then

there muft be Time for arguing ; and what is the

Queftion after all, but whether you would be

of the fame Opinion to Morrow, that you are to

Day .?

Sir Robert Sawyer. I would put Mr. Sollicitor

in Mind of Fitz-Harris'?, Cafe, which he knows
very well : He put in a Plea, and we for the King
defired it might not be received ; but the Court

gave him Time to put it into Form, and I was

fain to join in Demurrer prefently, and fo may thefe

Gentlemen do if they pleafe.

Mr. Soil. Gen. Yes, Sir Robert Sawyer, I do
know the Cafe of Fitz-Harris very well •, I was

affigned of Counfel by the Court for him -, we
were four of us, and there was a Plea put in,

but no fuch Plea as this. There was an Indift-

ment of High-Treafon againft him, in which

Cafe it is agreed on all Hands, that the Party

muft anfwer prefently -, but becaufe he fuggeft-

ed here at the Bar, fays he, I have Matter to

plead to the Jurifdiflion of the Court, and fhew-

ed what it was. I was impeached before the

Lords in Parliament for Treafon, for the fame

Matter of which I am here accufed. The Court

did give him Time to put this into Form, and

we were affigned his Counfel to draw it up for

him, and accordingly we did put that Matter in-

to a Plea, that we were here indi6led for one

. and the fame Treafon for which we were im.-

peached in Parliament, and that that Impeach-

ment was ftill depending, and fo we refted in the

Judgment of the Court, whether v/e fhould be

put to anfwer it here. This was a Plea that car-

ried fomething of Weight in it, and not fuch a

trifling one as this. It is true, Sir Robert Sawyer,

who was then Attorney-General, did prefs the

Court to over-rule it immediately, but it being

a Matter of fome Importance, the Court would

not do that, but had it argued folemnly by Coun-
fel on both Sides, and at laft there was the Opinion

of three Judges againft one, that the Plea was

no good Plea. But what is that to fuch a trifling

Plea as this ?

Mr. Jtt. Gen. Pray, my Lord, favour me a few

Words about that Cafe of Mr. Fitz-Harris. It is

true, there was a Plea put in, and it is true alfo,

that that which brought that Plea to be argued,

was the Demurrer that was put in by Sir Robert

Sawyer, who was fo zealous and hafty in the

Matter, that becaufe the Court did not prefently

over-rule the Plea, as he defired, he immediately

demurred, before the reft of the King's Counfel

could offer at any thing about it-, and thereupon
it was put to the Judgment of the Court, and no
doubt muft be argued, and fpoke to on both Sides-,

but where Pleas are really in Abufe of the Court,
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the Court never gives any Countfinanee to them ;

Nay, truly I have known another Courfe taken

;

I am unwilling to mention a Cafe that happened
much about that Time too in this Court, be-

caufe of that Regard I have to my Lords the

Biftiops, but Sir Robert Sawyer remembers it

very well, I am fure : It was the Cafe of one
Whitaker, who for a Thing like this, putting in

a trifling Plea, not only had his Plea rejeded, but
fomething elfe was ordered. I could fhew the

Precedent, but that I am more tender than to

prefs it in this Cafe, becaufe there the Court or-

der'd an Attachment to go againft him ; but I

will put thefe Gentlemen in Mind of another

Cafe, and that is the Cafe of a Peer too : It is the

Cafe of my Lord Delamere, which they cannot
but remember, it being in the higheft Cafe, a
Cafe of Treafon. When my Lord Delamere was
arraigned, and to be tried for High Treafon, he
put in a Plea before my Lord Chancellor, who
was then High Steward, and Sir Robert Sawyer,

who was then Attorney General, prayed the Lord
Steward, and the Peers, to rejeft it, and the Court
did rejedl it fas we hope the Court will do this)

and would never fo far delay Juftice as to admit of
a Plea that carried no Colour in it, and there v/as

no Demurrer put into the Plea, but it was abfo-

lutely refufed. My Lord, in this Cafe we have

had the Judgment of the Court already, and
therefore we muft now defire that this Plea may be

rejefted.

Mr. Soil. Gen. My Lord, we have now gone

out of the Way far enough already -, it is Time
for us to return, and bring the Cafe into its due

Methods. We pray your Lordftiip to rejed this

Plea.

Sir Robert Sawyer. My Lord, we are in your

Judgment, whether you will receive this Plea or nor.

L. C. J. You fliall have my Judgment prefent-

ly ; but my Brothers are to fpeak firft.

Mr. Juft. Allybone. Mr. Pollexfen makes it a Que-

ftion, whether this Plea may be rejeded or not^

or whether it ought to be received, and the Court

give their Judgment upon it.

Mr. Juft. Powell. Truly I do not know whe-

ther the Court can rejeft this as a frivolous Plea.

L. C. J. Surely we may, and frequently do.

Mr. Att. Gen. You do it every Day -, 'tis a fre-

quent Motion : If a frivolous Plea be put in, be-

fore it be entred upon Record as a Plea, the Court

may refufe it, if they fee Caufe.

Mr. Juft. Allybone. Truly if it may be, this ap-

pears to me a frivolous Plea.

Mr. Juft. Powell. I do not knov/ how the Court

can rejeft any Plea that the Party will put in, if

he will ftand by it, as they fay they v^ill here ;

and I cannot think this a frivolous Plea, it con-

cerning the Privilege of Peers and Lords of Par-

liament.

Mr. Juft. Allybone. Brother Powell, I v/ould be

as tender of the Privileges of Parliament, and

fpeak with as much Refpeft of the Privileges of

the Peerage, as any body elfe -, but for the Mat-

ter of the Plea, truly it appears to me, that the

Peers are named in it only for Fafhion fake, and it

is frivolous.

Mr. Juftice Powell. The Matter of the Plea,

except only their being faid to be Peers and

Lords of Parliament, was fpoke to before, but it

was only obiter, and by way of Motion -, but

now it may come before us for our Judicial Deter-

mination.
Mr. Juft.
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Mr. Juji. Allyhne. Pray let the Plea be read

again. [fVbicb was done."]

Mr. Jufl. Allybone. This Plea is no more but

that which has been denied already upon folemn

Debate ; and if it be in the Power of the Court

to rejeft any Plea, furely we ought to rejeft this.

Indeed I know not what Power we have to rejedt

a Plea ; but if we have Power, this ought to be re-

jedled.

Mr. Juft. Powell. I declare my Opinion ; I am
for receiving the Plea, and confidering of it.

Mr. JuJi. HoUoway. I think as this Cafe is, this

Plea ought not to be received, but rejefted, be-

caufe 'tis no more than what has been denied alrea-

dy. I am not afhamed to fay, that I fliould be

very glad and ready to do all things that are confift-

ent with my Duty, to fhew Refpedl to my Lords

the Bifhops, fome of whom are my particular

Friends ; but I am upon my Oath, and muft go

according to the Courfe of Law.
L. C. y. We have aflced, and informed our

felves from the Bar, whether we may or can re-

je6t a Plea ; and truly what they have faid, hath

fatisfied me that we may, if the Plea be frivolous

;

and this being a Plea that contains no more than

what has been over-ruled already, after hearing

what could be faid on both Sides, I think the

Court is not bound to receive the Plea, but may
rejeft it, and my Lords the Bifhops muft plead

over.

Mr. Alt. Gen. We pray they may plead in

chief.

Clerk, My Lord Archbifhop of Canterbury, is

your Grace guilty of the Matter charged upon you

in this Information, or not guilty ?

Archbifhop cf Cant. Not guilty.

Clrk. My Lord Bifhop of St. Afaph, is your

Loidfhip guilty of the Matter charged upon you

in this Information, or not guilty ?

Biftjop of St. Afaph Not guilty.

Clerk. My Lord Bifliop of Ely, is your Lordfliip

guilty of the Matter charged upon you in this In-

formation, or not guilty ?

Bifhop of Ely Not guilty.

Clerk. My Lord Bifhop of Chichefler, is your

Lordlhip guilty of the Matter charged upon you in

this Information, or not guilty ?

Bifhop of Chichefier. Not guilty.

Clerk. My Lord B;fhop of Bath and Wells, is

your Lordfhip guilty of the Matter charged upon
you in this Information, or not guilty }

Bifh. of Bath and Wells. Not guilty.

Clerk. My Lord Bifhop of Peterborough, is your

Lordfliip guilty of the Matter charged upon you
in this Information, or not guilty .?

Bifhop of Peterborough. Not guilty.

Clerk. My Lord Bifhop of Briflol, is your Lord-

lhip guilty of the Matter charged upon you in this

Information, or not guilty ?

Bifa. of Briftol. Not guilty ?

Mr. Alt. Gen. My Lord, I pray the Clerk

may join IfTue on the Behalf of the King, that

fo we may come to Trial ; and we would have

thefe Gentlemen take Notice, that we intend to

try this Caufe on this Day Fortnight ; and we
pray Liberty of the Court, that we may try it at

Bar.

L C. J. Are you not too hafty in that Motion,
Mr. Attorney ?

Mr. Alt. Gen. My Lord, we fhould indeed

make it the Motion of another Day ; but we do
now tell them this ex abundantly becaufe my

Lords the Bifhops are now here, and will, I fup_
pofe, take Notice, that we do intend to m.ove it

another Day.
Mr. Soil. Gen. We now give them Notice, that

we intend to move.
Sir Robert Sawyer. For that you need not trouble

yourfelves
; we are very defirous it fhould be tried

at Bar, and that as foon as you pleafe,

Mr. Alt. Gen. Well then you take Notice it will
be tried this Day Fortnight.

L. C. J. Well, what fhaU we do with my Lords
the Bifhops >

Mr. Alt. Gen. They are Bailable, no queftion of
it, my Lord, if they pleafe.

L. C. J. Then, my Lords, we are ready to bail
you, if you pleafe.

Sir Robert Sawyer. We dcfire your Lordfhip
would be pleafed to take their own Recoc^ni-
zance.

°

L. C. J. What fay you, Mr. Attorney ? I think
that may do well enough.

Mr. Alt. Gen. My Lord, with all my Heart

;

we will do it.

L. C. J. In what Penalty fhall we take it.?

Mr. Att. Gen. One thoufand Pound I think,
my Lord, his Grace, and five hundred Pounds a-
piece the reft.

Sir Robert Sawyer. What NecefTity is there for
fo much ?

Mr. Att. Gen. Look you. Sir Robert Sawyer, to
ftiew you that we do infift upon nothing that
ftiall look like Hardfhip, what my Lords have
been pleafed to offer, concerning taking their own
Recognizance, we agree to, and what Sums the*
Court plcafcs.

Mr. Soil. Gen. It is all one to us ; we leave it

wholly to the Court.

Sir Robert Sawyer. Only I have one thing
more to beg of your Lordfhip, on the Behalf oi
my Lords the Bifhops, that you will pleafe to order,
that in the Return of the Jury there may be forty-
eight returned.

Mr. Att. Gen. I tell you what we will do ; Sir
Samuel Aftry ftiall have the Freeholders Book, if
you pleafe, and fhall return twenty-four.

Sir Robert Sawyer. Eight and forty has been al-

ways the Courfe, when the Jury is returned by
Sir Samuel Afiry.

Mr. Soil. Gen. My Lord, I pray the Officer
may return the Jury, according as is ufual in Cafes
of this Nature.

Mr. Att. Gen. Do you admit of a Trial at Bar,
Gentlemen ?

Sir Robert Sawyer. Yes, and try it when you
will.

L. C. J. They fay it fhall be this Day Fort-
night, and let there be a Jury according to the
ufual Courfe.

Sir Robert Sawyer. We pray it may be in the
Prefence of the Attorneys or Sollicitors on both
Sides.

L. C. J. What is the ufual Courfe, Sir Samuel
Afiry? Do you ufe to return twenty-four, or
forty-eight, and then ftrike out twelve a-piece,
which I perceive they defire for the Defen-
dants ?

Sir Samuel Aftry. My Lord, the Courfe is both
ways, and then it may be as your Lordfhip and
the Court will pleafe to order it.

L. C. J. Then take forty-eight, that is the
fa i reft.

Mr. Att. Gen.
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Mr. At. Gen. We agree to it •, we defire no-

thing but a fair Jury.

Sir Rob. Sawyer. Nor we neither ; try it when
you will.

L. C. J. Take a Recognizance of his Grace

my Lord of Canterbury in 200 /. and the reft of

my Lords in loo/. a-piece.

Mr. At. Gen. What your Lordfhip pleafes for

that, we fubmit to it.

Clerk. My Lord of Canterbury, your Grace ac-

knowledges to owe unto our Sovereign Lord the

.King the Sum of 200/. upon Condition that your
Grace fhall appear in this Court on this Day Fort-

night, and fo from Day to Day, till you fhall be

difcharged by the Court, and not to depart without

Leave of the Court. Is your Grace contented.''

Archbifh. of Canterbury. I do acknowledge it.

Clerk. My Lord Bifliop of St, Afaph, you ac-

knowledge to owe unto our Sovereign Lord the

King the Sum of 100/. upon Condition that your
Lordfhip fhall appear in this Court on this Day
Fortnight, and fo from Day to Day, until you
fhall be difcharged by the Court, and not to depart

without Leave of the Court. Is your Lordfliip

contented .?

Bifh. of St. Afapb. I do acknowledge it.

[fThelike Recognizances were taken of alltherefi

ofthe Bifhops, and then the Court arofe.J

Friday, ytine 2gth, 1

Clerk. •^ Rier, make Proclamation thrice.

\^ Crier. O yes ! O yes ! O yes ! Our
Sovereign Lord the King ftreightly charges and
commands every one to keep Silence, upon Pain
of Imprifonment.

Clerk of the Crown. Call the Defendants.

Crier. William Lord Archbifhop oi Canterbury

.

Archbifh. Here.

Crier. William Lord Bifhop of St. Afaph.

Bifh. of St. Afaph. Here.
[And fo the refl of the Bifhops were called, and

anfweredfeverally^
Clerk. Gardez votres Challenges.

Swear Sir Roger Langley.

Crier. Take the Book Sir Roger. You fhall

well and truly try this Iffue between our Sovereign

Lord the King and William Lord Archbifhop of
Canterbury., and others, according to your Evidence.
So help you God.

The fame Oath was adminiflred to all the Jury,
ivhofe Names follow, viz.

Sir Roger Langley, Bar. William Avery, Efq;
Sir William Hill, Knt. Thomas Aufiin, Efq;
Roger Jennings, Efq; Nicholas Grice, Efq;
Thomas Harriot, Efq; Michael Arnold, Efq;
7eoffery Nightingale, E{(];, Thomas Done, Efq;
William Withers, Efq; Richard Shoreditch, Efq;

Clerk. You Gentlemen of the Jury who are
fworn, hearken to the Record : Sir Thomas Powys,
Knight, his Majefty's Attorney General, has ex-
hibited an Information, which does fet forth as
followeth,

ff-

l\/r P-^^'^'''^'^dum, That Sir Thomas Powys, Kt.
• IVJL Attorney General of our Lord the King,
who for our faid Lord the King in this Behalf pro-
fecutes, came here in his own Perfon into the Court
of our faid Lord the King, before the King himfelf
at Weflminfter, on Friday next after the Morrow of
the Holy Trinity m this Term ; and on the Behalf
of our faid Lord the King, giveth the Court here

V OL, IV.

to underftand and be informed. That our faid Lord
the King, out of his fignal Clemency, and graci'

ous Intention towards the Subjefts of his Kingdom
of England, by his Royal Prerogative, on the 4th

Day o^ April, in the third Year of the Reign ofour

faid Lord the King, at Weflminfter in the County of

Middlefex, did publifh his Royal Declaration, en-

tituled His Majefty's Gracious Declaration to all his

loving SubjeSis for Liberty of Confcience, bearing Date
the fame Day and Year, fealed with the Great Seal

of England; in which Declaration is contained,

fames R . prout in thefirft Declaration before recited.

And the faid Attorney General of our faid Lord'

the King, on Behalf of our faid Lord the King, fur-

ther giveth the Court here to underftand and be in-

formed, That afterwards, to wit, on the 27th.

Day of April, in the fourth Year of the Reign of
our faid Lord the King, at IVeftminfter aforefaid, in

the County of Middlefex aforefaid, our faid Lord
the King, out of his like Clemency, and gracious In-

tention towards his Subjeds of his Kingdom 01 Eng-
land, by his Royal Prerogative, did publifli his other

Royal Declaration, entituled, His Majfly's Gracious

Declaration, bearing Date the fame Day and Year laft

mentioned, fealed with his Great Seal of England;

in which Declaration is contained, James R. Our
Condu£f has been fuch, &c. prout in the fecond De-
claration before recited.

V/hich faid Royal Declaration of our faid Lord
the King laft mentioned, our faid Lord the King af-

terwards, to v/it, on the goch Day of April, in the

fourth Year of his Reign aforefaid, at IVeftminfter

aforefaid, in the County of Middlefex aforefaid, did'

caufe to be printed and publiflied throughout all

England; and for the more folemn Declaring, No-
tification, and Manifeftation of his Royal Grace,

Favour, and Bounty towards all his Liege People,

fpecified in the Declaration laft mentioned, after-

wards, to wit, on the 4th Day of May, in the fourth

Year of his Reign, at Weftminfter aforefxid, in the

County of Middlefex aforefaid, our faid Lord the

King in due manner did order as followeth.

At the Court at Whitehall, \th o/'May, i638.

By the King's moft Excellent Majefty, and the Lords

of his Majefty's moft Honourable Privy-Council.

Tis this Day ordered by his Majefty in Council, That

_ his Majefty's Gracious Declaration, bearing Date

the twenty feventh of April laft, be read at the ufual

Time of Divine Service, upon tht twentieth and twenty

-

feventh of this Month, in all Churches and Chapels-

within the Cities of London and Weftminfl'er, and

ten Miles thereabout ; and upon the third and tenth of

June next, in all other Churches and Chapels through-

out this Kingdom. And it is hereby further Ordered,

That the Right Reverend the Biftoops caufe the faid

Declaration to be fent and diftributed throughout their

feveral refpe£iive Diocefes, to be read accordingly.

W. Bridgman.

And further, the faid Attorney General of our'

faid Lord the King, on behalf of our faid Lord the

King, giveth the Court here to underftand and be-

informed, that after the making of the faid Order, to

wit, on the i8th Day oi May, in the fourth Year

of the Reign of our faid Lord the King, at /Ff/?-

;?2w/^raforefaid, in the County oiMiddlefex aforefaid,

William Archbifhop of Canterbury, ol Laraheth in

the County of Surry ; William Bilhop of St. Afaph,

of St. Afa^ph in the County of Flint ; Francis Biftiop

of Ely, of the Parilh of St. Andrew Holbourn in the

U u County'
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County of Middle/ex ; John Bifhop of Chichejter, of

Chichefter in the County of Suf'ex -, 'Thomas Bifhop of

Bath and Wells, of the City of JVells in the Coun-

ty of Somerfet ; Thomas Bifhop of Peterborough, of

the Parifh of St. Andrew Holbourn in the County

of Middle/ex ; and Jonathan Bifhop of Briftol, of

the City of Brifiol, did confult and confpire among

ihemfelves to diminijh the Regal Authority and Royal

Prerogative, Power and Government of ourfaidLord

the King, in the Premifes, and to infringe and

elude the faid Order ; and in Profecution and Execu-

tion of the Confpiracy aforefaid. They the faid Wil-

liam Archbifhop of Canterbury, William Bifliop of

St. Afaph, Francis Bifhop of Ely, John Bifhop of

Chichefter, Thomas Bifhop of Bath and Wells, Tho-

mas Bifhop of Peterborough, and Jonathan Bifhop of

BriftoJ, on the faid eighteenth Day of May, in the

fourth Year of the Reign of our faid Lord the

King aforefaid, with Force and Arms, (3c. at Weft-

minfler aforefaid, in the County of Middlefex

aforefaid, falfly, unlawfully, malicioufly, feditioujly,

and fcandaloufly, did frame, compofe and write, and

caufed to be framed, compofed and written, a certain

falfe, feigned, malicious, pernicious and feditious Li-

bel in Writing, concerning our faid Lord the King, and

his Royal Declaration and Order aforefaid, (under

pretence of a Petition) and the fame falfe, feigned,

malicious, pernicious and feditious Libel, by them
the aforefaid William Archbifhop of Canterbury,

William Bifhop of St. Afaph, Francis Bifhop of

Ely, John Bifhop of Chichefter, Thomas Bifhop of

Bath and Wells, Thomas Bifliop of Peterborough,

and Jonathan Bifhop of Briftol, with their own
Hands refpeftively being fubfcribed, on the Day
and Year, and in the Place lafl mentioned, in the

Prefence of our faid Lord the King, with Force and
Arms, &c. did publifh and caufe to be publifhed ; in

which faid falfe, feigned, malicious, pernicious

and feditious Libel is contained. The humble Pe-

tition, &c. prout before in the Petition, to thefe

Words [reafdnable Conftru^ion] in manifeft Con-
tempt ofour faid Lord the King, and of the Laws
of this Kingdom, to the evil Example of all others

in the like Cafe offending, and againft the Peace of

our faid Lord the King, his Crown and Dignity,

(s'c. Whereupon the faid Attorney General of
our faid Lord the King, on Behalf of our faid

Lord the King, prays the Advice of the Court
here in the Premifes, and due Procefs of Law to

be made out againft the aforefaid William Arch-
bifhop of Canterbury, William Bifhop of St.

Afaph, Francis Bifhop of Ely, John Bifhop of
Chichefter, Thomas Bifhop of Bath and Wells,

Thomas Bifhop of Peterborough, and Jonathan
Bifliop of Briftol, in this Behalf, to anfwer our
faid Lord the King in and concerning the Pre-
mifes, Gf<r.

T. Powis.
W. Williams.

To this Information the Defendants ha ve plead-

ed Not guilty, and for their Trial have put them-
felves upon their Country, and his Majefty's At-
torney General likewife, which Country you
are. Your Charge is to enquire whether the De-
fendants, or any of them, are guilty of the Mat-
ter contained in this Information that hath been
read unto you, or not guilty. If you find them,
or any of them guilty, you are to fay fo -, and if

you find them, or any of them, not guilty, you
are to fay fo, and hear your Evidence, Crier,
make Proclamation.

Cryer. O-^yes ! If any one will give Evidence

on Behalf of our Sovereign Lord the King, againfl

the Defendants, of the Matters whereof they are

impeached, let them come forth, and they fnali

be heard.

Mr. Wright, May it pleafe your Lordfiiip, and

you Gentlemen of the Jury, this is an Informa-

tion exhibited by his Majefly's Attorney Gene-
ral againfl the mofl Reverend my Lord Arch-

bifhop of Canterbury, and fix other Honourable
and Noble Bifhops in the Information mentioned :

And the Information fets forth. That the King,

out of his Clemency and benign Intention to-

wards his Subjefts of this Kingdom, did put forth

his Royal Declaration, bearing Date the fourth

Day of April, in the third Year of his Reign,

entituled. His Majefty^s Gracious Declaration to all

his loving Subjects for Liberty of Confcience ; and

that afterwards, the twenty-fcventh of April, in

the fourth Year of his Reign, he publifhed another

Declaration, both which have been read to you j

and for the further Manifeftation and Notificati-

on of his Grace in the faid Declaration, baring
Date the twenty-feventh of April laft, his Majefty

did order, that the faid Declaration fhould be

read on the tv/entieth and twenty-feventh of May
in the Cities of London and Weftminfter, and ten

Miles about ; and on the third and tenth o^June
throughout the whole Kingdom : And that the

Right Reverend the Bifhops fhould fend the faid

Declaration to be diftributed throughout their

refpeftive Diocefes, to be read accordingly. But

that the faid Archbifliop and Bifhops the eighteenth

of May, in the faid fourth Year of his faid Ma-
jefl:y's Reign, having confpired and confulted

among themfelves to diminifh the King's Power
and Prerogative, did falfly, unlawfully, malici-

oufly, and fcandaloufly, make, compofe, and

write a falfe, fcandalous, malicious and feditious

Libel, under pretence of a Petition ; which Libel

they did publifh in the Prefence of the faid King

;

the Contents of which Libel you have likewife

heard read. To this they have pleaded not guilty :

You, Gentlemen, are Judges of the Faft -, if we
prove this Fa6l, you are to find them guilty.

Mr. At. Gen. May it pleafe your Lordfliip,

and you Gentlemen of the Jury, you have heard

this Information read by the Clerk, and it has

been likewife opened to you at the Bar ; but be-

fore we go to our Evidence, perhaps it may not

be amifs for us, that are of Counfel for the

King, now in the Beginning of this Caufe, to

fettle the Queflion right before you, as well to

tell you what my Lords the Bifhops are not pro-

fecuted for, as what they are. Firft, I am to

tell you, and I believe you cannot your felves

but obferve, that my Lords are not profecuted as

Bifhops, nor much lefs are they profecuted for

any Point or Matter of Religion, but they are

profecuted as Subjedls of this Kingdom, and

only for a Temporal Crime, as thofe that have

injured and affronted the King to his very Face

;

for it is faid to be done in his own Prefence.

In the next Place, they are not profecuted for

any Nonfeafance, or not doing or omitting to

do any thing, but as they are Adtors, for cenfu-

ring of his Majefty and his Government, and

for giving their Opinion in Matters wholly re-

lating to Law and Government: And I cannot

omit here to take Notice, that there is not any

one thing that the L,aw is more jealous of, or

does more carefully provide for the Prevention

I and
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and Punifhment of, than all Accufations and

Arraignments of the Government. No Man is

allowed to accufe even the moft inferiour Magi-

ftrate of any Mifbehaviour in his Office, unlefs

it be in a legal Courfe, though the Faft is true.

No Man may fay of a Juftice of Peace to his

Face, that he is unjuft in his Office. No
Man may tell a Judge, either by Word or Peti-

tion, you have given an unjuft, or an ill Judg-

ment, and I virill not obey it ; it is againft the

Rules and Law of the Kingdom, or the like.

No Man may fay of the great Men of the Na-

tion, much lefs of the great Officers of the King-

dom, that they do aft unreafonably or unjuftly,

or the like ; leaft of all may any Man fay any

fuch thing of the King ; for thefe Matters tend

to pofTefs the People, that the Government is ill

adminiftred ; and the Confequence of that is, to

fet them upon defiring a Reformation ; and what

that tends to, and will end in, we have all had a

fad and too dear brought Experience : The laft

Age will abundantly fatisfy us, whither fuch a

Thing does tend. Men are to take their proper

Remedies for Redrefs of any Grievances they lie

under, and the Law has provided fufficiently for

that. Thefe things are fo very well known to all

Men of the Law, and indeed to all the People

of England of any Underftanding, that I need

not, nor will not, ftand any longer upon it, but

come to the Matter that is now before you, Gen-

tlemen, to be tried. The Faft that we have laid

we muft prove, rather to keep the Formality of

a Trial, then to pretend to inform you, or tell you

what you do not know : It is publickly noto-

rious to the whole World -, but becaufe we muft

go on in the regular Methods of Law, we ftiall

prove the Fads in the Order they are laid in the

Information. Firft, we take Notice, that his

Majefty, of his great Clemency and Goodnefs to

his People, and out of his Defire that all his Sub-

jefts might live eafily under, him (of which I

think never Prince gave greater or more plain

Evidence of his Intentions that Way) the fourth

oi April, 1687, he did ifTue forth his Royal De-

claration for Liberty of Confcience. This Matter,

without all Queftion, was welcome to all his Peo-

ple that ftood in need of it ; and thofe that did not

could not but fay, the Thing in the Nature of it

was veryjuft and gracious j but prefently it muft

be furmifed, that the King was not in Earneft,

and would not, nor could not, make good his Pro-

mife : But to take away all Surmifes, his Majefty

was pleafed by his Declaration of the twenty-

feventh of April laft, not only to repeat his for-

mer Declaration, but likewife to renew his former

Promifes to his People, and to alTure them that he

ftill was, apd yet is, of the fame Opinion that

he had at firft declared himfelf to be of ; nay, we
further fhew you, that to the End that this thing

might be known to all his People, even to the

meaneft Men, who, it may be, were not willing

or able to buy the Declaration, and that the King

Jiimfelf might be under higher Obligations, if it

were pofTible, than his own Word, he was defi-

rous it fhould be repeated in the Churches, and

read in that facred Place, that all his People

might hear what he had promifcd, and given his

own facred Word for -, and he himfelf might be

under the folemn Tie and Obligation to keep his

Word, by remembring that his Promifes had, by
his own Command, been publifhed in the Time of

Divine Service, in the Houfe of God s and there-

VOL. IV.

upon was the Order of Council made, that has

been likewife read to you, which does direft,

that it fliould be read in all the Churches and
Chapels in the Kingdom -, and you have heard

and we fhall prove, what a Return his Majefty

has had for this Grace and Kindnefs of his : You'll

find when they come to read that which they call a

Petition, all their Thanks his Majefty had for his

Favour and Goodnefs to his People, 'tis only

hard "Words, and a heavy Accufation, fuch as a

private Perfon would be little able to bear. I will

not aggravate the Matter, but only fay dius much,
that his Majefty, who was always a Prince of as

great Clemency as ever this Kingdom had, and
who was represented for all that, as a Prince of the

greateft Cruelty, before his AccefTion to the

Crown, by his Enemies, is now accufed by his

Friends for this EfFeft of his Mercy. My Lord,'
and Gentlemen of the Jury, his Majefty refented

this ill Ufage fo far, that he has ordered, and
thought fit to have a publick Vindication of his-

Honour in this Matter, by this Trial ; and we
fhall go on to our Proofs, and we do not doubt
but you will do his Majefty ("as you do all other'

Perfons) Right.

Mr. Sol. Gen. My Lord, we will go on to prove

the Parts of this Information ; and we will proceed

according to the Method which Mr. Attorney has

opened, and which is^^purfuant to the Order of the

Fads laid in the Information. Give us the firft

Declaration under the Great Seal ; the Declaration

of the 4th o^ April., 16^"].

[The Declaration was delivered into the Court.']

Mr. Sol. Gen. Read the Date of it firft.

Clerk reads. Given at Our Court at Whitehall,

the /i^th Day of A.-^n\, 1678, and in the third Tear

of Our Reign.

Mr. Sol. Gen. Read the Title of it. Sir.

Clerk. It is entituled, His Majefty^s Gracious:

Declaration to all his loving SubjcBs for Liberty of

Confcience.

Sir Rob. Sawyer. Is it under Seal ? Is the Great

Seal to it ?

Mr. Sol. Gen. Give it down to Sir Robert Sawyer.,'

that he may fee it -, for I would have every thing

as clear as pofTible. Sir Robert Sawyer, will

you have it read ?

Sir Rob. Sawyer. No, we would fave as much,:

of the Time of the Court as may be.

Mr. Sol. Gen. Then pray put in the fecond De-:

claration of the 27th of ^/r// laft.

Clerk reads. Given at Our Court at Whitehall',

the 2'jth Day of April, 1688, in the fourth Tear of.

Our Reign -, and it is entituled, His Majefly^s Gra-

cious Declaration.

Sir Robert Sawyer. Is that under the Great Seal

too ?

Clerk. Yes it is.

Mr. Sol. Gen. Deliver that down likewife, that

they may fee it.

Sir Robert Sawyer. We are fatisfied, you need

not read it.

Mr. Sol. Gen. Then where is the Order of

Council for the reading of it ?

Mr. At. Gen. Swear Sir John Nicholas. There

he is.

[Sir John Nicholas fworn.]

L. C. J. Come Mr. Attorney, what do you

afk Sir John Nicholas ?

Mr. Sol. Gen. Hand the Order to Sir John.

Nicholas. — Is that the Order of Councilj

Sir John ?

U u 2 . Sir



336 144- Trial of the Seven Bijhops^ Triii. 4. jac. IL
Sir John Nicholas. The Book, Sir, is not in

iny Cuftody. There is the Regifter that keeps

it, he has it here to produce.

Mr. Sol. Gen. Swear Mr. Gantktt.

[Mr. GantljStt fworn.]

Mr. Sol Gen, Is that the Council-Book ?

Mr. Gmtlett. Yes, this is the Council-BQQk.

Mr. Sol. Gen. Then turn to the Order of the

fourth of May., the King's Order of Council for

the reading the Declaration.

Mr. Gantlett. There it is. Sir.

[l^he Book delivered into Court.

1

Mr. Sol Gen. Read it, I pray.

Clerk, reads. At the Court at White-hall, thefourth

e/May, 1688. and fo reads the Order of

Council.

Mr. Sol. Gen. My Lord, we have one Thing

that is mentioned in the Information, that this

Declaration was printed *, if that be denied, we
will call Henry Hills, his Majefty's Printer, be-

caufe we would prove all our Information as it is

laid.

L. C. y. You mud do fo, Mr. Sollicitor j you

muft prove the whole Declaration.

Mr. Sol. Gen. Crier, call Henry Hills.

[He was called, but did not prefently appear."]

Mr. Sol. Gen. Call Mr. Bridgman. Though
thefe Declarations prove themfelves, we have them

here printed But fwear Mr. Bridgman.

[Mr. Bridgman fworn.]

Mr. Sol. Gen. Shew Mr. Bridgman the two De-

clarations.

L. C. 7. What do you afk him ?

Mr. Sol. Gen. We aflc you, Sir, if the two De-
clarations were printed.

Mr, Bridgman. What Declarations do you mean,

Mr. Sollicitor ?

Mr. Sol. Gen. You know what Declarations I

mean well enough -, but we'll afk *you particularly.

You know the Declaration that was made the 4th

ei April, in the third Year of the King, ^

was it printed ?

Mr. Bridgman. Yes, it was printed by the King's

Order.

Mr. Sol. Gen. Was that of the 27th of April in

the fourth Year of the King, printed ?

Mr. Bridgman. Yes, they were both printed by
the King's Order.

Mr. At. Gen. Then the next Thing in Courfe is

the Bilhops Paper.

Sir Rob. Sawyer. Mr. Bridgman, pray let me
alk you one Queftion •, Did you ever compare the

Print with that under Seal ?

Mr. Bridgman. I did not compare them, Sir

Robert Sawyer.

Mr. Sol Gen. He does fwear they were printed

by the King's Order.

Sir Rob, Sawyer. Good Mr. Sollicitor, give me
Leave to alk him a Queftion.- — Can you
fwear then that they are the fame ?

Mr. Bridgman. I was not afked that Queftion,

Sir.

Mr. Sol. Gen. Come then Mr. Bridgman, I'll afk

you. Do you believe they are the fame }

Sir Rob, Sawyer, Is that an Anfwer to my Que-
ftion ?

Mr. Sol. Gen. We muft alk him Queftions as

well as you Sir Robert. What fay you. Do
you believe it to be the fame ?

L. C. y. You hear Mr. SoUicitor's Queftion,
anfwer it Mr. Bridgman.

Mr. Bridgman. Yes, my Lord, I do believe it.

wc
the

L. C. y. Well, that's enough.

Mr. At. Gen. If there were Occafion,

h^ve them here compared, and they are

f^we.

Sir Rob. Sawyer. With Submiffion, my Lord,
in all thefe Cafes, if they will prove any Faft
that is laid in an Information, they muft prove it

by thofe that know it of their own Kaowledge.
Do you know it to be the fame ?

Mr. Sol. Gen. That's very well, Sir.

Sir Robert Sawyer. Ay, fo it is, Mr. Sollicitoj.

It is a wonderful thing, my Lord, that we cannot
be permitted to aflc a Queftion Do you
know it to be the fame, Mr. Bridgman, I aflc you
again ?

Mr. Bridgman. I have nqt compared them, I tell

you. Sir Robert Sawyer.

Sir Robert Sawyer. Then that is ncrProof.

L. C. y. Would you have a Man fwear above
his Belief .? He tells you he believes it is the fame.

Sir Robert Sawyer. Is that Proof of an Infor-

mation ?

L. C. y. Well, you'll have your Time to make
your Objeftions by and by.

Mr. At. Gen. Then fwear Sir yohn Nicholas.

Sir yohn Nicholas. I am fworn already.

Mr. At. Gen. I fee you have a Paper in your
Hand, Sir yohn Nicholas ; Pray who had you that

Paper from .''

Sir yohn Nicholas. I will give you an Account
of it as well as I can.

Mr. Pollexfen, Before they go to another thing,

my Lord, we think they have failed in theif

Proof of their Information, about the Printing thii

Declaration.

Mr. At. Gen. Where is Mr. Hills ?

Mr. Juft. Allybone. They have laid, that it

was printed by the King's Order i and it is fuch ^
Matter, Mr. Sollicitor, as you may clear, if yau
will, fure.

Mr. Sol, Gen, There is Mr. Hills ; npw I fee

'

him.

L. C. y. I \yas going to give Order, that you
fliould fend to the Printing-houfe for him.

Mr. Juft. Allybone. They may put this Matter
out of Doubt too, if they will, en the other

Side -, for I fee they have a Copy in Print, and

there's the Original ; they may compare them if

they pleafe.

Mr. Sol. Gen. I am very glad to hear fuch a

ftrong Objeftion.

Sir Rob. Sawyer. We could clear the Way for

you, Mr. Sollicitor.

Mr. SoL Gen. No, you put Straws in our Way ;

we fliall be able enough to clear it without youf

Help. Swear Mr. Hills, and young Mr. Graham
here.

[Hills and Graham fworn.]

Mr. Sol. Gen. Mr. Graham, did you compare
any of thefe printed Declarations with the Ori-

ginal .?

Graham. Yes, I did compare fome of them, an4

did make Amendments as I went along.

Mr. Sol. Gen. Shew one that you have compar'd

with the Original.

Mr. At. Gen, Hills is here himfelf, we'll aflc

him. Are you fworn. Sir ?

Crier. He is fworn.

Mr. At. Gen. Pray were the King's Declara-

tions for Liberty of Cpnfcienge printed, both of

them ?

Hills.
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Hills. Ay, an't pleafe you, Sir.

Mf. Ji. Gen. You printed them, I think.

Hills. Yes, I did print them.

Sir Rob. S'awyer. Mr. Hills, you fay they were

printed : Upon your Oath, after they were print-

ed, did you examine them with the Original under

Seal?

Hills. They were examined before they were
printed.

Sir Roh. Sawyer. Did you examine them ?

Mills. I did not, here's one that did.

Mr. Sol. Gen. Who is that ?

Hills. It is Mr. Williams here.

Mr. Sol. Gen. Swea;- him.

[JVilliams fworn.]

Mr. Sol. Gen. Do you hear, JVilliams ? Do you
know that the King's Declarations for Liberty of

Confcience, two of them, one of the 4th of

April, and the other of the 27th oi April, were

printed ?

Williams. Yes, my Lord.

Mr. Sol. Gen. Did you examine them after they

were printed, by the Copy they were printed from ?

Williams. I did.

Mr. Sol. Gen. Where had you the Copy ? who
had you it from ?

Williams. I had it from Mr. Hills.

Sir Rob. Sawyer. Mr. Williams, did you exa-

mine them with the Original under the Great

Seal?

Williams. The firft Declaration I did.

Sir Rob. Sawyer. The fecond Declaration is the

main.

Williams. The fecond was compos'd by the

firft.

Sir Rob. Sawyer. Why, is there no more in the

fecond Declaration than there was in the firft ?

Williams. Yes, there is. Sir.

Sir Rob. Sawyer. Did you examine that with the

Original under the Great Seal ?

Williams. No, I did not.

Mr. Sol. Gen. Can any one tell who did examine

it under the Great Seal ?

Mr. Finch. Pray what did you examine it by,

Mr. Williams ?

Williams. By d Copy that I receiv'd from

Mr. Hills.

Mr. A(. Gen. Then we will go on ; and we de-

fire Sir John Nicholas to give an Account where

he had that Paper that he has in his Hand.
Mr. Finch. JVly Lord, it does not appear that

the Copy that was printed is the true Copy of the

Declaration.

Mr. At. Gen, He fays he had it from Mr. Hills.

Mr. Finch. Pray, Mr. Hills, what did you exa-

mine that Copy by which you gave to Mr. Wil-

liams ?

Hills. I had the Copy from Mr. Bridgman.

Mr. Finch. Did you examine it with the Original

under the Greal Seal ?

Hills. I did not examine it, I had it from
Mr. Bridgff^an.

Mr. Finch. What, was it under Seal ?

Mr. Bridgman. It was the Original figned by the

King.

Mr. Finch, But I afk you, was it under Seal ?

Mr. Bridgman. Not under the Great Seal it

was not, it was the very Declaration the King
figned.

Sir Rob. Sawyer. But it ought to be compared
with the Original, or it is np good Proof that it is

the fame.

?:37
Mr. Sol. 'Gen. Sir Robert Sawyer, you underftand

Collation better fure, you lliould be afham'd of fuch

a weak Objeftion as this.

Williams. We never bring bur Proof to the

Great Seal.

Sir Rob. Sawyer. But if you will have it Proof
at Law, you muft have it compared with the Ori-
ginal.

Mr. Sol. Gen. Do you think there is any great

Strefs to be laid upon that ? We only fey it was
printed.

Sir Rob. Sawyer. But you haye made it part

of your Information, and therefore you muft
prove it.

L. C. J. I think there's Proof enough of that j

there needs no fuch Nicety.

Mr. Pollexfen. Well, my Lord, we muft fub-

mit, let them go on, we won't ftand upon this.

Mr. At. Gen. Then pray let me go on. Where
had you that Paper, Sir John Nicholas ?

Sir John Nicholas. I had this Paper from the

King's Hand.
L. C. J. Put it in.

Mr. Sol. Gen. Who had you it from, do you
fay ?

Sir John Nicholas. From the King.

Mr. Sol. Gen. About what Time had you it from
the King, Sir ?

Sir John Nicholas. I had it twice from the King.

Mr. Sol. Gen. When was the firft Time, Sir?

Sir John Nicholas. The firft Time was in Coun-
cil the 8th of this Month.

Mr. Sol. Gen. What became of it afterwards ?

Sir John Nicholas. The King had it from me
the 1 2th, and the 13th I had it from the King
again.

Mr. Sol. Gen. Pray deliver it this way into the

Court : We will now go on, and prove the Bifhops

Hands to it. This is the Paper upon which we
bring this Information : Gentlemen, it is all the

Hand-writing of my Lord Archbifhop, and fign-

ed by him and the reft of the Biftiops.

Mr. At. Gen. I fuppofe my Lords the Biftiops

will not put us to prove it, they will own their

Hands.

L. C. J. Yes, Mr. Attorney, their Counfel will

put you to prove it ; I perceive your beft way is to

afk nothing of them.

Mr. At. Gen. My Lord, we will defire nothing

of them, we will go on to our Proofs. Call Sir

'Thomas Exton, Sir Richard Raynes, Mr. Brooks,

Mr. Recorder, and Mr. William Middleton.

[Sir Thomas Exton appeared, and was /worn.']

L. C. J. What do you afk Sir Thomas Exton ?

Mr. At. Gen. Pray convey that Paper to Sir

Thomas Exton.

Mr. Sol. Gen. She\y that Paper to Sir Thomas

Exton Sir Thomas, I would afk you one Que-

ftion : Do you know the Hand- writing of my Lord

Archbifhop of Canterbury ?

Sir Tho. Exton. I'll give your Lordfhip what Ac-

count I can.

Mr. Sol. Gen. Pray, Sir, anfwer my Queftion j

Do you know his Hand-writing ?

Sir Tho. Exton. I never faw him write five Times

in my Life.

yir.'Sol. Gen. But I afli you, upon your Oathj

do you believe that to be his Hand-writing ?

Sir Tho. Exton. I do believe this may be of his

Hand-writing.

Mr. Sol. Gen. Do you believe all the Body of it

to be of his Hand-writing, or only part of it ?

Sir
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sir 'Tho. Exton. I muft believe it to be fo, for I

have feen feme of his Hand-writing, and this is

very like it.

Mr. Sol. Gen. What fay you to the Name ? Do
you believe it to be his Hand-writing ?

Sir Tho. Exton. Yes, Yes, I do.

Mr. Sol. Gen. Do you know any of the reft of

the Names that are upon that Paper ?

Sir Tho. Exton. No, I do not.

L. C. J. Do you for the Defendants afk Sir

'Thomas Exton any Queftion ?

Sir Rob. Sawyer. No, my Lord.

Mr. At. Gen. Then call Sir Richard Raynes.

S\r Tho. Exton. My Lord, S\r Richard Raynes

has been fick this Month, and has not been at the

Commons.
Mr. Sel. Gen. We have no need of him. Call

Mr. Brooks.

[Mr. Brooks fworn.]

Mr. At. Gen. Pray ihew Mr. Brooks that Paper.

Mr. Sol. Gen. Mr. Brooks., I afl< you this Que-
ftion, Do you know my Lord Archbifliop's Hand-
writing .''

Mr. Brooks. Yes, my Lord.

Mr. At. Gen. Pray look upon that Paper ; do

you take that to be my Lord Archbifhop's Hand .?

Mr. Brooks, Yes, my Lord, I do believe it to be

my Lord Archbifhop's Hand.
Mr. At. Gen. What fay you to the whole Body

of the Paper .''

Mr. Brooks. I do believe it to be his Hand.
Mr. At. Gen. What do you fay to his Name

there ?

Mr. Brooks. I do believe this Name is his Hand-
writing.

Mr. Sol. Gen. Call Mr. William Middkton.

Mr. At. Gen. Pray Mr. Brooks don't go away,

but look upon the Names of the Bifhop of St. Afath,

and my Lord of Ely.

Mr. Sol. Gen. Do you know my Lord Bifhop of

St. AfapFs Hand-writing .?

Mr. Brooks. I have fcen my Lord Archbifhop of

Canterbury., and the Bifhop of St. Afaph's Hand-
writing, and I do believe this is his Hand.

Mr. Sol. Gen. Look you upon the Name of my
Lord of Ely ; do you know his Hand-writing ?

Mr. Brooks. My Lord, I am not fo well ac-

quainted with my Lord of Ely's Writing.

Mr. Sol. Gen. But have you feen his Writing ?

Mr. Brooks. Yes, I have.

Mr. Sol. Gen. Is that his Writing do you think ?

• Mr, Brooks. It is like it.

Mr. Sol. Gen. Do you believe it to be his Hand ?

- Mr. Brooks. Truly I do believe it.

Sir George Treby. Did you ever fee him write ?

- Mr. Brooks. No, Sir.

Mr. Sol. Gen. But he has feen his Writing.

Sir George Treby. How do you know that it was
his Hand-writing that you faw }

. yiv. Brooks. Becaufe he own'd it.

L. C. J. How do you know it, do you fay ?

Mr. Brooks. I know it, I fay, becaufe I have feen

a Letter that he writ to another Perfon, which he

;afterwards own'd.

L. C. J. What did he own, Mr. Brooks ?

Mr. Brooks. That he wrote a Letter to another
Perfon, whicli I faw.

:/ Sir George Treby. To whom, Sir ?

Sir Rob. Sawyer. Have you the Letter here
;Sir ?

Mr. Brooks. No, Sir, the Letter was writ to my
-Lord Bifliop of Oxford.

'

Sir George Treby. Can you tell what was in that

Ixtter ?

Mr. At. Gen. What is that to this Queilion r

You afk him, how he knows his Hand-writing,-

and, fays he, I did not fee him write, but I have

feen a Letter of his to the Lord Bifhop oi Oxford.

L. C. J. And he does fay, my Lord of Ely

own'd it to be his Hand that is there.

Mr. Sol. Gen. No, my Lord, that's a Miftake,

he own'd a Letter that he had writ to the Bifhop

of Oxford to be his Hand-writing, and by Com-
parifon of this with that, fays he, I take this to be

his Hand-writing.

Mr. Brooks. That is my Meaning, my Lord.

Mr. Sol. Gen. Pray fpeak out, and tell us what
are the Reafons that make you fay you believe this

to be the Bifhop of Ely's Writing.

Mr. Brooks. Becaufe it refembles a Letter that

I have by me of his Writing to the Biftiop of Ox-
ford.

Mr. Sol. Gen. And you fay he own'd that Letter

to be his ?

Viv. Brooks. My Lord Bifhop oi Oxford Axd an-

fwer it, and I waited upon the Bifhop of Ely with

the Anfwer, and he did ov/n it.

Sir George Treby. How did he own it. Sir ?

Mr. Brocks. I had fome Communication with my
Lord of Ely about the Subftance of that Letter, and
therefore I apprehended he own'd it.

Mr. Jitft. Powell. That's a rtrange Inference,

Mr. SoUicitor, to prove a Man's Hand.
Mr. At. Gen. We have more Evidence ; but let

this go as far as it can.

Mr. S. Pemberton. Ceitainly, my Lord, you will

never fuffer fuch a Witnefs as this !

L. C. J. Brother Pemberton., I fuppofe the-j*

can prove it otherwife, or elfe this is not Evi-

dence.

Mr. Juft. Powell. So they had need, for it is a

ftrange Inference of Mr. SoUicitor, that this is a

Proof of my Lord oiElfs Hand-writing.

Mr. Juft. Holloway. The Bifhop of Oxon. was

dead before any of this Matter came in Agitation.

Mr. Sol. Gen. My Lord, we will bring other

Proofs. Call Mr. Chetwood and Mr. Smith.

[Mr. Chetwood and Mr. Smith fworn.]

Mr. Sol. Gen. Mr. Chetwood., we would know
of you if you know my Lord Bifhop of £/)'s

Hand- writing .f*

Mr. Chetwood. I never faw him write.

Mr. Sol. Gen. That's not an Anfwer to my
Queftion : Do you know his Hand-writing .?

Mr. Chetwood. I do not certainly know it.

Mr. Sol. Gen. Have you feen any of it ?

Mr. Chetwood. I have feen my Lord of Elfs

Writing, that has been faid to be his.

L. C. J. But furely you had better take a Witnefs

that has feen him write.

Mr. Juft. Powell. I think 'tis hardly pofTible for

a Man to prove his Hand, that has not feen him
write.

X C. J. I think 'tis better Proof indeed, to

bring fome that has feen him write.

Mr. Chetwood. My Lord, 'tis a long Time fince

I faw my Lord of Ely's Writing.

Z,. C J. Pray bring fome other Proof, if you

have it,

Bifh. of Peterborough. My Lord, we are here as

Criminals before your Lordfhip, and we are pro-

fecuted with great Zeal : I beg your Lordfhip that

you will not be of Counfel againft us, to diresSit

them what Evidence they fliall give.

L.C.J.
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L. C. J. My Lord of Pelerhorough, I hope I

have not behaved myfelf arty otherwife hitherto

than as becomes me : I was faying this (and I think

I faid it for your Lordfhip's Advantage) that this

was not fufRcient Proof; and I think, if your Lord-
fhip obferved what I faid, it was for you, and not

againft you.

Bifli. of Peterborough. It was to direft them a-

gainft us, how they Ihould give Evidence.

Mr. S. Pcmberton. Pray, my Lord of Peterho"

rough, fit down, you'll have no Wrong done you.

Sir Rob. Sawyer. We that are of Counfel will take

Care of that -, and pray, my Lord, will you pleafe

to pafsitby?

L. C. J. We are not ufed to be fo ferv*d, and I

will not be ufed fo.

Mr. Sol. Gen. If your Lordfhip pleafes to pafs

that by ; for what your Lordfhip faid was in Fa-

vour of my Lords the Bifhops, but I fee they do
not take it fo.

Mr. At. Gen. Pray, Mr. Chetwood^ do you look

upon the Name of my Lord of Ely ; do you be-

lieve that to be his Hand-writing ?

Mr. Chetwood. I do believe it is.

Sir Rob. Sawyer. That's very well, when he fays

he never faw him write.

Mr. Juft. Powell. What is the Reafon of that

Belief of his I would fain know ?

Mr. Chetwood. I have formerly feen his Hand, I

think it was his ; but I never faw my Lord of Ely

write his Hand.
Sir Rob. Sawyer. Then the Queftion is, whether

this be Evidence ?

Mr. Finch. How do you know that that which
you faw formerly was my Lord of Ely's, Hand ?

Mr. Chetwood. I have no fuch Certainty as pofi-

tively to fwear that that was his Hand.
Mr. Sol. Gen. We will go on to other Proofs,

and if we want better Evidence at the End, we will

argue with them.

Mr. Chetwood. I am not certain that what I faw
was my Lord of Ely's Hand-writing, becaufe I

never faw him write.

Mr. Sol. Gen. You do very well to Ihew your
good Affection.

Mr. At. Gen. Mr. Smithy I would afk you this

Queftion, Do you know my Lord of £/y's Hand-
writing ?

Mr. Smith. I have feen it often,

Mr. At. Gen. Look upon the Name of my Lord
of Ely in that Paper ; do you believe it to be my
Lord's Hand-writing, or no .*

Mr. Smith. I did not fee him write it, Sir ; I

cannot tell whether it is or no.

L. C. J. Did you ever fee his Name ?

Mr. Smith. Yes, but it was a great while ago,

and here are but feven Letters, and I cannot judge
by that : I was better acquainted with his Hand-
writing heretofore.

Mr, Sol. Gen. Pray, Sir, anfwer me ; Do you
believe it to be his Writing, or do you not ?

Mr. Smith. I believe it may, -for I did not fee

him write it.

Mr. Sol. Gen. But my Queftion is. Do you be-
lieve it, or do you not ?

Mr. Smith. I fay, I was better acquainted with it

heretofore than I am now.
Mr. Sol. Gen. But pray anfwer my Queftion :

Do you believe that to be my Lord oi Ely's Hand-
writing, or do you not ?

Mr. Smith. I believe it may. Sir.

Sir Rob. Sawyer. Why do you believe it ?

you
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Mr. Smith. I have no other Reafon to believe itj

but becaufe I have feen fomething like it.

Mr. Juft. Powell. How long ago is it fince you
faw him write ?

Mr. Smith. I have not feen him write, fo as to
take Notice of it, for fome Years : I could better

judge of it when he writ his "Name Turner, than
now it is Ely, becaufe there was more Letters to
judge by.

[Mr. Middleton fworn.]

L. C. J. Here's Mr. Middleton '^ what do
call him for ?

Mr. Sol. Gen. To prove many of their Hands.
Mr. At. Gen. Pray fhew him that Paper.
Mr. Sol. Gen. Firft, Mr. Middleton, do you

know my Lord Archbifhop^s Hand-writing ?

Mr. Middleton. I have feen his Grace's Hand-
writing.

Mr. Sol. Gen. Do you believe it to be his ?

Mr. Middleton. It is very like it.

Mr, Sol. Gen. But do you believe it, or do you
not .?

Mr. Middleton. I do believe it.

Mr. Sol. Gen. Do you know my Lord Bifliop of
St. Afaph's Hand-writing ?

Mr. Middleton. I never faw it as I know of.

Mr. Sol. Gen. What do you fay to my Lord of
Ely ? His Name is next.

Mr. Middleton. It is like his Lordfliip's Hand.
Mr. Sol. Gen. Do you believe it, or do you not .?

Mr. Middleton. It is like it, that's all I can fay.

Mr. Sol. Gen. Cannot you tell whether you be-

lieve it, or not believe it .?

Mr. Middleton. I do believe it is his Hand.
Mr. Sol. Gen. Did you ever fee him write ? For

I would clear this Matter beyond Exception.

Mr. Middleton. I have feen his Lordfhip write,

but I never ftood by him fo near as to fee him make
his Letters,

Mr. Sol. Gen. Is that his Hand-writing ?

Mr. Middleton. It is like it, I believe it is his.

Mr. Sol. Gen. You did not guide his Hand I be-

lieve Do you know my Lord of Chichefter's

Hand-writing ?

Mr. Middleton. Sir, I am acquainted with none of

their Hands but with my Lord of Canterbury's, and
my Lord of Ely's.

Mr. Sol. Gen. Do you know my Lord of Peter-

borough's Hand-writing ?

Mr. Middleton. I had my Lord of Peterborough's

Writing two Years ago for fome Money, but I can-

not fay this is his,

Mr, Sol. Gen. Do you believe it to be his ?

Mr, Middleton. I never took Notice of it fo much
as to fay, I believe it to be like it -, I never faw it

but once.

Mr. Sol. Gen. Do you know any other of the

Names there } What fay you to the Bilhop of Bri-

ftol's Name ?

Mr. Middleton. I faw once my Lord of Briftol's

Hand-writing.

Mr, Sol. Gen. What fay you to that Writing there ?

Mr. Middleton. It is like it.

Mr. Sol. Gen. Do you believe it to be his or no ?

Mr. Middleton. Truly, that I cannot fay^ for I

never faw it but once.

L. C. J. You never faw him write, did you ?

Mr, Middleton. No, my Lord, I never did.

Mr, Sol. Gen. Then we will call Sir Thomas Pin^

fold, and Mr. Clavel Sir Thomas Pinfold is

there, fwear him.

[Sir Thomas Pinfold fworn.]
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. Mr. Sol. Gen. Sir 'Thomas Pinfold, do you know

my Lord Bifhop of Peterborough's Hand-writing?

Sir Tho. Pinfold. Truly, not very well ; I never

faw but one Letter from him in my Life : Shew

me his Hand, and I will tell you -—

—

[JVhich was

done.']

Mr. Sol. Gen. Well, Sir, what fay you to it ?

Sir Tho. Pinfold. Then upon my Oath, I fay, \

cannot well tell upon my own Knowledge that it is

his Hand.
Mr. Sol. Gen. I ask you, do you believe it to be

his Hand .?

Sir Tho. Pinfold. Sir, upon the Oath that I have

taken I will anfwer you, that upon this Account,

that I have heard there was a Paper delivered by

my Lords the Bifhops to the King, and this Pa-

^er that you offer me, I fuppofe to be the fame -,

upon that Score I do believe it, but upon any other

Score I cannot tell what to fay.

Mr. Sol. Gen. I ask you upon your Oath, Sir,

do you believe it is his Hand-writing or no ?

Sir Tho. Pinfold. Sir, 1 have anfwered you al-

ready, that upon my own Knowledge I cannot

fay it is his Hand-writing ; but becaufe I have

heard of fuch a Paper, I do believe it may be

his.

L. C. J. Did you ever fee my Lord Sifliop

v/rite ?

Sir Tho. Pinfold. I have been in his Chamber
feveral Times when he has been writing, but I

had more Manners than to look upon what he

writ.

L. C. J. Did you never fee him write his

Name ?

Sir Tho. Pinfold. I do not know that I ever faw

him write his Name, but I have feen him writing,

I fay, and fo my Lord Bifliop may have feen me
writing, but I believe he does not know my
Hand.

Mr. Sol. Gen. You have feen him write you
fay.

Sir Tho. Pinfold. I tell you, Mr. Sollicitor, I

have been in his Chamber when he has been wri-

ting, but I had more Manners than to look over

him.
Mr. Jufl. Powell. Then you did never fee any of

that Writing >

Sir Tho. Pinfold. I cannot fay I did, my Lord.
Mr. At. Gen. Pray did you never iee any of his

Writing but that Letter you fpeak of.?

Sir Tho. Pinfold. No, not that I remember.
Mr. Juft. Powell. Mr. Sollicitor, you muft call

other Witneffes, for this does not prove any thing.

Mr. At. Gen. We will go on —-^ Swear
Mr. Clavel.

[Mr. Clavel fworn.]

Mr. Sol. Gen. Do you know my Lord Bifliop of
Peterborough^ Hand-writing or no ?

Mr. Clavel. I have feen it many Times.
Mr. At. Gen. Do you know it when you fee it ?

Mr. Clavel. I believe I do. Sir.

Mr. Sol. Gen. Pray look upon that Paper, and
upon your Oath tell us, do you believe that Name
to be his Writing or no ?

Mr. Clavel. I do believe it is, my Lord.
Mr. At. Gen. Pray look upon the reft of the

Hands there, do you know any of the other Names ?

Mr. Clavel. No, I do not.

Mr. At. Gen. Have you ever feen any of their

Writing ?

Mr. Clavel. It is probable I may have feen fome,
but do not now,remember it.

Mr. Sol. Gen. I think your are a Eookfeller,

Mr. Clavel ?

Mr. Clavel. Yes, I am fo. Sir.

Mr. Sol. Gen. I fuppofe you have had forae

Dealings with them in the Way of your Trade.
Did you never fee any of their Writing ?

Mr. Clavel. I have feen the Names of fome of

them, but it is fo long fince, that I cannot remem-
ber.

L. C. J. Did you ever fee my Lord of Peter-

borough write ?

Mr. Clavel. I cannot tell whether I ever faw him
write his Name or no ; but I have had feveral Let-

ters from my Lord of Peterborough.

Mr. Sol. Gen. Is that his Hand-writing }

Mr, Clavel. I cannot Hiy it is, I believe it is.

Mr, Sol. Gen. You have had Letters from him
you fay ?

Mr. Clavel. Yes, and it feems to be like his

Hand.
Mr. Pollexfen. But you never faw him write his

Hand you fay ?

Mr. Clavel. I cannot fay I ever did.

Mr. Sol. Gen. Thefe Letters that you have re-

ceived from my Lord of Peterborough, did he own
them .'' Do you think they were counterfeit, or of

his own Hand-writing ?

Mr. Clavel. I fuppofe he has owned them. Sir.

Mr. Juft. Powell. But you muft anfwer direftly.

Sir, Did he own them .''

Mr. Sol. Gen. What did thofe Letters concern ?

Were they about Books, or what .''

Mr. Clavel. They were fometimes about one

Bufinefs, fometimes about another.

Mr. Sol. Gen. Was the fubjeft Matter of any of

thefe Letters about Money, and was it paid you ?

Did you receive, or did you give any Account
of it.?

Mr. Clavel. They were about feveral Bufi-

nefies.

L. C. J. Look you, Mr. Clavel, you muft give

us as particular Account as you can.

Mr. Sol. Gen. Pray, Sir, upon thofe Letters were

the Things done that thofe Letters required ?

Mr. Clavel. Yes, they were.

Mr. Sol. Gen. Did you do your Part?

Mr. Clavel. Yes, I did.

Mr. Sol. Gen. Now I would ask you. Do you

believe that Name of my Lord Bifhop of Peter-

borough to be the Hand-writing of my Lord Bi-

fhop ?

Mr. Clavel. I believe it is.

Mr. Juft. Powell. Do you know that thofe Let-

ters that you fay you received from my Lord, were

of my Lord's own Hand-writing. Do you fwear

that ?

Mr. Clavel. My Lord, I cannot fwear that.

Mr. Finch. Do you know whether the Letters

that you received, as you fay, were written by my
Lord himfelf, or by his Secretary ?

Mr. Clavel. I have received Letters from him,

and his Secretary too.

Sir George Treby. But were you prefent with

him when he writ any Letters with his own
Hand ?

Mr, Sol. Gen. You do not mean a Letter to your-

felf fure. Sir George ?

Sir George Treby. No, Sir, I fay any Letters.

Mr. Clavel. I have beeen prefent with my Lord
often, but I cannot fay I have feen my Lord

write.

L.C.J.
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L. C. J. He has here told you, he has had fe-

veral Letters of my Lord's own Hand, and from

his Secretary too.

Mr. Juft. PoTelL He has faid it, but you fee

he fays he never favv him write.

Mr. Sol. Gen. We have given Evidence again ft

my Lord Archbifhop, Lord Bifhop oi Ely, St. Afaphy

Peterborough, and Briftol.

Mr. Juft. Powell. Certainly, Mr. SoUicitor, you
miftake But go on—

—

Mr. Sol. Gen. We have given Evidence I f\y

againft them. Sir, but whether it be fufficient

Evidence, we fhall argue by and by Call

Mr. Hooper and Mr. Chetzvood again.

[Mr. Chetwood appeared.]

Mr. Sol. Gen. Do you know the Hand-writing

of my Lord Bifhop of Bath and Wells ?

Mr Chetzvood. I have feen it twice or thrice,

but it is a confiderable Time fince I did fee it.

Mr. Sol. Gen. Do you believe that is his Hand-
writing ?

Mr. Chetwood. I never fav/ him write his Name
in my Life.

Mr. Sol. Gen. Pray look upon the Name, and

tell us what you believe of it.

. Mr. Chetwood. I believe it may, but I do not

certainly know it to be his Hand; I rather believe

it is my Lord Bifhop oi Bath and IVells his Hand,
than I believe that other to be my Lord of Peter-

lorough''s.

Six George 1'rely. Do you believe that to be my
Lord of Peterborough's Hand or no ?

Mr. Chetzvood. I fay, I rather believe that this

is the Bifhop of Bath and JVells his Writing, than

that which is above it or' below it, to be their

Writing-, but truly I do not diftinftly know my
Lord Bifhop of Bath and JVells his Hand.

. Mr. Sol. Gen. Call Mr. Hooper.

L. C. J. You are very lame in this Matter.

Mr. Sol. Gen. The Witnefles are unwilling, and
we muil find out the Truth as well as we can.

[Mr. Hooper did not appear.]

: Mr. Sol. Gen. Call Mr. James and Mr. Powell
[Mr. y^jf/zej appeared and was fworn.]

Mr. Sol. Gen. Do you know my Lord Bifliop

of BHjlol'i Wricing, Mr. James ?

Mr. James. Yes, 1 believe I do, but I am not

fo certain, becaufe my Lord writes feveral Times
feveral Hands.
Mr. Sol. Gen. Shew him the Paper: Is that my

Lord of Briftol^ Hand ?

Mr. James. I cannot fay it is or no.

Mr. Sol. Gen. What do you believe ?

Mr. James. It looks like his Hand, and that's

all I can fay.
;

Mr. Sol. Gen. But pray hearken, and anfwer to

what I afk you -, you are prepared for one Queflion
' it may be, and I fhall afk you another : Upon your
Oath, do you believe it to be the Hand-writing
ofmy Lord of Briftol ?

Mr. James. Upon my Oath, I can only fay it

looks like it, that's all.

L. C. J . Did you ever fee him write ?

Mr. James. Yes, my Lord, I have feen his Hand-
writing feveral Times, and it is like his Hand-
writing, that is all I can fay.

Mr. Sol. Gen. Sir, remember you are upon your
Oath, and anfv/er my Queftion.

Mr. James. Upon my Oath, I know no more
than that. Sir William Williams.

Mr. Sol. Gen. I afk you, Sir, whether you be-
lieve it to be his Hand or not?

Vol. IV.

Mr. James. My Lord, it looks like his Hand,
and it may be his Hand.

Mr. At. Gen. But you do think and believe one

way or other : What do you believe .''

Mr. James. It may be his Hand for what I

know, and it may not.

Mr. Sol. Gen. It may be your Hand.
Mr. James. No, Sir, it cannot be mine, I ant

fure.

Mr. Sol. Gen. What do you believe ?

Mr. James. I believe it may be his Hand, or it

may not be his Hand, that is all I can fay,

L. C. J . Come, Sir, you muft anfwer fairlyj

Do you believe it to be his Hand, or do you not?
j

Mr. James. Yes, I do believe it.

Mr. At. Gen. You are very hard to believe me-
thinks.

Mr. James. No, I am not.

Mr. Sol. Gen. You do very well now, Mr. James %

when you do well, we'll commend you.

Mr. At. Gen. Call Mr. Nathaniel Powell.

[Mr. Powell was fworn.]

Mr. Sol. Gen. Pray, Sir, let's know what's youf
Name ?

Mr. Powell. My Name is Nathaniel Powell.

Mr. Sol. Gen. Pray do you know the Hand-
writing of my Lord Bifhop of Chichefter ?

Mr. Powell. I have not feen the Paper, Sir.

Mr. Sol. Gen. Do you know his Hand-writing?
Mr. Powell. Yes, I believe I do.

Mr. Sol. Gen. Look upon that Name of his.

Mr. Powell. I did not fee my Lord write that.

Mr. Sol. Gen. Who fays you did ? No bodyafks
that of you ; how you anfwer ! Pray Sir, remem-
ber your Oath, and anfwer ferioufly, Do you be-

lieve it to be his Writing or no ?

Mr. Powell. I believe it is like my Lord's Hand-
writing, but I never did fee him write it.

Mr. Sol. Gen. No body fays you did.

Mr. Pozvell. Therefore I cannot fwear pofitive-^

ly it is his Hand.
Mr. Sol. Gen. We do not afk that neither.

Mr. Powell. I cannot tell whether it be his Hand
or no.

L. C. J. Sir, you mull anfwer the Queftion di-

reftly and ferioufly : Do you believe it, or do you
not believe it ?

Mr. Powell. I cannot tell what to believe in the

Cafe.

Mr. Sol. Gen. Then I afk you another Que-
ftion, upon your Oath, do you believe it is not his

Hand ?

Mr. Powell. I cannot fliy that neither.

Mr. Sol. Gen. Once again, I afk you, upon your

Oath, Do you believe it to be his Fland ? I aflc

you plainly, and let Mankind judge of you.

Mr. Powell. I tell you, Sir, I cannot tell what

to believe.

Mr. Sol. Gen. My Lord, if thefe Things be

endured, there will be an End of all Teftimony,

if WitnefTes do not anfwer fairly to the Queftions

that are afl<.ed them.

Mr. Juft. Powell. Truly to me, for a Man to

fwear his Belief in fuch a Matter, is an extraordi-

nary Thing.

Mr. Sol. Gen. Lie. is obliged to anfwer Queftions

when they are fairly put to him.

Mr. Pollexfen. I think that is a hard Queftion,

not to be anfwered.

Mr. Sol. Gen. Make your Exceptions to the

Evidence if you pleafe.

X X L. C. J.
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L. C. J. Firil: he Hiys, he knows his Hand -,

then he fays, he has feen him write ; and then

he fays, he did not fee him write, this; but he

Ihuffles, he won't anfwer whether he believes it

or not.

Mr, PoUexfen. The Queftion is. Whether Be-

lief in any Cafe be Evidence?

Mr. Sal. Gen. If they have a Mind to a Bill of

Exceptions upon that Point, let them feal their

Bill, and we'll argue it with them when they v/ill •,

in the mean Time we'll go on, and that which

we now pray, my Lord, is, that this Paper may

be read.

Mr. At. Gen. We have given fufficient Evi-

dence fure to have it read, therefore we defire it

may be read.

Mr. Serj. Levinz. My Lord, before this Paper

be read, we hope you will let us be heard to it

:

We think that what they defire (to have this Pa-

per read) ought not to be : For what is all the

Pi-oof that they have given of 'this Paper ? They

have a Proof by Comparifon of Hands, which in

a criminal Cafe ought not to be received : And
befides, my Lord, what is that Comparifon of

Hiands that they have offered .? Some Perfons come

here and fay, they cannot tell whether it be their

Hands, they believe it rnay or may not, for ought

they know ; how fliall we convift any Man upon

fuch a Teflimony as this ? Can we have our Remedy
againft him for Perjury, for faying, he believes it

to be our Hand ? Therefore here is not any Evi-

dence to charge us. For firft, It is only a Com-
parifon of Hands -, and fecondly. That Comparifon

is proved in fuch an uncertain Manner : Some of

them tell y^u, they do not know what to believe ;

another tells you, I believe it is rather fuch a Lord's

Hand, than the others are fuch a Lord's Hand ; I

believe 'tis rather his Hand than that above it, or

that below it. What Sort of Proof is all this ?

Therefore we pray it may not be read, till they

prove it better.

Mr. S. Pemberton. Pray, my Lord, fpare me a

Word or two in this Matter for Evidence fake ;

there is a great Deal of Reafon we fhould take Ex-

ceptions to the Evidence that has been given : For
truly, I think I never heard fuch a Sort of Evi-

dence given before. It is a Cafe of as great Con-

cernment as ever was in Wefiminfter-Hall \ and for

them to come to prove Hands only by thofe that

faw Letters, but never law the Perfons write, this,

I hope, will not amount to fo much as a Compa-
rifon of Hands. Your Lordlhip knov/s, that in

every petty Caufe, where it depends upon the

Comparifon of Hands, they ufe to bring fome of
the Party's Hand-writing which may be fworn to,

to be the Party's own Hand, and then it is to be

compared in Court with what is endeavoured to be

proved, and upon comparing them together in Court,

the Jury may look upon it, and fee if it be right ; and

never was there any fuch a Thing as this admitted

in any poor petty Caufe, that is but of the Value

of forty Shillings. And therefore as to this Evi-

dence, Firft, We fiy Comparifon of Hands ought

not to be given at all in the Cafes of Criminals;

and I believe it was never heard of that it fliould.

In the next Place, if it be admitted to be Evi-

dence, yet it is not fuch an Evidence, as that by
Comparifon of Hands the Jury can take Notice
of it ; for in fuch Manner of Proofs by Compari-
fon of Hands, the Ufage is, that the Witnefs is

firft afl<ed, concerning the Writing he produces.

Did you fee this writ by the Defendant, whofe

Hand they would prove ? If he anfwers yes, I

did, then fhould the Jury upon Com.parifon of
what the Witnefs fwears to, with the Paper that

is to be proved, judge whether thofe Hands be fo

like as to induce them to believe that the fime
Perfon writ both ; and not that the Witnefs fhould

fay, I had a Letter from fuch a Perfon, and that

is like the Hand of that Letter, therefore I believe

it to be his Hand : My Lord, I hope this fhall

never be admitted for Evidence in this Court.

L. C.J. I do take it, that the Witnefs him-
felf is judge of the Comparifon ; for if he does

know the Party's Hand, and a Paper be offered

him to prove the Parry's Hand, he is to compare
it in his own Mind.

Mr. S. Pemberton. It never was admitted to be
fo, that I know of, my Lord, or ever read of,

,

Mr. Sol. Gen. You may remember feveral Cafes

about that, particularly Sidney's Cafe,

Mr, PoUexfen. Pray, my Lord, hear me a little

as to that : It is a Point of very great Moment,
whether in the Cafe of a Mifdemeanor, either

in an Indiftment or Information, it be good Evi-
dence to offer Comparifon of Hands ; and that

this Court did adjudge quite contrary upon an
Indictment of Forgery againft my Lady Carr, ap-

pears in Syderfn's Reports : They went to prove
her Letters written by her to Cox ; the Court re-

jefted it, and gave their Judgment here, that ic

was no Evidence ; and that for this Reafon, be-

caufe of the evil Confequences of it : For, faid

they, it is an eafy Matter for any Man's Hand to

be counterfeited ; that they fure will agree, for

frequent daily Experience fhews how eafily that

may be done : Is it not eafy then to cut any Man
down in the World, by proving it like his Hand ?

And proving that Likenefs by comparing it v^ith

fomething that he hath formerly feen ? This
ftrikes mighty deep; the honefteft Man in the

World, and the moft innocent may be deftroyed,

and yet no Fault to be found in the Jury or in the

Judges ; if the Law were fo, it would be an un-

reafonable Law. Next, my Lord, for the Cafe

of Sidney, that was a Cafe of Treafon. Now in

the Cafe of Treafon there is always other Evi-

dence brought ; and this Evidence comes in but

as a collateral Evidence, to ftrengthen the other

;

but in this Cafe it is the fingle Evidence, for

ought that appears, for there is nothing more,

for ought I can fee, in the Cafe, but whether

this were their Hands, and proved only by what
another believes : Now fhall any be condemned
by another's Belief v/ithout Proof? Surely, my
Lord, that was never Evidence yet to convid

any one ; fo that their Proof fails in both Points

;

for firft, it ought to be confidered whether Com-
parifon of Hands be Evidence in a Cafe of Mif-

demeanor ; and next, if it be Evidence, whether

you will take it, that the Belief of a Man that

brings nothing to compare with it, or never

faw the Party write, but has received Letters,

and fays, this is like it, and therefore he believes

it to be his Hand, be good Evidence as a Compa-
rifon of Elands.

Mr. S. Pemberton. My Lord, they are pleafed

to mention

Mr. Sol. Gen. Mr. Serjeant, you have been heard

already, and you are not to reply upon us ; or if

you would, we muft be heard firft,

Mr. S. Pemberton. I would only fpeak to that

Cafe of Sidney : My Lord, that Cafe differs

from this toto Cc^lo, the Writing was found in his

Pof-
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nailed him.

Mr. Sol. Gen. You Ihall

by and by.

Mr. At.

there was the Proof that

fee how we'll apply it

Gen. Pray, my Lord, favour me a

Word in this Matter : That there is ftronger and
weaker Evidence no Man doubts ; but that which
thefe Gentlemen fay, that in this Cafe there is no
Evidence, muft needs be a Miftake. If they mean
that it is not fo ftrong an Evidence as is poflible to

be given, I agree with them, it is not : For if we
had brought three or four Men that had feen them
write this very Paper, and put their Names to it,

that had been a ftronger Evidence than this that

we have given ; but whether we do not give fuch

a fort of Evidence as may induce the Jury to be-

lieve that this is their Paper, and their Hands to

it, we fubmit. They fay, this is fuch a Method
as never was taken ; but I admire that that fhould

be faid by Men of their Experience and Know-
ledge in the Law ; for is there any thing more
ufual, or any other Courfe taken for the Proof of

Hands, than for a Witnefs to fay. He knows the

Hand of the Party very well, for he has often feen

his Hand-writing, or received Letters from him ?

And if you Ihew him the Thing that you would
prove to be his Hand, and he fays, I do believe

this to be his Hand, for this Reafon, becaufe I

have had other Things of his Writing : Certainly,

in the Experience of any Man that has pradtifed,

this is an Evidence that is given every Day, and

allowed for Evidence. For the Cafe of Mr, Sid-

ney., which your Lordfhip has heard mentioned, it

is certainly very oppofite to this Purpofe -, it is in-

fifted upon and pretended. That that was Evi-

dence, becaufe it was found in his Study : But

without all doubt, that would not be the Reafon :

For may not a Book of another Man's writing be

found in my Study ? And he infifted upon it in his

own Defence : But the Anfwer was, That it fhould

be left as the Queftion, Whether the Jury would
believe it upon the Evidence that was given, of its

being his own Hand-writing : And fo in this Cafe,

though it be not fo ftrong Evidence as if we had
brought thofe that had feen them write it ; yet

Evidence it is, and whether it be fufficient to fa-

tisfy the Jury, may be a Queftion j but no Que-
ftion, it is good Evidence in Law.

Mr. Sol. Gen. It is a wonderful Thing, they fay,

that fuch Evidence ftiould be offered : But truly,

my Lord, it is a much ftranger Thing to hear

Mr. Serjeant Pemberton fay, it was never done be-

fore ; and then to make that Remard to your Lord-
fhip upon the Cafe o^ Sidney., which I'll put to your
Lordfhip and the Court as a Cafe, and let him con-

tradict me if he can ; and then we fhall fee how far

it goes, Sidney was ind idled for High-Treafon ;

and the Treafon infifted upon was, a Writing fup-

pofed to be his, it being found in his Study : The
Queftion was, Whether it was his Hand-writing
or no ? There was no pofitive Evidence that it was
his Hand-writing ; there was no Evidence pro-

duc'd, that prov'd it to be his Hand-writing ;

for there was no one that fwore that they faw
him write it ; there was nothing proved but
the Similitude of Hands. Ay, but fays Mr. Ser-

jeant Pemherton, it was found in his Study. Will
Mr. Serjeant Pemberton be content, that all the

Libels that are found in his Study, fhall, for that

Reafon, be adjudged to be Libels, to be his

Hand-writing, and he to be a Libeller for them }

I think he will make a fevere Declaration againft
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that, and he would have very good Reafon for it I

Certainly that which was Evidence in one Man's
Cafe, will be Evidence in another. God forbid there

fhould be any fuch Diftindion in Law ; and there-

fore I conclude, that this is good Evidence.

Mr. S. Pemberton. The Court went upon this,

That it was found in his Study, and compared
with Letters and Bills of Exchange produced in

Court, which were fworn to be of his Hand-
writing.

Mr. Sol. Gen. My Lord, I was by all the Time ;

for I was ordered to attend him in the Tower ; and
therefore I can tell what palTed as well as any body.
My Lord, they proved no more as to that Libel,

but only by Comparifon of Hands ; they had no
other Proof in that Cafe, but by comparing the

Hand-writing ; and that was infifted upon to be a

mighty fallible Thing : That which they would
have for us to compare. Paper with Paper, it is

true, would make the Proof fomewhat ftronger,

if we could, in fuch a Cafe as this, be able to pro-

duce fuch Evidence : But I appeal to your Lord-
fhip, and fhall leave it to the Jury, to confider

which is better Evidence ; thefe Men, that have
been produced, that have been converfant with

thefe Lords, and acquainted with their Hand-
writing, and who (as your Lordfhip fees) are

not willing Men to give Evidence, they avoid

it as much as they can ; and they fwear it all to

be the Hand-writing of the Archbifhop of Can-

terbury, as they believe ; which is as far as any

Man can fwear. One fays the whole Body of
the Paper is my Lord of Canterbury^ Hand, and

he knows it very well ; fo that we are not upon a

fingle Name, but a whole Paper that contains ma-
ny Lines ; and this is as much as can be proved by
any one that did not fee the Thing written. Then,
my Lord, for the reft of the Company, the Evi-

dence is not fo ftrong againft every one of them,

as it is againft my Lord Archbifhop -, but is ftrong

enough certainly to convift them of what we ac-

cufe them of: And pray, my Lord, what was the

Objedlion in Sidney's, Cafe, but what has been men-

tioned here .? That any Man's Hand might be coun-

terfeited. I remember in that Cafe, there was one

Mr. Wharton, a young Gentleman, then in the

Court, that undertook to the Court, that he

would counterfeit that Hand pref^mtly ; and he that

was to fwear the Comparifcn, fnould not know
which was the one, and which was the other -,

which certainly was a ftronger Cafe than this : And
I fee fome of the Gentlemen that are now ftand-

ing at the Bar, who prefTed this Matter very

hard againft Mr. Sidney., and Mr. Sidn-ey loft his

Life upon that Comparifon of Flands ; though

Mr, Wharton did teftify how eafy a Matter it

was to have a Man's Hand counterfeited, and

we all know was a Man of Value and Quality ;

fo there is a Precedent for Mr. Serjeant Pembertony

that never heard of this Law before. They fay

the proving of Similitude of Hands is no Evi-

dence, unlefs you prove the adual Writing ; what

a Condition then will England be in, when Wit-

nefles are dead ? Is it not the moft common Pra-

ctice that can be, to produce WitneflTes to prove

fuch Men are dead, whofe Names are fet as Wit-

neffes to Deeds ; and they fwear, they believe

it to be the Hand-writing of thofe WitnefTes ?

Can there be any greater Evidence of fuch a

Cafe, unlefs it be rhe ConfelTion of the Party

himfelf.'' My Lord, we are now only upon read-

ing this Paper. We have been heard, and they

X X 2 have
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now we pray the Paper may be
B44
have been heard

read.

Mr, Recorder. We pray it may be read.

Mr. Serj. Levinz. If your Lordfhip pleafe

• Mr. Sol. Gen. We are not to be replied upon,

Mr. Serjeant.

L. C. y. You have fpoke Brother Levinz, and

you have fpoke Brother Pemberton, and 1 would

willingly hear you what you have to fay -, but we

muft not have vying and revying, for then we fhall

have no End.

Mr. Serj. Levinz. I would offer your Lordfhip

fome new Matter, which has not been touched up-

on yet, why it is not to be read.

L. C. J. What's that, Brother ?

Mr. Serj. Levinz. All the Proof that has been

given, whatfoever it amounts to, has been only of

its being written, but no Proof has been given of

its being written in the County of Middle/ex,

where the Information is laid, ajid the Matter is

local.

Mr. Sol. Gen. Firfl read it, and then make your

Objeftion.

Mr. Recorder. My Lord, as to the Evidence

that has been given, I would only put your Lord-

fhip in Mind of one Cafe ; and that was the Cafe

of Sir Samuel Barnardifton : And the great Evi-

dence there, was the Proof of its being his Hand-
writing ; and that being proved, was fufHcient to

convift him of a Libel ; for they could not be-

lieve Sir Samuel Barnardifton was guilty of making

Libels, unlefs they were proved to be his Hand-

writing.

Sir Roh. Sawyer. He owned them to be his Hand-
writing.

L. C. J. If you do expedl my Opinion in it, whe-

ther this be good Evidence, and whether this Pa-

per be proved or no, I am ready to give it.

Mr. Finch. My Lord, I defire to be heard be-

fore the Opinion of the Court be given.

Mr. Sol. Gen. If there be not Proof enough to

induce the Jury to believe this is their Paper, yet

fure there is enough to read it.

Sir Rob. Sawyer. My Lord, we have not been

heard to this yet.

Mr. Sol Gen. Why, is this fit to be fuffered ?

L. C. J. Mr. SoUicitor, I am always willing to

hear Mr. Finch.

Mr. Sol. Gen. But I hope your Lordfhip, and
the Court, are not to be complemented into an

unufual Thing.

Mr. S. Pemberton, It is not a Complement, but

Right and Juflice.

Mr. Sol. Gen. Certainly it is Right and Juflice,

that there fhould be fome Limits put to Mens fpeak-

ing, that we may know when to have an End.
Sir Rob. Sawyer. Mr. SoUicitor does miflake the

Right my Lord, for we defire to be heard to this

Point, as not having fpoke to it yet.

Mr. Sol. Gen. Pray, Sir, let me make my Ob-
jeftion to your being heard : For I believe you and
I have been chid feveral Times, for fpeaking over

and over the fame Thing.

Sir Rob. Sawyer. This that we now offer, is

not to the fame Point that we have fpoken to al-

ready.

Mr. Sol. Gen. We are now fpeaking to the

reading of the Paper, and you have fpoken to it

already.

Sir Rob. Sawyer. If the Court will pleafe to hear

us, we have that to offer againfb the reading of the

Paper, which has not been offered yet,

I

L. C. J. Sir Robert Sawyer, I take it, it is in

the Breaft of the Court to hear when they will

and as much as they will, and whom they will
;

for if three or four have been heard of a Side to

fpeak what they will, the Court may very well de-

pend upon the Learning of thofe three or four,

that they fay what can be faid upon the Point, and
that's enough ; but if fix or feven defire to be

heard over and over to the fame Thing, certain-

ly the Court may flop at three or four, if they

will.

Sir. Rob. Sawyer. This is a new Objedion that

none of us have been heard to yet.

Mr, Finch. My Lord, that which I offer is not

contrary to the Rules of Law, nor contrary to the

Praftice of the Court ; nor was I going any way
to invade that Privilege which Mr. SoUicitor

claims of making Objedions, and not receiving an
Anfwer.

Mr. Sol. Gen. What a fine Declamation you
have now made ! I never claimed any fuch Right

;

but I oppofe your being heard over and over to

the fame Thing,

Mr. At. Gen. Pray, my Lord, let's come to

fome Iffue in this Matter.

L.C.J. I will hear you ; but I would not have
you introduce it with a Refledtion upon the King's

Counfel.

Mr. Sol. Gen. My Lord, if you impofe that

upon him, you flop his Mouth ; for fome Men
cannot fpeak without Refledlion.

L. C. J. On the other Side, pray, Mr. SoUici-

tor, give us leave to hear fairly what they have to

fay ; for I perceive he cannot offer to fpeak, but

you prefentiy flop his Mouth.
Mr. Finch. My Lord, that which I was going

to fay, is another Matter than any thing that has

been yet offered : We fay, that this Paper ought
not to be read ; for that they are obliged by Law
to prove their Information ; and confequently,

having laid a particular Place where the Thing was
done, in the Information they ought to prove

that this was done in that Place. The Evidence

that they have given, is of my Lords the Bifhops

writing this Paper ; and they have laid it to be done
in Middle/ex : And this, with Submiflion to your
Lordfhip, is local ; and they mufl prove it to be

written in Middle/ex, where they have laid it, or

elfe they fail in their Proof. This is another Ob-
jeftion, which as yet hath not been fpoken to.

That if there be a Proof of their Hand-writing,
yet there is no Proof where that Hand was writ-

ten •, and therefore they are not yet got fo far, as

to have it read againft my Lords.

Mr, At. Gen. For that Point, my Lord, we
fay, This would have been as properly faid after

the Paper had been read, when they come to make
Obje(ftions againfl our Proof, by way of Defence :

And, with SubmifTion, it had been more proper

then, than it is now : For what are we now do-

ing ? My Lord, we are proving that fuch a Pa-

per was fubfcribed by my Lords the Bifhops ; and
Sir John Nicholas gives you an Account, that he

had it from his Majefty at the Council ; and
that certainly is in the County of Middle/ex ; and
it will concern you to prove that it was written

elfewhere,

Mr. S. Pemberton. That's very well Mr. Attor-

ney •, fure you do not think as you fpeak !

Mr. At. Gen. Here is a paper compofed and
written by you, that Sir John Nicholas fays he

had from his Majefly : How he came by it, I

fuppofe
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fuppofe you will tell us by and by. iThis is your

Hand-writing, that I think we have proved fufR-

Can there be d gfeater fividencej

ciently ; this is found in the County of Middle/ex,

and you come and tell us, that we muft prove that

it was written in the County of Middlefex ; and it

is taken to be written where it was found, unlefs

vou prove the contrary.

Mr. S. Pemberton. That's pretty Dodlrine indeed,

and very new.

Mr. Sol. Gen. My Lord, here's an Obje6lion

made too timely : We are now upon reading of

this Paper ; and the Queftion is, Whether it Ihall

be read, or not be read ? Surely we have given

Evidence enough to induce the Court to read it ;

and it is another Queftion, that will come time

enough afterwards, where it was written ?

L. C. J. Truly, I do not think it was proper for

you to ftand upon the Place where it was written as

yet.

Mr. S. Levinz. When we are upon an Informa-

tion of a Fa6t in Middlefex., will you hear them
give Evidence of a Fa6l in Torkjhire ?

Mr. Sol. Gen. We are not to be driven by thefe

Gentlemen ; we are to be diredled by the Court.

L. C. J. I think truly it is yet too early to make
this Objection.

Mr. S. Pemherton. Surely, my Lord, this is

our Time to oppofe the reading of it, as not

proved.

Mr. Juft. Powell. Mr. Sollicitor, I think you

have not fufEciently proved this Paper to be fub-

fcribed by my Lords the Bifhops.

Mr. Sol. Gen. Not to read it, Sir ?

Mr. Juft. Powell. No, not to read it ; it is too

{lender a Proof for fuch a Cafe. I grant you, in

Civil Aftions a flender Proof is fufficient to make
out a Man's Hand, by a Letter to a Tradefman,

or a Correfpondent, or the like -, but in Criminal

Caufes, fuch as this, if fuch a Proof be allowed,

where is the Safety of your Life, or any Man's

Life here ?

Mr. Sol. Gen. We tell you a Cafe where it was

allowed ; and that is Mr. Sidney's Cafe ; a Cafe

of Treafon, and printed by Authority : We
tell you nothing but what was done t'other

Day.

L. C. y. I tell you what I fay to it : I think

truly there is Proof enough to have it read, and

I am not alhamed, nor afraid to fay it -, for I

know I fpeak with the Law. Say what you will

of Criminal Cafes, and the Danger of People's

Lives, there were more Danger to the Go-
vernment, if fuch Proof were not allowed to be

good.

Mr. Juft. Powell. I think there is no Danger to

the Government at all, in requiring good Proof a-

gainft Offenders.

L. C. J. Here's my Lord Archbilhop and the

Biftiop of St. Afaph, and my Lord of Ely, their

Hands are proved : It is proved to be my Lord Arch-
bifhop's Writing by Mr. Brookes, and he proves

my Lord of Ely's Hand by Comparifon, and fo my
Lord of St. Afaph's. Now, Brother Pemherton,

there's an Anfwer to your Objeftion, it being

proved that it is all my Lord Archbifhop's Hand.
Then they come and fay, we'll prove the Hands of

the others by Comparifon -, and for that they bring

you Witneffes that fay, they have received Letters

from them, and feen their Hand-writing feveral

times j and comparing what they have feen with
this very Paper, fays the Witnefs, I do believe it

to be his Hand.
or a fuller .?

Mr. S. Pemherton. Admit it be a full Evidence
againft my Lord Archbifhop, what's that to the
reft ? There's no Evidence againft them.

Mr. Juft. Allyhone. Brother Pemherton, as to

the Objeftion you make of comparing of Hands^
it is an Objeftion indeed, I do agree j but then
confider the Inconvenience which you and Mr.
Pollexfen do fo much infift upon : If a Man
fliould be accufed by Comparifon of Hands,
where is he ? He is in a lamentable Cafe 5 for his

Hand may be fo counterfeited, that he himfelf
may not be able to diftinguifti it. But then you
do not confider where you are on the other Side ;

That may be an Objeftion in Matters of Fa6t,

that will have very little Weight, if compared
and fet altogether : For, on the other fide, where
fhall the Government be, if I will make Libels,

and traduce the Government with Prudence and
Difcretion, and all the Secrecy imaginable ? I'll

write my Libel by my felf, prove it as you can 5

that's a fatal Blot to the Government ; and there-

fore the Cafe is not the fame, nor is your Do-
ftrine to pafs for current here, becaufe every Cafe

depends upon its own Fa6l. If I take upon me
to fwear I know your Hand, the Inducements
are to my felf, how I came to know it, fo as to

fwear it. Knowledge depends on Circumftances i

I fwear that I know you, but yet I may be under

a Miftake ; for I can have my Knowlege of you
no other Way but from the Vifibility of you,

and another Man may be fo like you, that there

is a Poflibility of my being miftaken ; but cer-

tainly, that is Evidence, good Evidence. Now
here are feveral Gentlemen that fwear as to my
Lord Archbifhop's Hand-writing : I do agree, as

to fome of the others, that the Evidence is not fo

ftrong ; for what that Man faid, that he did be-

lieve it was rather fuch a Lord's Hand, than that

which went before, or that which came after,

it is of no Weight at all, and fo fome of the

others ; but it is pofitively proved againft my
Lord Archbifhop and one or two more ; fo

that that's enough to induce the reading of this

Writing.

Mr. Juft. Holloway. Good my Lord, let me
give my Opinion.

L. C. J. Ay, with all my Heart, Brother.

Mr. Juft. Holloway. My Lord, I think as this

Cafe is, there ought to be a more ftrong Proof 5

for certainly the Proof ought to be ftronger and

more certain in criminal Matters, than in civil

Matters : In civil Matters, we do go upon flight

Proof, fuch as the Comparifon of Hands, for

proving a Deed, or a Witnefs's Name, and a very

fmall Proof will induce us to read it % but in cri-

minal Matters we ought to be more ftrid,^ and re-

quire pofitive and fubftantial Proof, that is fitting

for us to have in fuch a Cafe -, and without better

Proof, I think it ought not to be read.

L. C. J. You muft go on to fome other Proof,

Mr. Sollicitor ; for the Court is divided in their

Opinions about this Proof.

Mr. Sol. Gen. Then, my Lord, we will come

to the Confeffions of my Lords the Bifliops -, and I

hope that will be believed by all Mankind.

Mr. At. Gen. Truly, my Lord, we did forbear

that Evidence, and would not have proceeded

this Way, if we had had fair Play on the other

Side.
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Sir Rokrt Sawyer. Mr. Attorney, give us Leave

to defend our Clients all the Ways we can : I

think we do nothing but what is fair -, the Court

you fee is divided, therefore we did not without

Reafon infifl upon it.

L. C. J. You muft go on as you can, for they

will put you upon it.

Mr. At. Gen. Swear Mr. Blathwayt:

[Mr. Blathwayt fworn.]

Mr. Sol. Gen. Pray hand the Writing to him.

[The WritingJhewn to him.']

Mr. Sol. Gen. Have you feen that Writing for-

merly. Sir ^

Mr. Blathwayt. Yes, Sir.

Mr. Sol. Gen. What did you hear my Lord

Archbi(hop fay about that Paper ?

Mr. At. Gen. And the reft of my Lords the

Bifhops ?

Mr. Sol. Gen. Firft we'll afk, as to my Lord

Archbifhop ; Did he own it to be his Hand- wri-

ting ?

Mr. Blathwayt. My Lord, I believe this to be

the Paper that my Lord Archbifhop did own to be

fubfcribed by him.

Mr. Sol. Gen. When was it owned by him ?

Mr. Blathwayt. On the Council-day, the 8th of

this Month.
Mr. Sol. Gen. Where was it owned ? becaufe we

would obviate that Objedlion of the County.

Mr. Blathwayt. It was at the Council-Table at

Whitehall.

"Mr. 6"^/. Gen. What fay you to the Bifhop of

St. Afaph ? Did he own it ?

Mr. Blathwayt. Yes, all my Lords the Bilhops

did own it.

Mr. Sol. Gen. Name them particularly. What
fay you of the Bifliop of Ely ?

Mr. Blathwayt. In the fame manner
Lord.

Mr. Sol. Gen. The Bifliop of Chichefier ?

Mr. Blathwayt. In the fame manner,

Mr. Sol. Gen. The Bifhop of Bath and Wells.

Mr. Blathwayt. Yes, my Lord.

Mr. Sol. Gen. The Bifhop oi Peterborough ?

Mr. Blathwayt. Yes, my Lord.

Mr, Sol. Gen. And the Bifhop of Briftol ?

Mr. Blathwayt. Yes, my Lord.

Mr. Sol. Gen. So, we have proved they all

owned it.

Mr. Juft. Holloway. Could not this have been

done at firft, and faved all this Trouble ?

Sir Rob. Sawyer. Have you done with Mr. Blath-

wayt, Mr. Attorney, that we may afk him fome
Queftions ?

Mr. At. Gen. Afk him what you will.

Mr. S. Pemberton. Pray Mr. Blathwayt, upon
what Occafion did they own it ? You are fworn to

tell the whole Truth : Pray tell all your Knowledge,
and the whole ConfefTion that they made.

Mr. Blathwayt. My Lord, I am called here by
a Subpcena to anfwer on Behalf of the King ; my
Lord, I am ready to do my Duty, a^nd I beg of

your Lordfliip that you would pleafe to tell me
what is my Duty -, for whatfoever I fhall anfwer, I

fhall fpeak the Truth in.

Mr. 5. Pemberton. There is nothing defired, but

that you would fpeak the Truth.
Mr. Blathwayt. My Lord, I am eafily guided by

your Lordfhip what I ought to anfwer to.

L. C. y. What is it you afk him, Brother Pem-
herton ?

Mr. S. Pemberton. We defire Mr. Blathwayt to

my

tell the whole Difcourfe that pafTed at the Council,

when he fays my Lords the Bifhops own'd this Paper.

Mr. Sol. Gen. That's a very pretty Thing in-

deed !

L. C. J. Look you, Mr, Blathwayt, you mufl

anfwer them what they afk you, unlefs it be an

enfnaring Queftion, and that the Court will take

Care of.

Mr, Blathwayt. If your Lordfhip pleafe to afk me
any Queflion, I fhall readily anfwer it,

L. C. J. You muft anfwer them.

Mr. S. Pemberton. We afk you upon what Oc-
cafion they came to own their Hands ? What Dif-

courfe was made to them, and what they anfwered ?

Mr. Blathwayt. My Lord, 1 beg your Lordfhip's

Dircftions.

L. C. y. Come tell it. Sir,

Mr. Blathwayt. My Lord, the Occafion was this

:

This Paper was read in Council, and I had the

Honour to read it before the King ; and it hav-

ing been read before his Grace the Archbifhop,

and my Lords the Bifhops, they were, afked whe-

ther they did own that Paper, and, my Lord, they

did own it.

Sir Robert Sawyer. Mr, Blathwayt, was that the

firft Time that my Lords the Bifhops came in ?

Mr, Blathwayt. Sir, I was not afked that Que-
ftion.

L. C. y. What would you have, Sir Robert

Sawyer ?

Sir Robert Sawyer. We would have an Account
what pafTed at the Council.

L. C. y. Would you have all the Difcourfe be-

twixt the Council and my Lords the B'fhops ?

Mr, S. Pemberton. AH that relate,- to their Accu-
fation, my Lord -, their whole ConfefTion, and what
was faid to them,

Mr, At. Gen Do you think, Mr. Serjeant, that

when we call a Witnefs, you are at Liberty to ex-

amine him to every impertinent thing.''

Mr. Sol. Gen. My Lord, we defire they may
only afk reafonable and proper Queftions.

Mr, S. Pemberton. Mr. Sollicitor, he is fworn to

anfwer, and tell the whole Truth, and that's all we
afk of him.

Sir Rob. Sawyer. Sir, I will afk you a plain

Queftion upon your Oath -, Did not my Lord
Archbifhop, and the reft of my Lords the Bifhops,

at firft refufe to own it, or to anfwer whether it

were their Hands or not ?

Mr. Sol. Gen. That is not a fair Queftion Sir

Robert Sawyer -, 'tis a leading Queftion,

Mr. «S. Pemberton. Then I ask you in fhorr. What
did they refufe ? I am fure that is a fair Queftion ;

for God forbid that any fhould hinder the King's

Evidence from telling Truth,

Sir Robert Sawyer. And God forbid that half

Evidence fhould condemn any Man.
L. C. y. God forbid the Truth fhould be con-

cealed any way.

Mr. S. Pemberton, Pray, Sir, when they were
firft asked, whether that was their Hands or not,

what Anfwer did they give ?

Mr. Blathwayt. Sir, I have begg'd the Favour
of my Lords the Judges to tell me what I am to

anfwer, and what Queftions are proper for me to

anfwer to.

L. C. y. You muft anfwer any Queftions that

are not enfnaring Queftions.

Sir Robert Sawyer. Mr. Blathwayt, you are upon
your Oath to teftify the Truth.

Mr. Blath-
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Mr. Blathwayt. Sir, I am not acquainted with

the Methods of Law ; I defire my Lords the

Judges would inftrudt me.

Mr. Juft. Allybone. Anfwer to the Queflion that

they ask you.

L. C. J. We obferve what they ask you ; we'll

take Care that they ask you nothing but what they

fliould.

Mr. Blathwayt. I defire the Queflion may be re-

peated.

Mr, S. Pemberton. When they were firft asked

5f it were their Hands, what Anfwes did they give

the King .?

Mr. Blathwayt. His Grace the Archbifliop and

my Lords the Bifliops, at firft did not imme-
diately anfwer whether the Paper were theirs or

BO.

Mr. S. Pemberton. What did they fay ?

Mr. Blathwayt. They faid, they did humbly
hope if they were put to anfwer, no Advantage

fhould be taken againft them.

Mr. S. Pemberton. What did they fay farther at

that Time concerning his Majefty's Pleafure }

Mr. Sol. Gen. That's a leading Queftion, Mr.
Serjeant Pemberton \ you cannot leave your Way of

leading Witneflfes.

Mr. 5. Pemherton, It is a very ftrange thing •, if

we ask a Queftion that's general, that's excepted

to ; if we ask any Queftion in particular, then

they find Fault with us, that it is a leading Que-
ftion ; fo that we can never ask a Queftion that

will pleafe them. Pray Mr. Blathwayt., what did

they fay concerning the King's Pleafure, whe-
ther they would anfwer if the King comimanded
them 1

Mr. 6". Trinder. How can it be material what
they faid ?

L. C. y. It is material that it fhould be asked,

and that it ftiould be anfwered.

Mr. S. Levinz. You are to tell the whole
Truth, Sir. Pray tell us what did my Lords the

Biftiops fay about fubmitting to the King's Plea-

fure ?

Mr. Sol. Gen. What is that to the Purpofe ?

Mr. Pollexfen. Mr. Sollicitor, his Oath is to tell

the Truth, and the whole Truth, and therefore he

muft anfwer my Queftion.

Mr. S. Pemberton. You are mighty loth, Mr.
Sollicitor, to let us hear the Truth : I would not

willingly lead him in any thing -, and I cannot fee

that this is any leading Queftion, unlefs his Oath
be againft Law, which fays he is to tell the whole
Truth.

Mr. At. Gen. My Lord, I do beg your Lord-
fliip's Favour of a Word in this Thing. It is cer-

tain, if they ask any thing that fhali take off the

Evidence that was firft given, that it is not

true, I cannot oppofe it ; but if they ask Que-
ftions only to enflame, and fo poffefs People with
foolifti Notions and ftrange Conceits, that is not

to the Fad that we are now trying

Sir Robert Sawyer. 'Tis only to have the Truth
out that we do it.

Mr. S. Pemberton. There is no body here that

will be enflamed, Mr. Attorney •, I have asked a

fair Queftion, the Court has ruled it fo.

Mr. Blathwayt. I fhall readily anfwer any Que-
ftion that the Court thinks fit.

Mr. S. Pemberton. Sir, by the Oath you have ta-

ken you are to tell the whole Truth.
L. C. J. Is he to tell you all that was done at

the Council-Board that Day ?

Mr. S. Pemberton. No, my Lord, only what
paffed there about my Lords the Biftiops Confeffion,

the whole of that Matter.

Mr. Blathwayt. There has been fo much faid be-

tween the asking of the Queftion and this Time,
that I defire it may be repeated, that I may knov\r

what to anfwer to.

Mr. 5c Pemberton. I ask you in ftaort. Sir, What
did my Lords the Bifhops fay at the Time of their

appearing in Council concerning the King's Plea-

fure, whether they fhould anfwer or not ?

Mr. Blathwayt. The firft Time my Lords the

Bifliops came into the Council, they were asked

the Queftion whether they did own that Paper

;

they did immediately anfwer. They humbly
hoped, as they ftood there as Criminals, his Ma-
jefty would not take the Advantage againft them,

but however they would obey his Majefty's Com-
mand.

Sir Robert Sawyer. Were they commanded to

withdraw ^

Mr. Blathwayt. Yes ; thereupon they were com-
manded to withdraw, which they did.

Mr. S. Pemberton. When they came in again,

what Queftlons were asked them ?

Mr. Blathwayt. They came in feveral times,

more than twice, I have reafon to remark this,

that they did fo : Do you mean the fecond Time,
Sir?

Mr. 5. Pemberton. Yes, Sir,

Mr. Blathwayt. The fecond Time they feemed

unwilling to own the Paper.

' Sir Robert Sawyer. And what did they do the

third Time .?

Mr. S. Pemberton. But firft let us know what

more was done the fecond Time.

Sir George I'reby. How was that Unwillingnefs

of theirs overcome ?

Mr. S. Pemberton. When they exprefs'd their

Unwillingnefs, what did they fay farther ?

Mr. Blathwayt. If I remember right, they faid

as they did the firft Time, they humbly hoped

his Majefty v/ould not take Advantage againft

them.

Mr. S. Pemberton. Then what did they fay the

third Time ?

Sir Robert Satoyer. Pray were they asked whe-

ther they publiflied it ?

Mr. Blathwayt. As to the publifhing It, it was

laid before them, and I think they were asked the

Queftion, whether they publiftied it ?

Sir Robert Saivyer. And what Anfwer did they

make ?

Mr. Blathwayt. I remember his Grace, and my
Lords the Billiops, did not own they had publifiied

it, but they denied it.

Sir George Treby. After they difcovered their

Unwillingnefs the fecond Time, what followed

next ?

Mr. Blathwayt. They did withdraw after the

fecond Attendance,

Mr. S. Levinz. But what was faid to them ?

Was that all that was faid to them the fecond

Time ?

Mr. Bhthwayt. I have faid two Things already,

that they were unwilling to anfwer, and that they

denied the publifhing.

L. C. J. This is a ftrange Ufage of aWitnefsa

to put him to tell every thing that was faid.

Mr. S. Pemberton. I would ask you this Que-

ftion, Sir. When they came in the fecond Time,

whether they did defire to know if it were

his
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his Majefty's Command that they fliould own
it?

L. C. J. That I mufl: not permit you to ask,

Brother ; that is to lead the Witnefs.

Mr. S. Pemberton. My Lord, he will not anfwer

general Queftions ; I have asked him all along

general Queftions, and I cannot yet get an Anfwer

from him to rhem.

Mr, Blathwayt. I am ready to anfwer any

Queftions that the Court thinks I fliould anfwer -,

I am not backward to anfwer according to my
Duty.

L. C. J. Let one of you ask a Queftion at a

time, and not chop in one upon another.

Mr. Sol. Gen. In all the Trials that ever I have

been in, in all the Cafes of Criminals, the King's

Witnefles ufed to be treated with Refpeft, and not

to be fallen upon in this manner.

L. C. y. He ftiall be fure to have all Refpefl paid

him.

Mr. Sol. Gen. He is in Office under the King.

Mr. S. Pemberton. I do not think Mr. Blathwayt

does believe I would fliew him any Difrefpedt more

than he would fhew me.

Mr. At. Gen. I beg one "Word, my Lord.

L. C. y. Mr. Attorney, what do you fay ?

Mr. Jt. Gen. My Lord, I fay I do oppofe the

asking of this Queftion -, not but that every Man
has a Right to crofs-examine a Witnefs, but if they

ask fuch a Queftion, let them tell us what Ufe they

would make of it.

L.C.y. Mr, Attorney General, for that Mat-

ter .

Mr. S. Pemberton. My Lord,

give Mr. Attorney an Anfwer.

L. C. y. Brother Pemberton,

Mr. Attorney, and pray hear me •, I will not ask

you what Ufe you'll make of the Queftion you

ask, but do you ask fair and regular Queftions,

and I'll take Care you ftiall have an Anfwer to

them.

Mr. S. Pemberton. I will deal plainly with the

Court, and tell you what Ufe we intend to make
of our Queftion. If they anfwered under a Pro-

mife from his Majefty, that it ftiould not be given

in Evidence againft them, I hope they fliall not

take Advantage of it.

Mr. Sol. Gen. I fay that is a very unmannerly

Queftion ; but however it ftiall be anfwered.

Mr. S. Pemberton. Why fo, Mr. Sollicitor ?

Mr. Sol. Gen. My Lord, it is to put fomething

upon the King, which I dare hardly name.

L. C. y. We do not know what Anfwer will

be made to it yet, but it does look like an odd kind

of Queftion.

Mr. Sol. Gen. If Men will be fo prefling, I, for

the King, defire the Queftion may be entred.

Sir Rob. Sawyer. What do you mean, Mr. Sol-

licitor ?

Mr. Sol. Gen. I know very well what I mean.

Sir ; I defire the Queftion may be recorded in

Court.

Mr. S. Pemberton. Record what you will, I am
not afraid of you, Mr. Sollicitor.

Mr. Sol. Gen. Are you afraid of the Law ?

.Mr. S. Pemberton. No, nor of you neither.

L. C. y. Pray be quiet. Gentlemen.
Mr. At. Gen. Pray, Mr. Blathwayt, anfwer whe-

ther there was any Promife made to my Lords the

Biftiops from the King.
Mr. Blathwayt. My Lord, I take the Queftion

to be, whether the King was pleafed to make my

if you pleafe, I'll

I was fpeaking to

Lords the Biftiops any Promife of not taking Ad-
vantage of what Anfwer they made.

Mr. At. Gen. That is the Queftion.

Mr. Blathwayt. As that Queftion is ftated, there

was no fuch made.

L. C. y . Look you, he tells you there was no
fuch Promife made. There is an Anfwer to your
Queftion, Brother.

.Mr. S. Levinz. We made no fuch Queftion i

but the Queftion I would ask is this,

Mr. Sol. Gen. For the Satisfaftion of the Court
repeat what you faid juft now, Mr. Blathwayt.

Mr. Blathwayt. I take the Queftion to be, whe-
ther the King made any Promife to my Lords
the Bifliops, that no Advantage fiiould be taken

of what they faid, and I fay, the King made no^

fuch Promife.

Mr. S. Pemberton. We did not ask you the Que-
ftion, but we only told you what Ufe we would
have made of another Queftion.

Mr. Pollexfen. Mr. Blathwayt, I fee you can

very well diftinguifii what Queftions are to be an-

fwered. 1 ask you in ftiort, upon your Oath,
when they were firft called in, what was faid to

them, and what was anfwered by them ?

L. C. y. Here has been a great deal of Wrang-
ling, but this is a fair Queftion, and may reduce us

to Order again. Tell us over again from the Be-
ginning, what pafled when my noble Lords the

Biftiops came in the firft, fecond, and third Time,
when they were examined about this Paper .?

Mr. Blathwayt. My Lord, I ftiall comply with

your Lordftiip's Directions. I apprehend I am to

anfwer together concerning the firft, fecond, and
third Comings of my Lords the Bifliops into the

Council. The firft Time, as I faid before, ray

Lords the Bifliops were unwilling to own the Pa-
per, and did fay, they humbly hoped his Myefty
would not take Advantage againft them, but that

they were ready to obey his Command. The fe-

cond Time they were called in they did repeat it

again, that they hoped _his Majefty would not

take Advantage againft them : After that there

was mention made of the Paper being publifhed,

I remember my Lords the Biftiops faid they had
not publiftied it

Sir Robert Sawyer. Is that all .?

Mr. Sol. Gen. You have no Mind to hear all, I

think.

L. C. y. How do you expefl to be anfwered your

Queftions, if you interrupt them ? Go on, Mr.
Blathwayt.

Mr. Blathwayt. Sir, I faid laft, that they ha-

ving prayed the King that no Advantage might
be taken againft them for what they fliould fty,

there was mention made of the Paper its being

publiftied, and my Lords the Bifliops did fay they

had not publiflied it -, and his Grace my Lord Arch-
bifliop faid it was written with his own Hand, and

that he had not made Ufe of his Clerk.

Sir Rob. Sawyer. Is that all you can remember
that pafled at that Time ?

Mr. Blathwayt. This is the Subftance of what I

remember.

L. C. y. Was this the third Time ?

Mr. Blathwayt. No, that was the fecond Time,
my Lord.

Mr. Pollexfen. If there be not fome Order in

this Evidence, my Lord, we fliall not be able to

obferve any thing upon it. Pray what was

done afterwards ?

Mr. Blath-
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Mr. Blathwayt. My Lord Chancellor, upon their

coming in, did require them to anfwer, whether
they did own that Paper or not ; my Lords the

Bifliops did own the Paper.

Mr. Polkxfen. Do you remember in what Words
or Expreffions, as near as you can, they did own
it.?

Mr. Sol. Gen. Is this a Praftice to be endured .''

Mr. Finch. Why, he may apprehend and take

that to be an owning of it, which was not,

Mr. Sol. Gen. Has not he fworn the Manner of

it, and almofl the very Words .''

Mr. Serj. Levinz. We defire nothing of him but

that he will tell us what Words they faid when they

owned it.

Mr. Blathwayt. It was the third Time that they

came in that they owned it.

Mr. S. Pemberton. Why, what did they fay ?

Mr. Blathwayt. My Lord Chancellor required

them to anfwer, whether they owned the Paper

or no.

Mr. S. Pemberton. What did they fay then ?

Mr. Blathwayt. As near as I can remember, his

Grace and the Lords the Bilhops did own the

Paper.

Mr. S. Pemberton. What Words did they own it

in ? Tell the Manner of it.

Mr. Sol. Gen. What's this to the Purpofe ?

s Mr. Finch. Mr. Blathwayt, did you take Notes

of what pafled there ?

Mr. Blathwayt. I anfwer. Sir, I did not take

Notes, for I attended the King at his Elbow, and
did not take Notes. Mr. Finch, you know the

Manner of the Council in fuch Cafes very well.

Mr. At. Gen. Then we afk you for the King,
becaufe they fliall not enflame People by fuch an

Expreffion, In what Words did they own it, if

you can remember ?

Mr. Blathwayt. Sir, I have declared my Me-
mory as well as I can ; whether the other Clerks

come to be examined, if they can tell any more,
let them.

Mr. Sol. Gen. But we will have no Difcourfe to

enflame the World : Did the King promife or de-

clare that no Advantage fhould be taken of their

Confeffion ?

L. C. J. I would afk him that Queftion, What
was the Manner that my Lord Chancellor exprefs'd

himfclf in to them, when they came in the third

Time ?

Mr. Blathwayt. As foon as my Lord Chancellor

had required them to declare whether they own-
ed that Paper, as well as I remember, his Grace

took the Paper in his Hand, and

it was handed over, or fhewed to

my Lords the Bifhops, and they

owned and declared fo, juft as if they fhould lay

it before the Courc, jufl fo. I do not recoiled:

my felf of all the Circumftances that pafTed ; I

only can tell you the Subflance.

Mr. Sol. Gen. Fie does not remember what they

faid particularly.

Mr. At. Gen. Mr. Sollicitor, I know well

enough what they mean by the Queftion -, I

know they would fain pofTefs the World with a

Belief that there was fuch a Promife made them,
and yet they are profecuted notwithftanding that

Promife : Therefore I do aflc you, Mr. Blathwayt,

and for the King's Honour I muft afk it : Did
the King make any Promife or Declaration, that

no Advantage fhould be taken, or Ufe made of
it ?

Vol. IV.

Libel. 34.9
not any make

that no Advantage fhould

Holding it forth

to the Court.

Mr. Blathwayt. The King did

Promife or Declaration

be taken, or Ufe made of it.

Mr. Sol. Gen. He only put them upon it, whe-
they did own it or not.

Mr. At. Gen. I afk you upon your Oath,
Did my Lord Archbifhop own it to be his Hand-
writing ?

Mr. Blathwayt. Yes, he did, and faid he writ it

with his own Hand, and would not let his Clerk
write it.

Mr. At. Gen. Did he own the whole to be his

Hand-writing, or not ?

Mr. Blathwayt. Yes, he did.

Mr. At. Gen. Did every one of the Bifhops own
their Names fubfcribed to it ?

Mr. Blathwayt. Yes.

Mr, Sol. Gen. Then, my Lord, we pray now
that it may be read.

L. C. J. I fuppofe now they will be content it

fhould be read.

Mr, Finch. If your Lordfhip pleafe to favour

me one Word, I think it cannot yet be read ; and
my Objection is this

L. C. J. I thought you had made all your Ob-
jedions before, as to the reading of it.

Mr. Finch. Pray, my Lord, fpare us. Here are

two Parts of this Information ; the one is for

Confulting and Confpiring to diminifh the King's

Royal Perogative, and for that End they did

make and write a feditious Libel : The other Part

is, that they did publifh this feditious Libel,

We are hitherto upon the firft Part, the Making
and Writing of it. Both Parts are local ; until

they have proved the Making and Writing of it

to have been in Middle/ex, it is not Evidence upon

this Information,

Mr. Sol. Gen. We have it proved it written and

publifhed in Middle/ex.

Mr. S. Pemberton. The Contrivance and Wri-

ting of a Libel is in itfelf penal, and they may
be punifhed for it, if they be found guilty.

Now if they could give an undeniable Evi-

dence concerning the publifhing of it, that is

nothing to this Point ; but if they fhould not

give fuch Evidence, or any Evidence at all of

the Publication, yet if it be proved that it

was written and contrived by them, they would

be guilty for fo much, if it be a Libel -, and

this we fay is local, as well as all the reft ^

And therefore we infift upon it, that the Wri-

ting and Contriving muft as well be proved to

be in Middlefex, as the Publication, for all is

local.

L. C. y. There is no Publifhing yet proved,

Mr. Serj. Levinz. It is true, my Lord, here

is nothing of a Publication yet, with your

Lordfhip's Favour ; for their Anfwer to his Ma-
jefty in Council was, that they did not publifli

it : All that is faid yet is, that they owned the

Paper to be their Hands. My Lord, does the

owning of that own that it was written in the

County of Middle/ex ? or that it was contrived

or made there ? No furely, upon this Evidence

the Place is clearly at large. My Lord, this

might have been done in the County of Surry,

or Somcrfet, or any other County : Their Infor-

mation is, that they did confult and contrive to

diminifh the King's Prerogative at Weftminfter in

the County of Middlesex, and there they did

write, and caufe to be written, this Libel, and

there they did publifti it. Suppofe it fhould be

Y y
granted
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granted that it is proved that this is the Archbi-

fhop's Hand-writing, and thefe are their Names to

it, is there any one Evidence that any thing of this

was done in Middle/ex ? And, my Lord, that is

the Thing they are to prove.

Mi". Sommers. If your Lordfhip pleafe, all Mat-

ters of Crime are fo local, that if it be not proved

to be done in the County where it is laid, the

Party accufed is as innocent as if he never had

done the Thing ; and, with Submiffion, it is the

very Point of the Information, that it be proved

they are guilty of the Fa6t in the Place where it is

laid to be done.

L. C. J. This is the fame Thing over and over

again ; but I am content to hear you, Mr. Sommers,

at any Time : I have told you my Opinion about

reading of the Paper already, if you'll have it a-

gain ypu may.

Mr. Pollexfen. Pray, good my Lord, fpare us be-

fore it be read.

Mr. Juft. Holloway. Mr. Pollexfen, you have not

yet had the Diredions of the Court for the read-

ing of it.

Mr. Ji. Gen. My Lord, when this Paper is

read, which we pray it may be, we will anfwer

their Objedions, but at prefent we fay they are out

of Time.
Mr. Pollexfen. Good Lord, what a ftrange thing

is this ! We objedl againft the reading of it, and

you'll anfwer us after it is read.

Mr. Sol. Gen. Certainly, my Lord, we have

done enough to prove that this is a Paper owned by

them in the County of Middlefex, and we pray it

may be read.

L. C. y. Truly I am of the fame Mind I was

before, that it is too foon to make the Objedtion,

and that the Paper ought to be read.

Mr. Sol. Gen. We fubmit to your Rule.

Mr. Pollexfen. If it be the Will of the Court, I

have nothing to fay.

Mr. Juft. Powell. My Lord, the Contrivance

and Publication are both Matters of Fadl, and up-

on Iflue joined, the Jurors are Judges of the Fad:

,

as it is laid in the Information -, but how can they

be Judges of a Matter of Fa6t done in another

County.? and it muft be prefumed, in favour of

Innocence, not to be done in this County, but in

another, except they prove it.

Mr. At. Gen. We are not yet ripe for arguing

that Point.

Mr. Sol. Gen. We are fpeaking only to the

Court now for the reading of this Paper, and
the Jury are not Judges of that, whether the Pa-
per ought to be read or no •, that is meerly a Mat-
ter of Law, and under the Direction of the

Court ; and therefore I pray, fince it is now in

your Lordfliip's Judgment, whether that Paper

fhould be read, that you would pleafe to order it to

be read.

L. C. J. I can only give you my own Opinion,

let my Brothers give theirs.

Mr. Juft. Holloway. There is no body againft

the reading of it, my Lord. I fuppofe my Bro-

ther Powell is not againft its being read.

Mr, Juft. Powell. But they fay the King's Coun-
fel, muft make it out firft, that the writing of it,

and the confpiring about it, was in the County of

Middlefex, or there can be no Judgment, fo much
as to read it.

Mr. Pollexfen. My Lord, if the Objedion be
faved to us, we fliall not fo much oppofe the

reading it, only we would not be furprized in

Point of Time.

Mr. Juft. Powell. Nay, if they confent to the

reading, we have no Reafon to hinder it.

L. C. J. Brother, I believe they know well

enough what they have to fay for their Clients ; let

the Paper be read.

Clerk reads. The humble Petition of William

Archbifhop of Canterbury .

Sir Rob. Sawyer. Read the whole Petition ; pray,

my Lord, that the whole may be read. Read the

Top firft. Sir, to whom it was direfted.

L. C. J. Read the whole.

Clerk reads.

To the king's moft Excellent Majesty.

The humble Petition of William Archbifhop of Can-

terbury, and of divers of the Suffragan Bifhops

of that Province, now prefent with him, in Behalf

of themfelves and others of their abfent Brethren^

and of the Clergy of their refpe5five Diocefes,

Humbly fheweth,

THAT the great Averfenefs they find in them-

felves to the diftributing and publiftiing in

all their Churches your Majefty's late Declara-

tion for Liberty of Confcience, proceedeth nei-

ther from any want of Duty and Obedience to

your Majefty (our holy Mother, the Church of

England, being both in her Principles and in her

conftant Praftice unqueftionably Loyal ; and having,

to her great Honour, been more than once pub-

lickly acknowledged to be fo by your Gracious Ma-
jefty) nor yet from any Want of due Tendernefs

to Diflenters, in relation to whom they are willing

to come to fuch a Temper as fliall be thou^t fit,

when that Matter ftiall be confidered and fettled in

Parliament and Convocation ; but amongft many
other Confiderations, from this efpecially, becaufe

that Declaration is founded upon fuch a Difpenfing

Power as hath been often declared illegal in Par-

liament, and particularly in the Years 1662, and

1672, and in the Beginning of your Majefty's

Reign ; and is a Matter of fo great Moment and

Confequence to the whole Nation, both in Church

and State, that your Petitioners cannot in Prudence,

Honour, or Confcience, fo far make themfelves

Parties to it, as the Diftribution of it all over the

Nation, and the folemn Publication of it once and

again, even in God's Houfe, and in the Time of

his Divine Service, muft amount to, in common
and reafonable Conftru6tion.

Your Petitioners therefore moft humbly and

earneftly befeech your Majefty, that you

will be graciouily pleafed not to infift upon

their Diftributing and Reading your Maje-

fty's faid Declaration :

And your Petitioners (as in Duty bound)

fhall ever pray, &c.

Mr. At. Gen. My Lord, we fliall leave our Evi-

dence here, and hear what they can objedl to' it.

Mr. Finch. Have you no farther Evidence, Mri'

Attorney ?

Mr, At. Gen. We leave it here for the pre-

fent.

Mr. Sol. Gen. The Gentlemen of the Jury defire

to fee the Petition.

L. C. J. Shew it them.

[The Petition was flsewn to the Jur-o.']

Mr.
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Mr. Fiyich. But will

dence, Mr. Attorney .?

Mr. At, Gen. I tell

till we fee what you fay to it.

Mr. Finch. There is nothing that we fhould fay

any thing to.

Mr. At. Gen. Make your Advantage of it ; if

it be nothing, we can have nothing.

L. C. J. What fay you for the Defendants,

Gentlemen .''

Mr. Finch. My Lord, in fliort, we fay, that

hitherto they have totally failed ; for they hnve not

proved any Faft done by us in Middlefex, nor have

they proved any Publication at all.

Sir Rob. Sawyer. They have given no Evidence

of any thing.

L. C. y. Pray Gentlemen, fpeak one at once, and

then we Ihall underfland the better what we hear.

Sir Rob. Sawyer. My Lord, we fay, they have

given no Evidence of the Confpiring, Writing,

or Publifhing in Middle/ex : Nay, as to the Publi-

cation, there is none at all proved.

Mr. Finch. Here is no Proof of any Publicati-

on, nor of the Writing or Making in Middle/ex ;

fo that there is no Proof at all againft my Lords

the Bifhops.

L. C. J. You heard what Mr. Blathwayt faid ;

they owned it in Middle/ex.

Mr. Finch. That is not a Publication fure, or

any Evidence where it was done.

Mr. Serj. Levinz. Suppofe, my Lord, that I

own in Middle/ex, that I robb'd a Man in Torkjhire,

will that make me guilty in Middle/ex ?

Mr. At. Gen. But if you had Hole a Horfe in Tork-

jhire., and had that Horfe in Middkfex^ and owned

it, I doubt it would go hard with you in Middle/ex.

Mr, Sol. Gen. Mr. Serjeant thinks he has put a

very home Comparifon ; but we fliall fhew how
little fignificant it is by and by.

Mr. Serj. Levinz. My Lord, in the firft Place,

we infill upon it •, here is no Proof in this Cafe at

all, as to the doing of any Fa6l at all in the

County of Middle/ex : In the next Place, this

Information and Petition do not agree ; for they

have brought an Information, and fet forth, that

my Lords the . Bifhops, under pretence of a Peti-

tion, did make a Libel, and they have fet forth

no Petition at all ; all the petitionary Part is omit-

ted. If I will take part of a Man's Words, and

not the Whole, and make a Libel of that Part,

certainly that is very difingenuous and injurious :

For that Part that I omit may alter the Senfe of

the whole. They here ought to fet forth the Pe-

tition, with the Direflion to the King, and the

Prayer at the End, whereby it will appear what
the whole is, and what was defired by their Pe-

tition. But, my Lord, to make this Matter a

little more clear, whatfoever they fay of its being

my Lord Archbifhop's Hand, we fhall prove

that if it were fo, it could not be done in Middle-

fex ; for we fhall prove that my Lord of Canter-

bury hath not been in Middle/ex for three or four

Months before.

Sir Rob. Sawyer. Pray let the Information be

read, then you will fee the Variance.

Mr. At. Gen. There is not the latter Part, we
acknowledge, in the Information.

Mr. Sol. Gen. There may be, and is, a ^c con-

iinetur, and there is no Objedion in that at all.

L, C. y. It is Jic continetur, and that's

Sir Rob. Sawyer. The Truth of it is, this In-

formation hath made a very deformed Thing of it.
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has left it neither Head nor Tail : They flile it a

Petition, but it is without any Direftion to any

body, and without any Prayer for any thing ; and

without thofe two it cannot be told what it is.

Mr. Juft, Alhbone. Sir Robert Sawyer, if I mi-

flake not, it is faid only under pretence of a Petition.

Sir Rob. Sawyer. There may be more in the Pa-

per than in the Information ; and if all were inj

one Part might explain another.

Mr. Sol. Gen. So there may be more ; and I

wonder to hear that Objeftion from Sir Robert

Sawyer, who has exhibited fo many Informations

for Libels in Pieces taken out of Books.

Mr. Recorder. All that we alledge in the Informa-

tion is contained in the Paper, and that's enough for

our Purpofe -, we are not bound to recite the whole.

L. C. y. Indeed I think it is no material Ob-
jeflion at all.

Mr. S. Pemberton. Truly I think it is very ma-
terial in this Cafe: Here's a Petition that is pre-

ferred to his Majefly •, take the whole Petition to-

gether, and, fay they, it is a reafonable Petition j

chop off the Diredlion and the Prayer, and then

here's nothing but the Body of a Petition, with-

out Beginning or Ending •, or if a Man will fay

any thing concerning the King, and do it by
way of Petition to himfelf, that will alter the

Cafe mightily from a Paper fpread about, that

fhould contain only the Body of the Petition, and

nothing elfe.

Sir Rob. Sawyer. Pray read that Part of the In-

formation.

Mr. PoUexfen. If fo be there be an Inforrnation,

and that Information charges a Man with a pre-

tended Petition, and the Evidence comes and proves

a Petition both Top and Bottom, that is not the

Petition in the Information : for that lacking the

proper Parts of a Petition, is called si pretended

Petition, but that which is proved, is proved a real

one.

Mr. Serj. Baldock. My Lord, there is nothing in

this Objcftion, as this Record hath it.

Mr. At. Gen. Pray, my Lord, give us Leave to

flate it on our Side, as they have done on theirs,

and it will be the better underflood upon the read-

ing : I hope it is not come to that Pafs that they

would have it. Sure thefe Gentlemen have not for-

got altogether the Praftice that has been fo frequent

in this Court : If there be an Information for a Li-

bel, is there any thing more frequent, than only to

recite the material Part ? Sure they may fay, in fuch

a Libel is contained fo and fo, without fetting forth

the whole Book.

Mr. Sol. Gen. How many Trials have we had

here, wherein there has been only a Claufe taken

out of a Book ? as particularly, Baxter's, Bible,

and yohnfon's Book, and all by Virtue of ^ fic

continetur.

Mr. Finch. That comes not up to our Objediort

here.

Mr. Jufl. Powell. Let us hear the Record read,

and then we can judge of it.

Sir Rob. Sawyer. We pray, Sir, the Informa-

tion may be read.

Mr. At. Gen. We are here upon all Occafions

chopp'd in upon, and I do not know how they

come to take this Liberty -, I am fure other People

had it not in former Times, when thefe Gentle-

men flood where we do : As foon as ever we

offer to fpeak, prefently there are two or three

upon us.

Yy L. C. J.
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L. C. y. Let me hear them, Mr. Attorney, make

their Objeftion, and let the Record be read, and

that will anfwer that Objedion.

Mr. Ji. Gen. My Lord, as for that other thing,

they come and tell us, we have fet forth a Peti-

tion ; we fay no fuch thing -, in the Information

we fay, you compofed a certain Libel pretenfu Pe-

titionis^ in which are contained fuch and fuch

Things -, and now I pray let it be read.

Mr. Sol. Gen. Pray, my Lord, hear me a little

firft : Take the Information as we have laid it, and

I believe there are twenty Precedents that I could

give you in an Inftant of late Days Praftice : So was

the Information againft Mr. Baxter •, fo was the In-

formation againft Mr. Johnfon ; fo was the Infor-

mation againft Dr. Eades ; and fo was the Informa-

tion againft Sir Samuel Barnardifton
~'

in this Form, Jic continetur ; fo that as for that

Matter, we are well enough. But here's another

thing, fay they. You do not fet out the Petition ;

we fay, it is a Libel, and it is not the Name we

rely on, but there is fuch a Libel -, fo we in our

Information call it : If it be not a Libel, then are

they very innocent -, and whether it be or no, is

now in Judgment before your Lordftiip ; but if it

be as we fay, then it is not the fpcaking ill Things

in the Body of a Petition, and then giving it a

good Title, and concluding it with a good Prayer

at the End of it : 'Tis not, I fay, any of thefe that

will fweeten this Crime, nor alter, nor alleviate it

at all -, if there be that which is feditious and libel-

lous in the Body of it, call the Paper what you

will, and fmooth it with a Preamble, or a Con-

clufion, that will not make it any thing lefs a Li-

bel ; thefe Things are plain and manifeft. We fay

there is fuch a Thing done, a Libel made, pretenfu

Petitionis, do you call it what you will -, but we fiy,

thefe, and thefe Things are a Libel upon the King

and the Government : We have proved our Cafe,

we have proved there was fuch a Paper under their

Hands ; we have proved it was owned in Middlefex,

and then we are in your Judgment, whether this be

not Evidence fufficient to convidl the Defendants.

L. C. y. But they do make an Objeftion about

the writing and contriving of it, that it is not

proved to be in Middle/ex.

Mr. Serj. Trinder. My Lord, our Information

does not go with a continued Claufe, that they

framed a Libel, tit fequitur in hec verba, but we
only fay, they made a Libel pretenfu Petitionis ;

and then we fay. In quo quidem Libello continetur^

fo and fo ; we do not tie ourfelves up to a particu-

lar Recital of all that's in the Paper.

L. C. y. Read the Record.

Clerk. Reads.

Ipji iidem Willielmus Archiepifcopus Cantuari-

enfis (and the reft) di£lo decimo c£lavo die Mali, An-
no Regni Di£li Domini Regis nunc quarto fupradiSio

vi t? armis, (jjc. apud Weftmonafterium pradi£ium

in Comitatu Middlefexije pradi£io illicite malitiofe

feditiofe & fcandalofe quoddam falfum fidum per-

nitiofum & feditiofum Libellum in fcriptis de eo-

dem Domino Rege & Regali Dcclaratione & Or-
dine praedidlis pretenfu Petitionis fabricaverunt com-
pofuerunt hi fcripferunt & fabricari componi &
fcribi caulaverunt, tf eundem falfum fi£fum malitio-

fum perniliofum i^ feditiofum Libellum per ipfos pr^e-

diBos Wiilielmum Archicpifcopum Cantuarienfem

(and the reft) man ibus fuis propriis refpe£iive fub-

fcrlptura die anno iff loco ultimo mentionatis in prs-
fentia difti Domini Regis nunc vi & armis, &c.
publicaverunt & publicari caufaverunt ; in quo qui-

dem falfo fi£lo malitiofo pernitiofo £5? feditiofo Libello

continetur. The humjble Petition of, (^c. .

Mr. Serj. Levinz. It is quite another thing ; that

which is produced from that which is in the Infor-

mation, by this leaving out a Part •, for here is the

Prayer omitted, and the Direction.

Mr. Sol. Gen. Then, my Lord, I think there is

nothing in the Cafe, but this mighty Objedion of

the County •, and, fays Mr. Serjeant Levinz, if my
Countryman confefTes in this County, that he ftole

a Horfe in Torkfhire, you fhall not try him in Lon-

don, btit in Torkfhire, becaufe, by his own Confef-

fion, the Faft is in another County.

Mr. Serj. Levinz. I did not put the Cafe fo.

Mr. Sol Gen. But take the Faft of the Cafe as

it is here : My Lord, the Biftiops come in Middle-

They are all fex and own this Paper ; my Lord Archbifhop owns

it to be his Wriiipg, and the reft of the Bifliops

own their Hands : If they had done as Mr. Ser-

jeant's Torkfhire-v[\2in did, and faid, we own we did

this, but it was in the County of Tork, then it

would have been like the Cafe that thefe Gentle-

men put •, but here we are in a plain Cafe of an-

other Nature : My Lord Arehbiihop comes here

in Middkfex, and owns that he writ the Paper, the

other Bifhops they figned it : Now it does lie cer-

tainly in their Knowledge where this was done,

and they ftiould have declared then ; but they havd

owned it as their Paper, and the figning and wri-

ting of it, which is enough for us.

Mr. Finch. I own this to be my Paper, there-

fore I writ it in the County of Middlefex : Is that

a Confequence ? I am very glad they are no better

at their Inferences.

Mr. Sol. Gen. They have owned the Thing in

Middlefex that we infift upon, and they have not

owned it with any Qualifications : If they had

faid, it was done in another County, then you

muft have taken it to be as they faid it ; then if they

do not diftingulfh the Place of the Fa6t, your Lord-

fhip can only take it to be where they owed it ; it

would be fuppofed to be done in that Place ; for

when they owned the Faft, it will be fuppofed, if

they do not fay where it was done, that it was

done where they owned it, becaufe the King can't

tell where it was done -, but the Evidence comes out

of their own Mouths, they may give Satisfadtion

where it was done, for they know it ; and till that

be done, the Suppofition is againft them, that it

was done in the Place where they owned it ; and

that is a plain Cafe, wherefoever a Man is to

fpeak of his own Fa6l. Indeed, if I publifli the

Writing of another Perfon which is libellous,

then there muft be a particular Proof of the

Place, becaufe it is not my own Fact ; but if

thofe Lords publifh a Libel that they make them-

felvcs, it is their own Knowledge, and in their

own Power to tell where it was done, becaufe it

is their own A(5l and Deed. It is true, if my
Lords had publiftied a Paper that was contrived

by fome of their Counfel, it had been fome Ex-
cufe, and they muft only have fufFered for that

Publication in the Place where it was done ; but

they are here for writing this they have owned
in this County, and therefore it lies upon them
to prove it done elfev/here. There is another

Objedlion, my Lord, made, that here is no
Evidence of a Publication. My Lord, I take it

to be a Publication in itfelf : Is it poflible for a

Man to write a Libel ? to fet his Name ? and
part with it ? and it coming to the Hands of the

King, that this is not a Publication ? It is not

their
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their faying, we did not publifli it, that will ex-

cufe them ; for can there be a greater Publication

in kfelf than this, v/hen Men have fet their Hands
to it, and owned their Names ? What makes the

Vi.£i in thisCife? If a Deed be denied to be/^-
£fum of fuch a one, what is the Proof of it, but

fetting the Hand and Seal, and the Delivery ?

There is owning the Paper, and fetting their Flands

is a Publication in itfelf, and therefore they cannot

make any fuch Objedion, My Lord, if there

were Occafion, we have Authorities enough to

this Purpofe, and we will give them Scope enough
if they will argue this Matter -, and if they have

any Evidence, we delire to hear what they can fay

to it.

Mr. At. Gen. As for this Matter of Faft, my
Lord, if I take it right, they do not controvert

the Publifhing, bur, fay they, pray make it out,

where it was written or compofed. I confefs,

this would be a Bufinefs worth the while, for all

Perfons that aft in this Manner, and are concern-

ed in making of Libels, to underftand for their

Advantage. No Man doubts in the Matter of

Treafon, but it is local : Then put the Cafe a Man
is found in Middlefex with a treafonable Paper in

his Pocket-, I do not make a Comparifon, as if

this was fuch a Paper, I hope I am not fo un-

derflood ; but I only put it as a Cafe, and that the

Law is fo, is beyond all Controverfy ; then the

Man is indifted here in Middlefex, for framing and
compofing fuch a treafonable Libel, and he comes
to be tried, and, fays he, pray prove where I

made and compofed it ; for though you found it

in my Pocket, in the County of Middkfex., yet I

might do it in the County of Tork ; and upon my
Word, this had been a very good Defence for

Mr. Sidney., who was indidted, convidled, and at-

tainted, for making a treafonable Paper which was
found in his Study •, might not he have put the fame

Objeftion ? Might not Mr Sidney have faid (it

was great Pity he did not underftand it) pray prove

where I did it, for I did it elfewhere than in this

County
Mr. Sol. Gen. He did fay it, I remember.

Mr. At. Gen. Truly, my Lord, I would not

hear any Anfwer given to this for it would make
the King in a very woful Cafe : Here is a Paper

that is found in the County of Middkfex., and this

is there owned by you to be written and fubfcribed

by you •, pray do you prove it, that it was written

elfewhere.

Mr. S. Pemherton. My Lord, we will do it, we
will be governed by Mr. Attorney for once.

Mr. Serj. Levinz. We will prove that my Lord
Archbifliop was not in Middkfex in feven Months
before ; and truly I think Mr. Attorney's Cafe of

a Paper found about a Man, or in his Cuftody, will

not come up to our Cafe ; for was this Paper found

about us ? furely that is not pretended.

Mr. S. Pemberton. Your Lordfhip fees by the

very Frame of the Petition, that this Petition, which
they call a Libel, was made after the King's Or-
der concerning reading this Declaration. Now
we fhall prove that my Lord Archbifhop, whofe
Hand-writing they prove this to be, was not out

from Lamheth-houfe in two Months before, nor till

he was before the Council.

Sir Rob. Saivyer. Which was long after that Time
when it was made.

Mr. S. Pemberton. So that this cannot be writ-

ten in the County of Middkfex.
Call Francis NichoUs.
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[Mr. NichoUs was fworn.]

Sir Roh. Sawyer. Do you remember the 1 8th of
May laft .?

Mr. NichoUs. Yes, Sir.

Sir Rob. Sawyer. Pray how was it with my Lord
Archbifhop of Canterbury at that Time, and before

that, did he go abroad ?

Mr. NichoUs. My Lord, I am very fure that my
Lord his Grace of Canterbury, whom I have ferved
in his Bed-chamber thefe feven Years, never flirred

out of the Gate of Lambelh-houfe fince Michaelmas
lafl.

Sir Roh. Sawyer. Till when, Mr. NichoUs ?

Mr. NichoUs. Not till the Time he was fum-
moned before the Council.

Mr. S. Pemberton. Now I hope we have given

them a full Proof that it could not be in Middk-
fex.

- Call 'Thomas Smith.

[Mr. Smith, was not examined.]

Mr. Finch. Truly, my Lord, 1 think that what
we have proved, or what Proof we further offer

of my Lord of Canterbury^ not being in Middk-
fex for fo long a Time, is ex abundanti, and we
need it not -, for with humble SubmilTion in Point
of Law, it is incumbent upon them that are to

prove the Charge in the Information, to prove
where it was done ; becaufe the Locality of it is

Part of the Thing, they ought to prove it. In its

Nature it is local, there is a Place affigned in the

Information, and unlefs they prove it was done in

the Place that they have laid, they have not proved
the Charge in the Information. Now, my Lord,
they have not made Proof of that, and for Proof
of Publication, I think they have offered none to

your Lordlhip •, they never did call it fo yet, and

truly I never did hear or know that the owning of

their Hands' at the Council-Table was a Publica-

tion of a Libel : It is owning the Writing, but it

is not an owning where the Writing was made

;

but where it was written, and where it was made,

is of Neceffity to be proved. Before the Charge

upon a Record, in a Court of Juftice, can be faid

to be made out, it is a local Charge, and in Ju-
ftice, the Locality muft be proved, or the Infor-

mation fails. My Lord, they have offered no Proof

to it, and they have not yet gone to the fecond

Part of the Information -, for as to the Publication

of it, there is not a Tittle of Proof offered, but

only the owning of their Hands upon their Exa-

mination at the Council, and no Man did ever

think that the anfweringa Queftion, and owning
a Paper at the Council-Table, upon a Queflion

put by the King himfelf, was a Publication of a

Libel.

Mr. Serj. Baldock. Pray, my Lord, hear me a

Word to that : Though the Thing be never fo lo-

cal, yet there muft be fome Place where a Thing
that was done, was done. Then if nothing elfe ap-

pears but what was done in Weflminfier, in the

County of Middkfex, unlefs they fhew the contra-

ry, that muft be the very Place where it was done,

Mr. Sol. Gen. Here is a great deal of Pre-

varication in this Matter, and I would obferve

to your Lordfhip how they do ufe the Court ill

in it : Pray, my Lord, what is it we are upon ?

We are proving that thefe feven Lords, the Bi-

{hops, figned this Paper ; and I think we have

proved it fufiiciendy out of their own Mouths :

But, fay they, it was not figned in the County

of Middkfex, but in the County o'i Surry. All

this is but Imagination, and they would have the

Court
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Court to imagine it too : For how do they prove

it? They would have your Lordfhip and the Jury

believe, that it was figned elfewhere, becaufc my
Lord Archbifhop has not been out of his Houfe

in fome Months before: It is all but Inference,

and Argument, and Imagination. But ftill. Gentle-

men, do you anfwer what I objefted to you ?

Does it not lie in their Power to Ihew where it

was figned ? Here are fix more, befides the Arch-

bifhop, where was it figned by them ? Here are

fix of the Bifhops, that it does not appear where

they figned it ; but' they confefs at Whitehall, in

Middle/ex, that they did fet their Hands.

Mr. SerJ. Levinz, Ay, they did fo, and what

then ? . _
_

Mr. Sol. Gen. Ay, and ay too ; if they did fo,

the Prefumption and common Intendment upon

fuch Evidence is, that it was done in the Place

where it was owned ; and the rather, for that Rea-

fon that I faid before, that it lies in their Know-

V ledge ; and therefore it is incumbent upon them

to prove, that it was not in the County of Middle-

fex : So that this Objedlion I take rather to be an

Invention of the Counfel than the Truth of the

Fadt, becaufe they that can make this out, do

not. And as to what they fay of my Lord Arch-

bifhop, that he has not been out of Doors for fo

long, who can prove fuch a Thing? Certainly

my Lord was able to come, for any thing that ap-

pears ; he has been here twice, and he was able to

come to the Council-Board : But when all is done,

my Lord Archbifhop is certainly able to put this

Matter out of Doubt •, for he may eafily prove

it, if the Faft be fo ; and that will fatisfy the

Count and every body, that it was figned by him
at Lambeth., if he defigns to deal fincerely with

your Lordfhip and the Court, and the Jury •, but

certainly it is not to be proved by a Circumftance,

fuch a one as this is, but he ought to give your

Lordfhip and the Jury Satisfaftion about this

Fact : He ought to fay, 'Tis true, I did fign it,

but it was at Lcmbeth-Houfe ; that indeed would

be a down-right Stroke to us: But to go upon a

Suppofition, that becaufe my Lord Archbifhop

was not out of his Houfe for fo long together,

therefore they are all not guilty, is a very hard

and foreign Inference. My Lord, there's another

Matter that they infift upon -, and that is about

the Publication ; that is as plain as any thing can

be, that here is a full Proof of a Publication ; for

if the Paper be Libellous, wherever that Paper is,

that is a Publifhing, wherever the Paper travels,

how far foever it goes, it is a Publication of it by

thefe Perfons that figned it. I believe no body
thinks that this fhould fly into the King's Hand,
but fomebody brought it to him ; and certainly,

my Lord, if your opinion fhould be, that this

Paper is Libellous, then wherever it is, it is a

Publifhing, which is our Offence •, wherever it is

found, it is a Publication ; for there is the Miflake

of thefe Gentlemen, they fancy, that unlefs there

was a Publick Delivery of this Paper abroad, no-

thing can be a Publication ; but I rely upon it, they

fetting their Names to it, made it their Paper

;

and wherever it was afterwards found, that did fol-

low the Paper wherever it went, and was a Publi-

cation of it, it was in their Power, being their

own Contrivance; it was made and formed by

themfelves, and no body will believe, when it was
their own Hands that they put to it, that any body
elfe could have any Power over it : For ought ap-

pears, no body elfe was at work about it, and when

there were fo many learned Prelates that had figned

fuch a Paper, no one can believe they would let it

go out of their Hands, but by their Confent and
Direction : Is not this a Proof of the Publifhing?

Do they give your Lordfhips any Evidence that

they had flifled this Paper ? If they had fo done,

they had faid fomething -, but will any body be-

lieve that this. Thing was done in vain ? Can
any body affign a Reafon why fo folemn a Thing
as this fhould be done to no End and Purpofe ?

Why a Paper fhould be framed that rails at the

King's two Declarations ? Why a Paper that gives

Reafons why they could not read it in their

Churches, and figned with fuch Solemnity by
all thefe Noble Lords, we fubmit this to you
in point of Law, and the Law is plain in it,

that if this Paper be Libellous, and it is found in

the County of Middlefex, there is a Publication of
that Libel. I fhall mention to your Lordfhip that

' Cafe of Williams., which is reported in the fecond

Part of RolVs Reports \ Mr. Finch made ufe of it

in the Cafe oi Sidney, it was the great' Cafe re-

lied upon, and that guided and governed that

Cafe (as I apprehend) from the Verdift and
Judgment that was given in it. This Cafe was

15 Jacobi. It feems Wiliams was a Barrifter of
the hmcr Temple., and it feems, being an high Ca-
tholick for Opinion and Judgment, he was ex-

pelled the Houfe; and he being fo expelled (be-

ing a fort of a Virtuofo) wrote a Book called

Baalam's Afs ; and therein he makes ufe of the

Prophet Daniel, and he makes Application of it

according to his own particular Fancy. He writes

there, that this World was near at an End ; and
he faid, Thofe ill Days were come that that Pro-
phecy fpoke of; and becaufe of the Impurity of
Prince, and Priefl, and People, and other Things
that happened, thofe were the word of Days,

and therefore the lafl ; and that certainly we had
the worft Prince that ever was in the World:
When he wrote this Book, what does he do?
He was a little more clofe than my Lords the

Bifhops. and pins it up, or fcals it up, and it

was brought to the King ; and what is this more
than the Cafe before your Lordfhip ? They in-

deed fay, I do this by way of Advice to the King ;

fo faid he, I do this by way of Advice to the King,
for God forbid that any of this fhould happen to

the King ; and fo what he does, was by way of

Advice, and he prayed God to avert it from
him. Here was as good a Prayer as there is in this

Paper, and there was a good Defign ; he made ufe

of the Prophet Daniel, and applied his Words.
Well, what was done upon it ? This was never

publifhed ; for the Queftion was before the Court,

whether this fealing of it up, and not delivering

it to any other body were a Publication, the Court
was of Opinion, that the very Writing of it

was a Publication ; they did not value the Delivery

of it to the Prince, but it was proved he writ it,

and that made it Treafon. My Lord, we have

Cafes enough in my Lord Hobart for this Matter;
Sir Baptiji Hicks's Cafe, and my Lady Hatton's

Cafe ; there was only a Letter fealed up and deli-

vered to the Party.

L. C. J. You need not trouble your felf about

that, Mr. Sollicitor.

Mr. Sol. Gen. If the Cafe then be thus, I take

it, it will turn upon this Faft ; they have given

your Lordfhip no Proof where this Paper was
Signed by them : Here are feven Perfons that had
a Hand in it, and here is only one Perfon whom

they
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they have infifted upon to be infirm, and kept his

HoLife for a great while together. We fay the

Publifhing follov>?s the Libel wherever it goes ;

the Libel is in the County of Middkfex, they

have confefled it in the County of Middlefex,

and they did not diftinguifh when it was done.

Then if they will not diftinguifh upon the Evi-

dence, no Man ought to diftinguifh, but ought

to prefume it was done in that Place where they

owned it.

Mr. At. Gen. I did not apprehend we were

got fo far, that they oppofed us in the Pupli-

cation.

Sir Rob. Sawyer. Yes, we did, for you have

given no Evidence of it.

Mr. At. Gen. Surely, my Lord, for that we
have given a fufficient Evidence, and they have

given fome Proof of it, as to my Lord Archbi-

Ihop ; that becaufe he had not been from Lambeth,

therefore he did not publifti, nor could caufe it to

be publiftied ; for your Lordftiip fees by this In-

formation, they are not only to anfwer the Publi-

cavit, but alfo the Publicari caufavit ; fordo you

doubt. Gentlemen, of the Law in this Cafe, that

if I compofe a Libel in Surry., for Example, and

fend a Perfon over into Middlefex, 1 am not guilty

of the Publiftiing ?

Sir Rob. Sawyer. That is not your Cafe, Mr, At-
torney.

Mr. Finch. That were clear if it were fo, but

it is not fo.

Mr. At. Gen. My Lord Archbiftiop's Cafe fig-

nifies nothing, if we fliew it was publiftied in Mid-
dkfex, and you give no Evidence to the contrary

but it might be there -, and I am fure as to the reft

of my Lords the Biftiops, there is no Evidence at

all given. Here is a Petition that we fay is a Li-

bel, they it may be will make that a Queftion :

This is delivered to the King's own Hand in the

County of Middkfex, and there are as many Cafes

as any one Man can name, that this amounts to a

Publication by the Party ; for if I fend a Letter by
the Poft fealed, that no body can fee but the Party

himfelf, and he that writ it, it is adjudged over

and over again, it is a Libel.

Mr. JuH. Powell. That you need not labour,

Mr. Attorney, for that's the Cafe of JViUiams of

Ejjex ; but how do you apply it to the Cafe now
before us .''

Mr. At. Gen. That's an Anfwer to their Ob-
jedlion as to the Publication.

Mr. Juft. Powell. But what fay you to the firft

Part, you have not proved that it was written in

Middle/ex.

Mr. At. Gen. There is the Cafe of Barrow and
LeweUin in Hobart, and like wife the Cafe of Sir

Baptift Hicks, which is reported both in Hobart

and in Popham ; and in Popham, towards the End
of the Cafe, there is a remarkable Paffage. Says

that Cafe, If it ftiould not be puniftiable at the Suit

of the King, there would be no Remedy ; for the

Party cannot bring an Action, betaufe he can be
no Witnefs for himfelf, and it is only known be-

twixt them two ; but a Witnefs for the King he
may be, to prove his own Receipt of the Letter,

and the Party's Hand.
Mr. Juft. Powell. You need not labour that Point,

I'll tell you, Mr. Attorney ; for the Law is very
clear in that Point, I think, if you bring it home
to your Cafe.

Mr, At. Gm. Then here's the Cife, in fliort,

my Lord ; that my Lords the Bifliops have

caufed to be made and v/ritten this Petition,

they are made Parties to it by fetting their Names,
and this is a continued A6t : Whatfoever is writ-

ten there is my Lord Archbi(hop's Writing, where-

ever it goes, as I'll put a Cafe that's very well

known. If I take away Goods from a Man in

the County of Cumberland, and I am found with

them in the County oi Middlefex, it is a continued

Aft, and makes all but one Felony, and I ftiall

be tried here in Middlefex for it. If a Man write

a Thing in one County, and it is fent and dif-

perfed in another County, that ftill continues to

be his Faft, though it may be the firft Part was
not in the fame County with the other : But fup-

pofe all this while that Part ftiould not afteft my
Lord of Canterbury, the cauGng it to be publiftied

does.

Mr. Juft. Powell. Do you think, Mr. Attorney,

that writing in one County is fuch a continued

Aft, that he may be faid to write it in another

County }

Mr. At. Gen. Sir, I take it, where there is a

complicated Crime of writing and publiftiing a

Libel, and the beginning of it is in one County^

and the carrying it on is in another, that is a con-

tinued Aft-, and may be tried in either County.

L. C. J. It is all one Aft of Libelling, as they

fay.

Mr. Juft. Holloway. In Cafes of Felony 'tis fo ;

taking in one County, and being found with the

Goods in another, it is Felony in either County, '

Mr. Juft. Powell. But in that Cafe they are two
Felonies ; for it is Robbery in the one County, and

but bare Felony in the other.

Mr. Sol. Gen. Suppofe that my Lords the Biftiops

figned this Paper in another County, and my Lord
Archbifhop confents to have it fent into Middle-

fex, is not this a Caufing it to be puliftied in ano-

ther County ?

Mr. Juft, Powell. Yes, it may be, if you prove

his Confent.

Mr. Sol. Gen. Then fuppofe further, which

may very well confift with my Lord Archbiftiop's

Evidence of his not being out of Lambeth in fo

long Time, the reft of the Biftiops might fign it in

Middlefex, or it may be in that Place -, and then

they carry it by my Lord's Confent over hither

into this County, is not this a Caufing it to be

pubhftied ? The Delivery with his Confent cer-

tainly is a Proof of that, for our Information

goes two ways ; for Making, Contriving, Wri-
ting and Publifhing, that's one ; and then for

caufing it to be Made, Contrived and Publiftiedj

that's the other. And if I prove that he caufed it

to be publiftied, he may be found guilty as to

that Part, and not guilty as to the other ; fof

the Information is not fo entire, but that the

King has his Choice. If the Archbiftiop had not

figned it, or written it, but had caufed it to be

publiftied, he may be found guilty of fo much :

But if he be guilty of any one of thefe things,

it is enough ; and if he be guilty of none of the

other things laid in the Information, yet if he

be guilty of caufing it to be publifhed, by his

confenting that the reft of the Biftiops ftiould do

it, that will be enough to maintain this Informa-

tion. Then, my Lord, is there any Evidencs

brought againft what we have proved, that he

did not confent ?

Mr. Juft. Powell. But were was this Confent

of his given, Mr. Sollicitor ?

Mr.
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Mr. Sol. Gen. Pray, good Sir, give me your

Favour, I think I am in a plain Cafe.

Mr. S. Pemberton. So you are truly.

Mr. Sol. Gen. Why, good Sir, you ought to

make out the Locality, if you'll take Advantage

of it.

Mr. S. Pemherton. That's very well indeed, this

is the firft Time I ever heard that Doftrine.

Mr. Sol. Gen. I cannot help that, but certainly

the Law is plain : We have proved there was fuch

a Faft as this was done and they do not go about

to prove that it was done elfewhere than where

we have laid it ; for if they did, their Witneffes

would be crofs-examined by us ; and then we know
what would become of them, then the Truth of

the Matter would come out : Therefore I would

make all this conftare. The Archbifhop might be

at Lambeth., and yet guilty in Middlefex., by his

Concurrence with what was done in Middlefex :

And I fay, my Lord, this is natural, upon the

Evidence that has been given, becaufe when they

were interrogated at the Council, and confefled

the Paper to be theirs, they made no fuch Expla-

nation of their Confeflion, of which they can

make any Advantage in their Defence. Here has

been nobody produced that proves any thing to

be done out of Middlefex •, fo that ftill if he's guilty

of the Faft proved, he muft be guilty in Middle-

fex.

Mr. Serj. Baldock. And it does not appear, in

this Cafe, but that my Lord Archbifhop might

write the fame Thing in Middlefex^ though he was

at Lambeth lb long as the Witnefs fpeaks of.

Mr= Juft. Powell. How do you make out that,

Brother .?

Mr. Serj. Baldock. He might do it when he

came over to the Council.

Sir Rob. Sawyer. He muft do it after it was pre-

fented.

Mr. Serj. Baldock. Might he not be fo long here

on this Side the Water, as to make fuch a fhort

Thing as this, before it was delivered ? Half a

Quarter of an Hour would have done it.

L. C. y. That's a Thing not to be prefumed.

Brother, efpecially fince he is proved not to have

been in Middlefex for fo long together.

Sir Rob. Sawyer. Mr. Serjeant is mightily mifta-

ken, for it is not pretended, that it was delivered

at the Time when the Archbifhop, and my Lords
the Bifliops, were before the Council.

Mr. Recorder. Either the Making

^eZ sZ'Jer'. ^^.^ Contriving, or the Publifhing of
this Libel will do upon this Infor-

mation ; for they fhall be taken to be one continued

complicated Aft, and then the Party may be tried

in either of the Counties, as the King will; as in

the Cafe of Treafon, it has been over and over

again adjudged, that if a Man does one Aft of

Treafon in one County, and afterwards goes into

another County, and does another Aft of Trea-

fon, the Jury of either of the Counties may en-

quire of the Faft done in the other. If they then

fliould take thofe two as feveral Afts, they were

feveral Offences, and they may be found guilty of

the one and acquitted of the other -, but if they

are taken as cjne continued Aft, they are but one
Offence, and the Jury of either County may try it.

If then, in this Cafe, the Jury of this County may
take Notice of the Publication which was here,

as certainly they may, if they will agree, as the

Lav/ certainly is, that the Writing of a Letter

v/ill be a fufficient Publication, if the Matter be

libellous. And there are Multitudes of Precedents

for that; and that the bare fetting of a Man's
Hand has been adjudged to be a Publication : Then
give me leave, my Lord, to bring it to a fimilar

Cafe: Suppofe a Man write a fcandalous Letter

from London, to a Judge or Magiftrate in Exeter^,

and fends it by the Poll, and the Letter is received

from the Poll at Exeter, and there opened ; would
any Man make a Queftion whether the Gentle-

man that fent the Letter may not be indifted and
profecuted for a Libel at Exeter, where the Libel

was received ?

Mr. Juft. Powell. There's no Queftion of that,

Mr. Recorder ; that comes not home to the Faft
in our Cafe : Undoubtedly in the Cafe that you put,

the Law is as you faid, but it is far different from
this Cafe.

L. C. J. There's nobody oppofes the Publica-

tion, but the framing of it where it was made.

Mr. Recorder. Suppofing then the Party were
at Exeter, and he were interrogated before the

Magiftrate, whether that were his Hand or no,

and he fhould own it to be his Hand, can any
body doubt whether his owning that to be his

Hand, would be a fufficient Evidence to prove a

Publication ?

Mr. Juft. Powell. But is that any Evidence
where it was written .? Or if it be not proved that

it was received at Exeter, would that be a Proof
of a Publication at Exeter ?

L. C. J. They do not deny the Publication.

Sir Rob. Sawyer. We do deny that there was
any Publication ; and they have proved no Place

where it was made.

Mr. Sol. Gen. My Lord, we are not for turning

my Lords the Bifhops out of the Way of Proof
that is ufual in fuch Cafes •, let them take it if they

will, that this was contrived and made in Surry.

But can they publifh it in Middlefex, without

committing an Offence.? and that is it we ftand

upon : We are not for laying a greater Load upon

my Lords the Bifhops than our Proof will anfwer.

Sir Rob. Sawyer. We thank you for your Com-
plement, Mr. Sollicitor.

Mr. Sol. Gen. Is this a fair Way of interrupt-

ing us when we are fpeaking? Durft any one have

ferved you fo when you were in the King's Ser-

vice .'' We would make our Duty as eafy as we can

to my Lords the Bifhops, and it may be eafier than

other Men would have made it. But, my Lord,

let it be a doubtful Cafe, that we cannot tell which

County it was made and contrived in, if it were

made and contrived in another County ; yet when
they brought it into Middlefex, there was a Publi-

cation in Middlefex ; and if my Lord of Canter-

bury confented to it, and if he caufed it to be pub-

lifhed, how can any body ever get him off from

that caufing of it to be publilhed } Here is a Pa-

per that muft be fuppofed to be my Lord Arch-

bifhop's Paper : Now either the World muft look

upon it to be an Impofture put upon my Lords

the Bifhops, or a real Paper made by them. If it

were an Impofture and an Affront put upon the

Bifhops, they ought to make it out for their own
Vindication, and to prove themfelves innocent: If

they do that, they do well, and they ought to have

Satisfaftion made them by thofe that have fo high-

ly injured them •, and the King cannot be better

pleafed, I am fure, than to find them fo : But if

Men will look one way and aft another, they muft

expeft to be dealt with accordingly. Will any

Man that has heard this Evidence, and fees that

thefe
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thefe Gentlemen will hot go the right Way to

Virork to prove their own Innocence, believe them

to be not guiky ? .'Tis plain they contrived it and

ligned it ; for can any one imagine that they fet

their Hands to a paper that was not formed and

contrived by themfelves ? Then let it go. That this

was done in another County, and we cannot punith

the Writing of it in this County ; yet ftiil they

are guilty of caufing it to be publifhed in this

County, and for that we may punifh them here :

We will be content with having that found that

we have proved, which certainly is an Offence.

Sir Rok Sawyer. We oppofe that, Sir.

Mr. Soil. Gen. You oppofe it! 1 know you'll

oppofe common Senfe ; we don't fpeak to you, we

fpeak to the Court. We are content with what is

plain, and do not defire to infift upon any ftrained

Conftrudion : We fay this is natural Evidence for

US} If this thing be a Libel, as we fay it is, then

the caufing it to be publifhed, is an Offence. The
Publication we fay was here in Middle/ex^ and of

that there is a clear Evidence, becaufe it was found

there, and came from the King's Hand, to whom
it was directed, and it could not come to the

King's Hand out of their Cuftody, without their

Confent : This, we fay, is a clear Evidence of

caufing it to be publifhed, lee the reil go as it will,

becaufe we will take the eafieft part of the Cafe,

and not go upon Strains.

Mr. Serj. Trinder. The greatefl Queftion is, I

think, now come to the publifhing

L. C. J. The Court is of Opinion, that its

coming to the King is a publifhing.

Mv.JuJi. Powell. Ay, my Lord, if it be prov-

ed to be done by thetn.

Mr. S. Pemherton. Before the Court deliver their

Opinion, we defire to heard.

" L. C. J. Brother, you (hall be heard in good

Time, but let them make an End on the other

Side, and when the King's Counfel havedone, we'll

hear you.

Mr. Serj. Trinder. My Lord, upon the Queftion

of Publifhing, it has been infilled upon, and the

Court feems to be very much of the fame Opi-

nion, that the Writing of it is a publifhing :

That it is without Controverfy, if the Writing

of it fell out to be in Mtddlefex, where the In-

formation is laid ; but that they would not have

to be fo by Argument, becaufe the Archbifhop

had kept in at Lambeth fo long. But, fuppofe

that it were fo 3s they would have it ; that is only

as to the Archbifhop, he being the Writer of it -,

but yet notv/ichflanding that, the other fix might

fubfcribe it in MiddlefeXy taking it, that there is

fuch a Face in their Argument as they would

have ir.

Mr. Soil. Gen. We will lay no greater Load on

the other fix than we do upon my Lord Archbi-

fhop, and we fay they are all guilty of the Publi-

cation in Middlefex.

Mr. Serj. 'Trinder. Pray, Sir, fpare me. • This pa-

per was in the Archbiihop's Cuftody and Power,

he taking of it himfelf -, and regularly it could not

have comcout of his Cuftody, in common Suppo-

fition, but ic muft come with his Confent. It was

afterwards in the power of the other fix, they had

it to fubfcribe -, whereas the Subfcription was non

confint ; they it may be can prove it themfelves, but

I will only deduce this Argument ; That if it after

comes into Middlefex., it muft be taken by Pre-

iumption to be fubfcribed by them there and pub-

liflied ; it muft be taken by Prefumption fo to be.
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L. C, J. No, Brother, we ought not to do any

thing by Prefumption here.

Mr. Jtift. Powell. No, no, by no means, we
muft not go upon Prcfurnptions, but Proofs.

L. C. y. I will not prefume it to be made in

Middlefex.

Mr. Serj. Trinder. But it is proved to be pub-
lifhed in Middlefex.

Sir Rob. Sawyer. My Lord, with Submifuons
there is no Evidence of the Publication.

Mr. Att. Gen. That the Court is to judge of.

Sir Rob. Sawyer. Pray, good my Lord, what
Inftance of a Publication have they given ?

Mr. Soil. Gen. The Court has heard the Evi-
dence, we leave it there.

Sir Rob. Sawyer. Was it their owning and ac-

knowledging it was their Hands, when the King
aflced them the Queftion at the Council-Table?
Surely the King's Counfel won't pretend that was
a Publication, when it v;as done at the King's
Command! It was certainly the King that pub-
liflied it then, and not my Lords the Bifiiops.

Mr. Att. Gen. Well faid.

Sir Rob. Sawyer. Don't you remember that,

when Mr. Blathwayt faid the King gave ic to be
read, and it was fliewed to theBifhops.?

L, C. J. I remember what Evidence Mr. Blath-
wayt gave of the Pafi^ages at the Council-Board
very well ; and I know what Mr. Attorney did
prefs about the King's promifing to take no Ad-
vantage.

Mr. Att. Gen. My Lord, Mr. Attorney is on the

other Side, he did not prefs ir.

L. C. J. Sir Robert Sawyer I mean ; I beg both
your pardons. Gentlemen, I think I have done In-

jury to you both.

Sir Rob. Sawyer, My Lord, we fay there is no
Evidence at all, that ever this was fent to the King
by the Archbifhop, or any of my Lords the Bi-

fliops; And as for the Cafes that they have put,

they might have put five hundred Cafes, and all

nothing to the purpofe.

Mr. Soil. Gen. So they might, and done juft as

others had done before them.

Sir Rob.. Sawyer. And fo are thefe ; for here is

the Queftion, We are in a Cafe where the Pub-

lication is that which makes it a Cri.me : Now I

would have them, if they can, put me any fuch

Cafe, and then apply it to this. In IVilliami's

Cafe, the Queftion is quite otherwife, and fo in

any Cafe of Treafon it muft be : Wherever

there is an Overt- Adl proved, it is the treafona-

ble Intention, and the ill Mind of the Traitor,

that is the Crime, and the Treafon (the Overt-

A61) is only to he the Evidence of- it. In that

Cafe of JVilliams, with Submiffion, my Lord,

the Publication was not at all necefTary, but the

very fecreteft Aft that could be done by him (if

it were an A61;) is an Evidence of the Mind •, and

fo the fending of the Book to the King himfelf,

though no Body elfe did fee it, was an Evidence

of the Crime of Treafon, yet it could not be

called a Publication. But in the other Cafe of

Sir Baptifl Hicks, which was in the Star-Chamber^

about fending a Letter of Challenge, it was

plainly refolved that it was no Publication of the

Letter, and that was not the Ground of the Judg-

ment given againft him there, that it was the

Publication of a Libel, but the very Fad was a

particular Offence ; for, faid the Court there, if

you will fend a Letter to a private Man, and

that is a Letter that will provoke him to break

Z z the
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the Peace, that is an Offence punifhable in the

Slar-Chamber i but that is not the Reafon which

was alledged, becaufe no Adlion will lie for want

of Proof, but quite the contrary ; becaufe they

may produce the Porter or Party that brought it,

and prove it that it came from this Man's Hands ;

and I do not queftion but that in the King's-

Bench at this Day, if a Man will write a Letter

privately to provoke another Man to fight, there

will lie an Information, but not for a Libel ; for

there it will be necelTary for to make an Offence,

that there may be a Publication ; for that is the

very Form of the Crime, and upon that Ground

were all thofe Judgments againft Libels in the

Star-Chamber. My Lord, I agree to write a Let-

ter to the King of another Perfon, or to make a

Petition to the King concerning another Perfon,

as of my Lord Chancellor, or the Judges, or the

like, to complain to the King of them fcanda-

louny,'With provoking and reviling Language,

that is a Publication ; and fo if I write a Letter to

one Man of another ; if there be Scandal in a Let-

ter, that is a Publication of a Libel ; and that is

the Difference that has been always taken, where

it is effential to make it a Libel , that there be a

Publication, fuch a Publication muft be proved,

and the Delivery of a Letter to a Man that con-

cerns himfelf, is no Publication ; but in this Ca'^q

they have not fo much as proved that it v^'as deli-

vered to the King.

Mr. S. Pemberton. My Lord, with your Lord-

fhip's Leave, I take it, that they have given no

manner of Evidence of a Publication; to fay, the

Writing and Subfcribing of their Names to a Pa-

per, is a Publication of that Paper, is fuch a Do-
<5trine truly as I never heard before. Suppofing this

Paper had lain in my Study, fubfcribed by me, but

never went further -, would this have been a Publi-

cation .'' They never faid any fuch thing. As to

Algernoon Sidney's Cafe, there was no Colour for it,

that it Ihould be a Publication ; but it was an

Overt- Adt of Treafon to compofe fuch a Book.
They have proved by our Contclfion here, that we
have fubfcribed this Paper ; they would take it now,
that therefore it mufl be prefumed we fent this to

the King, and fo furmife us into an Information

for making and publiQiing a Libel, which we fent

to the King ; but they do not prove it all. My
Lord, there are a thoufand Ways that it might
come into Middle/ex, and perhaps come to the

King's Hands too, without our Knowledge of De-
livery ; and fure you will not prefume thefe noble

Perfons without Evidence to be guilty of fuch an

Offence as this is fuggefled to be ! So that, my
Lord, and Gentlemen of the Jury, 'tis impoffible

for you to find this a Publication in Middle/ex ; and
for the other Thing (the writing this Paper) they

that would make it an Offence, muft prove where
it was done.

Mr. Serj. Levinz. My Lord, The Anfwer that

I lliall give to what has been faid on the other

Side, is very fhort : The Cafes that have been

cited are all Law, but not one Tittle to this Pur-
pofe. In Sir Baptiji Hick's Cafe, and fVilltams's

Cafe, it was proved they all fent them to the

Places whither they were dire6ted •, but is there

a Tittle of Proof that thefe Bifhops fent it here?

In all thofe Cafes they muft fend it either by a

Porter or a Carrier, and they fend it as their own
Aft, and when ir comes there, by their fending,

that is fufficient Proof of their Ad: in the Place
whither it is fent: And for Sidney's Cafe, there

I

was Treafon in the very Libel and Book that he

made •, and he was not indidbed for Publifhing, but

for Treafon, in the Place where it was found, be-

caufe it was found in his Poffeffion : But was this

ever in my Lord Archbifliop's Poffeffion in Mid"
dlefex, or the reft of the Bifhops, and were they

publifhing of it ? If it _had, then it had been their

Ad clearly : But that is the Thing wherein they

are defedive, that they do not prove that my Lords
the Bifhops fent or brought it here ; but upon the

Queftion afked them by the King, they acknow-
ledged it to be their Hands: So that, my Lord,
there is no Proof of any Fad done here, but an

Acknowledgment of a Fad done, no Body knows
where, upon the King's Queftion here in Middle'

fex : Is that any Pi oof of this Information ?

Mr. Fifich. Pray, my Lord, fpare me a Word
on the fame Side-, let us fee what the Evidence is.

The Evidence is this. That the King brought the

Paper to the Council-Table, and the Bifhops

owned their Hands to it : This is the Effed of

the Evidence, and all that is to prove the Form-
ing and Making a Libel in Middlefex^ and the

Publication of that Libel. And what is there-

fore inferred from thence? Why, having proved

that the King brought the Paper to the Council-

Table, and the Bifhops owned their H.mds

;

therefore, Firft, the Biftiops made this Libel in

Alidddlefex. Secondly, they brought ir to the

Council Table, and publifhed it at the Cvjur cil-

Table, or tlfe there is no proof at all : Fur here

is nothing of Evidence given of any Fad, but

becaufe they acknowledged it, therefore they made
it, therefore they gave it to the King in MiddU-

fex : This v/ere good Evidence if they had had

the Help of a Suppofition to make it good ; but

they want that, nor muft any fuch thing be ad-

mitted ; but I think they are fuch grofs falfc Con'
fequences, that I doubt not you'll be of Opinion,

here's no proof of a Publication in Middle/ex, and

then there is no proof at all againft my Lords the

Bifliops.

Mr. Pollexfen. I muft confefs, I hear them fay,

two Ads prove a Publication in this Cafe ; the

one is, the Writing of the Libel, and the Sub-

fcribing. If fo, then I think, upon the Evidence

that has been given, the Court muft needs be

fatisfied, that the Writing of it was in Surrey:

The next is their owning their Hands ; for there

is no Ad done that appears, or any Evidence

againft them of any Ad done, from the Time of

the Writing, to the Time that they were afked,

is this your Hand ? Surely no Man would ever

think this to be a Publication, where one is afked

by Authority, whether fuch a paper be his Hand,
and he acknowledges it in Anfwer to that Que-

ftion ! To turn this to be a Crime, I think it can

never be done, nor never was before. Then
there is nothing in the Cafe, that they can hold

to for Evidence, and proof againft my Lords

the Bifhops, but the Writing ; and that is ap-

parent to have been in Surry, or otherwife they

muft hold that the Anfwer to the King's Que-
ftion, this is my Hand, is a Pjblication. But truly,

my Lord, I think neither of thefe will do: But,

my Lord, to me this is a great Evidence in itfelf

againft the proof of a Publication, the Care and

Warinefs that has been ufed, that there fhould be

nothing at all of this Matter known, from the

Time that it was written, to the Time that they

came to be examined and fumrooned to appear as

Offenders. My Lord, the Nature of Libels is to

publifh
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publifli and proclaim Scandal and Defamation, or be publiOied ; for their owning their Hands does
elfe it lofes its End, and confequently its Name, not amount to Publication.

This, as it ftands upon their Evidence, is a mon- Mr. 5. Pemberton. My Lord, wc are upon this

ftrous Proof for my Lords the Bidiops, againft the Point with thenij whether here be any Evidence
King's Counfel ', for it feems, 'tis a very private of a Publication at all.

Mr. Jufi. Powell. Pray let us clear this firft ; for

if there be no Publication, there can be no caufing
of it to be publifhed.

Mr. Alt. Gen. My Lord, if you think fit, we
iliall go on, and referve this Pohit till afterwards.

Mr. Soil. Gen. They may make Objedions, if

they think fit.

L. C. J. So they may, and they fay if chefe Ob-

ry pr

Matter, io cautioufly and warily carried, that there

is not any Evidence of the Faft, but only the

Names of the Perfons that writ it, till they come
to be examined by the greateft Authority, Is this

your Hand ? And then they own it fo to be. How
can this be taken to be a Publication.'' And it will

be a Thing of wonderful Confequence, if an An-
fwer to a Queftion put by Authority, fhould

amount to a Crime, as it would in this Cafe: That jedions are with us, we need go no farther.

would be as if Authority that fhould be employed

to do Right, would be turned to do the greareft

Wrong j for it is the Duty of all Men to anfwer

when examined by a lawful Authority, and it

would never be offered at fure in any other Cafe.

If a Man comes before a Magiftrate, and confeffcs

any thing, that indeed is Evidence, but is not a

Crime ; for there is a great deal of Difference be-

tween Evidence and the Crime ; but that this

fhould be both an Evidence and a Crime too, is,

I think, a very flrange Conftruftion ; and for the

other Part (the Writing of itj I fuppofe the Court

is fatisfied that it was in another County.

Mr. S. Pemberton. But, my Lord, if they be
not with us, we have a Referve to give a farther

Anfwer to it, and to offer Evidence againft the
Evidence they have olfered.

Mr. Soli Gen. With all our Hearts, give in Evi-
dence what you can.

Mr. Att. Gen. Then pray, my Lord, let us go
on to anfwer this Objedion.

L. C. y. Pray do, Mr. Attorney.

Mr. Att. Gen. My Lord and Gentlemen of the

Jury, I would firft obferve how far we have gone.
That there was fuch a Paper written is clear be^
yond all Queftion, and written by my Lord Arch-

Sir George irebj. I defire your Lordfhip to fpare biftiop of Canterbury, and that it was figned by
me a Word, which I think has not been obferved

by the Counfel that have fpoke before. The
Queftion that remains, is, Whether my Lords
the Bifhops did publilh this Paper ? This is a Mat-
ter of Fad that lies upon the Profecutors to prove.

Now I think they are fo far from having proved

that the Bifhops did publifh it, that, on the con-

trary, they have proved that their Lordfhips did

not publifli it. The Evidence they have offered

for this Matter is a Confeffion. This Confeffion

is teftified by Mr. Blathwayt, and he fays the Bi-

Ihops were afked at the Council whether they

did fubfcribe and publifti this Paper, and that

their Anfwer was, that they did fubfcribe, but not

publifti it.

Now a Confeffion muft be taken together, and

muft be admitted to be entirely true by them that

produce it ; they fhall never be allowed to take

out and ufe one Piece, and wave the reft.

, Why then by this Evidence of Confeffion,

taken as it ought, it appears that the Bifhops,

though they did fubfcribe, did not publifh the

Paper : So that, I fay, the King's Counfel have

hereby plainly proved, that the Bifhops did not

publifh this Paper, and yet this is the only Evi-

dence upon which they would infer that they did

publilh it.

Mr. Att. Gen. Look you, it does lie upon you,

Gentlemen, to prove it was done elfewhere than

in Middle/ex.

Mr. Finch. Sure Mr. Attorney is in Jeft.

Mr. Att. Gen. No, I atn in good Earneft •, all

the Proof .that we have given has been in Middle-

fex, and you can beft tell whether you did it in

Middlefex or no.

Mr. Finch. My Lord, we have done as to this

Objedion ; for we fay they have not Droved their

Cafe.

L. C. J. Mr. Pinch, you may obferve (and I

am fure you do obferve as well as any Body in all

Cafes) but I fay you may obferve that they are

off of every thing but caufing it to be publifhed ;

now that does lie upon the King's Counfel to

the reft of the Bifhops, but not in the County of
Middlefex, and that this Paper was publiftiedj is

agreed on all Hands.
Mr, Juft. HoUoway. No, they do not agree to

that.

Mr. Att. Gen. Do I fay it was publiflied by them ?

But there was fuch a Paper publifhed,

Mr. S. Pemberton. No, we fay it was never pub-
lifhed at all.

L. C. y. Pray, Brother Pemberton, be quiet ; if

Mr. Attorney in opening does fay any thing that

he ought not to fay, I will corred him, as I

would do any Body that does not open Things
right as they are proved ; but pray don't you that

are at the Bar interrupt one another, it is unbe-

coming Men of your Profeffion to be chopping in

and fnapping at one another— Go on
Mr. Attorney.

Mr. Att. Gen. I fay, that the Paper is proved
to be written and figned by my Lords the Biihops -,

that I take for granted, and that the Paper fo

figned and written is now publiflied to the World,
is alfo evident ; but the Queftion is who it was
done by, or who cauftd it to be done, we are

reduced to that Queftion, Now, firft, it is

agreed on all Hands, that if I fend a Letter to a

private Man containing fcandalous Things in it,

though there is no Proof more, but that it was
fent fealed, and received by the Party : In that

Cafe it was a Fault punifhable in the Star-Cham-
ber, as a Crime ; but now that this was received

by the King, and written by them, there is no

room for Doubt ; for you hear it was produced

by the King ar the Council Board, and they aflced

upon it, if it were their Elands.-' That the King
did receive it, there is no room for Queftion, or

that they did write it ; but the Queftion is, fronx-

whom the King had it? I am fure they muft

fhew that fome Body elfe did it ; and unlcfs rhey

do fhew that, I hope there is no manner of Que-
ftion but it came from them, and they did it ;

though no Man living knew any thing of this
'

Matter, but whom they thought fit to communi-
prove, that my Lords the Biftiops did caufe it to cate it to •,

yet ftill they putting the King upon
Vol. IV. Z z 2 the
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the Neceffity of fhewing this Power, in order to

his obtaining Satisfaftion for it, or elfe he muft

remain under the Indignity without Reparation,

it ought to be put upon them to clear the Fa6t

;

for if he does not produce it, then muft the

King put up the higheft Injury and Affront that

perhaps a Man can give the King to his Face, by

delivering a Libel into his own Hands ; and if he

does produce it, then, fay they, that is not our

Publication, we prove it to be your Writing and

Signing, and we prove it to come from the Hand
of the King againft whom it was compofed ; for

we fay it is a Libel againft his Majefty, his Go-

vernment and Prerogative : If then all thofe

Cafes that have been cited be Law, then fure

there never was a ftronger Cafe in the World than

this -, and I hope the Law goes a little farther in

the Cafe of the King, than it does in the Cafe of

a private Man. No Man muft think by Policy to

give private Wounds to the Government, and dif-

parage the Adminiftration of it, and then, when

he is called in Queftion about it, fays he, pray

prove that I publifhed it, or elfe you fhall not pu-

nifh me for it. We prove you framed it, and writ

it, and figned it, and we prove it came to the

King's Hand, of whom ic was compofed, muft

we produce two Witneffes of the Delivery of it to

the King ? Surely there will be no need of any

thing of that.

Mr. Soil. Gen. My Lord, w€ have reduced it

now to a very narrow Queftion ; for, as Mr. At-

torney has faid, my Lord, there is no Doubt but

that my Lords the Bifhops are the Authors of this

Paper ; there is no Doubt but they figned it, and

there is no Doubt but that their figning of it

thought it were at Lambeth, as they fay, is a

Publiftiing of it : But however, this is plain and

manifeft, that this Paper was publifhed, and that

this was publifhed in Middle/ex, this is as plain

too : Now then there is nothing left but this Que-

ftion, whether my Lords the Bifhops, who framed

the Thing, who wrote the Thing, who figned

the Thing, were not the Occafion or Caufe of its

Publication, or privy or confenting to ic ? My
Lord, I will reduce it to a very plain Point ; for

we are upon a rational Queftion, before a rational

Court, and a rational Jury, whether thefe Lords
did all of them in the County of Surry, confent

to the Publifhingof this Paper in Middle/ex ? For
it is publifhed in Middlefex (that we fee) and if

they are guilty of that Part of the Information of

caufing it to be publifhed, now what do they fay

to it .'' Say they, is agreed, that it is publifhed in

Middlefex, but it is not proved to be publifhed by
us.

L. C. y. No, they do not fay fo, they agree it

was in Middlefex, but not publifhed.

Mr. Juft. Powell. Mr. Sollicitor, they do agree

it was in Middlefex, but not publiftied to be fure,

nor by them.

L. C. J. Mr. Sollicitor, I'll tell you what they

ftand upon ; they fay you ought to prove it to be
delivered to the King by the Bifhops, or fome Body
employed by them ; for upon that went the Refo-

lution that was in Williams's Cafe, that he fent it

to the King ; but here is no Body that proves that

is was delivered to the King in this Cafe, fo that

how ic came to the King non covftat.

Mr. Soil. Gen. There will be the Queftion be-

tween us, whether this be not a Publication.

Sir Rob. Sawyer. Pray, Mr. Sollicitor, prove
your Cafe before you argue it.

L. C. y. Firft fettle what the Cafe is before you
argue it.

Mr. Soil. Gen. My Lord, I'll put you the Cafe.

Here does appear in Middlefex a Paper that is a
Libel in it felf, and this Libel is proved to be

written and formed by thefe Perfons ; this Libel

coming into Middlefex, the Queftion is, whether

they are privy to it ? I fay, in point of Prefump-
tion it muft come from them.

L, C. y. I cannot fuppofe ic ; I cannot prefume
any thing.

Mr. Soil. Gen. My Lord, I fpeak of that Vv'hich

is a common Prefumption, a natural Prefumption,

what we commonly call a violent Prefumption,

which is a legal Prefumption, and has always
been allowed for Evidence. Now whether there

be not fuch a Prefumption, in our Cafe, as to

induce your Lordfhip, and the Jury to believe

that it cannot be otherv/ife ; or at leaft to put
the Labour upon them, to fhew how it came out

of their Studies, and how it came to the King's

Hands •, for it is in their Power to ihew the Truth
of this Matter, how it was ; if they do not, the

Prefumption will lie upon them. That the Paper
came to thc^ King, that is plain enough, and its

coming to the King's Hands, is a plain Proof of
a Publication in Middlefex', and who fhould brincr

it to the King, but thefe Gentlemen in whofe
Power it was ? There is no Man undertakes to

fay, he loft it, then what elfe is to be believed, but

that ic came from them .'' I fptak of common
Suppofition and Belief; they may very well fliew

ic, if ic were not fo. All that we can fay in it is,

here is a Paper in Middlefex, this you a^^rced

was once your Paper, and in your Power, pray

fliew what became of it, it lies upon you to clear

this Doubt.

Mr. Recorder. My Lord, there is but this Que-
ftion in the Cafe ; the Queftion is not, whether the

owning it be a Publication, but whether here be

any Evidence that they did deliver it to the King.
Now if they did deliver ic to the King, that will

be agreed to me to be a Publication.

Mr.yufi. Hplloway. No doubt of it, if you can

prove it.

Mr. Recorder. Pray, Sir, fpare me: That they

did it, you have this Evidence -, firft, that they were
the Authors of this Paper by their own Conteffion,

that this was in the County of Middlefex, and that

when they were aflced concerning it, they owned
it to be their Hand-writing. Now whether you
can in the leaft queftion after all this, their deli-

vering of it to the King, or that it came to the

King's Hands without their Knowledge or Con-
fent, is that which lies before your Lordlhip for

your Judgment.
L. C. y. I will afk my Brothers their Opinion ;

but I muft deal truly with you, I think it is not

Evidence againft my Lords the Bifhops.

Mr. yuft. Holloway. Truly I think you have failed

in your Information ; you have not proved any

thing againft my Lords the Bifhops in the County
of Middlefex, and therefore the Jury muft find them

not guilty.

Mr. Att. Gen. I'll put you but one Cafe, my
Lord : A Man has an Opportunity fecretly to deli-

ver a Libel into the King's Hands, when no Body
is by, and fo there can be no Proof of the De-
livery.

Mr. yuft. Powell. 'Tis a dangerous thing, Mr,
Attorney, on the other fide, to convidt People of

Crimes without Proof.

Mr.
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yix.Alt.Gen. But fhal! a Man be permitted thus to

affront the King, and there be no way to punifh it?

L. C. J. Yes, there will fure, but it will be a ve-

ry ftrange Thing if we fhould go and prefume that

thefe Lords did it, when there is no fort ofEvidence

of it •, 'tis that which I do affure you I cannot do :

We muft proceed according to Evidence, and Forms

and Methods of Law -, they may think what they

will of me, but I always declare my Mind according

to my Confcience.

Mr. Serj. Trinder. But as to that other Point,

whether their owning of it be a Publication, has not

been particularly fpoke to.

L. C. J. Mr. Attorney, and Mr. SoUicitor, if

there were enough to raife Doubt in the Court, fo

as to leave it to the Jury, I would fum up the Evi-

dence.

Mr, Soil. Gen. My Lord, we know it is with the

Court, thefe Lords infilled upon it, that it was a

great while in their Hands •, but it feems as far as

our Evidence has gone hitherto, their Confefllon

went no farther than that it was their Paper, and we

muft not extend their Confeffion further than it was ;

but I think we fhall offer a fair Evidence that they

did deliver it in the County of Middle/ex.

L. C. J. Indeed, indeed, you ought to have gone

to this, Mr. SoUicitor, before the Court gave their

Opinions.

Mr. Soil. Gen. Pray call Mr. Blathwayt again.

[Mr. Blathwayt called.]

L. C. y. Mr. SoUicitor, unlefs you are fure that

Mr. Blathwayt is a Witnefs to the Publication, 'tis

but fpending the Court's Time to no Purpofe to

call him.

Mr. Soil. Gen. We are fure of nothing, my Lord,

but we muft make ufe of our Witneffcs, according

to our Inftrudlions in our Briefs.

[Then Mr. Blathwayt appeared.]

Mr. /itt. Gen. Mr. Blathwayt, you were fworn

before.

Mr. Blathwayt. Yes, Sir.

Mr. Jtt. Gen. You were prefent when this Paper

or Petition was delivered by the King, at the Coun-

cil-Board.

Mr. Blathwayt. Yes, I was fo, Sir.

Mr. Att. Gen. Do you remember any thing of

the Bifhops acknowledging their Delivery of it to

the King ?

Mr. Soil. Gen. Mr. Blathwayt, I would aflc you,

was there any mention in Difcourfe with my Lords

the Bifhops, how that Paper came into the King's

Hands ? Was there any mention of what it was done

for, upon the Account of Religion or how ?

Mr. Blathwayt. I don't remember any thing of

that Mr. SoUicitor, [at which there was a great

Laughter.']
'

L. C. y. Pray let us have no Laughing, it is not

decent ; can't all this be done quietly without Noife ?

Pray, Mr. Blathwayt, let me afk you. Do you re-

member there was any Difcourfe how that Writing

came into the King's Hands ?

Mr. Blathwayt. I received it from the King's

Hands, and I know it was prefented to him by my
Lords the Bifhops.

L. C. y. How do you know it was prefented to

the King?
Mr. Blathwayt. I heard the King fay fo feveral

Times.

Mr. Soil. Gen. Pray mind my Queftion, Sir, firft

I afk you who produced the Paper at the Council-

Table ?

Mr. Blathwayt, The King,

361
Mr. Soil. Gen. What faid the BiflropS when that

Paper was fhewed them ?

Mr. Blathwayt. Then, as I remember, they were
aflced, whether that was the Paper that they deliver-
ed to the King ?

Mr. Soil. Gen. Then what faid the Bifhops ?

Mr. Blathwayt. They at firft Icrupled to anfwer,
and they faid it might be made ufe of to their Pre-
judice if they owned it,

Mr. Jtt. Gen. Pray, Mr. Blathwayt, confider
again ; was that the Queftion put to my Lords the
Bifhops, whether that was the Paper that was pre-
fented by them to the King ?

Mr. Blathwayt. I do think, to the beft of my
Remembrance, that my Lord Chancellor did afk
them to that Purpofe, I cannot fpeak to the very-
Words.
Mr. Soil. Gen. And upon this, what Anfwer did

they make?
Mr. Blathwayt. My Lords the Bifhops fcrupled

to anfwer the firft and fecond Time, as I told you
before, but they did own it was the Petition that they
prefented to the King, to the beft of my Remem-
brance.

Mr. Soil. Gen. Did the Archbifhop do any thing
to own it ?

Mr. Blathwayt. Yes, both my Lord Archbifhop
of Canterbury and the reft of the Bifhops did own
all the fame Thing.
Mr. Soil. Gen. Was this done at Whitehall?
Mr. Blathwayt. Yes, at the Council-Table.
L. C. y. Pray recoiled yourlelf, and confider

what you fay, did they own that that was the Paper
they delivered to the King ?

Mr. S. Pemberton. Pray, my Lord, give us leave
to afk a Queftion to clear this Matter ; was the
Queftion put to them, whether it was the Paper
that they delivered, or whether it were t-heir Hands
that were to it ?

Mr. Blathwayt. My Lord, I do not exadly re-

colled the Words.
L. C. y. But pray tell us, if you can, what the

Queftion was ?

Mr, Blathwayt. My Lord, I do not remember
the very Words, but I think if Mr. Serjeant Pember-
ton be pleafed to repeat his Queftion, I fhall give
him. a iarisfadory Anfwer, as well as I can.

Mr. S. Pemberton. Sir, that which I aflc you is

this. Whether the Queftion that was put to iny

Lords the Bifhops at that Time was, Whether this

was the Paper that they deliver'd to the King, or
whether thofe were their Hands that were to it ?

Mr. Blathwayt. My Lord, I did always think

that it was a plain Cafe, that that was the Paper that

they deliver'd to the King; and my Lords the Bi-

fhops did never deny but that they gave it to the

King, and I had it from the King's Hands.
L. C. y. But we muft know from you (if you

can tell us) what the Qiieftion was that was put

to my Lords the Bifhops ; were they afked. Whe-
ther thofe were their Hands that were to that Paper,

or was it, Whether they delivered that Paper to the

King?
Mr. Blathwayt. As to the firft Part, that they

owned 'twas their Hands, that I am fure of •, but as

to the other, I do not remember what the Words
were.

\At which there was a great Shout.']

Mr. Att. Gen. Pray Mr. Blathwayt recoiled your-

felf, you fay the King produced it.

Mr. Blathwayt. Yes, Sir.

Mrv
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Mr. Alt. Gen. Do you remember that the King

afked them any Queftion upon the producing ot

it?

Mr. Blalhwayt. My Lord Chancellor allied

them, if thofe were not their Hands to the Peti-

tion.

Mr. Soil. Gen. Was there any other Matter in

Difcourfe, whether that was the Paper that was de-

livered by them to the King ?

Mr. Blathwayt. I cannot fo pofuively fay what

were the Words that my Lord Chancellor ufed.

, Mr. Serj. Levinz. Pray do not twift a Man fo,

Mr. Sollicitor.

Mr. Soil. Gen. And you are not to untwift a Man
neither, Mr. Serjeant.

Mr. Jn. Gen. Do you remember that the King

faid any thing of the Paper being delivered to

him ?

Mr. Blalbwap. The King has faid it feveral

times ; I believe I have heard him fay it ten times

at leaft.

Mr. Jit. Gen. Did he fay it at that Time ?

Mr. Blathwayt. 1 cannot pofuively fay that he

did. Sir.

Mr. S. Pemberton. He cannot anfwer it ; why
will you prefs it ?

Mr. Blathwayt. My Lord, here i: the Clerk of

the Council that was then in waiting, he took Mi-

nutes, and perhaps can remember more than I.

Mr. Soil. Gen. Here they cry he cannot anfwer it,

^if they could tell what he can anfwer better than

him&lf. Pray, Mr. Bridgman, was there any Que-
ftion to this Purpofe, either from my Lord Chan-

cellor, or from the King, whether that was the

Paper that was prefented by my Lords the Bifhops,

or delivered to the King -, for I fee you are very nice

as to Words, and you do very well ; but was there

not a Queftion to that.Purpofe ?

Mr. Bridgman. Sir, I do not remember ; for I

fpeak to the beft of my Remembrance in all this

Matter. I fay, I do not remember that that Que-
ftion was aflted in thofe very Words, but I do re-

member fomething was faid to that Purpofe, but by

whom I cannot particularly fay.

Sir Rob. Sawyer. To what Purpofe .''

Mr. Soil. Gun. It is very ftrange that they won't

let the Witnefs fpeak, but are continually interrupt-

ing him.

Sir Rob. Sawyer, Mr. Sollicitor, no body inter-

rupts him.

L. C, J. Why, do not I behave myfelf between

you all as I ought to do ? Pray Sir Robert Sawyer

fit down, you cannot be contented, when the Man
does you no Harm.

Mr. Soil. Gen. Pray confider, did my Lords the

;> Bifhops fay any thing, or was there any Difcourfe

Concerning the Paper, whether it was delivered to

the King or no ?

Mr. Bridgman. Mr. Sollicitor, I have told you
as near as I can what I do remember. I know
not by whom it was faid, but that Queftion, or

to that Purpofe, was afked, whether that was
the Petition they delivered ; but I do not re-

member whether the Queftion was direftly afked,

or anfwered ; there was fomething about it, and fe-

veral PafTages there were ; but whether fpoken by
my Lord Chancellor, or who, I cannot remem-
ber.

Mr. Soil. Gen. You fay there was that which fuf-

ficiently denoted a Queftion to that Purpofe, and
they faid noching againft it.

Mr. Bridgman. No, there was no Denial of it.

Mr. Soil. Gen. I fee you do not remember the

Particular, nor do we defire it of you.

Mr. Bridgman. They did not deny it, nor confcfs

it.

Mr. Soil. Gen. Then, in your Apprehenfion, did

they own that they delivered that Paper to the

King .?

L. C. J. You muft not afl< that, Mr. Sollicitor,

it is not a fair Queftion to aflc him what he appre-

hended.

Mr. Soil. Gen. He faid it before himfejf.

L. C. J. But his Apprehenfions are no Evidence,
and it is a fort of a leading Queftion which we muft
not allow of.

Mr. Soil. Gen. Then if your Lordfhip do not

like it, I will not afk it, but I will afk him another

Queftion.

L. C. J. Ay, ten if you will, fo they be fair

ones.

Mr. Soil. Gen. Was it upon the firft or fecond

Time of their being examined .? /

Mr. Bridgman, 1 cannot ttll, it was not the

lirft Time, all of it, I believe •, for at the firlt

Time my Lords the Bifl^ops made fome Scruple

of anfwering or owning any thing; and whatfo-

ever they owned, they faid, they hoped it fhould

not be made ufe of to their Prejudice. I remem-
ber no Reply that was made, nor any thing far-

ther, only my Lord Chancellor faid, they were

not to capitulate with their Prince j but they were

required to anfwer the Queftions that were afked

them.

Mr. Soil. Gen. What were thofe Queftions ?

Mr. Bridgman. I have told you already, as well

as I can remember.

Mr. Soil. Gen. But did you take it upon the

main that they owned the Delivery of that Paper to

the King ?

Mr. Juft. Powell Mr. Sollicitor, you have been

told you are to afk no fuch Queftions.

Sir Rob. Sawyer. Nor never was there fuch wire-

drawing of a Witnefs in this World before.

L. C. J. Pray fit ftill. Sir Robert Saw\er, you are

not to teach us what we are to do -, Mr. Sollicitor

muft afk Qutftions that are proper for him, and
not fuch as thefe ; but the Court muft corredl him,
and not you.

Mr. Soil. Gen. Mr. Bridgman is very cautious,

and he is to be commended for it ; but we would
get the Truth out of him if we could. Pray, Sir,

if you can remember, recoiled your felf, whether

by any Queftion to that Purpofe, it vyas believed

that they did own the Delivery of the Paper to the

King.

Mr. Bridgman. I told you, Mr. Sollicitor, as to

that at firft, that I do not remember the very Words
of the Queftion ; but I believe there was no body
doubted that that was not the Paper.

Mr. Soil. Gen. You fpeak well in your way ; but

thefe Gentlemen are very unwilling you fhould teli

your Opinion.

L. C. y. His Opinion is no Evidence, therefore

you muft not af!< any fuch Queftions, Mr. Solli-

citor.
''^—

Mr. Bridgman. As foon as the Petition was deli-

vered, within a few Hours after I faw it, the King
fhewed it to feveral People, and he faid, it was the

Petition the Bifhops had delivered ; he took it into

his own Cuftody, and afterwards commanded me to

write a Copy of it, and there was no Copy made of it

but that one ; but notwithftanding that, I do re-

member I did fee a Copy of the Petition, within a

Day
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pay or two afeer it Was prefentedj about the

Town.
Mr, Soil. Gen. Pray how many Days was this

before the Difcourfe in Council upon their Exami-
nation ?

Mr. Bridgman. How many Days was what,

Sir?

Mr. Soil Gen. When the King gave the Paper to

be copied.

Mr. Bridgman. It was upon the Sunday.

Mr. Soil. Gen. But you lay, as you believe, it was

in a few Hours after the Paper was delivered to the

King, tJaat you did fee it ?

Mr. Juft. Powell. But what makes him fay, that

this was delivered to the King, but only Hear-

fay ?

L. C. J. Pray, Mr. Sollicicor, will you produce

that which is Evidence, and not fpend our Time in

that which is not.

Mr. Soil. Gen. My Lord, I would make no more

of it than it is.

Mr. Serj. Lev'wz. 'Tis a fhameful thing to offer

fuch things in a Court of Juftice.

Mr. SeryPemberlofi. 'Tis a Pradice that ought

not to be endured.

L. C. J, Pray Brothers be quiet, or I'll turn

him loofe upon you again, if you'll not be quiet:

What is the Matter ? Cannot you let us alone ? We
Ihall do every body right. Come, to fhorten this

Matter, I afk you but this one Quef^ion, and that

may fatisfy any one that has common Honefty about

him ; Do you remember whether or no they were

alked, if that was the Petition that they delivered to

the King ?

Mr. Bridgman. My Lord, I have anfwered that

Quellion as direftly as I can -, I do not pofitively

remember that that was the Queftion.

L. C. y. Mr. Sollicitor Genera], you muft be fa-

tisfied when proper Queftions are fairly anfwered,

and therefore pray be quiet.

Mr. Jit. Gen. However, we pray we may afk

the Clerks of the Council ; it may be they may
remember more— Sir John Nicholas, you were at

the Council-Table that Day my Lords the Bifhops

were examined about this Paper.

Sir John Nicholas. Yes, Sir, I was.

Mr. Jit. Gen. Pray did you obferve that the

King produced the Petition ?

Sir John Nicholas. No, indeed, I did not fee

it.

Mr. Jit. Gen. Did you obferve any thing that

pafTed there in Dircouife .''

Mr. Soil. Gen. Did you obferve any Queflions

that were alked the Bifhops, either by the King or

by my Lord Chancellor ?

Sir John Nicholas. I think my Lord Chancellor

did afk them, if that was their Hands to the Peti-

tion, and they owned it.

Mr, Soil. Gen. Do you remember whether they

owned, that they delivered that Paper to the

King ?

L. C. J. I'll aflc you, Sir John Nicholas, Did my
Lord Chancellor afk them this Queftion, Is this the

Petition you delivered to the King?
Sir John Nicholas. I do not remember that.

[Then there was a great Shout.']

Mr. Soli. Gen. Here's wonderful great Rejoycing

that Truth cannot prevail.

Mr. Scrj. Pemberton. No, Mr. Sollicitor, Truth
does prevail. -

Mr. Soil. Gen. You are all very glad that Truth
is ftifled, Mr. Serjeant.

3<J3

Mr. Serj. Trinder. Pray, Sir John Nicholas, let me
afk you one Queftion; Was there any Difcourfe
about delivering that Petition to the King ?

Sir John Nicholas. Indeed I do not remember it.

_

Mr. Soil. Gen. There's Mr. Pepys, we'll examine
him.

[Mr. Pepys fworn.]
L. C. J. Come, I'll afk the Queftions ; Were

you at the Council-Board when my Lords the
Bifliops were committed ?

Mr. Pepys. Yes, I was.

L. C. J. What were the Queftions that were
afked, either by the King or by my Lord Chancel-
lor?

Mr. Pepys. My Lord, I would remember as
well as I could ; the very Words, and the very
Words of the Queftion, were, I think, My Lords,
do you own this Paper ? I do not remember any
thing was fpoken about the delivering ; but I be-
lieve it was underftood by every Body at the Ta-
ble, that that was the Paper that they had deliver-
ed.

L. C. J. Well, have you done now ? But to fa-

tisfy you, I'll afl< this QLieftion ; Was this Queftion
aflced, My Lords, was ttiis the Paper you delivered
to the King ?

Mr. Pepys. No, my Lord.
Mr. Ah. Gen. Pray, Sir, do you remember whe-

ther the King himfelf afked the Queftion?
Mr. Pepys. You mean, I fuppofe, Mr. Attorney,

that thefe were the Words, or fomething that im-
ported their delivering it to the King.

Mr. Alt. Gen. Yes, Sir.

Mr. Pepys. Truly I remember nothing of that.

Mr, Soil. Gen. Did you obferve any Difcourfe
concerning their Dt^Iivery of it to the Kino?

Mr. Pepys. Indeed, Mr. Sollicitor, I do not.

Mr. Jtt. Gen. Swear Mr. Mufgrave.
[Mr, Mufgrave fworn.}

L. C. J. You hear the Queftion, Sir, what fay

you to ir.

Mr, Mufgrave. My Lord, I will give as fhorc

an Account of it as I can : The firft Time after

his Majcfty had produced the Petition, and it was
read at the Board, his Grace the Lord Archbi-
fhop of Canterbury, and the other fix Reverend
Lords the Biftiops, were called in, and it was
aflced of them, if they owned that, or if it was
their Hands ; my Lord Archbifhop, in the Name
of the reft, did decline anfwering, upon the Ac-
count that they were there as Criminals, and
were not obliged to fay any thing to their own
Prejudice, or that might hurt them hereafter

;

but if his Majefty would command them, and if

he would promife that no Advantage fhould be

rrlade of whatfoever they confefTed, then they

would anfwer the Queftion : His Majefty made
no Anfwer to that, but only faid he would do no-

thing but what was according to Law -, whereup-

on the Bilhops were ordered to withdraw, and be°

ing called in a fecond Time, the Petition was fhewn

to them, and they were afl<;ed if they did own it,

or if \t was their Hands, and I think my Lord
Archbifhop did then fay, we will rely upon your

Majefty, and fome fuch general thing was faid,

and then they did all own that it was their

Hands : I cannot fay the Petition was read to

them.

Mr. Juft, Powell. Mr. Blalhwayt, as I remem-
ber, faid it was the third Time,

Mr. Mufgrave. It was the fecond Tiipe, to the

beft of my Remembrance,
L. C, J,
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L. G. J. Pray, Sir, was there any Queftion to

this Purpofc? Is this the Paper you delivered to

the King?
Mr. Mufgrave. I do not remember that ever any

fiich direct Queftion was afked.

Mr. Juft. AUybone. Bur, as my Brother Pemler-

ton did very well before diftinguifh, there is a great

deal of Difference between the owning the Subfcrip-

tion of a Paper, and between the owning of that

Paper. Mr, Pepys did fay that they did own the

Paper, and upon my Word that will look, very much

like a Pulication.

Mr. Mufgrave. I remember, my Lord, there was

at the fame Time a Queftion afked, becaufe feveral

Copies had gone about the Town, whether they

had publifhed it ; and my Lord Archbilhop did fay,

he had been fo cautious, that he had not admittetf

his own Secretary, but writ it all himfelf ; and the

reft of the Bifhops did fay, they did not publifh it,

nor ever gave any Copies of it.

Mr. Au. Gen. My Lord, I confefs, now it is to

be left to the Jury upon this Point, whether tho'

there were not a poficive Witnefs that was by when

the thing was done, yet upon this Evidence the Jury

?an find any otherwife than that the thing was

done ; truly, I think, we muft leave it as a ftrong

Cafe for the King : I could have wifhed indeed,

for the Satisfadion of every body, that the Proof

would have come up to that ; but we muft make
it as ftrong for the King, upon the Evidence given,

as it will bear. Now, my Lord, take all this whole

Matter together, here is a Paper compofed, framed,

and written by feven learned Men, and this muft

be written by fuch Perfons, fure for fome Pur-

pofe. It is direfted as a Petition to the King, and

this Petition did come to the Hands of the King

(for the King produces it in Council) and my
Lord Archbifhop, and the reft of the Bilhops,

owned their Hands to it. Then the Queftion is,

my Lord, whether or no there be any room for

any body living to doubt in this Cafe that this was

not delivered by my Lords the Bifhops to the King,

though it be not a conciufive Evidence of a po-

fitive Fact ; yet unlefs they fhew fomething on

the other fide, chat may give way for a Suppo-

fition to the contrary, that it came out of their

Hands by Surprize, or that any body elfe delivered

jt to the King, without their Knowledge or Con-
fent, here muft needs be a very violent Prefump-

tion that they did do it ; and when nothing of

that is faid on their fide, can any Jury upon their

Confciences fay, that it was not publifhed by them?
And it being found in Middlejex, though it might

be written and compofed in Surrey, yet furely we
have given a convincing Evidence, that either they

publifhed it, or caufed it to be publifhed in Middle-

fix.

[Pray call Mr. Grayham.]
Crier. He is gone out of the Hall.

Mr. Soil. Gen. My Lord, there is in Law a Pre-

fumption that is Evidence, though there be no pofi-

tive Proof.

Sir Rob. Sawyer. But not in an Information for a

Libel.

Mr. Soil. Gen. This is a meer Queftion of FacSl

;

there is no Difficulty in the Law of it at all i for

it is plain, if thefe Lords, or any of them, did

confent and agree to the publifhing of this Paper
in Middlejex, they are guilty of this Information ;

and whether they are guilty or not guilty, we do
rely upon the Circumttances proved, which are

violent : Firft, that they were the Men that

contrived, and fet their Hands to it, and fo were
the Authors of it, is undeniable ; for they have
owned it : Men of their Learning and Parts never
did any fuch thing in vain : And then that they

were concerned in the publifliing of it in Middle-

fix, we offer for Proof that which was faid by
Mr. Pepys and Mr. Blathzvayt, who, though
they do not come dircdly and exprefsly to the

formal Words of fuch a Queftion, yet they tell

you, efpecially Mr. Blalhzvayt, that they did ap-
prehend it, and it was the Collection of all their

Thoughts, and they took it for granted, as a Thing
that every body was fatisfied in, that they did
deliver that Paper to the King. I muft confefs,

and agree, there is no Proof of the Delivery of it

by my Lords the Bifliops to the King •, but we
know very well, that ic is no Wonder, when a
Paper is Libellous, that Men fliould ufe all the

Skill they can to publifh it with Impunity : And
this is a Thing that was done after fome Time
of Premeditation and ferious Confultation ; for

it was fome Days after the Order for reading the

Declaration was publifhed, that this was framed
and delivered, and it concerned them to be wary
(as it feems they have been) but take this altoge-

ther, my Lord, the Paper being found in the

King's Hands, it is in thefe Perfons Power, and
it lies upon them, to make it out plain, what be-

came of this Paper, which once lay in their own
Hands and Cuftody : They can give an Account
of it, they can give Light unto it. If they do
not, I fhall fubmic to the Jury, whether this is

not fufficient Evidence to convid; them ; efpe-

cially when, being examined, they did not make
that their Excufe. They never faid, this Paper
indeed we figned, but we did not intend to pub-

lifh it, we intended to ftifle it ; that had been

fome Excufe : But for them to fay now, they

did not prefent it to the King, I muft fubmit to

the Jury, whether they will believe upon this Evi-
dence, that thefe Lords the Bifhops did prefent it,

or caufe it to be prefented to the King ; then they

are guilty of this Matter : And I leave it to them,

and their Confciences, what they will think upon
the whole.

Mr. Recorder. My Lord, if your Lordfhip

pleafe •

L. C. J. What, again ? Well, go on Sir Bartho-

lomew Shower, if we muft have a Speech

Mr. R.ecorder. Nay, my Lord, I would not tref-

pafs upon your Lordfhip.

L. C. J. Gentlemen of the Jury, here is an

Information againft my Lords the Bifhops : I

think I need not trouble my felf to open all of

it, becaufe I fee you are Men of Underftanding,

Men of great Diligence, and have taken Notes

your felves, fome of you ; therefore I fhall fay only

fomething of the Proof that is required in fuch a

Cafe, and of the manner of the Proof that has

been given in this Cafe, and then tell you my

'

Opinion in Point of Lav/. Here is an Informa-

tion brought by Mr. Attorney General, on Behalf

of the King, againft thefe Reverend Fathers of

the Church, the Archbifiiop and the reft ; and

it is for publifliing a feditious Libel, under the

Pretence of a Petition, in v/hich are contained

the Words that are feen. Gentlemen, the Infor-

marion is long ; it tells you, that the King, out

of his Gracious Clemency to all his loving Sub-

jedts, and for other Confiderations, had thought

fit to publiPa a Declaration of Indulgence, that

all his loving Subjects might have Liberty cf

Con-
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Confcience, upon the 4tii of April, in the third

Year of his Reign, and that this was fet forth by

the King •, and that the King, of his farther

Grace, about the 27th of April then next follow-

ing—
Mr. Finch. I humbly beg your Lord/hip's Fa-

vour.

L. C. J. What fay you, Mr. Finch ?

Mr. Finch. I aflc your Pardon for breaking in

upon you v/hen you are directing the Jury. I

know I fhould not do it, but I hope you will not

'be angry with me for it.

L. C. J. If I thought you did any Service to your

Client, 1 fhould willingly hearken to you.

Mr. Finch. That which I humbly offer to your

Lordfhip, is only tp remember your Lordfhip where

we were.

L.C.y. Goon, Sir.

Mr. Finch. 1 would only fay this, my Lord,

the Queftion is, whether this be Evidence, or

no ?

L. C. y. I am forry Mr. Finch, you have that

Opinion of me, as to think I fhould not leave it

fairly to the Jury,

Mr. Finch. I only fpeak it, my Lord, becaufe

if it be Evidence, we have other Matters to of-

fer in Anfwer to that Evidence, and in our

own Defence.

L. C. J. If you have more to offer, why did you
conclude here, and let me begin to diredl the Jury ?

But fince you fay you have other Maiter to off^r,

we will hear it,

Mr. S. Pemherton. My Lord, we fubmit to your

Lordfhip's Diredlion.

L. C. J. No, no, you do not ; you fay you have

further Matter to offer.

Mr. Pollexfen. My Lord, we fhall reft it here.

L. C. J. No, no, I will hear Mr. Finch. Go
on, my Lords the Bifhops fhall not fay of me, I

would not hear their Counfel : I have been already

told of being Counfel againft them, and they fhall

never fay that I would not hear their Counfel for

them.

Mr. Serj. Levinz. My Lord, we befeech your

Lordfhip go on with your Diredlions ; for all that

Mr. Finch faid, was only that this was not fufficient

Evidence.

L. C. J. No, Brother, he fays you have a great

deal more to offer, and I will not refufe to hear

him. The Court will think there was fomeching

more than ordinary, therefore I will hear him ;

fuch a learned Man as he fhall not be refufed to be

heard by !me, I'll affure you. Why don't you go
on, Mr, Finch.

Mr. Finch. My Lord, I beg your Pardon for

interrupting you ; but all that I was going to fay

would have amounted to no more than this, that

there being no Evidence againfl us, we muft of

Courfe be acquitted,

Mr, Juft. Hollozmy. My Lord did intend to have

faid as much as that, I dare fay.

L.C.y. Well, Gentlemen of the Jury, we have

had Interruption enough •

Mr. Soil. Gen. My Lord, Imufl; beg your Par-

don for interrupting you now ; and I am, very

glad thefe Gentlemen have given us this Occa-

fion, becaufe we fhall now be able to clear this

Point. There is a Fatality in fome Caufes, my
Lord, and fo there is in this ; we muft beg your

Patience for a very little while, for we have No-
tice that a Perfon of a very great Quality is com-
ing, that will make it appear, that they made
Vol. IV.

for a Libel,
,, J J

their AddrefTes to himj that they might deliver k
to the King.

L. C. y. Well— you fee what comes of the In-

teruption, Gentlemen, nov/ we muft ftay- .

[Then there was a Paiife for near half an Hour.']

Mr. Att. Gen. Pray, my Lord, put the Cafe
that a Man writes a Libel in one County, and it h
found in another, is not he anfwerable, unlefs he
can fhew fomething that may fatisfy the Jury how
it came there '?

Mr. Soil. Gen. Ought he not to give an Account
what became of it f

L. C. y. No : Look you, Mr. Attorney, you
muft look to your Information, and then you will

find the Cafe that you put does not come up to
it: It is for Writing, Compofing, and Publifhing,
and caufing to be Pubhfhed, and all this is laid in

Middlefex : Now you have proved none of all

thefe Things to be done in the County,
Mr, Alt. Gen. They did in Middlefex confefs k

was their^.

L. C. y. Ay, but the owning their Hands is not
a Publication in Middlefex, and fo I fhould have
told the Jury.

Mr, Fmch. I,beg your Lordfhip's Pardon fdr in-

terrupting you,

Mr, Alt. Gen. Bur, my Lord, does it not put
the Proof upon them, to prove how it came out
of their Hands into the King's Hands?
L.C.y. No, the Proof lies on your Part,

Mr, Pollexfen. Pray, my Lord, give us your
Favour to difmifs us and the Jury.

Mr. Soil. Gen. My Lord, our Witneffes will be
here prefently.

Mr, AtL Gen. Sure, my Lord, the Prefumpti-
on is on our Side.

Mr. yufl. Powell. No, the Prefumption is againfl

you •, for my Lord Archbifhop lived in Surrey, and
it is proved was not out of Lambeth-Houfe fince •

Michaelmas, till he came before the Council.

Mr. S. Pemherton. Pray, good my Lord, we
fland mightily uneafy here, and fo do the Jury,
pray difmifs us,

L.C.y. I cannot help it, it is your own Fault.

—

^hen there was another great Paufe.]

L. C. y. Sir Bartholomew Shore, now we have

Time to hear your Speech, if you will.

Mr. Pollexfen. My Lord, there is no Body
come, nor I believe will come.

Mr. Soil. Gen. Yes, he will come prefently ; we
have had a Meffenger from him.

[Ca// Mr. Graham.]
Crier. He is gone, and faid he would come pre-

fently,

Mr, Soil. Gen. My Lord, he will bring our Wit'
neffes with him—

^

[Then there was another Paufe.']

Mr, S. Pemherton. My Lord, this is very unu-

fual to flay thus for Evidence.

L. C. y. It is fo i but I am fure you ought not

to have any Favour Mr, Sollicitor, are you

affured that you fhall have this Witnefs that you

fpeak of ?

Mr, Soil. Gen. Yes, my Lord, he will be here

prefently.

L. C. y. We have ftaid a great while already,

and therefore it is fit that we fhould have fome

Oath made that he is coming.

Mr. Soil. Gen. The Crier tells you, that Mr.
Graham did acquaint him, that he would return

prefently.

A a a L.C.
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L. C. J. Give him the Book.

Mr. Soil. Gen. Lee your Left-Hand give your

Right-Hand the Oath.

[The Crier fworn.']

L. C.J. By the Oath that you have have taken,

did Mr. Graham tell you, there was any further

Witnefs coming in this Cafe ?

Crier. Yes, my Lord, he did ; he went out of

the Hall, and returned when your Lordfhip was

direding the Jury, and he aflced me whatthe Court

were upon -, and I told him you were direfting

the Jury, and then he faid, my Lord Sunderland

was a coming, but he would go and prevent

him ; and afterwards he returned, and finding

your Lordftiip did not go on to diredl the Jury, he

faid he would go again for my Lord Sunderland.,

whom he had fent away, and he is now gone for

him, and he faid he would bring him with him

prefently.

L. C. y. Well then, we muft ftay till the Evi-

dence for the King comes, for now therfe is Oath

made that he is coming

l^nd after a conjiderable Paufe the Lord Prefi-

dent came.]

Mr. Jtt. Gen. My Lord, we muft pray that

my Lord Prefident may be fworn in this Cafe, on

Behalf of the King.

[T'be Lord Prefident fworn.']

Mr. Att. Gen. My Lord, with your Lord-

Ihip's Favour, I would afk my liOrd Prefident a

Queftion : Your Lordfhip remembers where we
left this Caufe ; we have brought it to this Point,

That this Petition came to the King's Hands :

that it is a Petition written by my Lord Arch-

biftiop, and fubfcribed by the reft of my Lords

the Billiops •, but there is a Difficulty made, whe-

ther this Petition thus prepared and written was

by them delivered to the King, and whether

my Lords the Biftiops were concerned in the

doing of it, and were privy, or Parties to the

Delivery. Now that which I would afk your

Lordftiip, my Lord Prefident, is, Whether they

did make their Application to your Lordftiip to

fpeak to the King.

Mr. Soil. Gen. Did they make their Application

to your Lordftiip upon any Account whatfoever ?

Lord Prefident. My Lord, my Lord Biftiop of

St. Afaph^ and my Lord Biftiop of Chichefter came
to my Ofiice, and told me, they came in the

Names of my Lord Archbiftiop of Canterbury,

and four others of their Brethren, and themfelves,

with a Petition, which they defired to deliver to

his Majefty, and they did come to me to know
which was the beft way of doing it, and whether

the King would give them Leave to do it or not ?

They would have had me read their Petition, but

I refufed it, and faid, I thought it did not at all

belong to me, but I would let the King know their

Defire, and bring them an Anfwer immediately,

what his Pleafure was in it ; which I did. I ac-

quainted the King, and he commanded me to let

my Lords the Biftiops know, they might come
when they pleafed, and I went back and told them
fo ; upon which they went and fetch'd the reft of

the Bifhops, and when they came, immediately

they went into the Bed-Chamber, and into ano-

ther Room, where the King was. This is that I

know of the Matter.

Mr. Soil. Gen. About what Time was this, pray
my Lord ?

Lord Prefident. I believe there could not be
much Time between my coming from the King,

and their fetching their Brethren, and going in to

the King.

Mr. Soil. Gen. They were with the King that

Day ?

Lord Prefident. Yes, they were.

Mr. Soil. Gen. Was this before they appeared in

Council ?

Lord Prefident. Yes, it was feveral Days before.

Mr. Soil. Gen. Then I think now, my Lord, the

Matter is very plain.

Mr. Juft. All'^hone. Did they acquaint your Lord-
fhip that their Bufinefs was to deliver a Petition to

the King?
Lord Prefident. Yes, they did.

Mr. Soil. Gen. And they would have had my
Lord read it, he fays.

Mr. Att. Gen. And this was the fame Day that

they did go in to the King ?

Lord Prefident. The very fame Day, and I think

the fame Hour -, for it could not be much longer.

L, C. J. Now it is upon you truly ; it will be
prefumed to be the fame, unlefs that you prove
that you delivered another -Pray, my Lord,
did you look into the Petition ?

Lord Prefident. No, I refufed it ; I thought it

did not concern me.

Mr. Juft. Powell. Did you fee them deliver it to

the King, my Lord ?

Lord Prefident. I was not in the Room when it

was delivered.

Mr. Juft. Powell. They did open their Petition to

your Lordftiip, did they ?

Lord Prefident. They offered me to read it, but

I did refufe.

L. C. J. Will you afk my Lord Prefident any
Queftion, you that are for the Defendants ?

Sir Rob. Sawyer. No, my Lord.
Mr. Soil. Gen. Then, my Lord, we muft beg

one Thing for the fake of Jury, if your Lordfhip
can turn your felf a little this Way, and deliver

the Evidence you have given over again, that they

may hear it.

Lord Prefident. My Lord, I will repeat it as near

as I can ; I think I fhall not vary the Senfe. The
Bifhops of St. Afaph and Chichefter came to my
Office, I do not know juft the Day when, but

it was to let me know, that they came in the

Names of the Archbifhop, and four others of their

Brethren Is it neceflTary I fliould name
them ?

L. C. J. Do it, my Lord, if you can.

Lord Prefident. They were the Biftiops of Ely,

Bath and Wells, Briftol, and Peterborough: They
came to let me know, in the Name of the Arch-
bifhop, thofe four, and themfelves, that they

had a Petition to deliver to the King, if he would
give them Leave, and defired to know of me
which was the beft way to do it. I told them I

would know the King's Pleafure, and bring them
Word again : They offered me their Petition to

read, but I did not think it fit for me to do it, and

therefore I refufed, and would not read it; but I

went immediately to the King, and acquainted his

Majefty with it, and he commanded me to let

them know they might come when they would,

which I immediately did : They faid they would go
and fpeak with fome of their Brethren that were

not far off: In the mean time I gave Order that

they fhould be admitted when they came, and they

did in a little Time return, and went firft into the

Bed- Chamber, and then into the Room where the

King was.

Mr.
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Mr. Soil. Gen. And this was before they came and

appeared at the Council ?

Lord Prefident. Yes, it was.
,

Mr. Pollexfen. Your Lordfhip did not read any

thing of the Petition ?

Lord Prefident. No, Sir, I did nor, I refufed ir.

Mr. Pollexfen. Nor does your Lordfhip know
what Petition was delivered to the King.?

Lord Prefident. I did not know any thing of it

from them then.

L. C. J. Now you may make your Obferva-

tions upon this two Hours hence: Now we fhall

hear what Mr. Fmch had further to offer, I fup-

pofe.

\Then m-j Lord Prefident went away.]

Mr. Soil. Gen. I think now it is very plain.

L. C. J. Truly, I muft needs tell you, there

was a great Prefumption before, but there is a

greater now, and I think I fhall leave it with fome

Effedl to the Jury. I cannot fee but here is

enough to put the Proof upon you. They came

to the Lord Prefident, and afl<ed him how they

might deliver a Petition to the King : He told

them he would go fee what the King faid to it.

They would have had him read their Petition, but

he refufed it : He comes and tells them the King faid

they might come when they would : Then thofe

two that came to my Lord Prefident went and ga-

thered up the other four (the Archbifhop indeed

was not there) but they fix came, and my Lord
Prefident gave Diredion they fhould be let in, and

they did go into the Room where the King was.

Now this, with the King's producing the Paper,

3^7
they could : That which they have been fo many
Hours a proving, and which they cry up to be as

ftrong an Evidence as ever was given, proves it

to be the farthefl from Sedition isj the doing of it

that can be ; and you fee v/hat it is, it was a Peti-

tion to be relieved againft an Order of Council,
which they conceive they were aggrieved by. They
indeed do not deal fairly with the Court nor with
us, in that they do not fet it forth that it was a Peti-

tion.

L. C.y. That was over ruled before.

Sir Rob. Sawyer. I do not infift upon it now
fo much an Exception to the Information, as I

do the Evidence. They fet this forth to be a

fcandalous Matter, but it only contains their Rea-
fons, whereby they would fatisfy his Majefty why
they cannot comply in a Concurrence with his

Majefty's Pleafure ; and therefore they humbly
befeech the King, and beg and requeft him (as the

Words of it are) that his Majefty would be plea-

fed not to infift upon their diftributing and reading
of this Declaration : So the Petitioners, on Behalf
of themfelves and the whole Clergy oi England, beg
of the King that he would pleale not to iiifift upon
it.

Gentlemen, you may obferve it, that there is no-

thing in this Petition that contains any thing of Se-

dition in it ; and it would be ftrange this Pe-
tion fhould be Felo de fe, and by one Part of it

deftroy the other. It is laid indeed in the Infonra-
tion, that it was with Intent and Purpofe to diminifn

the King's Royal Authority •, but I appeal to your
Lordfliip, the Court, and the Jury, whether there

and their owning it at the Council, is fuch a Proof be any one Word in it, that any way touches the

to me, as I think will be Evidence to the Jury of the

Publication.

' Mr. Pollexfen. Then, my Lord, thus far they only

can go ; the Archbifhop was not there, and fo there

is no Evidence againft him.

Mr. Soil. Gen. As to the Writing, we have given

Proof againft him, for it is all his Hand.
Mr. Pollexfen. That ft ill is in another County,

and there is nothing proved to be done by my Lord
Archbifhop in Middlefex ; and next, for the other

fix Lords, my Lord Prefident does not fay that this

is the Petition that they faid they had to deliver to

the King -, nor did he fee them deliver any thing to

the King ; but that is ftill left doubtful, and under

your Judgment, fo that it ftands upon Prefumption,

not upon Proof, that this is the fame, and left under

Confideration.

Mr. Att. Gen. Then we will leave it fairly to the

Jury upon this Faft.

Mr. Pollexfen. If fo, then we defire to be heard

in our Defence.

Sir Rob. Sawyer. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, you have heard this

Charge which Mr. Attorney has been pleafed to make
againil my Lords the Bifhops, and that is this. That
they did confpire to diminifli the Royal Authority,

and Regal Prerogative, Power, and Government of

the King, and to avoid the Order of Council ; and

in Profecution of this, they did falfely, malicioufly

and feditioufly make a Libel againft the King, under

Pretence of a Petition, and did publifh the fame in

the King's Prefence.

This, Gentlemen, is a very heinous and heavy

Charge ; but you fee how fhort their Evidence

is : The Evidence they bring forth is only, that

my Lords the Bifhops prefented the Paper to the

King in the moft private and humble Manner
Vol. iV.

King's Prerogative, or any Tittle of Evidence that

has been given to make good the Charge. It is an
Excufe barely for their Non-compliance with the

King's Order, and a begging of the King with all

Humility and Submifllon, that he would be pleafed

not to infift upon the reading of his Majefty's De-
claration upon thefe Grounds, becaufe the difpen-

fing Power upon which it was founded, had been fe-

veral times in Parliament declared to be againft

Law, and becaufe it was a Cafe of that Confequence

that they could not in Prudence, Honour, or Con-
fcience concur in it.

My Lord, Mr. Attorney has been pleafed to

charge in this Information, that this is a falfe,

malicious, and feditious Libel: Both the Falfity of

ir, and chat it was malicious and feditious, are all

Matters of Fadt, which, with Submifilon, they

have offered to the Jury no Proof of, and I make
no Queftion but eafily to demonftrate the quite con-

trary.

For, my Lord, I think it can be no Queftion,

but that any Subje6l that is commanded by the

King to do a Thing which he conceives to be a-

gainft Law, and againft his Confcience, may hum-
bly apply himfelf to the King, and tell him the Rea-

fon why he does not that thing, he is command-
ed to do, why he cannot concur with his Majefty in

fuch a Command.
My Lord, that which Mr, Attorney did infift

upon in the Beginning of this Day (and he pre-

tended to cite fome Cafes for it) was, that in

this Cafe, my Lords the Bifhops were not fucd

as Bifhops, nor profecuted for their Religion.

Truly, my Lord, I do not know what they are

fued for elfe: The Information is againft them as

Bifhops,. it is for an Ad: they did as Bifhops, and '

no otherwife ; and for an Ad they did, and do
A a a 2 con-
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conceive they lawfully might do with relation to

their Ecclefiaftical Polity, and the Government of

their People as Bifliops.

The next Thing that Mr. Attorney offered was,

That it was not for a Nonfeafance, but for a Fea-

sance. It is true, my Lord, it is for a Feafance in

making of the Petition, but it was to excufe a Non-
feafance, the not reading according to the Order ;

ajid this fure was lawful for all the Bifhops as Sub-

jefts to do ; and I fhall fhew it was certainly the

Duty of my Lords the Biftiops, or any Peer of this

Realm, to do the fame in a like Cafe. It was like-

wife faid, they were profecuted here for affronting

the Government, and intermeddling with Matters

of Scate ; but I beg your Lordlhip and the Jury to

confider, whether there is one Tittle of this mention-

ed in the Petition, or any Evidence given of it.

The Petition does not meddle with any thing of any

Matter of State, but refers to an Ecclefiaftical Mat-
ter, to be executed by the Clergy, and to a Matter

that has JRelation to Ecclefiaftical Caufes ; fo that

they were not Bufy-bodies, or fuch as meddled in

Matters that did not relate to them, but that which

was properly within their Sphere and Jurifdifti-

on.

But after all, there is no Evidence, nor any

Sort of Evidence that is given by Mr. Attorney,

that will maintain the leaft Tittle of this Charge ;

and how he comes to leave it upon this Sort of

Evidence I cannot tell ; all that it amounts to is.

That my Lords the Bifhops being grieved in this

Manner, made this Petition to the King in the

moft private and refpe6fful Manner ; and for him
to load it with fuch horrid black Epithets, that it

was done libelloufly, malicioufly, and fcandaloufly,

and to oppofe the King and Government, 'tis very

hard ; 'tis a Cafe of a very extraordinary Nature,

and I believe my Lords the Bifhops cannot but

conceive a great deal of Trouble, that they fhould

lie under fo heavy a Charge, and that Mr. At-
torney fhould draw fo fevere an Information a-

gainft them, when he has fo little Proof to make it

our.

My Lord, by what we have to fay to it, we hope
we fhall give your Lordfhip and the Jury Sacif-

fadlion, that we have done but our Duties, fuppo-

fing here has been a fufficient Evidence of the Faft

given, which we leave to your Lordfhip and the

My Lord, we fay in fhort. That this Petition

is no more than what any Man, if he be command-
ed to do any thing, might humbly do it, and not

be guilty of any Crime : And, my Lord, as to the

Matter of our Defence, it will confift of thefe

Heads

:

Firfi, We (hall confider the Matter of this Pe-
tition.

Secondly, The Manner of the delivering it,

according as they have given Evidence here ;

and.

Thirdly, The Perfons that have delivered this Pe-

tition. And we hope to make it appear, beyond
all Queftion, that the Matter contained in this Peti-

tion, is neither falfe nor contrary to Law, but agree-

able to all the Laws of the Land in all Times. We
Ihall likewife fhew you (though that appear fuffi-

ciently to you already) that the Manner of deliver-

ing it was fo far from being feditious, that it was
in the moft fecret and private Manner, and with
the greatett Humility and Duty imaginable. And
then as to the Perfons, we will fhew you that they

are not fuch as Mr. Attorney fays, who meddle
with Matters of Scate, that are out of their Sphere;

but they are Perfons concerned, and concerned in

Intereft in the Cafe, to make this humble Applica-
tion to the King. And when we have proved all

this Matter, you will fee how ftrangely we are biack-

ned with Tides and Epithets which we no ways de-

ferve, and of which, God be thanked, there is no
Proof.

For, my Lord, for the Matter of the Petition,

we fhall confider two Things,

The Firft is, The Prayer, which is this ; They
humbly beg and defire of the King, on Behalf of
themfelves and the reft of the Clergy, that he would
not infjft upon the Reading and Publifliing of this

Declaration.

Surely, my Lord, there is nothing of Falfity in

this, nor any thing that is contrary to Law, or un^

lawful for any Man that is preffed to any thing, efpe^

cially by an Order of Council ; and this is nothing
bur. a Petition againft an Order of Council ; and if

there be an Order that commands my Lords the

Bifhops to do a Thing that feems grievous to them,
furely they may beg of the King that he would not
infift upon it.

As for this Matter, they were fo well fatisfied

about it, and fo far from thinking that it was any
Part of a Libel, that they left it out of the Informa-
tion, and fo have made a deformed and abfurd Story
of it, without Head or Tail, a Petition direfted to

no body, and for nothing, it being without both
Title and Prayer ; fo that this is plain, it was law-

ful to petition.

Then, my Lord, the next Thing is, the Reafons
which my Lords the Biftiops come to acquaint the

King with ; why, in Honour and Confcience they

cannot comply with, and give Obedience to this

Order -, and the Reafons, my Lord, are two.

The firft Reafon that is afllgned, is, the feveral

Declarations that have been in Parliament (feve-

ral of which are mentioned) that fuch a Power
to difpenfe with the Law, is againft Law, and that

it could not be done but by an A3, of Parliament

;

for that is the Meaning of the Word Illegal, that has

no other Signification but unlawful -, the hme
Word in i'oint of Signification with the Word
Illicile, which they have ufed in their Informa-

tion, a Thing that cannot be done by Law ; and
this they are pleafed to tell the King, not as

declaring their own Judgments, but what has

been declared in Parliament ; though if they had
done the former, they being Peers of the Realm,
and Bifhops of the Church, are bound to under-

ftand the Laws, efpecially when (as I ihall come
to fhew you) they are made Guardians of thefe

Laws ; and if any thing go amifs, and contrary

to thefe Laws, they ought to inform the King of

it.

My Lord, the next Thing is, Becaufe it is a Thing
of fo great Moment, and the Confequence that will

arife from their publifhing of this Declaration, and

that too, my Lord (for the latter 1 fhall begin firft

with) there can be no Queftion about, or any Pre-

tence that this is libellous or falfe ; for certainly it is

a Cafe of the greateft Confequence to the whole Na-
tion that ever was, therefore it cannot be falfe or

libellous to fay fo.

My Lord, I would not mention this, for I am
loth to touch upon Things of this Nature, had not

the Information itfelf made it the very Gift of the

Charge; for the Information (if there be any thing

in
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in it) fays, that it was to diminifli the King's Pre-

rogative and Regal Power in pubiifhing that De-

claration.

Now, my Lord, what the Confequence of this

'would be, and what my Lords the Bifhops meant

by faying, it was a Caufe of great Moment, will

appear, by confidering that which is the main

Claufe in the Declaration, at which my Lords the

Bifliops fcrupled, which is the main Stumbling-

block to my Lords, and has been to many honeft

Men befides, and that is this,

" We do likewife declare. It is our Royal Will
»' and Pleafure, that from henceforth the Execution
*' of all and all manner of Penal Laws, in Matters

«' Ecclefiaftical, for not com i^g^:o Church, or not

«' receiving the Sacrament, or for any other Non-
" conformity to the Religion eftablifhed ; or for

*« or by reafon of the Exercife of Religion in

<' any Manner whatfoever, be immediately fuf-

" pended ; and the further Execution of the faid

*' Penal Laws, and every of them, is hereby fuf-

« pended."
Now, my Lord, this Claufe

Here the Lord
^y^)^^^ jg ^f ^q^q \^o^\ Effg^ gnd

^''''r/''^r''/^ Signification, or it is not. If

L.C.j.lmujinot Mr. Attorney, or the King's

fuff'er this; they in- Counfcl, do fay it is of HO Ef-
tend to difpute the fg^ jjj Law, then there is no
K;.g]sPo^eroffij- H^rmdone; then this Petition
tendim Laws. '

.
i i ta- «

Mr. Juft. Powell, does no ways impeach the King's

My Lord, they muji Prerogative, in faying, it has

neceffarily fall upon
j^ggj, declared in Parliament, ac-

*t'^'^"u'y'"'nl cording as the King's Counfel
King hath no juch » p
Porwer (as clearly he do agree the Law to be.

hath not inmy Judg- But, my Lotd, if it havc any
ment) the natural Effeft in Law, and thefe Laws
Confequence wdl he

f^jfoended by Virtue of this
that this Petition " „, ^ fT , t-. ,

•
:

m Diminution of the Claule ID the Declaration ; then

Kings Regal Power, certainly, my Lord, it is of the

andfo notfeditious or yy^^^ difmal Confcquence that

^'Y" c". J.
Brother,

^^" ^e thought of, and it be-

I know you arefull of hovcd my Lords, wiio are the

that DoBrine ; hut Fathers of the Church, hum-
.howe'ver, my Lords

j^jy (q rcprcfent it to the King.
the Bifliops /hall ha.e ^Otd, by this De-
no Occafion to fay, . ' / •

i i .

that I deny to hear claration, and particularly by

their Counfel. Bro- that Claufc in it, not only the
ther, you jhall haw L^^g qjt

q^^ Reformation, but
your Will for once,

jj ^^ ^ ^^^ ^^^ Preferva-
nuill hear them, let

_ r^u -A" T> v
them talk till they are tion of the Chriftian Religion

niueaiy. in general are fufpended, and
Mr. Juft. Powell, become of no Force ; if there

berty to be granted
i

•
-i-^ i

.them, than what in wtought by this Declaration as

JufticetheCourtought is pretended ; that is, that the

to grant, that is, to Obligation of Obedience to
k^-r 'hem 'n Defence

^^^^^^^ ^^^ ^^^^^^ ^f j^
Of their Clients. ... \.^f , ,

is plain, the Words cannot ad-

,mit of fuch a Quibble as to pretend, that the fuf-

pending the Execution of the Law, is not a fuf-

pending of the Law ; for we all know the End of

every Law, in its primary Intent, is Obedience to

it ; that of the Penalty comes in by the way of Pu-

nifhment and Recompence for their Difobedience.

Now, my Lord, if this Declaration does dif-

charge the King's Subjedis from their Obedience

to, and the Obligation from thofe Laws ; then

pray, my Lord, where are we? Then all the Laws
of che Reformation are fufpended, and the Laws
of Chriftianity itfelf, by thofc latter Words [or

for or by reafon of Religion in any Manner what-

foever] fo that it is not confined to the Chriftian

Religion, but all other Religions arc permitted

Under this Claufe ; and thus all our Laws for keep-
ing the Sabbath, and which diilinguifii us from
Heathens, will be fufpended too.

My Lord, this is fuch an Inconvenience as, I

think, I need name no more ; and it is a very natu-

ral Confequence from that Claufe of the Declara-

tion ; it difcharges at once all Minifters and Cler-

gymen from performing their Duty in reading the

Service of the Church ; it difcharges their Hearers
from attending upon that Service.

When a Law is fufpended, the Obligation

thereof is taken away ; and thofe that before

thought themfejves bound to obey, now conclude

they are not fo obliged ; and what a Mifchief that

will be to the Church, which is under the Care
of my Lords the Bifhops, your Lordfhip will ea-

fily apprehend.

Thefe Things, my Lord, I only mention, to

(hew the great and evil Confequences that appa-
rently follow upon fuch a Declaration, which made
my Lords the Bifhops decline obeying the Order,
and put them under a Neceffity of applying thus

to the King, to acquaint him with the Reafons

why they could not comply with his Commands
to read this Declaration to the, People, becaufe

the Confequences thereof were fo great, it tending

naturally to lead the People into fo great an Error,

as to believe thofe Laws were not in Force, when
in Truth and Reality they are fiill in Force, and
continue to oblige them.

And that beifig the fecond Reafon in this Peti-

tion, I come next to confider it, to wit, that the

Parliament had often declared this pretended Pow-
er to be Illegal ; and for that we fliall read the fe-

veral Records in Parliament mentioned in their

Petition, and produce feveral antient Records of

former Parliaments that prove this point ; and

particularly in the Time of Richard the Second,

concerning the Statute of Provifors, where there

were particular Difpenfations for that Statute,

the King was enabled to do it by Ad: of Parlia-

ment, and could not do it without.

L. C. J . Pray, Sir Robert Sawyr, go to youf

Proofs, and referve your Arguments till after-

wards.

Sir Robert Sawyer. My Lord, I do but fhortly

mention thefe Things ; fo that, my Lord, as to

the Matter of this Petition, we fhall fhew you,

that it is true and agreeable to the Laws of the

Land.

Then, my Lord, as to the Manner of deliver-

ing it, I need fay no more, but that it is plain

from their Evidence, that it was in the moft pri-

vate and humble Manner, And, as the Lord Pre-

fident faid. Leave was afked of the King for

them to be admitted to prefent it : Leave was gi-

ven, and accordingly they did it.

We come then, my Lord, to the third Thing,

the Perfons, thefe noble Lords ; and we fhall fhew

they are not Bufy-bodies, but in this Matter have

done their Duty, and meddled with their own Af-

fairs. That, my Lord, will, appear,

Firft, By the general Cace that is repofed in

them by the Law of the Land : They are fre-

quently in our Books called the King's Spiritual

Judges ; they are entrufted with the Care of Souls,

and the Superintendency over all the Clergy is

their principal Care.

Bur,
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Bur, befides this, my Lord, there is another

fpecial Care put upon them, by the exprefs Words
of an A61 of Parliament ; for, over and above

the general Care of the Church, by Virtue of

their Offices as Bifhops, the Adl of i Eliz. Cap.

2. makes them fpecial Guardians of the Law of

Uniformity, and of that other Law in his late

Majefty's Reign -, where all the Claufes of that Sta-

tute of I £/2Z. are revived, and made applicable to

the prefent State of the Church of England. Now
in that Statute of i Eliz. there is this Claufe.

ylnd for the due Execution hereof, the ^eeti's

moft Excellent Majejiy, the Lords Spiritual and '^lem-

poral, and all the Commons in this prefent Parlia-

ment ajfembled, do, in God's Name, earnejilj require

and charge all the Archhifhops, and B'lfhops, and

other Ordinaries, that the-j do endeavour ihemfelves,

to the Utmofl of their Knowledges, that the due and

true Execution hereof ma'j be had throughout their

Diocefes and Charges, as they will anfwer before

God, for fuch Evils and Plagues wherewith Almigh-

ty God may juflly piinifh his People, for negleSling this

good and wholfome Law.
This is the Charge that lies upon the Bifhops,

to take Care of the Execution of that Law-, and I

fliall pray by and by, that it may be read to the

Jury.

Mr. Soil. Gen. That is very well, indeed ! To
what purpofe }

Sir Rob. Sawyer. So that, my Lord, by this Law
it is plain, that my Lords the Bifhops, upon pain

of bringing upon themfelves the Imprecation of

this A61 of Parliament, are obliged to fee it execu-

ted ; and then, my Lord, when any thing comes
under their Knowledge, efpecially if they are to be

Adors in it, that hath fuch a Tendency to deftroy the

very Foundation of the Church, as the Sufpenfion

of all the Laws that related to the Church mull do,

it concerns them that have no other Remedy, to

addrefs the King, by Petition, about it.

For that, Mr. Attorney, my Lord, has agreed,

that if a proper Remedy be purfued in a proper

Court, for a Grievance complained of, though
there may be many hard Words that elfe would
be fcandalous, yet being in a regular Courfe, they

are no Scandal : And it is faid in Lake's, Cafe, in

my Lord Hobart.

My Lord, we muft appeal to the King, or we
can appeal to no Body, to be relieved againftan Or-
der of Council with which we are aggrieved ; and
it is our Duty fo to do, according to the Care
that the Law hath placed in us.

Befides, my Lord, the Bifhops were command-
ed by this Order to do an Ad: relating to their

Ecclefiaftical Funflion, to diftribute it to be read

by their Clergy : And how could they in Con-
fcience do it, when they thought Part of the De-
claration was not according to Law }

Pray, my Lord, What has been the Reafon of

his Majefty's confulting of his Judges? And if his

Majefty, or any the great Officers, by his Com-
mand, are'' about to do any thing that is contrary

to Law, was it ever yet an Offence to tell the King
fo .'' I always look'd upon it as the Duty of an Of-

ficer or Magiftrate, to tell the King what is Law,
and what is not Law.

In Cavend'ifh's Cafe, in the Queen's Time, there

was an Office granted of the Retorn of the Writs
of Superfedeas in the Court of Common-Pleas ; and
he comes to the Court, and defires to be put into

the PoffefTion of the Office: The Court told him,
They~ could do nothing in it, but he muft bring

his Affize. He applies to Queen, and fhe fends,

under the Privy-Stral, a Command to fcquefter the

Profits, and to take Security to anfwer the Profits,

as the Judgment of the Law fhould go : But the

Judges there return an Anfwer, That it was againft

Law, and they could not do it. Then there comes
a fecond Letter, reciting the former, and com-
manding their Obedience: The Judges returned

for Anfwer, They were upon their Oaths, and were

fworn to keep the Laws, and would not do it.

My Lord, The like was done in the Time of

my Lord Hobart : We have it reported in Ander-

fon, in a Cafe where a Prohibition had gone

:

There came a MefTage from Court, that a Conful-

tation fhould be granted ; and that was a Matter

wherein there were various Opinions, whether it

was ex Necejptate, or Difcretionary ; but there they

returned, That it was againft Law, for any fuch

MefTage to be fcnr.

Now here, my Lord, is a Cafe full as ftrong

:

My Lords the Bifhops were commanded to do an

Aft, which they conceived to be againft Law,
and they declined it, and tell the King the Rea-
fon •, and they have done it in the moft humble
Manner that could be, by way of Petition. If they

had done (as the Civil Law terms it) Referibere ge-

nerally, that had been lawful •, but here they have
done it in a more refpedful Manner, by an hum-
ble Petition. If they had faid the Law was other-

wife, that fure had been no Fault ; but they do
not fo much as that, but they only fay, it was fo

declared in Parliament -, and they declare it with

all Humility and Dutifulnefs. So that, my Lord,
if we confider the Perfons of the Defendants, they

have not aded as Bufy bodies; and therefore, as

this Cafe is, when we have given our Evidence,

here will be an Anfwer to aJl the Implications of

Law that are contained in this Information ; For
they would have this Petition work by Implica-

tion of Law, to make a Libel of it ; but by what
I have faid, it will appear, there was nothing of

Sedition, nothing of Malice, nothing of Scandal

in it i nothing of the Salt, and Vinegar, and Pep-
per, that they have put into the Cafe. We fliall

prove the Matters that I have opened for our De-
fence, and then, I dare fay, your Lordfhip and the

Jury will be of Opinion, we have done nothing

but our Duty.

Mr, Finch. May it pleafe your Lordfhip, and
you. Gentlemen of the Jury, This Information

fets forth (as you may obferve upon opening it)

that the King having, by his Royal Prerogative,

fet forth his Declarations that we have read, and

made an Order of Council for the reading the faid

Declarations in the Churches, and that the Archbi-

fliops and Biffiops fhould feverally fend them into

their DiocefTes, to be read •, my Lords the Bifhops,

that are the Defendants, did confult and confpire

together to diminifh the Kingly Authority, and

Royal Prerogative of the King, and his Power
and Government in his Regal Prerogative, in fet-

ting forth his Declaration ; and that, in Profecu-

tion of that Confpiracy, they did contrive (as it

was laid in the Information) a malicious, fedi-

tious, falfe, and feigned Libel, under Pretence of

a Petition, and fo fet forth the Petition ; and that

they publilhed the Petition in the Prefence cf the

King.

To this Charge in the Information, Not Guilty

being pleaded, the Evidence that hath been given

for the King, I know hath been obferved by the

Court and Jury, and I know will be taken in-

to
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to Confideration, how far it does come up to the

Proof of the Delivery of this Petition by my Lords

the Bifhops ; for all that was faid till my Lord Pre-

fident was pleafed to come, was no Evidence of any
Delivery at all ; and my Lord Prefident's Evi-

dence is, that they were going to deliver a Pe-

tition ; but whether they did deliver it, or did it

not, or what they did deliver, he does not know.
This is all the Evidence that has been given for the

King.

But fuppofing now, my Lord, that there were

Room to prefume that they had delivered this Pe-

tition fet forth in the Information, let us confider

what the Queftion is between the King and my
Lords the Bifhops; The Queftion is, whether

they are guilty of contriving to diminifh the

King's Regal Authority and Royal Prerogative, in

his Power and Government, in fetting forth this

Declaration? Whether they are guilty of the ma-
king and prefenting a malicious, feditious, and fcan-

dalous Libel ; and whether they have publilhed it,

as it is faid in the Information, in the King's Pre-

fence ?

So that the Queftion is not now reduced to this.

Whether this Paper, that is fet forth in the In-

formation, was delivered to the King by my Lords

the Bifhops -, but whether they have made a mali-

cious and fcandalous Libel, with an Intent to dimi-

nifh the King's Royal Prerogative, and Kingly Au-
thority ? And then, if you Gentlemen fhould think

that there is Evidence given fufKcient to prove that

my Lords the Biftiops have delivered to the King
that Paper which is fet forth in the Information ;

yet, unlefs they have delivered a falfe, malicious,

feditious, and fcandalous Libel; unlefs they have pub-

lifhed it, to ftir up Sedition in the Kingdom ; and

unlefs they have contrived this by Confpiracy, to

diminifh the King's Royal Prerogative and Autho-

rity, and that Power that is faid to be in the King,

my Lords the Bilhops are not guilty of this Accu-

fation.

There are in this Declaration feveral Claufes,

which, upon reading of the Information, I am lure,

cannot but have been obferved by you. Gentlemen

of the Jury ; and one fpecial Caufe hath been by the

Counlel already opened to you, and I Ihall not en-

large upon it.

My Lord, this Petition that is thus delivered to

the King, if it be a Libel, a fcandalous and feditious

Libel ("as the Information calls it) it muft be fo, ei-

ther for the Matter of the Petition^ or for the Per-

fons that delivered the Petition, or for the Manner
of their prefenting and delivering it : But neither for

the Matter, nor for the Perfons, nor for the Manner
of prefenting it, is there any Endeavour to diminifh

the King's Royal Prerogative, nor to ftir up Sedi-

tion, nor Refledlion upon the King's Royal and

Kingly Authority.

The Petition does humbly fet forth to his Maje-
fty, that there having been fuch a Declaration, and

fuch an Order of Council ; they did humbly repre-

fent to his Majefty,that they were not averfe to any

thing commanded them in that Order, in refpedt to

the juft and due Odedience that they owed to the

King, nor in refpedt of their Want of a due Ten-
dernefs to thofe Perfons to whom the King had

been pleafed to (hew his Tendernefs ; but the De-
claration being founded upon a Power of Difpen-

fing, which had been declared illegal in Parliament

feveral Times, and particularly in the Years 1662,

72, and 85, they did humbly befeech his Majefty

(they not being able to comply with his Com-
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mand in that Matter) that he would not infill upon
it.

Now, my Lord, Where is the Contrivance to di-
minifh the King's Regal Authority, and Royal Pre-
rogative ?

This is a Declaration founded upon a Power of
difpenfing, which undertakes to fufpend all Laws
Ecclefiaftical whatfoever ; for not comino- to
Church, or not receiving the Sacrament, or any
other Non-conformity to the Religion eftablifhcd,
or for, or by reafon of the Exercife of Religion
in any Manner whatfoever ; ordering that the Exe-
cution of all thofe Laws be immediately fufpended,
and they are thereby declared to be fufpended ; as
if the King had a Power to fufpend all the Laws
relating to his eftablifhed Religion, and all the Laws
that were made for the Security of our Reforma-
tion. Thefe are all fufpended by his Majefty's
Declaration (as it is faid) in the Information, by
Virtue of his Royal Prerogative, and Power fo to
do.

Now, my Lord, I have always taken it, with Sub-
mifTion, that a Power to abrogate Laws, is as much
a Part of the Legiflature, as a Power to make Laws:
A Power to lay Laws afleep, and to fufpend Laws,
is equal to a Power of abrogating them ; for
they are no longer in being, as Laws, while they
are fo laid afleep, or fufpended : And to abrogate
all at once, or to do it Time after Time, is the fame
Thing } and both are equally Parts of the Legifla-
ture.

My Lord, In all the Education that I have had,
in all the fmall Knowledge of the Laws that I could
attain to, I could never yet hear of, or learn, that
the Conftiturion of the Government in England was
otherwife than thus. That the whole Legiflative

Power is in the King, Lords, and Commons •, the
King and his two Houfes of Parliament. But then,

if this Declaration be founded upon a Part of the

Legiflature, which muft be by all Men acknowledg-
ed, not to refide in the King alone, but in the King,
Lords, and Commons, it cannot be a legal and true

Power, or Prerogative.

This, my Lord, has been attempted, but in the

laft King's Time; it never was pretended till then 5

and in that firft Attempt, it was fo far from being

acknowledged, that it was taken Notice of in Par-

liament, and declared againft : So it was in the Years
1662, 1672.

In the Year —62, where there was but the

leaft Umbrage given of fuch a difpenflng Power j

although the King had declared, in his Speech

to the Parliament, that he wifhed he had fuch a

Power, which his Declaration before feemed to af-

fume ; the Parliament was fo jealous of this, that

they immediately made their Application to his

Majefty, by an Addrefs againft the Declaration ;

and they give Reafons againft it, in their Addrefs:

One in particular was. That the King could not

difpenfe with thofe Laws, without an A£l of Parlia^

ment.

There was another Attempt in 1672, and theOj

after his Majefty had, in his Speech mentioned his

Declaration to them, the Parliament there again,

particularly the Houfe of Commons, did humbly
addrefs to his Majefty ; fetting forth, that this

could not be done by Law, without an Adt of

Parliament : And your Lordfhip, by and by, upon
reading the Record, will be fatisfied what was the

Event of all this. His Majefty himfelf was fo far

pleafed to concur with them in that Opinion, tha

he cancelled his Declaration, tore oft" the Seal, and
caufed
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caufed it to be made known to the Houfe of Lords,

by the Lord Chancelior, who, by hisMajefty's Com-
mand, fatisfied the Houfe of it, that his Majefty had

broken the Seal, and cancell'd the Declaration ; with

this further Declaration, which is enter'd in the Re-

cords of the Houfe, That it Jhoukl never be drawn

into Example, or Confequence.

My Lord, The Matter ftanding thus, in refped

to the King's Prerogative, and the Declarations that

had been made in Parliament ; confider next, 1 be-

feech you, how far my Lords the Bifhops were con-

cerned in this Queftion, humbly to make their Ap-
plication to the King.

My Lords the Bifhops lying under a Command
to publifh this Declaration, it was their Duty, as

Peers of the Realm, and Bifhops of the Church of

England, humbly to apply themfelves to his Maje-

fty, to make known their Reafons why they could

not obey that Command ; and they do it with all

SubmjiTion, and all Humility, reprefenting to his

Majefty what had been declared in Parliament ; and

it having been fo declared, they could not comply

with his Order, as apprehending that this Declara-

tion v/as\founded upon that which the Parliament

declared to be illegal •, and fo his Majefty's Com-
iTsand to publifh this Declaration, would not warrant

them fo to do. This they did as Peers ; and this

they had a Right to do as Bifhops, humbly to advife

the King.

For, fuppofe, my Lord (which is not to be fup-

pofed in every Cafe, nor do I fuppofe it in this

:

But fuppofe that there might be a King of England

that fliould be rnifled. I do not fuppofe that to be

the Cafe now, I fay, but I know it hath been the

Cafe formerly) that the King fhould be environed

with Counfellors that had given him evil Advice ;

it hath been objeded as a Crime againft fuch evil

Counfellors, that they would not permit and fuffcr

the great Men of the Kingdom to offer the King
their Advice. How often do we fay mWeftminfter-

hall, that the King is deceived in his Grant : Their

is fcarce a Day in the Term, but it is faid in one

Court or other -, but it was never yet thought an

Offence to fay fo : And what more is there in this

Cafe.?

My Lord, if the King was mif-informed, or un-

der a Mifapprehenfion of the Law, my Lords, as

they are Peers, and as they are Bifhops, are concern-

ed in it -, and if they humbly apply themfelves to

the King, and offer him their Advice, where is the

Crime }

My Lord, thefe noble Lords, the Defendants,

had more than an ordinary Call to this ; for be-

fides the Duty of their Office, and the Care of

the Church, that was incumbent on th(im as Bi-

fhops, they were here to become Actors ; lor they

were, by that Order of Council, commanded them-

felves to publifh it, and to diftribute ic to the feve-

ral Miniflers in their feveral Diocefes, with their

Commands to read it: Therefore they had more
than ordinary Reafon to concern themfelves in the

Matter.

Next, we are to confider, my Lord, in what Man-
ner this was done : They make their Application to

the King, by an humble Petition, with all the De-
cency and Refped that could be fhewn -, afking

Leave, firft, to approach his Perfon •, and having

Leave, they offered my Lord Prefident the Matter
of their Petition, that nothing might feem hard, or

dif-refpedful, or as if they intended any thing that

was unfit to be avowed. When they had taken all

this Care in their Approach, and begging Leave for

itj they come fecretly to the King in private, when
he was all alone, and there they humbly prefentthis

Petition to his Majefty. Now, how this can be

called the Publication of a malicious and feditious

Libel, when it was but the prefenting of a Petition

to the King alone ; and how it can be faid to be

with an Intent to ftir up Sedition in the People a-

gainft his Majefty, and to alienate the Hearts of his

People from him, when it was in this private Manner
delivered to him himfelf only, truly I cannot appre-

hend.

My Lord, I hope nothing of this can be

thought an Offence: If the Jury fhould think that

there has been Evidence fufficicnt given to prove
that my Lords the Bifhops did deliver this Paper to

the King, yet that is not enough to make them
guilty of this Information, unlefs this Paper be like-

wife found to be in Diminution of the King's Royal
Prerogative and Regal Authority in difpenfing

with, and fufpending of all Laws, without A6t of
Parliament : Unlefs it be found to be a Libel a-

gainft the King, to tell him, that in Parliament it

was fo and fo declared : And unlefs the prefenting

this by Way of Petition (which is the Right of all

People that apprehended themfelves aggrieved, to

approach his Majefty by Petition) be a libelling

of the King : And unlefs this humble Petition,

in this Manner prefented to the King in private,

may be faid to be a malicious and feditious Libel,

with an Intent to ftir up the People to Sedition

:

Unlefs all this can be found, there is no Man living

can ever find my Lords the Bifhops guilty upon
this Information. Therefore, my Lord, we will

go on, and make out this Matter that we have open-

ed to your Lordfhip, if Mr. Attorney, and Mr. Sol-

licitor think fit to argue the Points that we have o-

pened.

Mr. Pollcxfen. Pray, my Lord, fpare me a Word
on the fame Side. For the firft Point, it is a Point

of Law, whether the Matter contained in this

Petition be a Libel. The King's Counfcl pre-

tend, it is fo, becaufe it fays, the Declaration is

founded upon a Power the Parliament has decla-

red to be illegal. But we fay, that whatfoever

the King is pleafed to fay in any Declaration of his,

it is not the King's faying of it that makes it

to be Law. Now, we fay, this Declaration un-

der the Great Seal, is not agreeable to the Luws of

the Land; and that for this Reafon, becaufe it

does, at one Blow, fct afide all the Law we have in

England.

My Lord, if this be denied, we muft a little

debate this Matter -, for they are aJmoft all penal

Laws -, not only thofe before the Reformation,

but fince -, upon which the whole Government,

bcsrii in Church and State, does in a great Meafure

depend.

Efpecially, my Lord, in Matters of Religion,

they are all penal Laws : For, by the Adt of Uni-
formity, which my Lords the Bifhops are fworn

to obfcrve, and adjured by an exprefs Claufe in the

A6t, no Man is to preach unlefs he be Epifcopal-

ly ordained -, no Man is to preach without a Li-

cence. If all this be fet afide, I confcfs then, it will

go very far into the whole Ecclefiaftical Govern-
ment. If this be denied, we are ready to argue that

too.

L. C. y. They are to do fo ftill.

Mr. PoUexfen. My Lord, I am fure the Con-
fequence is otherwife, if this Declaration fignify

any
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any thing. And if it be the Will of the King, my
Lord, the Will of the King is what the Law is. If

fo be the King's Will be not confonant to the Law,
it is not obliging.

My Lord, The Cafes that we have had of Dif-

.penfations, are all fo many ftrong Authorities againft

a general, or particular Abrogation. My Lord,

that is a- Matter of Law, which if it fall out to be

any way doubtful, it will be fit to have it debated

and fettled.

,
If they will fay, that the Penal Laws in Mat-

ters Ecclefiaftical can be abrogated, or nulled, or

made void pro tempore^ or for Life, without the

.meeting of the King and People in Parliament,

I muft confefs, they fay a great thing, as it is a

Point of great Concern ; but I think that will not

be faid ; And all that has been ever faid in any

Cafe, touching Difpenfations, proves quite the con-

trary, and afferts what I affirm. For why fhould

any Man go about to argue, that the King may
difpenfe with this or that particular Law, if at once

he can difpenfe with all the Law, by an undoubted

Prerogative ? This is a Point of Law which we in-

fill upon, and are ready to argue with them ; but

we will go on with the reft of thofe Things that we
'have offered : And firft, we will read the Aft of

Uniformity, made i Eliz. that Claufe of it, where

they are fo ftriclly charged to fee the Execution of

that Law.
This A£t, my Lord, by the A61 of Uniformity,

made in the Beginning of the late King's Reign, is

revived, with all the Claufes in it relating to this

Matter. If then this be a Duty incumbent upon

them, and their Oaths require it of them -, and if

they find that the Pleafure of the King, in his De-
claration, is that which is not confonant to this Law,
what can they do ?

Can any thing be more humble, or done with

a more Chriftian Mind, than by Way of Petition,

to inform the King in the Matter ? For I never

thought it, nor hath it ever, fure, been thought

by any body elfe, to be a Crime to petition the

King : For the King may be miftaken in the Law,
ib our Books fay ; and we, every Day, in IVeft-

minfier-hall, argue againft the King's Grants, and

fay, he is deceived in his Grants. It is the great

Benefit and Liberty which the King gives to his

Subjeds, to argue the Legality or Illegality of his

Grants,

My Lord, when all this is done, to make this to

be a Libel, by putting in the Words Malicious,

Seditious, Scandalous, and with an Intent to raife

Sedition, would be pretty hard. My Lord, we
pray that Claufe of the Statute may be read.

Mr. Soil Gen. What for ?

Mr. Pollexfen, It is a general Law, and therefore

the Court will take Notice of it ; and we pray the

Jury may hear it read.

Mr. Soil, Gen. I agree it to be as Mr. Pollexfen has

opened -, and I agree it to be as Sir Robert Sawyer
has opened it.

Mr. Serj. Petnberton. My Lord, we fhall put it

upon a fhort Point. My Lords the Bifhops are

here accufed of a Crime of a very heinous Nature
as can be ; they are here branded and ftigmatized

by this Information, as if they were feditious Libel-

lers ; when, my Lord, it will in Truth fall out,

that they have done no more than their Duty •, their

Duty to God, their Duty to the King, and their Duty
to die Church.

For in this Cafe, that which we humbly ofi^er

to your Lordlhip (and infift upon it, as very
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plain) is this; That the Kings of England have
no Power to fufpend, or difpenfe with the Laws
and Statutes of the Kingdom, that eftablifh Reli-
gion : That is it which we ftand upon for our
Defence. And we fay. That fuch a difpenfing
Power with Laws and Statutes, is a Thing that
ftrikes at the very Foundation of all the Rights,
Liberties, and Properties of the King's Subjects
whatfoever. If the King may fufpend the Laws
of the Land which concern our Religion, I am
fure there is no other Law but he may fufpend:
And if the King may fufpend all the Laws of the
Kingdom, what a Condition are all the Subjefts in^

for their Lives, Liberties, and Properties ? All ac
Mercy,

My Lord, the King's legal Prerogatives are as

much for the Advantage of his Subjefts as of him-
felf; and no Man goes about to fpeak againft
them : But, under Pretence of legal Prerogatives^
to extend the Power of the King to fupport a Pre-
rogative that tends to the Deftrudion of all his Sub-
jects, their Religion and Liberties ; in that, I think,

they do the King no Service, who go about to do
it.

But now we fay, with your Lordrhip's Favour^
that thefe Laws are the great Bulwark of the Re-
formed Religion ; they are, in Truth, that which
fenceth the Religion and Church of England, and
we have no other human Fence befides. They
were made upon a Forefight of the Mifchief that

had, and might come, by falfe Religions in this

Kingdom •, and they were intended to defend the

Nation againft them, and to keep them out ; par»
ticulaily, to keep out the Romijh Religion, which
is the very worft of all Religions, from prevailing

among us-, and that is the very Defign of the

Ad for the Tefts, which is entituled, An Al^ to

prevent Dangers that may happen from PopifJj RecU"

fants.

My Lord, if this Declaration fhould take Effed,
what would be the End of it ? All Religions are

let in, let them be what they will -, Ranters, fa-
kers, and the like •, nay, even the Roman Catholick

Religion, as they call it, which was intended, by
thefe AAs of Parliament, and by the Ad of Unifor-

mity, and feveral other A6ts, to be kept out of this

Nation, as a Religion no Way tolerable, nor to be

endured here.

If this Declaration takes Effed, that Religion

will ftand upon the fame Terms with the Prote-

ftant Religion. Sufpend thofe Laws, and that Ro-

mtfh Religion, that was intended to be prohibited,

and fo much Care was taken, and fo many Statutes

made to prohibit it, will come in ; and all this Care,

and all thofe Statutes go for nothing. This one De-
claration fets them all out of Doors ; and then that

Religion ftands upon equal Terms with the eftablifh-

ed Religion.

My Lord, we fay this farther, that my Lords

the Bifhops have the Care of the Church, by their

very Fundion and Offices; and are bound to take

Care to keep out all thofe falfe Religions that are

prohibited, and defigned to be kept out by the Law*.

My Lords the Bifhops finding this Declaration

founded upon a meer pretended Power, that had

been continually oppofed andrejededin Parliament,

could not comply with the King's Command to read

it.

My Lord, Such a Power to difpenfe with,

or fufpend the Laws of a Nation, cannot with

any Shadow of Reafon be. It is not long fince,

that fuch a Power was ever pretended to by any,

B b b hue
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of this Caufe ? We fhall be here till

374-
but fuch as have the Legiflative too •, for it is plain,

that fuch a Power muft at leaft be equal to the Power

that made the Laws. To difpenfe with a Law muft

argue a Power greater, or at leaft as great as that

which made the Law.

My Lord, it has been often faid in our Books,

That where the King's Subje6ts are concerned in

Intereft, the King cannot fufpend, or difpenfe with

a particular Law. But, my Lord, how can the

King's Subjefls be more concerned in Intereft, than

when their Religion lies at Stake ? It has been re-

folved, upon the Statute of Simonyy that where the

Statute has difabled the Party to take, there the King

could not enable him againft that Ad of Parlia-

ment: And ftiall it be faid, that by his Difpenfation

he ftiall enable one to hold an OjfRce who is difabled

by the Teft-Ad ?

My Lord, we fay, The Courfe of our Law allows

no fuch Difpenfation as the Declaration pretends to:

And he that is but meanly read in our Law, muft

needs underftand this, That the Kings of England

cannot fufpend our Laws ; for that would be to fee

afide the Law of the Kingdom : And then we might

be clearly without any Laws, if the King Ihould

pleafe to fufpend them.

'Tis true, we fay, the laft King Charles was

prevailed upon, by Mif-information, to make a

Difpenfation fomewhat of the Nature of this,

though not fo full an one •, for that difpenfed only

with fome few Ceremonies, and Things of that

Nature : But the Houfe of Commons (this taking

Air) in 1662, reprefent this to the King by a

Pciiiion. And what is it that they do reprefent ?

That he, by his Difpenfation, has undertaken to

do that which nothing but an Ad of Parliament

can do ; that is, the difpenfing with Ptnal Laws,

which is only to be done by Ad of Parliament.

And thereupon it was thought fir, upon the

King's Account, to bring in an Ad for it in

fome Cafes.

My Lord, the King did then, in his Speech to

the Parliament (which we ufe as a great Argument
againft this difpenfing Power) fay this, *' That
*' confidering the Circumftances of the Nation,
*' he could wifii with all his Heart, that he had
*' fuch a Power to difpenfe with fome Laws, in

*' fome Particulars." And thereupon there was a

Bill, in order to an Ad of Parliament, brought

in, giving the King a Power to difpenfe ; but,

my Lord, with a great many Qualifications: Which
Ihews plainly, that it was taken by the Parliament,

that he had no Power to difpenfe with the Laws of

himfelf.

My Lord, Afterwards in 1672, the King was
prevailed upon again to grant another Difpenfation

fomewhat larger

L. C. J. Brother Pemhertotiy I would not interrupt

you, but we have heard of this over and over again

already.

Mr. S. Pemherton. Then, fince your Lordfhip is

fatisfied of thefe Things, as I prefume you are,

elfe I fhould have gone on. I have done, my
Lord.

Mr, Serj. Levinz. But, my Lord, we (hall go
a little higher than that, and ftiew that it has

been taken all along as the antient Law of

England, that fuch Difpenfations ought to be by
the King and the Parliament, and not by the

King alone.

Mr. Soil. Gen. My Lord, if you will admit
every one of the Counfel to fpeech it before

they give their Evidence, when (hall we come

to an End
Midnight.

L. C. J, They have no Mind to have an End of

the Caufe, for they have kept it three Hours longer

than they need to have done.

Mr. S. Pemherton. My Lord, this Cafe does re-

quire a great deal of Patience.

L. C. J. It does fo, Brother ; and the Court has

had a great deal of Patience : But we muft not fit

here only to hear Speeches.

Mr. Att. Gen. Now, after all their Speeches of

two Hours long, let them read any thing if they

have it.

Sir Roh. Sawyer. We will begin with the Record

of Richard the Second—Call William Fijher.

[William Fifher, Clerk to Mr. Ince, fworn.J

L. C. J. What do you afk him .?

Sir Rob. Sawyer. Shew him that Copy of the

Record.

[The Record was then Jhewn him.} ^
L. C.J. Where had you thofe, Sir?

Mr. Fijher. Among the Records in ih.t'Tower.

L. C. J. Are they true Copies ?

Mr. Fijher. Yes, my Lord.

L. C. J. Did you examine them by the Re-
cord ?

Mr. Fi(her. Yes, my Lord.

Sir Rob. Sawyer. Then hand them in ; put them

in.

Clerk reads. Ex Rolulo Parliament! de Anno Regni

Regis Richardi Secundi 15. N. i. My Lord, it is

written in French^ and I fhall make but a bad Read-

ing of it.

Sir Samuel AJlry, Where is the Man that exami-

ed it
.''—Do you underftand French ?

Mr. Fijher. Yes, my Lord.

Sir Rob. Sawyer. The Record is in another Hand
than this -, they may eafily read it.

Mr. Soil. Gen. Who copied this Paper .''

Mr, Fijher. I did examine it,

Mr. Soil. Gen. What did you examine it with?

Mr, Fijher. I looked upon that Copy, and Mr.
Haljlead read the Record.

L. C. J. Young Man, read out.

Fijher reads. Vendredy Lends mains del Almes

qu'ejloit le primier jour .

Mr. Soil. Gen. Pray tell us what it is you would

have read ?

Mr. Serj. Levinz. I'll tell you what it is, Mr.
Sollicitor : 'Tis the Difpenfation with the Statute

of Provifors : And the Ad of Parliament does

give the King a Power to difpenfe till fuch a

Time.
Mr. Soil. Gen. Don't you think the King's

Prerogative is affirmed by many Ads of Parlia-

ment ?

Mr. Serj. Levinz. If the King could difpenfe with-

out an Ad of Parliament, what need was there for

the making of it ?

Mr. Soil. Gen. Mr. Serjeant, We are not to argue

with you about that yet.

L. C. J. Read it in Englijh, for the Jury to un-

derftand it.

Mr. Fijher. My Lord, I cannot undertake to

read it fo readily in Englijh.

Mr, Juft. Powell. Why don't you produce the

Records that are mentioned in the Petition, thofe in

King Charles the Second's Time ?

Mr, Serj. Levinz. We will produce our Records

in Order of Time, as they are.

Sir
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Sir Samuel AJinj. There is the Clerk of the Re-

cords of the Tozver, Mr. Halftead, will read ic ve-

ry well in French or EngUJh.

[Then Mr. HalRead was /worn to interpret the

Record into Englifh, accora'mg to the beft of
his Skill and Knowledge -, but not reading, ve-

ry readily a true Copy ofthe Record in

Englifh follows, out of the Rolls of Parlia-

ment, in the i^tb Tear of King Richard the

Second^ Numero Primo.]

^Riday, the Morrow of All-Souls, which was

the firfl: Day of this Parliament, holden at

«' JVefiminfter,.\niht fifteenth Year of the Reign
*' of our Lord King Richard the Second, after

«' the Conqueft, the Reverend Father in God the

*' Archbifhop of T'ork, Primate and Chancellor of
*' England, by the King's Comniandment, being
*' prefent in Parliament, pronounced and declared

" very nobly and wifely, the Caufe of the Sum-
" mons of this Parliament, and faid, Firft, That
" the King would, that holy Church principally,

" and afterwards the Lords Spiritual and Temporal,
*' and alfo the Cities and Boroughs fhould have and
*' enjoy their Liberties and Franchifes as well as

*' they had them, and enjoyed them, in the Time
" of his noble Progenitors, Kings of England ;

*' and alfo in his own Time, And afterwards
*' faid. The Summons of this Parliament was prin-

*' cipally for three Occafions. The firft Occafion
*' was. To ordain how the Peace and Quiet of
•' the Land, which have heretofore been greatly

*' blemifhed and difturbed, as v/ell by Detraftion
*' and Maintenance, as otherwife, m.ight be bet-

*' ter holden and kept, and the Laws better exe-

*' cuted, and the King's Commands better obey-
*' ed. The fecond Occafion was. To ordain and
*' fee how the Price of Wools, which is beyond
*' meafure leffened and impaired, might be bet-

*' ter amended and enhanced. And alfo, That
*' in cafe the War fhould begin again, at the End
*' of the prefent Truce, to wit, at the Jffumption
" DJ our Lady next coming, to ordain and fee,

*' how and whereby the faid War may be main-
*' tained at the leaft Charge of the People. And
*' the third Occafion was, touching the Statutes

" of Provifors, To ordain and fee how our holy
" Father might have that which to him belongs,

*' and the King that which belongs to him, and
" to his Crown ; according unto that. Render un-
•' to Ccefar the Things that are Csefar'^, and unto

" God the T'hings which are God's."

Then the other Record of Richard the Second

was read as follows, out of the Rolls of Parlia-

ment, the fifteenth Year of King Richard the Se-

cond, N. 8.

*' Be it remembredj touching the Statute of
•' Provifors, That the Commons, for the great
*' Confidence which they have in the Perfon of
*' our Lord the King, and in his moft excellent

*' Knowledge, and in the great Tendernefs which
*' he hath for his Crown, and the Rights there-

" of; and alfo, in the noble and high Difcret ions

"of the Lords, have affented, in full Parliament,
" that our faid Lord the King, by Advice and Af-
" fent of the faid Lords, may make fuch Sufferance,

" touching the faid Statute, as fhall feem to him
" reaforiable and profitable, until the next Parlia-
*' ment, fo as the faid Statute be not repealed in no
" Article thereof: And that all thoie who have
" any Benefices by Force of the faid Statute, be-
*' fore this prefent Parliament i and alfo, That all

Vol. iV.

75
" thofe to whom any Aid, Tranquillity, or Ad-
" vantage is accrued, by Virtue of the faid Sta=.
''• tute of the Benefices of holy Church (of which
" they were heretofore in Pofieffion) as well by
" Prefentation, or Collation of our Lord the Kingj,
' as of the Ordinaries, or Religious Perfons what-
" foever, or by any other Manner or Way what-
''- foever, may freely have and enjoy them, and
" peaceably continue their PoflTeffion thereof, with-
" out being oufted thereof, or any ways challeng-
" ed, hindred, molefted, difquieted, or grieved
" hereafter, by any Provifors, or others, againfl
" the Form and Efi^edof the Statute aforefaid, by
" reafon of the faid Sufferance in any Time td
" come. And moreover. That the faid Commons
" may difagree at the next Parliament to this Stif-
'' ferance, and fully refort to the faid Statute, ific
" fliall feem good to them to do it i JVith ProtC'
" flation. That this AfTenr, which is a Novelty.,

" and has not been done before this Time, be not
" drawn into Example or Confequence for Time to

" come. And they prayed our Lord the King,
" that the Proteftation might be entred of Re-
" cord, in the Roll of the Parliament : And the
" King granted, and commanded to do it.

Mr. Serj. Levinz. Now, my Lord, we will go
on This was in Richard the Second's Time :

And a Power is given by the Commons to the

King, with the AfTent of the Lords, to difpenfe,

but only to the next Parliament, with a Power re-

ferved to the Commons ; and to difagree to ir,

and retraft that Confent of theirs the next Parlia-

ment.

Sir George Treby. The Statute of Provifors Was,
and is a Penal Law, and concerning Ecclefiaftical

Matters too ; viz. The Collating and Prefenting

to Archbifhopricks, Bifhopricks, Benefices, and
Dignities of the Church: And in this Record now
read, the Parliamient give the King a limited Power,
and for the fhort Time, to difpenfe with that Sta-

tute. But, to obviate all Pretence of fuch a Power's

being inherent in the Crown as a Prerogative, they

declare, (i.) That ic was a Novelty; that is as

much as to fay, that the King had no fuch Power
before. (2.) That it fhould not be drawn into Ex-
ample ; that is to fay, that he fhould have no fuch

Power for the future.

Mr. Serj, Levinz. Now we will go on to the

Records mentioned in the Petition ; thofe in the laft

King's Time, in 1662, and 1672 ; and that in this

King's Time, in 1685, Where is the Jour-

nal of the Houfe of Lords .?

[Mr. IValker fworn.]

L. C. y. Is that the Book of the Houfe of

Lords ?

Mr. Walker. It is the Journal of the Houfe of

Lords,

L. C. y. Is it kept by you .'*

Mr, IValker. Yes, my Lord.

L. C. y. Where is it kept .''

Mr. IValker. In the ufual Place, here in Wejt^

minfter.

Mr. Soil. Gen. What is that
?"

Mr. Serj. Levinz. It is the Journal of the Houfe
of Lords —But, my Lord, there is one Thing
that is mentioned in the lafl Record that was read,

which is worth your Lordfliip's and the Jury^s

Obfervation ; That it is declared a Novelty, and

a Proteftation, that it fhould not be drawn into

Precedent for the future.

L.C.y. That has been obferved. Brother:' Lee:

us hear your Record read.
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-DiVMercurii i8.</i^Februarii, " to the Greatnefs and Profperity of the King-
*' dom. If you confider well what is beft for us

" all, I dare fay we fhall not difagree. I have no
•* more to fay to you at prefent, but, once again,

" to bid you heartily welcome."

Mr. Finch. The next Thing we fhall fhew you
is, that after the King had made this Speech, and
wifhed he had fuch a Power of Indulgence to ufe

upon Occafion, there was a Bill in the Houfe of

Lords brought in, to enable the King to difpenfe

with feveral Laws : We fhall fliew you the Jour-

nal, where it was read and committed ; but fur-

ther than that it went not.

L. C. J. What Ufe do you make of this, Mr.
Finch.

Sir Rob. Sazvyer. You may eafily apprehend the

Ufe we fhall make of it. (The King, in his

Speech, fays. He wijhed he had fuch a Power) the

Houfe of Lords thought he had not -, and there-

fore they order'd a Bill to be brought in, to enable

him. Read the Journal of the Lords of the

13th ox March, i66z.

Clerk reads. Die Veneris 13. die Martii, 1662.

Clerk reads

—

1662.
*' His Majefty was prefent this Day, fitting in

the Regal Crown and Robes, the Peers being

likewife in their Robes : The King gave Or-

der to the Gentleman Ullier of the Black-Rod,

to figriify to the Houfe of Commons his Plea-

fiire, that they prefently come up, and attend

his Majefty, with their Speaker ; who being

prefent, his Majefty made this Speech follow-

ing.

*' My Lords and Gentlemen,

*' T AM very glad to meet you here again, ha-

*' X ving thought the Time long fmce we part-

" ed, and often wifhed you had been together, to

" help me in feme Occafions which have fallen

" out: I need not repeat them unto you, you
*' have all had the Noife of them in your feveral

" Countries •, and, God be thanked, they were
*' but Noife, without any worfe EfFeds.
" To cure the Diftempers, and compofe the

** differing Minds that are yet amongft us, I fet

*' forth my Declaration of the 26th of December.
*' In which you may fee, I am willing to fet

*' Bounds to the Hopes of fome, and to the Fears
*' of others ; of which when you fhall have ex-
*' amined well the Grounds, I doubt not but I

*' fhall have your Concurrence therein. The Truth
*' is, I am in my Nature an Enemy to all Seve-
*' rity for Religion and Confcience, how mifta-
*' ken foever it be, when it extends to capital and
*' fanguinary Punifhments ; which I am told, were
*• began in Popifh Times. Therefore, when I fay
*' this, I hope I fhall not need to warn any here,

" not to infer from thence, that I mean to favour
" Popery. I muft confefs to you, there are many
*' of that Profeffion, who, having ferved my Fa-
*' ther, and myfelf very well, may fairly hope for

*' fome Part in that Indulgence I would willing-
*' ly afford to others who dilTentfrom us. But let

«' me explain myfelf, left fome miftake me here-
*' in, as I heard they did in my Declaration. I

*' am far from meaning by this a Toleration, or
*' qualifying; them thereby to hold any Offices or
*' Places of Truft in the Government. Nay,
*' further, I defire fome Laws may be made, to
«' hinder the Growth and Progrefs of their Do-
" drine.

*' I hope you have all fo good an Opinion of
" my Zeal for the Proteftant Religion, as I need
*' not tell you, I will not yield to any therein, not
•' to the Bifhops chemfelves, nor in my liking the
*' Uniformity of it, as it isnow eftablifhed -, which
«' being the Standard of our Religion, muft be
*« kept pure and uncorrupted, free from all other
" Mixtures. And yet, if the Dijfenters will de-
*' mean themfelves peaceably and modeftly under the
*' Government, I could heartily wifh I had fuch a
*' Power of Indulgence to ufe upon Occafion

Sir George Treby, Pray, Sir, read that out di-

ftindly.

Clerk reads.— " I couldheartily wifh I had fuch
*' a Power of Indulgence to ufe upon Occafion,
*' as might not needlefly force them out of the
*' Kingdom ; or, flaying here, give them Caufe
*' to confpire againft the Peace of it.

*' My Lords and Gentlemen,
** It would look like Flattering in me, to tell

''you in what Degree I am confident of your
*' vViiuum and Aticdion in all Things that relate

" After fome Debate, whether the Houfe lliould

" be put into a Grand Committee, for the further

" Debate of the Bill concerning his Majefty's
•' Power in Ecclefiaftical Affairs, it was put to

" the Queftion -, viz.

" As many of your Lordfhips as would have this

" Houfe adjourned, and put into a Committee to

*' confider of the faid Bill, fay. Content 5 others,

" Not Content.

*' PafTed in the Affirmative.

" And then the Lord Chamberlain of the

" Houlhold was directed to take the Chair, as
•' formerly -, which he did accordingly. ^

" And after Debate, the Houfe was refumed,
*' after the Grand Committee had appointed a
" Sub-Committee, touching the faid Bill.

Sir Rob. Sawyer. This is all in the Journal of the

Houfe of Lords about this Matter. We will

now fhew you the Bill itfelf.

Clerk reads. " An A5i concerning his Majefifs Power
in Ecclefiajiical Affairs.

" TTTHereas divers of his Majefty's Subjedls,

*' VV through Error of Judgment, and mif-
" guided Confciences (whereunto the Licentiouf-

" nefs of thefe late unhappy Times have much
" contributed) do not conform themfelves to the

" Order of divine Worfhip and Service eftablilh-

*' ed by Law ; and though his Majefty and both
" Houfes of Parliament are fully fatisfied, that

" thofe Scruples of Confcience, from whence this

" Nonconformity arifeth, are ill grounded ; and
" that the Government of the Church, with the

" Service thereof (as now eftablifhedj is the beft

" that is any where extant, and moft efFedlual to

" the Prefervation of the Proteftant Religion :

" Yet hoping that Clemency and Indulgence
*' may, in Time, wear out thofe Prejudices, and
" reduce the Diffenters to the Unity of the
" Church j and confidering that this Indulgence,
" how neceffary foever, cannot be difpenfed by
" any certain Rule, but muft vary, according to
" the Circumftances of Time, and the Temper
•' and Principles of thofe to whom it is to be
" granted ; and his Majefty being the beft Judge
" when, and to whom this Indulgence is to be
" difpenfed, or as may be moft confiftent with
" the publick Peace, and without juft Caufe of'

'« Oifence
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«' Offence to others ; and to the End his Majefty
" may be enabled to exercile it with univerfaJ Sa-

" tistadion. Be it Enaded by the King's mod ex-
" ceJIcnt Majefty, by Advice, and with the Con-
" Jent of the Lords Spiritual and Temporal, and
'.^ommons, in this prelent Parliament alTembled,
" and by the Authority thereof, That the King's
•« Majefty may, by Letters Patents under the Great

• *' Seal, or by fuch other Ways as to his Majefty
•'" fhall feem meet, difpenfe with one A£i, or Law^
" made the laft SeJJion of this prefent Parliament (en-

" tituled, An J5l for the Uniformity of publick

*' Prayers^ and Adrninifiration of the Sacraments^

*' and other Rites and Ceretnonies ; and for eftabliJJj-

*' ing the Form of making, and ordaining, and con-

*' fecrating Bifhops, Priejis and Deacons in the Church
*' of England) and with any other Laws or Sta-

«' tutes concerning the fame; or requiring Oaths,
*' or Subfcriptions ; or which do enjoin Confor-
*' mity to the Order, Difcipline, and Worfhipefta-
•' blifhed in this Church, and the Penalties in the

»' faid Laws impofed, or any of them: And may
*' grant Licences to fuch of his Majefty's Subjedts
*' of the Proteftant Religion, of whofe inoffenfive

*' and peaceable Difpofition his Majefty fhall be
*' perfuaded, to enjoy and ufe the Exercife of their

*' Religion and Worftiip, though differing from
*« the publick Rule (the faid Laws and Statutes, or
*' any Difabilities, Incapacities, or Penalties, in

*' them, or any of them contained, or any Matter
*' or Thing to the contrary thereof notwithftand-

•' ing).

«' Provided always, and he it Ena5led, That no
«« fuch Indulgence, Licence, or Difpenfation here-

*' by to be granted, fhall extend, or be conftrued to

»' extend to the Tolerating, or Permitting the Ufe or

*' Exercife of the Popifh, or Roman Catholick Re-
*« ligion in this Kingdom ; nor to enable any Perfon
*' or Perfons, to hold or exercife any Place or Office

*' of fublick Trujl within this Kingdom ; who, at

*' the Bc^ginning of this prefent Parliament were,
*' by the Laws and Statutes of this Realm, dif-

" enabled thereunto ; nor to exempt any Perfon or
*' Perfons from fuch Penalties as are by Law to be
*' inflided upon fuch as fliall publifh or preach any
" thing to the Depravation, or Derogation of the

" Boole of Common-Prayer, or the Government,
" Order and Ceremonies of the Church eftablifhed

*' by Law.
*' Provided atfo, and he it EnaSied, That no fuch

" Licence or Difpenfation fJoall extend to make any
*' Prieft or Minifter capable of any Ecclefiafiical Liv^
*' ing or Benefice, with Cure, who fhall not, before

** the Archbifliop of the Province, or Bifhop of
*' the Diocefe where he lives, make fuch Subfcription

*' to the Articles of Religion, as is enjoined by the Sta-

*' tute of the 1
3 th of Elizabeth, made for Reforma-

*' tion of Diforders in the Church ; Nor fhall extend,

*' or be conftrued to extend to difpenfe with the Book of
*' Common-Prayer : But that the faid Book fhall be
*' conftantly read in all the Cathedral and Collegiate

*' Churches, and in all the Parifh- Churches, and
*' publick Chapels,

Sir Rob. Sawyer. Here your Lordftiip fees what

the Lords did in this Matter.—We fhall now fhew

you, out of the Commons Journal, what they did

concerning this Speech of the King Shew the

Journal of the 25th of February, i66z.

[Mr. Jodrell fworn.]

L. C. y. Did you examine that, Mr. Jodrell ?

Mr, Jodrell. It is the Original Book.

[The Book delivered into the Court.'}

a Libel. o'

Clerk reads. Die Mercurii 25, die Februarii,

15 Car. II. Refolved, That it be prefented

Sir Rob, Sawyer. You muft begin above The
Houfe then took into Debate

Clerk reads. <' The Houfe then took into Debate
" the Matter touching Indulgence to DifTenters, from
'' the Ad of Uniformity.

•' The Queftion being put, that the prefent
" Debate be adjourned till to Morrow
*' Morning.
" The Houfe \Vas divided.
" The Teas went out.

Sir John Goodrick, T ^^ „ r , ,.

and I Tellers for the TVofJ j

Sir William Lowther, J
^"^ ^^^ ^'" '^'^

Sir Richard Temple^
I -n n r , 1^

and L Tellers for the 2 ^^j I

Sir John Talbot, j
^"'^ ^^^ ^^^^ ^ '9'

*« And fo it pafTed in the Negative,
" Refolved, &c.

'* That it be prefented to theKing*s Majefty, as
•' the humble Advice of this Houfe, That no In-
" dulgence be granted to the DifTent-ers, from the
«' Ad of Uniformity
Mr. Soil. Gen. Does your Lordfhip think it to be

Evidence ?

L. C. J. Let them read it, Mr, Sollicitor, that
we may hear what it is.

Clerk reads on.

" Ordered, That a Committee be appointed to
*' colled and bring in theReafons of this Houfe for
•' this Vote, upon the prefent Debate ; to be prefent-
" ed to his Majefty, and that the nominating of the
" Committee be adjourned till to Morrow Morn-
" ing.

Sir Rob. Sawyer. That*s all.

Mr. Soil. Gen. Pray, if there be any thing more,
read on ; you fhall not parcel out a Record, and take
and leave what you will,

Mr, Finch. Did not you parcel out our Petition ?

Mr, Soil. Gen. Read on, if there be any thing a-

bout this Matter.

Clerk. That is all.

Sir Rob. Sawyer. Turn to the 27th of Febr. 1662.

Clerk reads. Feneris 27, Februarii 15 Car. II.

*' Sir Heneage Finch reports from the Committee
•' appointed to colled and bring in the Reafons of
" the Houfe for their Vote of Advice to the King's
*' Majefty j and in the Clofe of thofe R^fons to add,
" That the Houfe will alTift his Majefty with their

*' Lives and Fortunes : And to pen an Addrefs to his

*' Majefty for that Purpofe, the feveral Reafons and
" Addrefs agreed to by the Committee in Writing,
" he read in his Place, and did bring up, and deliver
*' the fame in at the Clerk's Table.

" The firft Paragraph was read, and upon the

" Queftion agreed to.

" The fecond Paragraph was read, and upon the

*« Queftion agreed ta
*' The third was read, and upon the Queftion a-

** greed to.

Sir Rob. Sawyer. Go over that, and go to the Ad-
drefs itfelf.

Clerk reads. " May it pleafe your mofl Excellent

" Majefty y"WE your Majefty's moft dutiful and loyal

" Subjeds, the Knights, Citizens, and Burgefles

" of the Houfe of Commons in Parliament af-

«' fembled, having with all Fidelity and Obe-
*' dience confidered of the feveral Matters com-
*• prifed in your Majefty's late gracious Decla-

" ration
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" i-ation of the z6ih o^December laft, and your moft
*' gracious Speech at the Beginning of this prefent

*^' Seffion, do in the firft Place for ourfelves, and
*' in the Names of all the Commons of England,

*' render unto your Sacred Majefty the Tribute of

«' ourmoft hearty Thanks for that infinite Grace
*' and Goodnefs wherewith your Majefty hath been

*' pleafed to publilh your Royal Intention of adher-

*' ing to your Ad of Indemnity and Oblivion, by

*' a conftant and religious Obfervance of it ; and
*' our Hearts are further enlarged in thefe Returns

*' of Thankfgiving, when we confider your Maje-
*' fly's mofl Princely and Heroick Profeffion of re-

*' lying upon the Affedions of your People, and
" the abhorring all forts of Military and Arbitrary

" Rule ; but above all, we can never enough re-

" member to the Honour of your Majefty's Piety,

" and our own unfpeakable Comfort, thofe folemn

*' and mofl endearing Invitations of your Majefty's

*' Subjeds, to prepare Laws to be prefented to your

" Majefly againfl the Growth and Encreafe of Po-
" pery ; and withal, to provide more Laws againfl

*' Licentioufnefs and Impiety, at the fame Time de-

*' daring your own Refolutions for maintaining the

*' Ad of Uniformity : And it becomes us always to

*' acknowledge and admire your Majefty's Wifdom
*' in this your Declaration, whereby your Majefty
*' is pleafed to refolve not only by fumptuary
" Laws, but by your own Royal Example of Fru-
" gality, to reftrain that Excefs in Mens Expences,
*' which is grown fo general, and fo exorbitant,

*' and to dired our Endeavours to find out fit and
" proper Laws for the Advancement of Trade and
*' Commerce.

*' After all this, we moft humbly befeech your
*' Majefty to believe. That it is with extream Un-
*' willingmfs and Reluctanc-^ of Heart, that we are
*' brou^t 10 differ from any thing which your Majefly
*' hath thought fit to propofe ; and though we do no
*' ways doubt but that the unreafonable Dlftem-
*' pers of Mens Spirits, and the many Mutinies
" and Confpiracies which were carried on during
*' the late Intervals of Parliament, did reafonably
*' incline your Majefty to endeavour by your De-
*« claration to give fome Allay to thofe illHumours,
** till the Parliament aflTembled, and the Hopes of
*' an Indulgence, if the Parliament fhould confent
*' to it ; efpecially feeing the Pretenders to this In-

*' dulgence did feem to make fome Title to it by
*« virtue ofyour Majefly 's Declaration from Bredah

:

*' Neverthelefi, we your Majefly''i mofl dutiful and
*' loyal Subje5is, who are now returned to ferve in

*' Parliament, from thofe feveral Parts and Places
*' of your Kingdom for which we are chofen. Do
«' humbly offer it to your Majefty's great Wifdom, that

*' it is in no fort advifeable that there be any Indulgence

*' to fuch Perfons who prefume to diffent from the A5i
*' ofUniformity and Religion eftablifhed, for thefe Rea-
*' fons.

*' We have confidered the Nature of your Ma-
*' jefty's Declaration from Bredah, and are humbly
*' of Opinion, That your Majefty ought not to be
*' prefTed any further,

*' Becaufe it is not a Promife in itfelf, but only a
*' gracious Declaration of your Majefty's Intenti-

*' ons to do what in you lay, and what a Parliament
•' fhould advife your Majefty to do, and no fuch

*' Advice was ever given, or thought fit to be of-

*' fered ; nor could it be otherwife underftood, be-

*' caufe there were Laws of Uniformity then in Be-
*» ing, which could not be difpenfed with but by
«' Ad of Parliament.

Sir Rob. Sawyer. This is all that we read this for ;

your Lordfhip and the Jury fee what is here declared

by the Parliament, That the Ad of Uniformity
could not be difpenfed with, without an Ad of Par-

liament.

Next, my Lord, we fhall ftiew you what was
done in the Year 1672, Read the King's Speech
the 5th of Ff^rwdsry, 1672.

[fThe Journals of the Lords Houfe were delivered

in.]

Clerk reads. Die Mercurij, 5. Februarij, 1672,

My Lords and Gentlemen,

AM glad to fee you here this Day. I would
have called you fooner together, but that I

" was willing to eafe you and the Country, till there
" were an abfolute NecefTity.

*' Since you were laft here, I have been forced to
" a moft important, necefTary, and expenfiveWar;
" and I make no doubt but you will give me fuit-

" able and effedual Affiftance to go through with
" it. I refer you to my Declaration for the Caufes,
" and indeed the Neceflity of this War, and fhall

" now only tell you. That I might have digefted
" the Indignities to my own Perfon, rather than
" have brought it to this Extremity, if the Intereft,

" as well as the Honour of the whole Kingdom had
" not been at Stake -, and if I had omitted this Con-
" jundure, perhaps I had not again ever met with
*' the like Advantage,

•' You will find that the laft Supply that you gave
" me, did not anfwer Expedation for the Ends you
*' gave it, the Payments of my Debts-, therefore I

" muft in the next Place recommend them again to
" your fpecial Care.

" Some few Days before I declared the War, I
*' put forth my Declaration for Indulgence to Dif-
" fenters, and have hitherto found a good EfFed of
" it, by fecuring my Peace at Home, when I had
*' War Abroad : There is one Part in it that has
" been fubjed to Mifconftrudions, which is that
" concerning the Papifts, as if more Liberty was
*' granted to them than to other Recufanis, when
" 'tis plain there is lefs -, for the others have publick
*' Places allowed them, and I never intended that

" they fhould have any, but only have the Free-
" dom of their Religion in their own Houfes, with-
" out any Concourfe of others j and I could not
" grant them lefs than this, when I had extended fo
*' much more Grace to others, moft of them having
" been Loyal, and in the Service of me, and the King
" my Father: And in the whole Courfeof thislndul-

" gence I do not intend that it fhall any way preju-

" dice the Church, but I will fupport its Rights, and
•' it in its full Power.

". Having faid this, I fhall take it very ill to re-

" ceive Contradidion in what I have done ; and I

" will deal plainly with you, I am refolved to ftick

" to my Declaration.

" There is one Jealoufy more which is malici-

" oufly fpread Abroad, and yet fo weak and frivo-

" lous, that I once thought it not ofMoment enough
" to mention ; but it may have gotten fome Ground
" with fome well-mrnded People, and that is, that

" the Forces which I have raifed in this War were
*' defigned to controul Law and Property. I wifh
" I had had more Forces the laft Summer ; the

*' Want of them then, convinces me, I muft raife

*' more againft this nextSpring •, and I do not doubt
" but you will confider the Charge of them in your
•« Supplies.

" I will
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« I will conclude with this AfTurance to you,

" That I will preferve the true Reformed Prote-
*' ftant Religion, and the Church, as it is now efta-

** blilhed in this Kingdom, and that no Man's Pro-
*« perty or Liberty fhall ever be invaded. 1 leave
«' the reft to the Chancellor.

Mr. Serj. Pemberton. Now go to the Journal of

the Commons of the 14th oi February ^ 1672.

\T'be Journal put in.']

Clerk rea.ds. Veneris i'^. die Februarij^ 1672.
*' Mr. Powle reports from the Committee ap-

«' pointed to prepare and draw up a Petition and
•' Addrefs to his Majefty, the faid Petition and Ad-
** drefs, which he read in his Place, and afterwards

" delivered the fame in at the Clerk's Table, and
*' the fame being again twice read, is as followeth ;

*' viz.

Moft Gracious Sovereign,

** XT /"E your Majefty 's moft Loyal and Faithful
*' VV Subjefts, the Commons affembled in Par-
** liament, do in the firft Place, as in all Duty
*' bound, return your Majefty our moft humble and
*' hearty Thanks for the many Gracious Promifes
*' and Aflurances which your Majefty has feveral

*' Times, during this prefent Parliament, given to

" us, that your Majefty would fecure and maintain
*' unto us the true Reformed Proteftant Religion,
*' our Liberties and Properties ; which moft gra-
*' cious Aflurances your Majefty, out of your
*' great Goodnefs, has been pleafed to renew unto
*' us, more particularly at the Opening of this pre-
*' fent Sefllon of Parliament.

*' And further, we crave Leave humbly to re-

*' prefent, that we have with all Duty and Expedi-
** tion, taken into Confideration the feveral Parts
*' of your Majefty's laft Speech to us ; and withal,

*' the Declaration therein mentioned for Indul-
*' gence to Diflentcrs, dated the 15th of March laft :

« ann toe finn ouc izx^z^ hmm tn Dtitp to
« mfoim pouc ^m^h Cljat \^zm\ ®ta-
« tutejEi, in ^attei*0 Cccleftafiical, cannot be
" fufpennen but bpM of patiiauient*

" We therefore, the Knights, Citizens, and Bur-
*' gefles of your Majefty's Houfe of Commons, do
*' moft humbly befeech your Majefty, That the faid
*' Laws may have their free Courfe, until it fhall be

*' otherwife providedfor by A£l of Parliament : And
*' that your Majefty would gracioufly be pleafed

" to give fuch Direftions herein, that no Appre-
*' henfions or Jealoufies may remain in the Hearts
•' of your Majefty's good and faithful Subjects.

«' Refolved, &c.
" That this Houfe doth agree with the Com-

" mitteein the Petition and Addrefs by them drawn
*' up to be prefented to his Majefty.

Sir Rob. Sawyer. Now turn to the 24th of iv-

bruary, 1672, in the fame Book.
Clerk reads. Lunts 24. Februarij, 1672.

" Mr. Secretary Coventry reports and prefents in

*' Writingfrom his Majefty, his Anfwerto the hum-
" ble Petition and Addrefs of this Houfe, which
" was thrice read, and the Matter debated, and is

" as followeth ; viz.

Charles R.

" TJ ^ ^ Majefty h^th received an Addrefs from
*' X X you, and he hath ferioufly confidered of
*' it, and returns you this Anfwer, That he is ve-
" ry much troubled, that that Declaration which
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he put out for Ends fo neceflary for the Quiet
of his Kingdom, and efpecially in that Conjunc-
ture, fhould have proved the Caufe of Difquiec
in his Houfe of Commons, and give Occafion to
the queftioning of his Power in Ecclefiafticks,
which he finds not done in the Reigns of any of
his Anceftors. He is fure he never had Thoughts
of ufing it otherwife than as it hath been entmft-
ed in him, to the Peace and Eftablifhment of
the Church oi England, and the Eafe of all his
Subjefts in general : l^either does he pretend to
the Right of fufpending any Laws, wherein the
Properties, Rights, or Liberties of any of his Sub-
]e5ls are concerned, nor to alter any thing in the
EftaUifhed Do£irine or Difcipline of the Church af
England. But his only Defign in this, was to
take off the Penalties the Statutes inHicT:ed upon
DifTenters, which he believes, when well confi-
dered of, you your felves would not wiJli exe-
cuted according to the Rigour and Letter of the
Law ; neither hath he done this with any
Thought of avoiding or precluding the Advice
of his Parliament ; and if any Bill ftiall be offered,
which ftiall appear more proper to attain the a-
forefaid Ends, and fecure the Peace of the
Church and Kingdom, when tendred in due Man-
ner to him, he will fhew how readily he will
concur in all Ways that ftiall appear good for
the Kingdom.
Sir. Rob. Sawyer. Turn to the 26th of February,

1673.

Clerk reads. Die Mercurij 26. Februarij, 1672.
" Mr. Powle reports from the Committee ap-

" pointed to confider of an Anfwer to return to his
»' Majefty's laft Meflage upon the Debate of the
" Houfe, an Anfwer agreed by the Committee,
" and drawn up, and put into Writing, which he
" read in his Place, and then delivered the fime in

" at the Clerk's Table, where it was twice read,
*' and is as followeth ; viz.

Moft Gracious Sovereign,

E your Majefty's moft humble and loyal

Subjefts, the Knights, Citizens, and Bur-
" gefTes in this prefent Parliament affembled, do
" render to your moft facred Majefty our moft
" dutiful Thanks, for that to our unfpeakable
*' Comfort, your Majefty has been pleafed fo

" often to reiterate unto us thofe gracious Pro-
" mifes and AfTurances of maintaining the Religi-
'« on now eftablilhed, and the Liberties and Pro-
" perties of your People ; and we do not in the

" leaft Meafure doubt but that your Msjefty had
*' the fame gracious Intention in giving Satisfaftion

" to your Subjefts, by your Anfwer to our laft

*' Petition and Addrefs : Yet, upon a ferious Con-
" fideration thereof. We find that the faid Anfwer
" is not fufficient to clear the Apprehenfions that may
" juftly remain in the Minds of your People, by your
*' Majefty's having claimed a Power to fufpend Penal
*' Statutes in Matters Ecclefiaftical, and vjhich your

" Majefty does ftill feem to ajfert,in the faid Anfwer,
*' to be entrufted in the Crown, and never quefiicned

" in the Reigns of any of your Anceftors : Wherein
«' we humbly conceive your Majefty has been very
«' much mifinformed ; fince no fuch Power ever zvas

" claimed or exercifed by any of your Majefty's Pre-
*' decejfors ; and if it ftjould be admitted, might tend

" to the interrupting the free Courfe of the Laws,
" and altering the Legiftative Power, which hath al-

*' ways been acknowledged to refide in your two Houfes

*' of Parliament.

" We
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for ihtTeas. 180.

*' We therefore with an unanimous Confent
" become again moft humble Suitors unto 'your
*'

Sacred Majefty, That '^ou would he pleafed to give
**

us a full and fathfa^iovj Anfwer to our faid Peliti-

*' on and Addrefs, and that -jour Majefly would take

*' fucb effe5lual Order , that the Proceedings in this

** Matter may not for the future be drawn into Con-

*' fequence or Example.

*' The Anfwer to his Majefty 's Meflage was
*' again read by Paragraphs, and the feveral Para-

" graphs to the laft were, upon the Queftion,

*' feverally agreed.

" The laft Paragraph being read, and the Que-
*' ftion being put, that the Word unanimous ftiould

«' ftand in the Paragraph,

The Houfe divided.—The Noes go out.

Tellers.

Lord St.John^ \
Mr. Faughan, J
Sir Richard Temple, 1

for the iVo^J 77
Sir PhUtp Howard, S

^°^ ^^^ ^^°''' '''

*« And fo it was relolved in the Affirmative.

" The Queftion being put to agree to the Para-
** graph, it was refolved in the Affirmative,

" Refolved, i3c.

*' That the whole Addrefs be agree to, as it

" was brought in by the Committee,

Sir Roh. Sawyer. Now turn to the Lords Jour-

nal, and there your Lordfhip .will fee, that the

King does communicate this Addrefs to the Lords,

and defires their Advice.

Read the ift of March, 1672.

Clerk reads. Die Sahbati prima die Martit, 1672,
*' His Majefty this Day made a fhort Speech,

*' as follows.

My Lords,

*' You know, that at the Opening of this Sd-
*' fion, I fpoke here to your Satisfadiion ; it has
«' notwithftanding begotten a greater Difquiet in

»' the Houfe of Commons than I could have ima-
*' gined.

*' I received an Addrefs from them, which I

*' looked not for, and I made them an Anfwer
" that .ought to have contented them; but on
*' the contrary, they have made me a Reply of
*' fuch a Nature, that I cannot think fit to proceed
*' any further in this Matter without your Ad-
*' vice.

" I have commanded the Chancellor to ac-
*' quaint you with all the Tranfadtions, wherein
*' you will find both me and your felves highly
*' concerned. I am fenfible lor what relates to
*' me, and I aflure you, my Lords, I am not lefs

" fo for the Privilege, and the Honour of this
*' Houfe.
" Afterwards the Lord Chancellor read the

«« feveral Papers and Addrefles of the Houfe of
*' Commons, and his Majefty's Anfwer there-
*« unto, and opened his Majefty's Proceedings up-
" on them."

The. Addrefs of the Houfe of Commons was
read.

Sir Roh. Sawyer. Pafs over that, you have read

it already.

Clerk reads. The next, his Majefty'sJAnfwer to

the Addrefs of the Houfe of Commons was read as

follows,

Sir Rob. Sawyer. That hath been read too.

Clerk reads. Then was read the Reply of the

Houfe of Commons to his Majefty's Anfwer, as

foUoweth)

Mr. Finch. You have read that likewife.

Clerk reads. " Upon this it is ordered, that the
" Lord Treafurer, Duke of Buckingham, Earl of
" Bridgwater, Earl oi Northampton, Ezr\ o[£rifiol,
" Earl of Berks, Earloi Bolingbroke, and the Earl of
" Anglefey, do forthwith withdraw and confider
" what humble Thanks is fit to be given to his

" Majefty for his great Favour in communicating
" this Bufinefs to this Houfe, and report the fame.
" And accordingly, the faid Lords Committees
" did withdraw themfelves for that Purpofe.
" The Lords i)eing returned, the Duke of 5«r;(:-

" ingham reported what the Committee had pre-
*« pared to prefentto his Majefty by way of Thanks,
" which was read asfollowcth.
" We the Lords Spiritual and Temporal in Par-

*' liament aflembled, do unanimoufly prefent to
" your Sacred Majefty our moft humble Thanks,
*' for having been pleafed to communicate to us
*' what has paflTed between your Majefty and the
" Houfe of Commons, whereby you have gra-
" cioufly ofi^ered us the Means of ftiewing our
" Duty to your Majefty, and of afllriing the
" antient juft Rights and Privileges of the Houfe
" of Peers.

" The Qj'-ftion being put, whether to agree
*' with the Ct mmiitee,

" It was refolved in the Affirmative.
" Ordere 1, That his Majefty be defired, that his

" Speech, and the Papers read this Day, may be
" entered into the Journal-Book of this Houfe.
" The Lord Treafurer, the Duke of Bucking-

" ham, and the Lord Chamberlain, are appointed
" to attend his Majefty prefently, to know his

" Pleafure, what Time and Place this whole Houfe
*' fliall wait upon him, to prefent the humble
" Thanks of this Houfe, for his great Favour
" fhewed this Day.
" Ordered, that upon Monday Morning next,

" this Houfe will debate the whole Matter ot his

«' Majefty's Speech, and thefe Papers ; and to

" confider the Points of Privilege, and what elfe

*' may arife thereupon.

" The Lords that were appointed to attend his

" Majefty, return with this Anfwer.
" That his Majefty has appointed this After-

" noon at five of the Clock, for this Houfe to

" wait upon him in the Banquetting- Houfe at

" Whitehall.

" Ordered, that all the Judges now in Town,
" fhall attend this Houfe on Monday Morning
" next.

Sir Rob. Sawyer. The third of March, 1672, is

the next.

Clerk reads. Die Luncs^. die Martii, 1672.
" The Lord Chancellor reported, that the

" whole Houfe on Saturday laft waited upon his

" Majefty at Whitehall, and prefented the humble
" Addrefs of this Houfe, and his Majefty was
" pleafed to return this Anfwer.

My Lords,

" I take this Addrefs of yours very kindly ; I

" will always be very affedtionate to you, and ex-

" pedl you ftiould ftand by me, as I will always
" by you.

*' Then the Houfe took into Confideration
*' the whole Matter of his Majefty's Speech
" on Saturday, and the three Papers which his

" Majefty acquainted this Houfe withal, and
«' all the faid Papers in their Order were read,

" and after a long Debate, the Queftion be-
«' ing put,

" Whe-
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« Whether this Houfe fliall in the firft Place

«' enter into Conlideration of giving Advice to his

" Majefty ?

" It was refolved in the Affirmative.

" It is ordered, that this Bufinefs fhall be taken
" into Confideration to-morrow Morning, at nine
*' of the Clock, the firft Bufinefs.

" Ordered^ That the Judges now in Town, Ihall

" attend to-morrow Morning.

S\v Rob. Sawyer. The 4th of M^ri-/^, 1672.
Clerk reads. " Next, The Houfe took into

«' Confideration the Advice to be given to his

" Majefty, concerning the Addreffes made to him
" from the Houfe of Commons.
"The Addrefs of the Houfe of Commons,

*' and his Majefty's Anfwer were read, and after

*' a long Debate, the Queftion being put, Whe-
«' ther the King's Anfwer to the Houfe of Com-
*' mons, in referring the Points now controverted
" to a Parliamentary Way by Bill, is good and
*' gracious, that being a proper and natural Courfe
*' for Satisfaction therein ?

It was refolved in the Affirmative.

Sir Rob. Sawyer. The 8th of March, iGji.

Clerk reads. Die Sabhati 8. die Martij, iGyi.
" His Majefty in his Royal Throne, adorned

" with his Crown and Regal Ornaments, com-
*' manded the Gentleman Ufiier of the Black-
*' Rod, to give Notice to the Houfe of Commons,
" that they attend his Majefty prefently.

*' The Commons being come with their Speak-
*' er, his Majefty made this ftiort Speech follow-
' ing.

My Lords and Gentlemen,
*' XT'Efterday you prefented me an Addrefs, as the

" X beft Means for the Satisfying and Compo-
*' fing the Minds of my Subjefts, to which I

*' freely and readily agreed, and I Hiall take Care
•' to fee it performed accordingly.

" I hope, on the other Side, you Gentlemen of
*' the Houfe of Commons will do your Part ; for

" 1 muft put you in mind, it is near five Weeks
*' fince I demand a Supply, and what you voted
*' unanimouQy upon it, did both give Life to my
*' Affairs at Home, and diftiearten mine Enemies
^' Abroad ; but the feeming Delay it hath met
" withal fince, hath made them to take new Cou-
*' rage, and they are now preparing for this next
*' Summer a greater Fleet, as they fay, than ever
*' they have had yet ; fo that if the Supply be not
*' very fpeedily difpatch'd, it will be altogether in-

" efi'cdual, and the Safety, Honour and Intereft

*' of England muft of Neceffity be expofed. Pray
*' lay this to Heart, and let not the Fears and Jea-
*' loufies of fome draw an inevitable Ruin upon
". us all.

" My Lords and Gentlemen,
'* If there be any Scruple remaining with you con-

*' cerning the Stfpenfton of Penal Laws, I here faith-
" fully promife you, that what has been done in that

*' Particular, fhall not for the future be drawn ei-

" ther into Covfeqiience or Example. And as I daily
*' expeft from you a Bill for my Supply, fo I af-

*' fure you, I fhall as willingly pafs any other you
*' fhall offer me that may tend to the giving you
" Satisfadion in all your juft Grievances.
" Next my Lord Chancellor reported. That

** both Houfes waited upon the King Yefterday,
** and prefented him with the Addrefs againft the
*' Growth of Popery, and his Majefty hath been
" pleafc to return this Anfwer.
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" My Lords and GenttemeH.

" I do heartily agree with you in your Addrefs^
*' and fhall give fpeedy Order to have it put in

" Execution. There is one Part to which I believe
" it is not your Intention that it fhould extend ;

" for I can fcarce fay, thofe are in my Pay that
" are prefently to be employed abroad ; but as for
" all other Parts, I fhall take Care it fhall be done
" as you defire.

After which the Lord Chancellor faid, he had
fomewhat more to impart to the Houfe by the
King's Command, which was,

That his Majefty laft Night, having fpoken with
feveral Members of both Houfes, found fome Bif-
fatisfa£fion remaining concerning his Anfwer to their

Addrefs in the Particular of the Officers to be em-
ployed abroad, of which Number he had five or fix

that were of the beft Officers of France and Flan-
ders, and being his own Subjedis, he had been ve^
ry follicitous to get ; but if that bred any Umbrage,
the King commanded him to let them knotv, that he
refohes to give both his Houfes full SatisfaSlion to their

Dejires.

There was another Particular that the Lord Chan-
cellar faid he thought fit to acquaint them with, which,
though it was by his Majefty''s Leave, yet it was
not by his Command : However, he thoui^ht it

his Duty to acquaint the Houfe with it (Mr. Se-
cretary Coventry intending to acquaint the Houfe
of Commons with the fame) That his Majefty had
the loft Night, in Purfuance of what he then intended,

and declared this Morning, concerning the Sufpenfion

of Penal Laws not being for the future drazvn either

into Confequence or Example, caufed the original De-
claration under the Great-Seal, to be cancelled in his

Prefence, whereof himfelf and feveral other Lords of
the Council were Witneffes.

Sir Rob. Sawyer. Turn to the loth of March,
1672.

Clerk xt2A%. '' Die Lunce decimo dieyi^xix], i6y2.
" Ordered, That what my Lord Chancellor

" faid on Saturday laft, concerning his Majefty's
" caufing the vacating his Indulgence under the
" Great-Seal of England, fhall be entred into the
" Journal-Book of this Houfe as on Saturday laft.

Sir Rob. Sawyer. We fhall now come to that

which pafs'd in the Parliament in 1685 • Read
tht gth. o'i November, 1685.

[The Journal of the Lords, 1 685, put in.']

Clerk reads. " His Majefty being on his Royal
" Throne adorned with his Regal Robes and
" Crown (the Lords being in their Robes alfo)

" commanded the Gentleman-Ufher to give No-
" tice to the Houfe of Commons that they imme-
" diately attend his Majefty ; who being come,
" his Majefty made the following Speech.

" My Lords and Gentlemen,

Fter the Storm that feemed to becoming
upon us when we parted laft, I am glad to

meet you all again in fo great Peace and Quietnefs

;

God Almighty be praifed, by whofe BlelTing,

that Rebellion was fupprelTed -, but when I

refie6t what an inconfiderable Number of Men
began it, and how long they carried it on with-

out any Oppofition, I hope every body will be

convinced that the Militia, which hath hitherto

been fo much depended upon, is not fufficient

for fuch Occafions, and that there is nothing but

a good Force of well-difciplin'd Troops in con^

ftant Pay that can defend us from fuch as either

at Home or Abroad are difpofed to difturb us.

C c c • " And
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** And in Truth, my Concern for the Peace and

*' Quiet of my Subjeds, as well as for the Safety

" of the Government, make me think it neceffary

*' to increafe the Number to the Proportion I

*' have done. This I owed as well to the Honour
*' as to the Security of the Nation, whofe Re-
*' putation was fo infinitely expofed unto all our
*' Neighbours, by having lain open to this late

*' wretched Attempt, that it is not to be repaired

* without keeping fuch a Body of Men on Foot,
*' that none may ever have the Thoughts again of
*' finding us fo miferably unprovided.

" It is for the Support of this great Charge
** which is now more than Double to what it was,
*' that I afl^ your Afllftanee in giving me a Supply
*' anfwerablc to the Expence it brings along with

" it : And I cannot doubt, but what I have be-

" gun fo much for the Honour and Defence of
" the Government, will be continued by you with
*' all the Chearfulnefs and Readinefs that is requi-

" fite for a Work of fo great Importance.
" Le( no Man take Exceptions that there are fame

" Officers in the Army not qualified according to the

*' late Tejls for their Employments : The Gentle-
*' men, I muft tell you, are moft of them well

*' known to me, and having formerly ferved with

" me on feveral Occafions, and always approved
*' the Loyalty of their Principles by their Pra-

" (Slices, I think them fit now to be employed un-
*' der me j and will deal plainly with you, that

*' after having had the Benefit of their Services in

*' fuch Time of Need and Danger, / will neither

*' expofe them to Difgrace, nor myfelf to the Want of
*' them^ if there fhould be another Rebellion to make
*' them neceffary to me.

" I am afraid fome Men may be fo wicked to

*' hope and expedl that a Difference may happen

'between you and me upon this Occafion •, but

" when you confider what Advantages have rifen

*' to us in a few Months by the good Underftand-
" ing we have hitherto had, what wonderful Ef-
*« feds it has already produced in the Change of
*' the whole Scene of Affairs abroad, fo much
*' more to the Honour of the Nation, and the Fi-
*' gure it ought to make in the World, and that

*« nothing can hinder a further Progrefs in this

*' Way, to all our Satisfaftions, but Fears and
*' Jealoufies amongft ourfelves •, I will not appre-
*' hend that fuch a Misfortune can befal us as a
*' Divifion, or but a Coldnefs between me and
*' you ; nor that any thing can fhake you in your
*• Steadinefs and Loyalty to me, who, by God's
" Blefling, will ever make you all Returns of
*' Kindnefs and Protedlion, with a Refolution to

" venture even my own Life in the Defence of
" the true Intereft of this Kingdom.

Sir Rob. Sawyer. Turn to the Commons loxix-

nal the 1 6th of Ar(?w»?^^r, 1685.

\frhe Journal of the Houfe of Commons put in.]

Clerk reads. " Die Luna 16, die Novemb, 1685.

Mofi: gracious Sovereign,

" "1 ff 7 E your Majefty's moft loyal and faithful

** VV Subjeds, the Commons in Parliament
" aflembled, do in the firft Place (as in Duty
" bound) return your Majefly our moft humble
" and hearty Thanks for your great Care and Con-
" du£l in the Suppreffion of the late Rebellion,

"which threatned the Overthrow of this Govern-
" ment both in Church and State, and the utter-

" moft Extirpation of our Religion by Law efta-

*' bliftied, which is moft dear unto us, and which

" your Majefty has been pleafed to give us repeat-
" ed Affurances you will always defend and fun-
" port, which with all grateful Hearts we fhall

" ever acknowledge.
" We further crave leave to acquaint your Ma-

•'jefty. That we have with all Duty and Readi-
" nefs taken into our Confideration your Majefty's
" gracious Speech to us -, and as to that Part of it

" relating to the Officers in the Army not qualified

" for their Employment according to an A£i of Par-
" liament made in the zc^th Tear of the Reign ofyour
" Majefty^s Royal Brother of bleffed Memory, enti-

" tuled. An A(5l for preventing Dangers that may
" happen by Popifh Recufants, JVe do, out of our
" bounden Duty, humbly reprefent unlo your Maje-
''
fty, "that ihofe Officers cannot by Law be capable

" of their Employments, and that the Incapacities

" they bring upon themfelves thereby, can no ways he
" taken off hut by Ail of Parliament.

" Therefore, out of the great Deference and Du-
" ty we owe unto your Majefty (who has been
" gracioufly pleafed to take Notice of their Ser-
" vices to you) we are preparing a Bill to pafs both
'' Houfes for your Royal Affent, to indemnify them
" from the Penalties they have now incurred ; and
" becaufe the Continuance of them in their Employ-
" ments may be taken to be difpenfmg with that Lav)
" without A£i of Parliament, the Confequence of
" which is of the greateft Concern to the Rights of
" allyour Majeftfs dutiful and loyal Subjects, and to

" all the Laws made for the Security of their Reli-
" gion ;

" We therefore, the Knights, Citizens, and Bur-
" geflcs of your Majefty's Houfe of Commons,
" do mofi humbly befeech your Majefty, that you
" would be gracioufly pleafed to give fuch DireSiions^

" therein, that no Apprehenfions or Jealoufies may re-

" main in the Hearts ofyour Majefty's good and faith-
'' ful SubjeBs.

Mr. Pollexfen. My Lord, we pray that thefe half

Dozen Lines of the Statute i Eliz. may be read.

\_A Statute-Book was then produced by Mr. Ince,]

L. C. J. We will have it read out of our own
Book, [Which zvas delivered into Court.]

Clerk reads. " This is r Eliz. Cap. 2. An Adlfor
" Uniformity of Religion, (^c. Whereabout is it?

Mr. Jnce. 'Tis the 15th Paragraph, at thefe

Words And for the due Execution, [^c.

Clerk reads. " And for due Execution hereof,
*' the Queen's moft Excellent Majefty, the Lords
" Spiritual and Temporal in this Parliament af-

" fembled, do in God's Name earneftly require and
" charge all the Archbifliops and Biftiops, and
" other Ordinaries, that they fliall endeavour them-
" felves, to the utmoft of their Knowledge, that the

" due and true Execution hereof may be had
" throughout their Dk)cefes and Charges, as they
" will anfwer before God for fuch Evils and Plagues,
" wherewith Almighty God may juftly punifh his

" People for negledling this good and wholefome
" Law."
Mr. Serj. Levinz. Now, my Lord, if your

Lordftiip pleafes, the Charge is a Charge for a Li-

bel, and there are two Things to be confidered,

Firft, Whether the Bifhops did deliver this Pa-
per to the King ? But that we leave upon the Evi-

dence that has been given ; only we fay, there has

been no direft Proof of that.

In the next Place, fuppofing they did deliver

this Petition to the King, Whether this be a Libel

upon the Matter of it, the Manner of delivering

it, or the Perfons that did it ?

And
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And with Submiffion, my Lord, this cannot bs

a Libel, although it be true, that they did fo de-

liver it.

Firft, my Lord, there is a little Difingenuity

offered to my Lords the Bifhops, in only fetting

forth Part, and not the Whole, in only reciting the

Body, and not the Prayer.

But, my Lord, with your Lordfhip's Favour,

taking the petitionary Part, and adding it to the

other, it quite alters the Nature of the Thing ; for

it may be, a Complaint without feeking Redrefs

might be an ill Matter -, but here taking the

"Whole together, it appears to be a Complaint of

a Grievance, and a Defire to be eafed of it.

With your Lordfhip's Favour, the Subjefts have

a Right to petition the King in all their Grie-

vances, fo fay all our Books of Law, and fo fays the

Statute of the Thirteenth of the late King ; they

may petition, and come and deliver their Petition

under the Number of ten, as heretofore they

might have done, fays the Statute -, fo that they

all Times have had a Right fo to do, and indeed

if they had not, it were the mod lamentable Thing
in the World, that Men muft have Grievances up-

on them, and yet they not to be admitted to fcek

Relief in an humble Way.
Now, my Lord, this is a Petition fetting forth

a Grievance, and praying his Majefty to give

Relief And what is this Grievance ? It is that

Command of his, by that Order made upon my
Lords the Bifliops, to diftribute the Declaration,

and caufe it to be read in the Churches : And
pray, my Lord, let us confider what the Effecls

and Confequences of that Diftribution and Read-

ing is : It is to tell the People, that they need not

fubmit to the Aft of Uniformity, nor to any A61
of Parliament made about Ecclefiaftical Matters,

for they are fufpended and difpenfed with. This

my Lords the Bifhops muft do, if they obey this

Order -, but your Lordfliip fees, if they do it, they

lie under an Anathema by the Statute of i Eliz.

for there they are under a Curfe if they do not look

to the Prefervation and Obfervation of that Aft :

But this Command to diftribute and read the De-
claration, whereby all thefe Laws are difpenfed

with, is to let the People know, they will not do

what the Aft requires of them.

Now, with your Lordfliip's Favour, my Lords

the Biftiops lying under this Preflure, the Weight
of which was very grievous upon them, they by

Petition apply to the King to be eafed of it,

which they might do as Subjefts : Befides, my
Lord, they are Peers of the Realm, and were moft

of them fitting as fuch, in the laft Parliament,

where, as you have heard, it was declared, fuch a Dif-

penfation could not be ; and then in what a Cafe

fliould they have been, if they ftiould have di-

ftributed this Declaration, which was fo contra-

ry to their own Aftings in Parliament ? What
could they have anfv/ered for themfelves, had they

thus contributed to this Declaration ? when they

had themfelves before declared, that the King could

not difpenfe.

And that this was no new Thing, for it had

been fo declared in a Parliament before, in two Sef-

fions of it, in the late King's Reign, within a very

litde Time one of another ; and fuch a Parliament

that were fo liberal in their Aids to the Crown,

that a Man would not think they fliould go about

to deprive the Crown of any of its Rights. It

was a Parliament that did do as great Services for

the Crov/n as ever any did, and therefore there is
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no Reafon to fufpeft-, that if the King had had
fuch a Power, they would have appeared fo ear-

neft againft it.

But, my Lord, if your Lordfhip pleafes, thefe

are not the Beginnings of this Matter'; for we have
fhewed you from the Fifteenth of Richard the Se-
cond, that there was a Power granted by the

Parliament to the King to difpenfe with a par-

ticular Aft of Parliament, which argues, that it

could not be without an Aft of Parliament : And
in 1662, 'tis laid exprefsly, that they could not bs
difpenfed with but by an Aft of ParliamiCnt. 'Tis
faid fo again in 1672, the King was then plea-

fed to alTume to himfelf fuch a Power as is pre-
tended to in this Declaration ; yet, upon Informa-
tion from his Houfes of Parliament, the King de-
clared himfelf fatisfied that he had no fuch Power,
cancelled his Declaration, and promifcd that it

fliould not be drawn into Confequence or Ex-
ample. And fo the Commons, by their Prote-
ftation, faid in Richard the Second's Time, that it

was a Novelty, and fhould not be drawn into

Confequence or Example.
Now, my Lord, if your Lordfliip pleafes, if

this Matter that was commanded the Bifhops to

do, were fomething which the Law did not al-

low of, furely then my Lords the Bifhops had all

the Reafon in the World to apply themfelves to

the King, in an humble Manner to acquaint him
v/by they could not obey his Commands ; and to

feek Relief againft that which lay fo heavy upon
them.

Truly, my Lord, Mr. Attorney was very right

in the opening of the Caufe at firft, that is, That
the Government ought not to receive Affronts,

no, nor the inferior OiBcers are not to be affront-

ed ; a Juftice of the Peace, fo low a Man in Of-
fice, is not. For a Man to fay to a Juftice of
Peace, when he is executing his Office, that he

does not right in it -, is a great Crime, and Mr. At-
torney faid right in it : But fuppofe a Juftice of

Peace were making of a Warrant to a Conftable, to

do fomething that was not legal for him to do, if

the Conftable fhould' petition this Juftice of the

Peace, and therein fct forth. Sir, you are about

to command me to do a Thing which, I con-

ceive, is not legal, furely that would not be a

Crime that he was to be puniftied for ; for he does

but feek Relief, and fliew his Grievance in a pro-

per Way, and the Diftrefs he is under.

My Lord, this is the Bifhops Cafe, with Submif-

fion ; they are under a Diftrefs, being command-
ed to do a Thing which they take not to be legal,

and they with all Humility, by Way of Petition,

acquaint the King with this Diftrefs of theirs, and

pray him, that he will pleafe to give Relief

My Lord, there is no Law but is either an

Aft of Parliament, or the Common Law ; for an

Aft of Parliament there is none for fuch a Power ;

all that we have of it in Parliamentary Pro-

ceedings, is againft it ; and for the Common
Law, fo far as I have read it, I never did

meet with any thing of fuch a Nature, as a Grant

or Difpenfation that pretended to difpenfe with

any one whole Aft of ParliamiCnt •, I have not fo

much as heard of any fuch Thing mentioned by
any of the King's Counfel ; but here, my Lord,

is a Difpenfation that difpenfes with a great many
Laws at once, truly, I cannot take upon me to

tell how many, there may be forty or above, for

ought I know.

Ccc 2 There-
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Therefore, my Lord, the Bifhops lying under

fuch a.Grievance as this, and under fuch a Prefiure,

being ordered to diftribute this Declaration in all

their Churches, which was to tell the People they

ought to be under no Law in this Cafe, which

furely was a very great Preffure, both in Point of

Law and Confcience too, they lying under fuch

Obligations to the contrary, as they did. With
SubmifTion to your Lordfhip, and you Gentlemen

of the Jury, If they did deliver this Petition

(Publifliing of it I will not talk of, for there has

been no Proof of a Publication, but a delivering

of a Petition to his Majefty in the mod fecret and

decent Manner that could be imagined) my Lords

the Bilhops are not guilty of the Matter charged

upon them in this Information. It has been cx-

prefsly proved, that they did not go to difperfe it.

abroad, but only delivered it to the King himfelf

:

And, in fhort, my Lord, if this fhould be a Li-

bel, I know not how fad the Condition of us

all would be, if we. may not petition when we
fuffer.

Mr. Finch. My Lord, I challenge them to fhew

us any one Inftance of fuch a Declaration, fuch a

General Difpenfation of Laws, from the Conqueft

till 1672. The firft Umbrage of fuch a thing is,

that of Car. II. 1662; but your Lordfhip hears

the Declaration of the Parliament upon it. Be-

fore thatv as there was no fuch thing, fo your

Lordfhip fees what the Parliament did to enable

the King (not to do this Thing, but fomething

like it)
,
in Richard the Second's Time, where you

fee the Parliament did give the King a Power
to difpenfe with the Statute of Provifors for a

Time ; but at the fame Time declared that ve-

ry Grant of their own to be a Novelty, and that

it fhould not be drawn into Confequence or Ex-
ample.

My Lord, we fhall leave it upon this Point ;

To fufpend Law is all one as to abrogate Laws ;

for fo long as a Law is fufpended, whether the

Sufpenfion be Temporary, or whether it be for

ever ; whether it be at once, or at feveral Times,

the Law is abrogated to all Intents and Purpofes

:

But the Abrogation of Laws is Part of the Legi-

flature, that Legiflative Power is lodged (as I faid

before, and I could never find it otherwife, in all

our'Law) in Kings, Lords, and Commons.
L. C. y. You did open that before, Mr. Finch.

Mr. Finch. With this, my Lord, that my
Lords the Bifhops finding this Order, made upon
them to publifh this Declaration, did what in

Duty they were bound to do ; and unlefs the Jury

do find, that they have done that which is con-

trary to Law and to the Duty of their Places, and

that this Petition is a Libel, and a feditious Libel,

with an Intent to flir up Sedition among the Peo-

ple (we rely upon it) my Lords the Bifhops can

never be found guilty upon this Information.

L. C. y. Have you now done. Gentlemen ?

Mr. Finch. Yes, my Lord, till they give us fur-

ther Occafion : If they have any other Evidence

to offer, we muft anfwer it ; if not, this is the

Anfwer we give to what they have faid.

Mr. Soil. Gen. We make no Bargain with you :

If you have done, fay fo,

L. C. y. You muft know, that you are not to

have the lafl Word.
Mr. Soil. Gen. You have been three Hours al-

ready, if you have any more to fay, pray con-

clude.

Mr. Finch. If they fay they have no more Evi-

vence, then we know what we have to do.

L, C. y. If you do fay any thing more, pray

let me advife you one Thing •, don't fay the

fame Thing over and over again -, for after fo much
Time fpent, it is irkfome to all Company as well

as to me.

Mr. Finch. My Lord, we have no more Evi-

dence to offer to your Lordfhip at prefent, unlefs

they, by offering new Evidence, give us Occafioa

to reply upon them.

L. C. y. Gentlemen, you fliall have all the le-

gal Favour and Advantage that can be -, but, pray

let us keep to an orderly decent Method of Pro-

ceeding.

Sir Robert Sawyer. Pray, my Lord, favour me a

Word before we conclude. My Lord, I do find

very few Attempts of this Nature in any King's

Reign.

In the Reign of Henry the Fourth, there was
an A6l of Parliament that Foreigners fnould have

a free Trade in the City of London^ notwithiland-

ing the Franchifes of London : After the Parlia-

ment rcfe, the King iflued out his Proclamation,

forbidding the Execution of that Lav/, and com-
manding that it fhould be in Sufpenfe, ufqiie ad

proxinimn Parliamentum ; -yet that v/as held to be

agai.nft Law.
L. C. J. Sir Robert Saizyer, that which you

are to look to, is the Publifhing of this Paper, and

whether it be a Libel or no. And as to the Bafi-

nefs of the Parhament ^ou mentioned, that is not

to the Purpofe.

Sir Rob. Sawyer. My Lord, I fay, I v/ould put

it where the Queftion truly lies ; if they don't

difpute th?- Point, then we need not labour it ;

but I don'*: know whether they will or no, and

therefore I beg your Lordfliip's Favour to mention

one Cafe more, and that is upon the Sracute of

31 Hen. VIII. Cap. 8, which enables the King by

Proclamation, in many Cafes, to create the Law ;

which Statute was repealed by i Edw. VI. Cap. 1 1.

That very Acl does recite, that the Law is not to

be altered, or reftrained, but by Aft of Parlia-

ment ; and therefore the Parliament enables the

King to do fo and fo : But that was fuch a Power,

that the Parliament thought not fit to continue,

and it was afterwards repealed -, but it fhews, that

at that Time the Parliament was of the fame Opi-

nion, as to this Matter, that other Parliamients

have been fince.

Mr. Sommers, My Lord, I would only men-

tion the great Cafe of 'Thomas and Sorrel in the

Exchequer Chr.mber upon the Validity of a Difpen-

fation of the Statute of Edward the Sixth, touch-

ing Selling of Wine. There it was the Opinion

of every one of the Judges, and they did lay it

down as a fettled Pofition, that there never

could be an Abrogation, or a Sufpenfion (which

is a Temporary Abrogation) of an A6t of Par-

liament, but by the Legiflative Power. That

was a Foundation laid down quite through the

Debate of that Cafe. Indeed it was difputed,

how far the King might difpenfe with the Pe-

nalties in fuch a particular Law, as to particu-

lar Perfons •, but it was agreed by all, that the

King had no Power to fufpend any Law : And,
my Lord, I dare appeal to Mr. Attorney Ge-

neral himfelf, whether in the Cafe of Godden

and Hales, which was lately in this Court, to

make good that Difpenfation, he did not ufe it

as
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as an Argument then, that it could not be expound-

jed into a Sufpenfion : He admitted it not to be in

the King's Power to fufpend a Law, but that he

might give a Difpenfation to a particular Perfon,

was all that he took upon him to juftify at that

Time.
My Lord, by the Law of all civilized Nations,

if the Prince does require fomething to be done,

which the Perfon who is to do it takes it to be

unlawful, it is not only lawful, but his Duty,

Refcribere Principi. This is all that is done here,

and that in the moft humble Manner that could

be thought of. Your Lordfhip will pleafe to ob-

ferve how far it went, how careful they were

that they might not any way juftly offend the

King : They did not interpofe by giving Advice,

as Peers •, they never ftirr'd till it was brought

Home to themfelves. When they made their Pe-

tition, all they beg is, that it may not fo far be

infilled upon by his Majefty, as to oblige them

to read it. Whatever they thought of it, they do

not take upon them to delire the Declaration to be

revoked.

My Lord, as to Matters of Faft alledged in the

faid Petition, that they are perfe6tly true, we have

fhewn by the Journals of both Houfes. In every

one of thofe Years which are mentioned in the

Petition, this Power of Difpenfation was con-

fidered in Parliament, and, upon Debate, de-

clared to be contrary to Law : There could

be no Defign to diminifli the Prerogative, be-

caufe the King hath no fuch Prerogative. Se-

ditious, my Lord, it could not be, nor could

poflibly ftir up Sedition in the Minds of the

People, becaufe it was prefented to the King in

private and alone : Falfe it could not be, becaufe

the Matter of it is true : There could be nothing

of Malice, for the Occafion was not fought : the

Thing was preffed upon them ; and a Libel it

could not be, becaufe the Intent was innocent,

and they kept within the Bounds fet by the A(5t of

Parliament, that gives the Subjeft leave to ap-

ply to his Prince by Petition when he is ag-

grieved.

Mr. Ait. Gen. Have you done. Gentlemen .''

Mr. Finch. We have done. Sir.

Mr. Alt. Gen. My Lord, I fhall be a great deal

more merciful to your Lordfhip and the Jury than

they have been, who have fpent thefe four Hours
in that which I think is not pertinent to the Cafe

in queftion : They have let themfelves into

large Difcourfes, making great Complaints of

the Hardfhips put upon my Lords the Bifliops,

by the Order of Council to read his Majefty's De-

claration ; and putting thefe Words into the In-

formation of Seditious, Malicious, and Scanda-

lous : But, my Lord, I admire that Sir Robert

Sawyer fhould make fuch Refleflions and Obfer-

vations upon thefe Words, when I am fure he will

fcarce find any one of his own exhibiting, that

has fo few of thofe aggravating Words as this has -,

and therefore that might have been very well

fpared, efpecially by him.

In the next Place, my Lord, we are told what

great Danger our Religion is in by this Declara-

tion : I hope we have an equal Concern for that

with them, or any Perfon elfe whatfoever. But,

however, I am fure our Religion teaches us, not

to preferve our Religion, or our Lives, by any il-

legal Courfes -, and the Queftion is, whether the

Courfe that my Lords the Bifhops have taken to
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preferve, as they fay, our Religion, be legal or
not : If it be not legal, then I am fure our Reli-
gion will not juftify the ufing fuch a Courfe for
never fo good an End.
My Lord, for the Thing itfelf, I do admire that

they, in fo long a Time and Search that they have
made, fhould not, which I expefted, produce
more Precedents of fuch a Paper as this is. They
challenge us to fhew, that ever there was any
fuch Declaration as this .' I'll turn the fame Chal-
lenge upon them. Shew me any one Infbance,

that ever fo many Bifhops did come, under pretence
of a Petition, to reflect upon the King out of
Parliament.

Sir Rob. Saityer. Is that your "Way of anfwerirg,
Mr. Attorney ?

Mr. Ati. Gen. Pray, Sir Robert Sazvyer, you
have had your Time, don't interrupt us ; fure we
have as much Right to be heard as you.

L. C. y. You have been heard over and over
again. Sir Robert Sawyer, already.

Sir Rob. Sawyer. My Lord, I don't intend to

interrupt him.

Mr. Soli. Gen. We cannot make them be quiet,

they will ftill be chopping in upon us.

Mr. Alt. Gen. That is an Art that fome People
have always pradifed, not to permit any body 10

fpeak but themfelves.

But, my Lord, I fay, that thofe few Inftanccs

that they have produced, are nothing at all to this

Matter that is now upon Trial before your Lord-
fhip and this Jury : Nay, they are Evidences againft

them ; for they are only Matters tranfaftcd in

Parliament, vv'hich are no more to be applied to

this Thing that is in Controverfy now, than any
the moft remote Matter that could be thought of;

and though they have gone fo high in Point of

Tim.e, as to the Reign of Richard the Second,

yet they have nothing between that and the late

King's Reign, to which they at laft" have defcend-

ed down.
But, my Lord, I fay, that all the Talk of Rich-

ard the Second's Time is wholly out of the Cafe •

Truly, I do not doubt but that in Richard the Se-

cond's Time they might find a great many In-

ftances of fome fuch fort of Petitioning as this ;

for our Hiftories tell us, that at that Time they

had 40,000 Men in Arms againft the King -, and

we knov/ the Troubles that were in that King's

Reign, and how at length he was depofcd : But

certainly there may be found Inftances more ap-

plicable to the Cafe, than thofe they produce.

As for thefe in King Charles the Second's Time,

do they any ways juftify this Petition .'' For now
they are upon juftify ing the Words of their Petiti-

on, that this Power has been declared to be illegal

in 1662, 1672, and 1685.

For what was done in 1662, do they fhew any

thing more than fome Debates in the Houfe of

Commons, and at laft an Addrefs, an Anfwer by

the King, a Reply of the Commons, and then the

Thing dies. Pray, my Lord, is a Tranfaftion in

the Houfe of Commons, a Declaration of Parlia-

ment ? Sure, I think, no one will aflirm that any

thing can be a Declaration of Parliament,' unlefs

he that is the Principal Part concurs, who is the

Kino- : For if you fpeak of the Court of Parlia-

ment in a legal Senfe, you muft fpeak of the whole

Body, King, Lords, and Commons, and a Decla-

ration in Padiament muft be by all the whole Body i

and that is properly an Ad of Pai-liamcnt.

Why
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Why then they come to the Year 1672, where

your Lordfhip obferves, that the late King did

infift upon his Right ; for after the Difpute which

was in 1662, his Majcfty did iflTue out anotlier

Declaration, and when it comes to be debated in

Parliament, he infifts upon his Right in Ecclefi-

aftical Matters ; and though his Declaration was

cancelled, yet there is no formal Difclaimer of the

Right,

My Lord, after all, how far thefe Things that

they have offered may work, as to the Point that

they have debated, I fhall not now meddle with

it, nor <jive your Lordfhip any Trouble about it,

becaufe it is not at all pertinent to the Cafe in

Qiieftion ; for I do (after all this Time and Pains

that they have fpent) take Leave to fay, that thefe

Gentlemen have fpent all this Tim.e to no Purpofe.

L. C. J. Yes, Mr. Attorney, I'll tell you

what they offer, which it will lie upon you to

give an Anfwer to -, They would have you fhew

how this has difturbed the Government, or dimi-

nif!:ied the King's Authority.

Mr. Ju. Gen. Whether a Libel be true or

not, as to the Matter of Faft, was it ever yet in

any Court of Juftice permitted to be made a

Queftion, whether it be a Libel or not ? or

whether the Party be punifliable for it •, and

therefore I wonder to hear thefe Gentlemen to

fay, that becaufe it is not a falfe one, therefore

'tis not a Libel. Suppofe a Man fhould fpeak

fcandalous Matter of any Noble Lord here, or

of any of my Lords the JBifhops, and a Scandalum

Magnatum be brought for it, though that which

is fpoken has been true, yet it has been the Opi-

nion of the Courts of Law, that the Party can-

not juftify it, by reafon it tends to the diftur-

bing of the Peace, to publifh any thing that is

Matter of Scandal : The only Thing that is to be

looked into, is, whether there be any thing in this

Paper that is refledling and fcandalous, and not

whether it be true or no ; for if any Man
fhall Extra-judUially, and out of a legal Courfe

and Way, refleft upon any of the great Offi-

cers of the Kingdom, nay, if it be but upon any

inferior Magiftrate, he is to be punifhed, and is

not to make his Complaint againfr them, unkfs

he do it in a proper Way. A Man may petition

a Judge, but if any Man in that Petition fhall

come and tell the Judge, Sir, you have given an

illegal Judgment againft me, and I cannot in Ho-
nour, Prudence, or Confcience obey it •, I do

not doubt, nor will any Man, but that he that

Ihould fo fay, would be laid by the Heels, though

the Judgment perhaps might be illegal.

If a Man fhall come to petition the King, as,

we all know, the Council Doors are thronged

with Petitioners every Day, and Accefs to the

King by Petition is open to every body, the

moft inferior Perfon is allowed to petition the

King ', but becaufe he may do fo, may he there-

fore fuggeft what he pleafes in his Petition .? Shall

he come and tell the King to his Face, what he

does is illegal ? I only fpeak this, becaufe they

fay, in this Cafe his Majefty gave them Leave to

come to him to deliver their Petition ; but the

King did not underftand the Nature of their

Petition, I fuppofe, when he faid, he gave them

Leave to come to him.

My Lord, for this Matter we have Authority

enough in our Books, particularly there is the

Cafe of Wrenham in my Lord Hobart. The Lord

Chancellor had made a Decree againft him, and
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he petitioned the King, that the Caufe might be
re-heard ; and in that Petition he complains of
Injuflice done him by my Lord Chancellor, and
he put into his Petition many reflecling Things.
This, my Lord, was punifhed as a Libel in the
Star-Chamber ; and in that Book it v/as faid,

that though it be lawful for the Subi^dt to pe-
tition the fCing againft any Proceedings by the

Judges, yet it muft not be done with Rcfieftions,

nor with Words that turn to the Accufation or
Scandal of any of the King's Magiflratcs or
Officers, and the Juflice of the Decree is not to

be queflioned in the Cafe •, for there Wrenham in

his Defence would have opened the Particulars

wherein he thought the Decree was unjuft, but
that the Court would not meddle with, nor would
allow him to juftify for fuch Illegality in the De-
cree : So in this Cafe, you are not to draw
in Queftion the Truth or Falfliood of the

Matter complained againft •, for you muft take

the Way the Law has prefcribed, and profecute

your Right in a legal Courfe, and not by Scan-
dal and Libelling.

My Lord, there is a great deal of Difference

between not doing a Thing that is commanded,
if one be of Opinion that it is unlawful, and
coming to the King with a Petition highly re-

flcfting upon the Government, and with fcan-

dalous Expreffions telling him. Sir, you ad ille-

gally, you require of us that which is againft

Prudence, Honour, or Confcience, as my Lords
the Bifhops are pleafed to do in this Petition of
theirs. I appeal to any Lord here, that if any
Man fliould give him fuch Language, either by
Word of Mouth or Petition, whether he would/
bear it, without feeking Satisfaflion and Reparati-

on by the Law.
My Lord, there is no greater Proof of the In-

fluence of this Matter than the Crowd of this

Day, and the Harangue that hath been made : Is

it not apparent that the taking this Liberty to

canvafs and difpute the King's Power and Au-
thority, and to cenfure his Adions, pofT-fs the

People with ftrange Opinions, and raifes Difcon-

tents and Jealoufies, as if the free Courfe of Law
were reftrained, and arbitrary Will and Pleafure

fct up inftead of it ?

My Lord, there is one Thing that appears upon
the Face of the Information, which fhews this

not to be the right Courfe -, and if my Lords the

Bifliops had given themfelves the Opportunity

of reading the Declaration ferioufly, they would
have found in the End of the Declaration, that

the King v/as refolved to call a Parliament in No-
vember. Might not my Lords the Bifnops have

acquiefced under their paffive Obedience till the

Parliament met } But nothing v/ould ferve them
but this, and this muft be done out of Parliament,

for which there is no Precedent can be fhewn, and
this muft be done in fuch a Manner, as your Lord-
fhip fees the Confcquence of, by your Trouble of

this Day.

There is one Thing I forgot to fpeak to : They
tell us, that it is laid malicious and feditious,

and there is no Malice or Sedition found ; we
know very well that that follows the Faft,

thofe Things arife by Conftruftioa of Law out

of the Faft. If the Thing be illegal, the Law
fays it is feditious •, a M.m fhall not come and
fay, he meant no Harm in it : That was the

Cafe of V/illiams \ in his treafonable Book, fays

he, I only intended to warn the King of the

Danger
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Danger approaching, and concludes his Book with

God fave the King ; but no Man will fay, that a

good Preface at the Beginning, or a good Prayer

at the End, fhould excufe Treafon or Sedition in

the Body of a Book. If I meet another Man
in the Street and kill him, though I never faw

him in my Life, the Indidment is, that it was

ex Malitia fracogitata, as it often happens, that a

Perfon kills one he never had Acquaintance with

before ; and in favorem wta^ if the Nature of the

Fad be fo, the Jury are permitted to find accord-

ing to the Nature of the Cafe ; but in Stridnefs

of Law there is Malice imply'd : But, my Lord,

I think thefe Matters are fo common, and that is

a Point that has been fo often fettled, that the

Form of the Indidment and Information muft fol-

low the Nature of the Fad, that I need not infift

upon it, if the Ad be unlawful, the Law fupplies

the Malice and evil Intentions.

Mr. Sol. Gen. My Lord, and Gentlemen of the

Jury, I am of Counfel in this Cafe for the King,

and I (hall take Leave to proceed in this Method :

Firft, I Ihall put the Cafe ofmy Lords the Bilhops,

and then confider the Arguments that have been

ufed in their Defence, and anfwer them as much
as is material to be anfwered ; and then leave it to

your Lordlhip, and the Jury's Confideration, whe-

ther what has been faid by thefe Gentlemen, weigh

any thing in this Cafe ?

Firft, my Lord, I take it for granted, and I

think the Matter is pretty plain by this Time, by

my Lord Prefident's Evidence, and their own
ConfeQion, that it is not to be difputed, but

that this Paper was prefented by thefe Lords to

the King ; I think there is no great Difficulty in

that Matter at all, but I juft touch upon it, becaufe

I would follow them in their own Method.
Then, my Lord, let us take this Cafe as it is,

upon the Nature of the Petition, and the Evi-

dence that they have given, and then let us fee

whether that will juftify the Thing that is done

:

For the Bufinefs of Petitioning, I would diftin-

guifli and enquire, whether my Lords the Bidiops

out of Parliament can prefent any Petition to the

King. I do agree, that in Parliament the Lords

and Commons may make Addrefies to the King,

and fignify their Defires, and make knov/n their

Grievances there ; and there is no doubt but that

is a natural and proper Way of Application : For
in the Beginning of the Parliament, there are Re-
ceivers of Petitions appointed, and upon Debates,

there are Committees appointed to draw up Peti-

tions and Addrefles •, but to come and deduce an

Argument, that becaufe the Lords in Parliament

have done thus (there being fuch Methods of

Proceedings ufual in Parliaments) therefore my
Lords the Bifhops may do it out of Parliament,

that is certainly a Non fequilur, no fuch Conclufion

can be drawn from thofe Premifes.

My Lord, I Ihall endeavour to lay the Fad
before you as it really is, and then confider

what is proper for the Court to take Notice of,

as legal Proof or Evidence : And I take it, all

thofe Precedents that they have produced of

what the Lords did, and what the Commons did

in Parliament, is no Warrant for them to fhelter

themfelves under, againft the Information here in

Queftion.

[Here Mr. Juftice Powell /pake afide to the

Lord Chief Jufiice thus,'\

Mr. Juft. Powell. My Lord, this is ftrange

Dodrine i fhall not the Subjed have Liberty to
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petition the King, but in Parliament .? If that be

Law, the Subjed is in a miferabk Cafe.

L. C. y. Brother, let him go on, we will hear

him our, tho' I approve not of his Pofition.

Mr. Sol. Gen. The Lords may Addrefs to the

King in Parliament, and the Commons may do it,

but therefore that the Bilhops may do it out of Par-

liament, does not follow. I heard nothing faid that

could have given Colour to fuch a Thing, but the

Curfe that has been read in i Eiiz.

But pray, my Lord, let us confider that Evi-

dence they have given : They have begun with

that Record in Richard the Second's Time, and
what is that ? That the King may difpenfe with

the Statute of Provifors, till the Meeting of the

next Parliament, and a Proteftation of the Com-
mons at the End of it, whether that be an Ad of

Parliament that is Declaratory of the Common
Law, or Introdudory of a new Law, non confiat 5

and for ought appears, it might be a Declaratory

Ad: And if fo, it is a Proof of the King's Pre-

rogative of Difpenfing. It might be an Ad in

Affirmance of the King's Prerogative, as there are a

great many fuch, we very well know ; and gene-

rally mofl of the Laws in that kind, are in Affir-

mance of the King's Power ; fo that the Law tifrns

as an Argument for the King's Prerogative, and

they have given him that which will turn upon
themfelves : So it flood in Richard the Second's

Time -, but whether that be an Argument one way
or other conclufive, is left to your Lordfliip and

the Jury.

Ay, but fay they, there is no Execution of fuch

a Power till very lately, and the firft Inftance

that they produce, is that in the Year 1662. But

your Lordfliip knov/s, that before the Reign of

Henry the Fourth, there was great Jurifdidion af-

fumed by the Lords in Original Caufes : Then
comes the Statute of Appeals, i Hsn. IV. which

takes Notice, that before that Time the Lords

had alRimed an original Jurifdidion in all Caufes,

and would proceed and determine them in Parlia-

ment, and out of Parliament -, and it fell out to

be fo great a Grievance, that it was thought ne-

ceffary to make a Law againft it, that Apprals in

Parliament fhould be abolifhed and deftroyed ; and

then comes that Law in Favour of the Subjed of

England, and that fettles the Bounds between the

King and the Lords in a great Meafure. B-efore

that time the Lords were grown very powerful,

and where there is a Power, there always will be

Applications ; and what is the Effed of that Sta-

tute, I Hen. IV. ? For all that we endeavour is, to

make Things as plain as can be, that no further

Applications, no Accufations, no Proceedings in

any Cafe whatfoever be before the Lords in Par-

liament, unlefs it be by Impeachment of the

Commons : So that there is the Salvo -, and the

Ufe that I make ufe of it is this ; The Commons,

by that very Statute, did abolifh the Power that

the Lords had arrogated to themfelves, and or-^

dered, that they fhould not meddle with any

Caufe, but upon the Impeachment of the Houfe

of Commons, and eflablifh the impeachment of

the Commons, which is as antient as the Par-

liament, for that was never yet fpoken againft,

the Power of the Commons impeaching any

Perfon under the Degree of the Prince ; and that

is the regular legal Way, and fo the Commons
afferted their antient Right, and whatfoever the

Lords took Notice of, muft come by Applicati-

on of the Commons 5 then Conferences were to

pafs
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pafs between the Houfes, and both Houfes by Ad-
drefs apply to the King. This is the proper Way
and Courfe of ParHaoient, of which my Lord
Coke fays, It is known to few, and pradiifed by

fewer : But it is a venerable, honourable Way ; and

this is the Courfe that fhould have been taken by

my Lords here, and they fhould have ftayed till

the Complaint had come from the Commons in

Parliament, and then it had been regular for them
to Addrefs to the King ; but they were too quick,

too nimble.

And whereas the Statute of Hen. IV. fays. That
no Lord whatfoever fhall intermeddle with any

Caufe, but by the Impeachment of the Com-
mons, they interpofe and give their Advice be-

fore their Time: If there be any Irregularity in

Parliament, or out of Parliament, the Com-
mons are to make their Complaint of it, and a

Man mull not be his own Judge, nor his own
Carver, nor muft every Man create Difficulties

of his own, nor fet upon petitioning in this

fort: But there I lay my Foundation, that in

fuch a Matter as this, there ought to have been

the Impeachment of the Commons in Parlia-

ment before thefe Lords could do any thing -,

and I know nothing can be faid for the Bifhops

more than this, that they were under an Ana-
thema, under the Curfe that Sir Robert Sawyer

fpeaks of; and for Fear of that, they took this

irregular Courfe. But fome would fay. Better

fall into the Hands of God than of Men : Some
would fay fo (I fay J I know not what they

would fay -, but thefe being the Methods that

thefe Lords fhould have taken, they fhould have

purfucd that Method ; the Law fhould have

carved out their Relief and Remedy for them,

but they were for going by a new Fancy of their

own.
My Lord, the Law continued thus, and was

pradtifed fo till 3 Hen. VII. where the Grie-

vance was found, that Offences in the Intervals

of Parliament could not be well puniflied, and

then comes the Statute that fets up the Court of

Star-Chamber, and there Men were often brought

to Judgment and Punifhment for their Sins ; and

though very great Power was given them, yet

they arrogated to themfelves a greater ; and there-

fore that Court is abolifhed by the Statute

of 15 Car. I. and what is the Reafon of abo-

lifhing that Statute ? Becaufe the Star-Chamber
did not keep within their Bounds that the Law
fet them, but afTumed to themfelves a larger

Power than the Law would allow, and grew
very exorbitant and very grievous to the Subjcdl:

:

And another Reafon was, which the Statute of
\c^ Car. I. founded itfelf upon, becaufe there was
nothing that was brought in Judgment before

that Court, but might be relieved and remedied
in the ordinary Methods of Juftice in the Courts

of JVeftminJlcr-Hall: So that upon thofe two Con-
fiderations, becaufe that Court was exorbitant,

and becaufe all the Sins and Mifdemeanors that

were punifhed there, might be punifhed in an or-

dinary Way of Law in another Court, and there-

fore there was no need of that Court, and fo it

was abolifhed, and the SubjedL was pretty fafe.

If there was a Crime committed here, a Man
might come properly before your Lordfhip into

this Court, and have it punifhed.

My Lord, they find fault with the Words in

the Inlormation, and they f.iy, Why are tl.efe

Words put in. Seditious, Malicious } If the Mat-
ter be libellous and feditious, we may lav/fully

fay, and it is no more than the Law fpeaks, it

refults out of the Matter itfelf; and, if it be a

libellous Paper, the Law fays, it is malicioufly and

feditioufly done, and thefe Gentlemen need not

quarrel with us, for fo are all the Informations in all

Times pafl, and 'tis no more than the Vi(^ Armis^

which is common Form. It may be faid, How
can the publifhing of a Libel be faid to be done

Vi & Armis ? That is only a fuppofition of Law,
and they may as well objeft to the Conclufion

of the Information, that it was contra Coronam Cs?

Dignitatem Domini Regis. If it be an illegal

Thing, or a Libel, thefe are neceffary Confe-

quences ; it is no more than the fpeaking of the Law
upon the Fact.

But, my Lord, let us a little confider, whether

this Matter were warrantable, and whether they

had any Warrant to do what was done : They
pretend it was done upon this Account, That the

King had fet forch a Declaration, and had order-

ed them to read it; which to excufe themfelves

from, they make this Petition, or this Libel

(call it what you will) and they ufe this as the

main Argument, That they fay the King has done
illegally, and they tell the King plainly fo, that it

is illegal ; for they take Notice of this Declaration,

and fay, it is illegal becaufe it is contrary to the

Declarations of Parliament in 1662, 1672, and

1685.

Pray, my Lord, let us confider a- little whe-
ther there be any Declaration in Parliament

that they have given Evidence of. Flave they

read any Declaration of the Parliam.ent in 1662?
What is a D»;claration in Parliament, but a Bill

that is paffed by the King, Lords, and Com-
mons ? That we know to be the Meaning, and

no other. If it pafs the Commons, it is no De-
claration in Parliament ; nay, if it pafs the Lords

and Commons, it is not a Declaration in Parlia-

ment, except it alfo pafs the King. All thefe Things
are Nullities, and the Law takes no notice of

them : We have it in our Books over and over,

and no Court ought to fuffer fuch Evidence to

be given. I know thefe Gentlemen are very

well acquainted with the Authority in Fitz-

herbert, 'Title, Parliament. There v/as fuch an

Aft that was faid to be by the King and the

Lords; but becaufe the Commons did not agree

to it, it is declared and adjudged to be a Nullity,

and the Court would take no Notice of it ; and

how can any Man call that a Declaration in Par-

liament, which is only a Vote of the Houfe of

Commons, or of the Lords ? No, fure, that is

one of the Heads I go upon ; 'tis not a Declara-

tion in Parliament, unlefs it be by an Ad of

Parliament.

Indeed, my Lord, there is another fort of a

Declaration in Parliament before the Lords, as

they are a Court of Judicature, and that is a fair

Declaration too; for if any thing comes judi-

cially before the Lords, either by Writ of Error,

or by natural Appeal from any of the other

Courts, or by Adjournment, and there be any

Judgment given, that is a Declaration in Parlia-

ment, and may be fairly fo called. So likewife

there is another judicial Declaration, which is,'

when any thing comes before the Lords judicial-

ly, upon an Impeachment of the Commons,
and they give Judgment upon that Impeach-

' menf,
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ment, that is a Declaration in Parliament

:

But to fay that there is any other Declaration

in Parliament, is to fay more than thefe Gentle-

men can make out. If they will fhew me any

fiich, I will fubmit to them, and not fpeak a

Word againft my Lords the Bifhops ; but if thefe

learned Gentlemen cannot Ihew me any fuch,

then they have not faid what was true in this

Petition, that it was fo and fo declared in Par-

liament.

For let us confider what there is in this Cafe

upon this Evidence ; for that in 1662, is only a

Vote and Opinion of the Houfe of Commons ;

and I always underftood, and have been told fo

by fome of the Gentlemen of the other Side,

that fuch a Vote fignifies nothing : But befides,

it feems to be a miftaken Addrefs ; for they fay

in it, that the Declaration in 1662, which they

addrefs againft, was the firft Declaration of

that Sort to fufpend Laws without Aft of Par-

liament; and yet in the fame Breath, they do

take Notice of the King's Declaration from

Bredah. But here is a mighty Argument ufed

from the King's Speech, that becaufe he wifhed

he had fuch a Power, this mud be declared in

Parliament that he had no fuch Power. Is the

Speech of the Prince a Declaration in Parlia-

ment ? All the Speeches that were made up-

on the Opening of die Parliament, will you

fay they are Declarations in Parliament ? Then
the Chancellor, or the Keeper's Speech, or

the Lord Privy Seal's, muft be a Declaration

in Parliament. Whoever fpeaks the Scnfe of

the King, if he does not fpeak that which is

Law and Right, is queflionable for it, and

fevaral have been impeached for fo doing ; for

they look not upon it as the King's Speech,

except it be according to Law, Nothing can

turn upon the Prince but what is legal ; if it

be otherwife, it turns upon him that fpeaks it.

1 never did hear that a Speech made by the

Chancellor (and I will appeal to all the Lords

that hear me in it) was a Declaration in Par-

liament.

Then, my Lord, we come to the Bufinefs in

1672, which with that in 1662, and that in

Bredah, fhews, that this of the King's is not

fuch a Novelty, but has been done often be-

fore. In 1672, the King was in Diftreis for

Money, being entangled in a Dutch War, and

wanted Supply : He capitulates with his Com-
mons ("you have heard it read) and, upon the

Commons Addrefs, he afTerts it to be his Right,

and makes his Complaint to the Lords how
the Commons had ufed him ; for when he

gives them a fair Anfwer, they replied, and

there are Conferences with the Lords about

it j but at length it all ends in a Speech by

the King, who comes and tells them of his

prefent NecefTities, and fo he was minded to

remit a little at the Inftigation of the Com-
mons, and he has a good Lump of Money for

it. Would this amount to a Declaration in

Parliament ? Can my Lords the Bifhops fancy

or imagine that this is to be impofed upon the

King, or upon the Court, for a Declaration in

Parliament ?

Then lall of all, for that in 1685, in this

King's Time, what is it ?. The Commons
make an Addrefs to the King, and complain

to his Majefty of fome of his Officers in his

- Vol. IV.

Army, * that niight pre- *EereMr.yuftke?o\ve\\

tend to have a Difpen- f^^k^_"g '» the Lord Chief

fation, fomething of that "Mr.'j„ji. Po--welL My
Nature, contrary to the Lord, this is wide, Mr.

Teft-Aiil ; and what is SolHcitor would impofe

done upon it .? They make "P°" "/ \
^"

^^f,
"^^!:'=

\ . ^ . It out it he can, that the
their Application to the King has fuch a Power,

King, and the King an- and anfwer the Objeftions

fwers them, and that is
J^'^^

."jy
'l^^ Defendants

all: Butfince it is fpo-
'"'"l^c.J. Brother, im-

ken of in the Court, I pofe upon us! He ihall

would take Notice, that not impofe upon me; I

it is very well known by ^""^ ''°'
i^^^ \ ""^Y

..1 /". / r /^ 7 7- J upon you ; tor my Part, I
the Cafe of Goddmg and ^^ ^^'^ Relieve one Word
Hales, the Judgment of he fays.

this Court was againft the

Opinion of that Addrefs.

But what Sort of Evidence is all this ? Would
you allow all the AddrefTes of the Houfe of Com-
mons to be Evidence ? Give me Leave to fay

it, my Lord, If you fuffer thefe Votes, thefe

Copies of imperfeft Bills, thefe Addrcffes, and
Applications of one or both Houfes to the King,

to be Evidence and Di;clarations in Parliament,

then what will become of the

* Bill of Exclufion ? Shall and body
^J^

^^''^

^J^^^J
mention that Bill of Exclufion to

BiJEn^.

^'^"

be a Declaration in Parliament ?

If fo, then there is Declaration againft Decla-

ration -, the Declaration of the Commons againfl

the Declaration of the Lords. I know not what

Judgment my Lords the Bifhops may be of

now, concerning thofe Things of Votes and Ad-
drefTes being Declarations in Parliament, but I

am fure they have fpcken againft it heretofore

:

Nay, I am fure fome of them have preached

againft it.

And if my Lords the Biftiops have faid, thefe

are Declarations in Parliament, and they are not

Declarations in Parliament-, and if they accuie

the King of having done an illegal Thing, becaufe

he has done that v/hich has been declared in Parlia-

ment to be illegal, when it was never fo declared,

then the Confequence is very plain, that they are

m/iftaken ibmetimes •, and I fuppofe by this Time
they believe it.

I dare fay it will not be denied me, that

the King may, by his Prerogative Royal, ifTue

fortli his Proclamation ; it is as effential a Pre-

rogative as it is to give his Affent to an A6t of

Parliament to make it a Law. And it is another

Principle, which I think cannot be denied, that

the King may make Conftitutions and Orders

in Matters Ecclefiaftical ; and that thefe he

may make out of Parliament, and without the

Parliament. If the King may do fo, and thefe

are his Prerogatives, then fuppofe the King

does ilTue forth his Royal Proclamation ( and

fuch in Efieft is this Declaration under the Great

Seal; in a Matter Ecclefiaftical, by Virtue

of his Prerogative Royal ; and this Declaration

is read in the Council, and publifhed to the

World, and then the Bifhops come and tell the

King, Sir, You have iflued out an illegal De-

claradon, being contrary to what has been de-

clared in Parliament, when there is no Declara-

tion in Parliament ; is not this a diminifhing

the King's Power and Prerogative in ilTuing

forth his Declaration, and making Conftitu-

tions in Matters Ecclefiaftical .'' Is not this a

queftioning of his Prerogative ? Do not my Lords

D d d the



390^ 144- "^^^ Trial of ih§ Seven BiJhopSj TriA. 4 JaC. Ih

the Bifhops in this Cafe raife a Queftibn betweeh

the King and the People ? Da not they^ as nluch

as in them lies, ftir up the People to Sedition ?

For who fhall be Judge between the King and

the Bifhops ? Says the King, I. have fuch aPowei-

and Prerogative to iflue forth niy Royal Procla-

mation, and to make Orders and CoHftitUtions in

Matters Ecclefiaftical, and that without the Par-

liament, and out of Parliament, Say my Lords

the Bifhops, You have dorie fo, but ybu have no

Warrant for it. Says the King, Every Prince has

done iti ^rtd I have done ho more than what is my
Prerogative to db : But this, fay the Bifliops, is

againft Law : How (hall this be tried ? Should

not the Biihops have had the Patience to have

waited till a Parliament came, when the King

himfelf tells them, he would have a Parliament

in November at furtheft ?

L. C. y. Pray, Mr, Sollicitor, come clofe to

the Bufinefs, for it is very late.

Mr. Soli Gen. My Lord, I beg your Patience ;

you have had a great deal of Patience with them,

pray fpare me a litde. I am faying, when the

King himfelf tells them, that he would have a

Parliament in November at furtheft, yet they have

110 Patience to ftay till November, but made this

Application to him. Is not this railing a Queftion

upon the King's Prerogative in ifluing forth De-

clarations ? and Qpon the King's Power and Right

in Matters Ecclefiaftical ? And when I have faid

this, thit my Lords the Biftiops have fo dorie, if

"they haVe raifed a Queftion upon the Right of the

King, and the Power of the King in Matters Ec-

clefiaiftic'aij then they have ftirred up Sedition.

That they have fo done is pretty plain ; and for

'the Confe^uerice of it, I fhall appeal to the Cafe

in the 2 Cro. 2 Jac. L That is a plain direft Au-
thority for me.

A§-. Jufi. Powell. Nay, Mr, Sollicitor, we all

very well know, to deny the King's Authority in

Temporals and Spirituals, as by Aft of Parlia-

ment, is High Treafon.

j\ir. Soil. Gen. I carry it not fo far, Sir, We
have a gracious Prince, and my Lords the Bifhops

"find it fo by this Profecution: But what fays that

Cafe ? It is printed in three Books, in Noy too,

in Moor 2,1 Si ^"^ ^" M""- J^^- ^^^- 37^- ^^y^

'that Cafe, The King may make Orders and Con-

ftitutions in Matters Ecclefaftical.

Mr. Juji. Poiioell. But how will you apply that

'Cafe to this in Hand, Mr. Sollicitor?

Mr. Soil. Gen. I will apply it by and by. Sir.

I would firft Ihew what it is: There is a Conven-
tion of the greateft Men in the Kingdom.
Mr- Juji. Powell. Indeed, Mr, Sollicitor, you

Ihoot at Rovers.

Mr, Soll.'Gen. Thete is the Lotd' Privy Seal,

the Archbifhop of Canterbury, and a great many
others: It is the greateft AfTembly we meet with

in bur Books, and all of them are of this Opini-

on, that the King may make Orders and Confti-

tutions in Matters Ecclefiaftical,

My Lord, there is another Authority, and
that is, from the Statute i E/iz, which erefted

the High CommifTion Court, and that Statute

was not introduftory of a new Law, but De-
claratory of the old Law. The King by his Pw-
clarrtatibn declares his Senfe to do fuCh and fuch

a Thing; the Court, and all Perfbns there, give
fheir Judgnient and Opinion upbn that Statute,

that they looked upon' it as the grofTeft Thing,

and the fdtileft Affl-ont to the Prinee, for any
^an to bring into Queftion that Powgr of the
King in Matters Eeelcfiaftieal : 'Tis faid tb bfe i
very high Crime. Wh)^ then; m^ Lord, what
is done in this Cafe ?

Mr. Juji. Powell. Mr. Sollicitor, pray when
you are applying^ apply that other Pirt of the
Cafe toOi which fays, that it was a heinous
OlTence to raife a Rumour that the King did
intend to grant a general Toleration; and is

there any La\V fince that has changed it, Mr.
Sollicito)-?

Mr. SpU. Gen. In the mainj Judgment goeS
another Way. As for that Pitt, it was PerfOnal
to rile Prince that then: was, of whom they had
fcandaloufly reported, that he intended to db
fuch a Thing. They look'd apon it as a Scandal
to King James., .

that it was a fowing Sedition^
and ftirring up Pebple againft the Government,
and that will come up to out Cafe : For as fome
Men do it on the right Side, others do it on th6
left ; and whoever he be t4iat endeavours to bring
a Diflike of the King in the People, riiat is mo-
ving Sedition againft the Prince ; but that is Pa^-
fonal to the Prince himfelf^ and does Hot go td
his SuccefTors.

Now, my Lord, I come to that which is vei'y

plain from the Cafe of De Bbellis Fnmofts : If any
Perfon, in any Paper, have flandered the Go-
vernment, you are not to examine who is in the
Right, and who is in the Wrong, whether what
they faid to be done by the Government be leg^l

or no-, but whether the -Party have done fuch

an Aft. If the King have a Power (for-ftill €
keep to that) to ifRie forth Proclamations tt>

his Subjefts, and to make Orders and Conftituti-

pns in Matters Ecclefiaftical, if he do ifliie forth

his Proclamation, and make an Order upon
the Matters within his Power and Prerogative^;

and if any one would come and bring that Power
in Queftion, I fay, that 'is Sedition, and ybu
are not to examine -the Legality or Illegality of
the Order or Proclamation ; and that, I think,

is very plain upon that Cafe, in the fifth ReforP-\

•for it fays. If a Perfon does a Thing that is li-

bellous, you fhall not examine the Faft, ^uc
the Confequence ; whether it tended to ftir ijp

Sedition againft -the Publick, or to ftir up Strife

between Man and Man, in the 'Cafe of .pri-

vate Perfons : As if a Man fhould fay of a. Judge,
he has taken a Bribe, and I will prove it ; this

is not to be lent in a Letter, l)ut they muft take

a regular Way to Jppofecute it according to

Law.
If it be-fo in-the-Cafet)f aniriferior-Magiftrafe,

what muft it be in the Cafe'of'a King ? To<oiTie

to the 'King's Face, and tell him, as they <io

here, that he hasaftcd illegally, doth certainly

fufficiently prove the Matter to be libellous. WHac
do they fay to the King ? They fay ,"and admits that

they h^ve an Averfenefs for the^Declaration, ^id
they tell him from whence that Averfenefs<lot'h

proceed' ; 'and yet they infinuate, that they had a)n

Inclination to gi-atifythe King, and emb«'ace the

"DilTenters, that were as ^verfe to them as could

be with due Tendernefs, when it Ihoald be fet-

tled by Parliament and Convocation. Pray'Vhat

hath their Convocation to do in this' Matter ?

L:G:J. ^Mr. • Sollicitor -General, -I will libt

'Interfupt 'you ; but, pray cortie to' the Bufinefs

'beforeas. -Shew us that this is in' -Diminution

2 of
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of the King's Prerogative, or that the King ever

had fuch a Prerogative,

Mr. Soil. Gen. I will, my Lord, I am obferving

what it is they fay in this Petition—— They tell

the King it is inconfiftent with their Honour,
Prudence and Confcience, to do what he would
have them to do : And if thefe Things be notre-

fleftive upon the King and Government, I know
not what is. This is not in a Way of Judicature

;

Poffibly it might have been allowable to petition

the King to put it into a Courfe of Juftice, where-

by it may be tried ; but alas ! there is no fuch

thing in this Matter,

It is not their Defire to put it into any Method
for Trial, and fo it comes in the Cafe De Libellis

Famofts ; for by this Way, they make themfelves

Judges, which no Man by Law is permitted to do.

My Lords the Bifliops have gone out of the

Way, and all that they have offered does not come
home to juftify them ; and therefore I take it, un-

der Favour, that we have made it a good Cafe for

the King : We have proved what they have done,

and whether this be warrantable or not, is the

Queftion, Gentlemen, that you are to try. The
whole Cafe appears upon Record •, the Declarati-

on and Petition are fet forth, and the Order of the

King and Council. When the Verdid is brought

in, they may move any thing what they pleafe in

Arreft of Judgment. They have had a great deal

of Latitude, and taken a great deal of Liberty j

but truly, I apprehend, not lb very pertinently.

But I hope we have made a very good Cafe of it

for the King, and that you, Gentlemen will give

us a Verdift.

Mr. Juji. HoUoway. Mr. Sollicitor, there is

one thing I would fain be fatisfied in : You fay

the Bifhops have no Power to petition the King.

Mr. Soil. Gen. Not out of Parliament, Sir.

Mr. Jul. HoUoway. Pray give me Leave, Sir,

Then the King having made fuch a Declaration of

a general Toleration and Liberty of Confcience,

and afterwards he comes and requires the Bifhops

to difperfe this Declaration ; this they fay, out

of a Tendernefs of Confcience, they cannot do,

becaufe they apprehend it contrary to Law, and

contrary to^their Funftion : What can they do,

if they may not petition ?

Mr. Soil. Gen. Pll tell you what they fhould

have done. Sir. If they were commanded to do any

Thing againft their Confciences, they fhould

have acquiefced till the Meethig of the Par-

liament.

[At which fame People in the Court hijfed.']

Mr. Alt. Gen. This is very fine indeed ! I hope

the Court and the Jury will take Notice of this

Carriage.

Mr. Soil. Gen. My Lord, it is one thing for

a Man to fubmit to his Prince, if the King lay a

Command upon him that he cannot obey, and

another thing to affront him. If the King will

impofe upon a Man what he cannot do, he muft

acquiefce ; but fhall he come and fly in the Face

of his Prince? Shall he fay it is illegal ? and that

the Prince afts againft Prudence, Honour or Con-

fcience ? and throw Dirt in the King's Face ? Sure

that is not permitted i that is Libelling with a

Witnefs.

L. C. J. Truly, Mr. Sollicitor, I am of Opi-

nion that the Bifhops might petition the King, but

this is not the right Way of bringing it in. I am not

of that Mind that they cannot petition the King
out of Parliament i but if they may petition, yet

Vol. IV.

they ought to have done it after another Manner:
For if they may in this refiedive Way petition

the King, I am fure it will make the Government
very precarious.

Mr. Juji. Powell. Mr. Sollicitor, it would have

been too late to flay for a Parliament; for it was
to have been diftributed by fuch a Time.

Mr. Soil. Gen. They might have lain under it

and fubmitted.

Mr. JuJl. Powell. No, they would have run in-

to Contempt of the King's Command, without

petitioning the King not to infifl upon it ; and if

they had petitioned, and not have fhewn theRea-
fon why they could not obey, it would have been
looked upon as a Piece of Sullennefs, and that they

would have been blamed for as much on the other

Side.

Mr. Serj. Baldock. After fo long a Debate, I

fhall not trouble you long ; mofl Things that are

to be faid have been faid -, but I fhall only fay this

in fhort : I cannot deny, nor fhall not, but that

the Subject has a Right to petition ; but I fhall

affirm it alfo, he has a Duty to obey ; and
that in this Cafe, the Power of the King to

difpenfe with Penal Laws in Matters Ecclefia-

ftical, is not a Thing that is now in quefti-

on, nor need we here have had thefe long De-
bates on both Sides. It may be perceived plain-

ly, by the Proofs that have been read, that the

Kings and Princes have thought themfelves

that they had fuch a Power, though it may be

the Parliament thought they had not ; and there-

fore the Declarations of the one or the other,

I fhall not meddle with in this Cafe. That
Power it felf which the King has, as King of

this Realm, in Matters rather Ecclefiaftical and
Criminal, than Matters of Property, may lome-

what appear by what has been read before your

Lordfliip: But all this will be nothing in our

Cafe, neither has his Majefty now depended ib

much upon this Thing : The Declaration has been

read to you, and what's there faid ? The King
there fays. That for thofe Reafons he was ready

to fufpend thofe Laws -, and be they fufpended ?

Yet, my Lord, with this too, that he refers it

to, and hopes to rnake it fecure by a Parliament

:

So that there being this, it has not gone, I think,

very far ; and it not having been touch'd here,

it is not a Point of Duty in my Lords the Bi-

fhops, as Bifhops, that's here enquired into ;

Whether they fhould have meddled with this

or no, in this Manner, is the Queftion, That

the King is Supream over all of us, and has a

particular Supremacy over them, as Supream

Ordinary and Governor, and Moderator of the

Church, is very plain ; and, my Lord, it is as

plain, that in fuch Things as concern the Church,

he has a particular Power to command them.

This is not unknown^ but very frequent and

common in Matters Ecclefiaftical, and Matters

of State. It is not here a Queftion now, whe-

ther thefe Declarations which they were com-

manded to take care of getting read, were legal

or not legal; what Prudence there was, what

Honour there was, what Confcience there was,

for their not reading it, is not the Queftion

neither : But the Point was, the King as Supream

Ordinary of his Kingdom, to whom the Bifhops

are fubjeft, does in Council order; and what

is it he orders ? Their fending out and diftribu-

ting his Declaration, They were concerned in

no more than that, and it had been a very pretty

D d d 2 thing.
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Thing, a fmall Thing, to fend out the King's

Declaration to be read by the Clergy. All the

Clergy were ordered to read it, but my Lords

the Bilbops were only commanded to diftribute

it. This he might do by Virtue of his Power

Ecclefiaftical. And if this be not an Evil in it felf,

and if it be not againfl the Word of God, cer-

tainly Obedience was due from my Lords the

Bifhops : Aftive Obedience was due from them

to do fo much as this. It was no Confent of

theirs, it was no Approbation of theirs of what

they read, that was required. So that if they

had read it, or another had read it by the King's

Order, efpecially if that Order be legal, they

are bound to do it by Virtue of their Obedience,

and not to examine more.

And, my Lord, in this Petition, here they come

to relieve, not only themfelves that were prefent,

("for I fpeak to the Preamble, as others before me
have fpoke to the Conclufion) but they do involve

the reft of the Bifhops that were abfent ; for it is

in Behalf of themfelves, and their Brethren, and

all the Clergy of that Province. Now that all

thefe Ihould join in the Petition, is a Thing ve-

ry uncertain. How does it conftrue here, whe-

ther they were all together, and confented to it,

cr how all their Minds could be fo fully known,

that they would be all involved in the Difobedi-

ence to this Order of the King ? Then, my Lord,

What is the Thing they are gready averfe to ?

There are two Things required in the Order : The
Bifhops required to diftribute the Declaration to

the inferior Clergy, and the inferior Clergy are

required to read it. Then their Averfenels muft

be to diftribute it, and the others to read it, and

fo they will be involved ; none of whom did ever

appear to have joined in it. And then they give

Realbns for their Averfenefs ; and it is true, Rea-

fons might have been given, and good Reafons

Ihould be given, why they fhould not do this in

Duty to his Majefty ; more gentle Reafons, and
other kind of Reafons than thofe that they have

given.

L. C. J. Pray, Brother, will you come to the

Matter before us.

Mr. Serj. Baldock. I have almoft done, my
Lord.

iV^. Juft. Powell. The Information is not for

Difobedience, Brother, but for a Libel.

Mr. Serj. Baldock. No, Sir, it is not for Difo-

bedience, but it is for giving Reafons for the

Difobedience in a libellous Petition, and I am
going on to that. The Declaration is faid in the

Petition to be illegal ; which is a Charge upon
the King, that he has done an illegal Ad:. They
fay, they cannot in Honour, Confcience, or Pru-

dence, do itj which is a Refleftion upon the

Prudence, Juftice, and Honour of the King In

commanding them to do fuch a Thing: And
this appearing to have been delivered to the King
by my Lords the Bifhops, Perfons to whom cer-

tainly we all owe a Deference, as our Spiritual

Mafters, to believe what Things they fay, as

moft likely to be true ; and therefore it having

an univerfal Influence upon all the People, I fhall

leave it hefe to your Lordfhip and the Jury, whe-
ther they ought not to anfwer for it.

Mr. Recorder. Will your Lordfhip pleafe to

fpare me one Word ?

L. C. y. I hope we fhall have done by and by.

Mr. Recorder. If your Lordfhip don't think
fit, I can fu down.

L. C. J. No, no, goon, S>\r Bartholomew Shower,
you'll fay I have fpoiled a good Speech.

Mr. Recorder. I have no good one to make,
my Lord, I have but a very few Words to fay.

L. C. J. Well, go on. Sir.

Mr. Recorder. That which I would urge, my
Lord, is only this ; I think, my Lord, we have
proved our Information, and that they have
made no Anfwer to it; for the Anfwer they
have made, is but Argumentative, and taken

either from the Perfons of the Defendants, as

Peers, or from the Form of its being a Petition.

As Peers, it is faid they have a Right to petition

to, and advife the King ; but that is no Excufe
at all ; for if it contains Matter reproachful or

fcandalous, it is a Libel in them as v/ell as in any
other Subjeft ; and they have no more Right
to libel the King than his Majefty's other Sub-
jefts have ; nor will the Privilege of their Peer-

age exempt them from being punifhed. And
for the Form of this Paper, as being a Petition,

there is no more Excufe in that neither: For
every Man has as much Right to publifh a Book,
or Pamphlet, as they had to prefent their Peti-

tion. And as it would be punifliable in that

Man to write a fcandalous Book, fo it would
be punilhable in them to make a fcandalous, and
a libellous Petition, And the Author of Julian

the Apofiate, becaufe he was a Clergyman, and
a learned Man too, had as much Right to pub-

lifh his Book, as my Lords the Bifhops had to

deliver this Libel to the King. And if the City

of London were fo feverely punifhed, as to lofe

their Charter, for petitioning for the Sitting of a

Parliament, in which there were refiedling Words,
but more foft

Mr. Juft. HoUoway. Pray, good Mr. Recorder,

don't compare the Writing of a Book to the

Making of a Petition ; for it's the Birthright of

the Subjeft to petition.

Mr. Recorder. My Lord, it was as lawful for

the City of London to petition for the fitting of

a Parliament, as it was for my Lords the Bifhops

to give Reafons for their Difobedience to the

King's Command : And if the Matter of the

City of London'^ Petition was reckoned to be li-

bellous, in faying that what the King had done in

diffolving the Parliament, was an Obftruftion of

Juftice, what other Conftrudlion can be made of

my Lords the Bifhops faying that the King's De-

claration is illegal ? And if the Matter of this

Petition be of the fame Nature with that of the

City of London, your Lordfhip can make no other

Judgment of it, but that it ought to have the

fame Condemnation,

Mr. Juft. Powell. Mr, Recorder, you will as

foon bring the two Poles together, as make this

Petition to agree with John/on'^ Book. They are

no more alike than the moft different Things you

can name.

Mr. Serj. Trinder. My Lord, I have but one

Word.
L. C. J. How unreafonable is this now, that

we muft have fo many Speeches at this Time of

Day ? But we muft hear it; go on. Brother.

Mr. Serj. Trinder. My Lord, if your Lord-

fhip pleafes, that which they feem moft to in-

fift upon on the other Side, and which has not

been much fpoken to on our Side, is, that this

Power which his Majefty has exerted, in fet-

ting forth his Declaration, was illegal, and

their Arguments were hypothetical. If it were

illegal.
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illegal, they had not offended ; and they offer-

ed at fome Arguments to prove it illegal : But as

to that, my Lord, we need not go much further

than a Cafe which is very well known here, which

I crave leave to mention, only becaufe the Jury,

perhaps, have not heard of it, and that was the

Cafe of Sir Edward Hales ; where, after a long

Debate, it was refolved. That the King had a

Power to difpenfe with Penal Laws.

But, my Lord, if I fhould go higher into our

Books of Law, that which they feem to make
io ftrange of, might eafily be made appear to

have been a frequent and conftant Practice

.

L. C. J. That is quite out of the Cafe, Bro-

ther.

Mr. Serj. 'frinder. I beg your Lordfhip's Fa-

vour for a Word or two. If your Lordfliip

pleafe to confider the Power the King has, as

Supream Ordinary, we fay, he has a Power to

difpenfe with thefe Statutes, as he is King, and to

give Eafe to his Subje6ts, as Supream Ordinary

of the whole Kingdom, and as having Supream

Ecclefiaftical Authority throughout the Kingdom.

There might be abundance of Cafes cited for

this, if there were Need: The Statute of pri-

ma Eliz. doubtlefs is in Force at this Time, and

a great many of the Statutes that have been made
lince that Time, have exprefs Savings of the

King's Supremacy: So that the King's Power
is unqueftionable. And if they have come and

queftioned this Power in this Manner, by refer-

ring themfelves to the Declarations in Parliament,

they have done that which of late Days has

been always look'd upon as an ill Thing ; as if

the King's Authority was under the Suffrages

of a Parliament, But when they come to make
out their Parliament Declarations, there was ne-

ver a one, unlefs it be firft in Richard the Se-

cond's Time, that can properly be called a Par-

liament Declaration : So that of the feveral

Parliaments is a Matter perfeftly miftaken ; and

if they have miftaken it, it is in the Nature

of falfe News, which is a Crime for which the

Law will punifh them. More Things might be

added, but I confider your Lordfhip has had a

.
great deal of Patience already, and much Time
has been fpent, and therefore I /hall conclude,

begging your Lordfhip's Pardon for what I have

faid.

L. C. J. I do affure you, if it had not been a Cafe

of great Concern, I would not have heard you

fo long. It is a Cafe of very great Concern to

the King and the Government on the one Side,

and to my Lords the Bifhops on the other ;

and I have taken all the Care I can to obferve

what has been faid on both Sides. 'Tis not

to be expefted that I Ihould repeat all the

Speeches, or the particular Fa6ls, but I will put

the Jury in Mind of the moft material Things,

as well as my Memory will give me Leave ; but

I have been interrupted by fo many long and

learned Speeches, and by the Length of the Evi-

dence which has been brought in, in a very

broken, unmethodical Way, that I fliall not be

able to do fo well as I would.

Gentlemen, thus ftands the Cafe: It is an

Information againft my Lords the Bifhops, his

Grace my Lord of Canterbury^ and the other fix

Noble Lords ; and it is for Preferring, Com-
pofing. Making, and Publifhing, and Caufing

to be Publifhed, a feditious Libel : The Way that

the Information goes is fpecial, and it fets forth.

That the King was gracioufly pleafed, by his

Royal Power and Prerogative, to fet forth a
Declaration of Indulgence for Liberty of Con-
fcience, in the Third Year of his Reign ; and
afterwards, upon the 27th o^ April, in the fourth
Year, he comes and makes another Declaration ;

and afterwards, in May, orders in Council that
this Declaration fhould be publiflied by my Lords
the Bifhops in their feveral Dioceffes; and after

this was done, my Lords the Bifhops come and
prefent a Petition to the King, in which were
contained the Words which you have k&h.
Now, Gendemen, the Proofs that have been

upon this, you'll fee what they are. The two
Declarations are proved by the Clerks of the

Council, and they are brought here under the
Great Seal. A Queftion did arife, whether the

Prints were the fame with the original Declarati-

ons, and that is proved by Hills, or his Man, that

they were examined, and are the fame. Then the

Order of the Council was produced by Sir John
Nicholas, and has likewife been read to you. Then
they come to prove the Fad againft the Bilhops,

and firft they fall to proving their Hands. They
begun indeed a great Way off, and did not come
fo clofe to it as they afterwards did ; for fome of
their Hands they could hardly prove, but my
Lord Archbifbop's Hand was only proved, and
fome others ; but there might have been fome Que-
ftion about that Proof. But afterwards it came
to be proved, that my Lords the Bifhops owned
their Hands ; which, if they had produced at firft,

would have made the Caufe fomething fhorter

than it was.

The next Queftion that did arife, was about

the Publifhing of it, whether my Lords the Bi-

fhops had publifhed it ; and it was infifted upon,

that no body could prove the Delivery of it to

the King. It was proved, the King gave it to

the Council, and my Lords the Bifhops were

called in, and there they acknowledged their

Hands ; but no body could prove how it came
to the King's Hands. Upon which we were all

of Opinion, that it was not fuch a Publifhing

as was within the Information ; and I was going

to have diredled you to find my Lords the Bifhops

Not Guilty: But it happened, that being interrupt-

ed in my Direftions by an honeft, worthy, learn-

ed Gentleman, the King's Council took the Ad-
vantage, and informing the Court that they had

furtherEvidence for the King, we ftaid dll myLord
Prefident came, who told us how the Bifhops came

to him to his Office at Whitehall, and after they

had told him their Defign, that they had a Mind
to petition the King, they aft^ed him the Method

they were to take for it, and defired him to help

them to the Speech of the King : And he tells

them he will acquaint the King with their De-

fire, which he does ; and the King giving Leave,

he • comes down and tells the Bifhops, that they

might go and fpeak with the King when they

would ; and, fays he, I have given Direftion that

the Door fhall be opened for you as foon as you

come. With that the two Bifhops went away,

and faid, they would go and fetch their other Bre-

thren, and they did bring the other Four, but

'my Lord Archbifhop was not there ; and imme-

diately when they came back, they went up

into the Chamber, and there a Petition was

delivered to the King. He cannot fpeak to

that particular Petition, becaufe he did not

read it, and that is all that he knew of the

Matter j
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Matter; only it was all done the fame Day, and

that was before my Lords the Bifliops appeared at

the Council.

Gentlemen, after this was proved, then the De-

fendants came to their Part ; and thefe Gentlemen

that were of Council for my Lords, let themfelves

into their Defence, by notable learned Speeches,

by telling you that my Lords the Bifhops are

Guardians to the Church, and great Peers of the

Realm, and were bound in Confcience to take

Care of the Church. They have read you a Claufe

of a Statute made in Queen Elizabeth's Time,

by which they fay, my Lords the Bifhops were

under a Curfe, if they did not take Care of that

Law : Then they fhew you fome Records ; one

in Richard the Second's Time, which they could

make little of, by reafon their Witnefs could not

read it ; but it was in fhort, a Liberty given to

the King, to difpenfe with the Statute of Provi-

fors. Then they fhew you fome Journals of Par-

liament; Firft in the Year 1662, where the King

had granted an Indulgence, and the Houle of

Commons declared it was not fit to be done, un-

• lefs it were by Aft of Parliament: And they read

the King's Speech, wherein he fays, he wilh'd he

had fuch a Power, and fo likewife that in 1672,

which is all nothing but AddrefTes and Votes, or

Orders of the Houfe, or Difcourfes ; either the

King's Speech, or the Subjefts Addreffes ; but

thefe are not Declarations in Parliament. That is

infifted upon by the Council for the King, that

what is a Declaration in Parliament is a Law, and

that mufl be by the King, Lords, and Commons

;

the other is but c(Wimon Difcourfe, but a Vote of

the Houfe, or a Signification of their Opinion, and

cannot be faid to be a Declaration in Parliament.

• Then they come to that in 1685, where the Com-

mons take Notice of fomething about the Soldiers

in the Army that had not taken the Teft, and

make an Addrefs to the King about if: But in all

thele Things (as far as I can obfervej nothing can

be gathered out of them one way or the other; it

is nothing but Difcourfes. Sometimes this Dlfpenfing

Power has been allowed, as in Richard the Second's

Time ; and fometimes it has been denied, and the

King did once wave it : Mr. Sollicitor tells you

the Reafon, There was a Lump of Money in the

Cafe ; but I wonder indeed to hear it come from

him.

Mr. Soil. Gen. My Lord, I never gave my Vote

for Money, I aflure you.

L. C. y. Bat thofe Concefllons which the King

fometimes makes for the Good of the People, and

fometimes for the Profit of the Prince himfelf (but

I would not be thought to diftinguifh between

the Profit of the Prince and the Good of the Peo-

ple, for they are both one; and what is the Pro-

fit of the Prince is always for the Good of the

People) but I fay, thofe Concefllons mufl not be

made Law, for that is referved in the King's

Breaft, to do what he pleafes in it at any Time.

The Truth of it is, the Difpenfing Power is out

of the Cafe, it is only a Word ufed in the Peti-

tion ; but truly, I will not take upon me to give

my Opinion in the Queflion, to determine that

now, for it is not before me : The only Queftion

before me is, and fo it is before you, Gentlemen,

it being a Queftion of Faft, Whether here be a"

certain Proof of a Publication ? And then the

next Queflion is a Queflion of Law indeed. Whe-
ther" if there be a Publication proved, it be a Li-

bel?

Gentlemen, upon the Point of the Publication,

I have fummed up all the Evidence to you ; and
if you believe that the Petition which thefe Lords
prefented to the King was this Petition, truly, I

think, that is a Publication fufficient : If you do
not believe it was this Petition, then my Lords
the Bifhops are not guilty of what is laid to their

Charge in this Information, and confequently there

needs no Enquiry whether they are guilty of a

Libel : But if you do believe that this v/as the Pe-
tition they prefented to the King, then we muft
come to enquire v/hether this be a Libel.

Now, Gentlemen, any thing that fhall diflurb

the Government, or make Mifchief and a Stir

among the People, is certainly within the Cafe of
Libellis Famofis; and I mufl in fhort give you my
Opinion, I do take it to be a Libel. Now this

being a Point of Law, if my Brothers have any
thing to fay to it, I fuppofe they will deliver their

Opinions.

Mr. Juft. 'HoUoway. Look you. Gentlemen, it

is not ufual for any Perfon to fay any thing after

the Chief Juflice has fummed up the Evidence ; it

is not according to the Courfe of the Court : But
this is a Cafe of an extraordinary Nature, and there

being a Point of Law in it, it is very fit every body
fhould deliver their own Opinion. The Queflion

is, whether this Petition of my Lords the Bifhops

be a Libel, or no. Gentlemen, the End and In-

tention of every Aftion is to be confidered ; and
likewife, in this Cafe, we are to confider the Na-
ture of the Offence that thefe Noble Perfons are

charged with : It is for delivering a Petition, which,

according as they have made their Defence, was

with all the Hum.ility and Decency that could

be : So that if there was no ill Intent, and they were

not (as it is not, nor can be pretended they were)

Men of evil Lives, or the like, to deliver a Peti-

tion cannot be a Fault, it being the Right ofeve-

ry Subjeft to petition. If you are fatisfied there

was an ill Intention of Sedition, or the like, you
ought to find them guilty : Bat if there be no-

thing in the Cafe that you find, but only that they

did deliver a Petition to fave themfelves harmiefs,

and to free themfelves from Blame, by fhewing

the Reafon of their Difobedience to the King's

Command, which they apprehended to be a Grie-

vance to them, and which rhey could not in Con-

fcience give Obedience to ; I cannot think it is a

Libel : It is Mt to you, Gentlemen, but that is

my Opinion.

L. C. J. Look you, by the Way, Brother, I

did not afk you to fum up the Evidence (for that

is not ufual) but only to deliver your Opinion,

whether it be a Libel or no.

Mr. Juft. Powell. Truly I cannot fee, for my
part, any thing of Sedition, or any other Crime,

fixed upon thefe Reverend Fathers, my Lords the

Bifhops.

For, Gentlemen, to make it a Libel, it mufl
be falfe ; it mufl be malicious, and it mufl: tend to

Sedition. As to the Falfhood, I fee nothing that

is offered by the King's Council, nor any thing as

to the Malice : It was prefented with all the Hu-
mility and Decency that became the King's Sub-

jefts to approach their Prince with.

Now, Gentlemen, the Matter of it is before

you ; you are to confider of it, and it is worth
your Confideration. They tell his Majefly, It is

not out of Averfenefs to pay all due Obedience to

the King, nor out of a Want of Tendernefs to

their diflenting Fellow Subjefts, that made them
2 cor
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mt perform the Comrfiand impofed up&n them -,

feaf they fay, that becaufe they do conceive that

the Thing that was commanded them was againft

the Law of the Land, tiierefore they do defire his

Majefty, that he wOuld be pleafed to forbear to in-

fill upon it, that they fhould perform that Com-
mand which they take to be illegal.

Gentlemen, we mult confider what they fay is

illegal in it. They fay, they apprehend the Decla-

ration is illegal, becaufe it is founded upon a dif-

penfing Power, which the King claims, to dif-

penfe with the Laws concerning Ecclefiaftical Af-

fairs.

Gentlemen, I do not remember in any Cafe in

all our Law (and I have taken fome Pains upon

this OcCafion to look into itj that there is any

liich Powel- in the King, and the Cafe mull turn

tipon that. In Ihort, if there be no luch Difpenfiing

Power in the King, then that can be no Libel

which they prefented to the King, which fays,

that the Declaration, being founded upon fuch a

pretended Power, is illegal.

Now, Gentlemen, this is a Dilpenfation with a

Witnefs ; it amounts to an Abrogation and utter

iRepeal of all the Laws ; for I can fee no Dif-

fetence, nor know of none in Law, between the

King's Power to difpenfe with Laws Ecclefiafti-

cal, and his Power to difpenfe with any other Laws
whatfoever. If this be once allowed of, there will

need no Parliament ; all the Legiflature will be in

the King, which is a Thing worth confidering,

iand 1 leave the ffiue ro God anfl your Confciences.

Mr. Juft. Attjione. The fingle Queftion diat

falls to my Share is. To give my ''i&^i^ of tliisPe-
tition, whether it fhall be in Conllr.a<5lion of Law
a Libel in itJeff, o*r a Thing 'of .great Innocence.

1 'Ihall endeavour ro expi'efs myfelf in as plain

Terms as 1 can, and us much a^ 1 can, by way o'f

Prc^oBtion.

And I think, in the firll Place, That no Man
can take upon him to write againft the adual Bx-
trcife oftheGovernment, unlefs he haveLeave from

the Government, but he makes aL,ibel, be what he

writes 'true or falfe ; for if once we come to im-

peach the'Government by Way of Argument, 'tis

the Argument that makes it the Government, or

not the "Government : So that I lay down that in

the fii'ft Place, that the Government oqght not

to be impeached 'by Argument, nor the Exercife

of the GovernMertt fhaken by Argument; becaufe

I'can manage a Prqpofition in itfelf doubtful, with

"a 'better Pen "than another Man : "This, lay I, is a

tibel.

Then I lay down this for my nextliofition.

That no private -Man can take upon him to write

Concerning 'the 'Government at all >; for what has

any private Man to do with the Government, Tf

his Intereft be not ftirred or Ihaken? It. is the'Bu-

iinefs of the Government to manage M"atters re-

lating to the Government ; it is "the Bufinefs of

Subje6ls to mind only their own Properties and

Interefts. If my Intereft is not fhaken, what have

I to do with Matters of Government ? They are

not within my Sphere. If the Government does

come to Ihake my particular Intereft, the Law is

open 'for me, and-'lTnay redrefs myfelf by Law:
A"nd vHien I intrude Tnyfelf into other Mens Bufi-

nefs, that does not concern my particular Intereft,

I am a Libeller.

Thefe I have laid down for plain Propofitions *,

now then let us confider further, whether if I

will take upon me to contradidt the Government,

any fpeeious Pretence that I fliall put upon it fhall
drefs it up in another Form, and give it a better
Denomintion; and truly I think 'tis the worfe,
becaufe it comes in a better Drefs ; for by that
Rule, every Man that can put on a good Vizard,
may be as mifchievous as he will to the Govern-
ment at the Bottom: So that whether it be in the
Form of a Supplication, or an Addrefs, or a Peti-
tion, if it be what it ought not to be, let us call
it by its true Name, and give it its right Denomi-
tion, it is a Libel.

Then, Gentlemen, confider what this Petition
is

: This is a Petition relating to fomething that
was done and ordered by the Government. Whe-
ther the Reafons of the Pedtion be true or falfe, I
will not examine that now, nor will I examine the
Prerogative of the Crown, but only take Notice
that tliis relates to the Ad of the Government.
The povernment .liere has publilhed fuch a De-
claration as this that has been read, relating x.q

Matters of Government; and fhall, or ought any
body to come and impeach that as illegal, which,
the Government has done? Truly, in my Opinion,
I do not think he fhould, or ought ; for by this

Rule may every Aft of the Government he fhaken,
when there is not a Parliament ^^j^si^o fitting.

I do agree, that every Man may petition the
Government, or the King, in a Matter thai relates

to his own private Initereft ,; but to meddle with a
Matter that (relates to the .Government^ I ,do not
think my Lords the Bifliqps had any Power to do
niere than any others. When the Houfe of Lords
and Commons are in Being, it is a propter Wayrf
applying st© the King : Tiiere is all the Opennefs in

the World for thofe -that are Members of Paiihf-

ment, to make what .Addrefles they pleafe to the

Government, lor ithe reftifying, altering, regu-

Jating, and making frf" what Lasw chey pleafe ; but
if every jprivate -Man JlialLcome and interpofe-his

Advice, I think there can never be an End ofad--

vifing ithe Gjovernment, J think Jtherewas an In-

ftance of this in Krag^^?»n's Time, ^when by a

fblemn Refoludon it was denlared to 'be High
Mifdemeanor, .and ,next to Treafon, ito rpetitiEta

the King tOjputthe Penal Laws in Execution.

Mr. Jifft. Powell. Brother, J think you do imi-

ilake a liiitle.

Mr. Juft. Allyhone. Brother, Idare.-rely jupfln;tt

that J am ,ri_ght : Jt was & declared, by ^ the

Judges.

Mr. Soil. Gen. The Puritans prefented a Petttion

to that dPurpofe, and in lit theiy laid,, if it 'Would

not be granted, ihey wffluld come with aigE^ti

Number.
Mr. Juft.J^owell. -Ay, tltereatiB.

Mr. Juft. Allyhone. I tell you, .Mr. SjoJlicitor,

the Jlefolution-of Jhe Judgesas, T.hat.jiich aPeti-

tion is.iiext -Door to Trealbn., a ivery great Mifde-

meanor.

Mr. Juft. Powell. They accompanying it with

Threats of the Peoples being difcontented.

Mr. Juft. Allyhone. As I remember, it is in the

fecond Part of the Folio 35, or 37, where the Re-

folution of the Judges is. That to frame a Petinon

to the King, to put the Penal Laws in Execution,

is next to Treafon ; for, fay they, no Man ought

to intermeddle with Matters of Government with-

out Leave of the Government.

Mr. S. Pemberton. That was a Petition againft

the Penal Laws.

Mr. Juft. Allyhone. Then I am quite miftaken

indeed, in cafe it be fo,

M-.
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Mr. ^^r/. 1'rmder. That is not material at all

which it was.

Mr. Pollexfen. They there threatriecl, unlefs their

Requeft were granted, fcvcral Thoufands of the

King's Subjefts would be difcontented.

Mr. Juft. Powell That is the Reafon of that

Judgment, I affirm it.

Mr. Juft. Allyhone. But then I'll tell you, Bro.

ther, again, what is faid in that Cafe that you hint-

ed at, and put Mr. Sollicitor in mind of. For any

Man to raife a Report that the King will, or will

not permit a Toleration, if either of thefe be dif-

agreeable to the People, whether he may, or may

not, it is againft: Law ; for we are not to meafure

Things from any Truth they have in themfelves,

but from that Afpeft they have upon the Govern-

ment ; for there may be every Tittle of a Libel

true, and yet it may be a Libel ftill : So that I

put no great Strefs upon that Objeftion, that the

Matter of it is not falfe ; and, for Sedition, it is

that which every Libel carries in itfelf ; and as

every Trefpafs implies Vi ^ Jrmis, fo every

Libel againft the Government carries in it Sedi-

tion, and all the other Epithets that are in the

Information. This is my Opinion as to the Law
in general.

I will not debate the Prerogatives of the King,

nor the Privileges of the Subjeft -, but as this Fadt

is, I think thefe venerable Biftiops did meddle

with that which did not belong to them : They
took upon them, in a petitionary Way, to con-

tradift the adlual Exercife of the Government,

which I think no particular Perfons or fmgle Bo-

dy may do.

' L. C. J. Gentlemen of the Jury, Have you a

Mind to drink before you go ?

Jury, Yes, my Lord, if you pleafe.

[Wine was fen( for for the Jury^
Juryman. My Lord, we humbly pray that your

Lordfhip will be pleafed to let us have the Papers

that have been given in Evidence.

L. C. J. What is that you would have. Sir ?

Mr. Soil. Gen. He defires this, my Lord, That
you would be pleafed to direft that the Jury may
have the Ufeof fuch Writings and Statute-Books,

as may be neceflary for them to make ufe of.

L. C. J. The Statute-Book they flball have.

Mr. Soil. Gen. But they can have no Papers but

what are under Seal.

Mr. Serf. Levinz. They may have them by
Confent, and they may have a Copy of the Infor-

mation.

L. C. J. They fhall have a Copy of the Infor-

mation, and the Declarations under Seal.

Mr. Pollexfen. If they have thofe, and the Li-

bel, as they call it, they will not need a Copy of

the Information.

Mr. Alt. Gen. My Lord, we pray that your

Lordlhip would be pleafed to afcertain what it is

they fhall have.

L. C. J. They Ihall have a Copy of the Infor-

mation, the Libel, and the Dxlarations under the

Great-Seal.

Mr. Soil. Gen. But not the Votes of the Houfe
of Commons, nor the Journals, for they are not

Evidence.

L. C. J. No, I don't intend they fhall.

Sir Rob. Sawyer. My Lord, we pray they may
have the whole Petition.

Mr. Juft. Holloway. That is, with the Diredlion

and Prayer, you mean.

Mr. Alt. Gen. Yes, with all our Hearts.

\frhen the Court arofe, and the Jury went to-

gether to confider of their Verdt5i, andflayed
together all Night, without Fire or Candle.']

On Saturday the ^olh Day of June, Anno Dom.
1688, about Ten o'Clock in the Morning, the

Archbifhop, and the reft of the Bift)ops, came again

into the Court, and immediately after, the Jury were

brought to the Bar.

Sir Sam. Aftry. Crier, Take the Appearance of

the Jury. Sir Roger Langley.

Sir Roger Langley. Here.

Crier. Vous avez, ^c.

[And fo all the reft were called, and anfwered.]

[Then Proclamation for Silence was made.]

Sir Sam Aftry. Gentlemen, are you agreed on

your Virdi6t ?

Jury. Yes.

Sir Sam. Aftry. Who Ihall fay for you ?

Jury. Foreman.
'
Sir Sam. Aftry. Do you find the Defendants, or

any of them. Guilty of the Mifdemeanor whereof

they are impeached, or Not Guilty ?

Foreman. Nor Guilty.

Sir Sam. Aftry. Then hearken to your Verdi6t,

as the Court hath recorded it ' You fay, the

Defendants, and every of them, are not Guilty of

the Mifdemeanor whereof they are impeached

;

and fo you fay all ?

Jury. Yes.

[At which there were feveral great Shouts in

Court, and throughout the Hall.]

Mr. Sollicitor General taking Notice of fome Per-

fons in Court that fhouted, moved very earneftly that

they might be committed : Whereupon a Gentleman of

Gray's-Inn was laid hold on, but wasfoon after dif-

charged. And after the Shouting was over, the Lord

Chief Juftice reproving the Gentleman, faid,

L. C.J. I am as glad as you can be, that my
Lords the Bifliops are acquitted -, but your Man-
ner of rejoicing here in Court is indecent, you

might rejoice in your Chamber, or elfewhere, and

not here.

Ifthenfpeaking to Mr. Attorn^, he faid,]

Have you any thing more to lay to my Lords

the Bifhops, Mr. Attorney.

Mr, Alt. Gen. No my Lord.

\Then the Court arofe, and the Bifhops went

away.]

CXLV. Pro-
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CXLV. Proceedings in the Houfe ofCommons againjl Roger
Palmer, Karl of Caftlemaine, for High Treafon^ ingoing

Embajfador to Rome, 06lober 26, 1689. i ^- ^

^3afi»#^i^ggy»> ^^^ ^jZgj H E Attorney General [Sir

George 'Treby] being, on Satur-

day the 2(5th of ORober, i68p,

inform'd, that the Earl oi Caf-

tkmaine. Sir Edtvard Hales, and

other Prifoners of the Tower,

were brought by their Habeas

Corpus to the Hall to be bail'd, defir'd to know
the Pleafure of the Houfe in that Affair ; who
order'd that they fhould prefently be fent for to

their Bar, which was done accordingly ; only

the faid Earl was not there ; for he remain'd

ftill in the Tower, having, it fcems, made ufe

of no fuch Writ : However, the Houfe direc-

ted the Governor to bring him up (as he didj the

Monday following ; and then the Speaker [Henry

Powlel faid to this EfFed,

l\/fY Lord, the Houfe having underfiood that you

went Embajfador to Rome, and alfo took your

Place at the Board as a Privy-Councellor, without

taking the Oaths {which are great Crimes, and againji

Law) they havefent for you to know what you have to

fayfor yourfelf.

His Lordship's ANSWER.
IT cannot, Mr. Speaker, but put me into more

than an ordinary Confufion, when I find my-
felf in this Place as a Criminal ; efpecially, feeing,

through the whole Courfe of my Life, the Glory

and Welfare of England has been my chief Aim
and Endeavour. You are pleas'd. Sir, to lay fo great

a Charge upon me, that, without Shuffling or Im-

pertinence, I might ask Time to confider it ; yet

fince I well know how much you value your

Time, and fince Time alfo may make what I fay

fufpefted more of Artifice than Candor, I Ihall

now, without further Delay, let you and this great

Affembly fee (where fo many of Birth and Quality

are met) how far I am from deferving either Cen-

fure or Reproach. But, Mr. Speaker, before I

go further, I mufl humbly beg thefe few Favours

of you. Firft, That you would pardon all Tauto-

logies, orWant of Method, as beginning perchance

in the Middle, and ending again where I Ihould

have begun. Secondly, That you would not take

any Advantage at my Anfwers, for I fhall be in-

genuous to the Utmoft, and hefitate at nothing

you fhall ask. And Lqftly, if, through Inadver-

tency or Hafte, I fhould fay what might fhock

you, that you would not fland upon the Rigour

of the Words, but upon the Sincerity and Clear-

jiefs of my Explanation.

Be pleas'd then to know. Sir, I was fo far from

feeking this Employment, that I did not fo much
as dream it was defign'd me ; and when I knew
it, I us'd my utmoft Endeavour to avoid it. My
Ignorance of the King's Intentions appears by

this, that, in the Year I went to Rome, returning
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out of the Country, according to my ufual Cu-
ftom, after Michaelmas, T found a Proteftant, a

Perfon of Note at my Houfe, who told me, that

before I fpoke with any Man, he was to bring me
to my Lord Sunderland, and from thence I was
to go to his Majefty ; nor would he fcarce afford

me Time to put myfelf in a tolerable Order to at-

tend them. My Lord Sunderlami foon hinted to

me what the King's Intentions were ; and when
I recurr'd to his Friendffiip, I had tliis Anfwer,
or Words to thisPurpofe: That ifSubjefts flaould

refufe their King's Service in evecy thing that was
troublefome or Contre-Coeur, all Kings would be
in an ill Condition ; that my Requeft was beyond
his Power, and that he believed I fhould find

his Majefly very pofitive ; and fo I did, Mr. Spea-

ker, I'll afTure you. Nay, to fatisfy you yet

more fully of my Backwardnefs to this Journey ;

can you think, Sir, that I, that had been at Rome
more than once ; that had feen the Grandeur
of fb many Roman Embaffies, and knew they

exceeded in Splendor and Expence three Times
thofe to any crown'd Head whatfoever, fbould

not be extraordinarily concern'd at an Employ-
ment which had for its Subfiftence, as the Lords

of the Treafury well know, no other EftabHfh-

ment than to Spain or France, which (being

100/. a Week) amounts only to 5200 A per An-
num ?

Having thus. Sir, fhew'd you how little fond

I was of the Thing, let me now, with Submiffion,

ask you, what could I otherwife do in my Cir-

cumflances } For firft, I call all that's Good to

witnefs, I never heard of Law againft it, nor

know of any to this very Day: And yet, on

the other Side, I was not only commanded by

the King, but knew his Royal and Legal Power

of commanding the Service of his Subjefts, and

moft particularly in EmbafTies, as appears by ma-

ny old Examples ; nay, by a fatal one in this ve-

ry Century -, I mean the Cafe of Overbury, to

which no body here, I'm fure, is a Stranger. In

the next Place, Sir, what did I go to Rome for ?

Why only with a Letter ; with a Complement

from a profefs'd and open Catholick King to his

Holinefs, as all Princes of that Communion do

in tiie Beginning of their refpedive Reigns. Be-

fides, Mr. Speaker, as I know no Law that for-

bad my Obedience, fo I muft needs fay (and this

without cramping, or putting any Bounds to the

Legiflative Power) that no fuch Law can be

made : For, Sir, the Pope is a very confiderable

Temporal Prince, whofe Territories border on

two great Seas, the Mediterranean and Adriatic

:

If then our Merchants fhould be by Storm, or

or other NecefTities, driven into his Ports; if£«-

glifjmen fhould be furpriz'd by any Roman Party

as they travel ' in a neighbouring Country, fhall

our Government (not to mention a Hundred other

E e e greate„
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greater Accidents) want Power to fend a Meflen-

ger to ranfom and compound for them ? What
Law therefore was there ever yet fram'd, or can

be enafted (let the Commerce or Intercourfe be-

tween Nations be never fo much broken and pro-

hibited) but that a Commander in Chief, a Gene-

ral, and much more a King, may beat a Parley,

difpatch a Trumpet; nay, fend and receive Let-

ters as aften asOccafion does require ?

Now, Mr. Speaker, for Religion, I neither

had any Commiffion concerning it, nor tranfaded

with his Holinels about it ; and as no body ever did,

or could lay any thing of that Nature to my
Charge, fo for fome Confirmation of it, I will ap-

peal even to the Aqtia-Frefca Houfes of Rome^ and

to all the Proteftant Gentlemen of our Nation

there during my Embafly j for though what I tell

you, Sir, be a Wonder, yet the honourable Per-

fons who have refided in thofe Parts, know it

to be true, that for a Dilh of Chocolate, or a

Difh of Limonade, one may know the Meafures

and Particulars of an Embafly in that City, as well

as we do what pafles within thefe Walls at our

Coffee-Houfes. I am fure my under Servants

have often fmil'd at the Grimaces and Myfteries

which my Secretaries us'd in the Beginning to

make before my Audiences ; for they have told

them, within few Hours after my Return, almoft

Word by Word what had pafs'd. Give me alfo

Leave, Sir, to add one Truth more, which will

aflure you that I had no dangerous Intrigue in

Hand ; and this is, that notwithftanding his Ho-

linefs never had the lead Imagination or Thought,

but that I was as real and fincere a Catholick as

any Man living -, and the fame Thing a'.fo I can

fay of all the Cardinals ; and in fine, of the whole

Court in general ; yet none of them (and every

Englijhman in Town knew it) but look'd upon

me as one that if any Immunity of the Crown

were in Queftion, or any Temporal Concern of

the Kingdom touch'd, would ftand as much in

the Gap, and be in as Diametrical anOppofition as

any Perfon of the Reform'd Religion whatfoever.

You fee then. Sir, both how and why I went;

nor have I done any thing certainly to merit any

Man's Unkindnels or Ill-will ; nay, to lay yet fur-

ther before you the Hardfhip I am under, I fhall

flate you a Cafe not fetch'd out of old forgotten

Records, or tranfadled in an Age diftant from

ours, but of a Man attainted in this very Houfe,

in the Memory of feveral now fitting, and even

whilft I myfelf had the Honour to be a Member
of it. The Cafe, Mr. Speaker, is Axtel'^ the Re-

gicide ; one whofe Crime, I dare fay, my greatefl

Enemies think I abhor in 'the higheft Manner

;

nor do I mention the Thing in Favour of the Cri-

minal, but in Honour of his grave and worthy

judges. Axtel^ you know, Mr. Speaker, was in-

difted for the Murder of Charles the Firft ; and to

fhew that he malicioufly contrived and abetted it,

the King's Council urged his commanding in the

Hall at the Trial ; his placing the Centinels all

about; and in ftiort, his performing there the

whole Office of Captain of the Guard. The Pri-

foner anfwer'd, but pray, Mr. Speaker, let me
beg Pardon, if the Interval of almoft thirty Years

has made me forget his Words, I am fure the Senfe

of them I have not. I fay. Sir, the Prifoner an-

fwer'd ; My Lords ^ I am under great Oppreffion, I
ara hardly dealt with. Has Charles the Second been

fo gracious as to pafs over the ordinary 1'ranfgrejfions

of hisfrayed SubjeBs^ and to look upon the Obedience

of Soldiers to their then Superiors^ as if the Authority

had been more legal ; And fhall I now die (who was
under Military DifcipUne) for that which I muji

have prefently died for, had I not done it ; to wit,

had I not drawn up nty Regiment^ kept the Poft or-

dered me, and performed the other Duties, the Con-

courfe being great and troublefome? Upon this the

Judge reply'd ; I confefs (confidering the King's

merciful Refolutions ) that your Argument is

ftrong ; it has great Weight in it ; hutMr,Axtel^
did you no more ? Did you only perform the Duty
of a commanded Soldier ? Who was it, I pray,

that animated the Rabble ? Who beat the Soldiers

for not crying Juftice ? Who encourag'd fpitting

in the King's Face ? And who barbaroufly revil'd

and threaten'd a Noble Lady, that in the Tranf-

port of her Zeal (when (he faw her Sovereign

abus'd, when fhe heard fuch Blafphemy againft

him, and all this father'd upon the Nation) made
a Noife or Stir in the Court > Thefe Things there-

fore. Sir, being prov'd againft him, he was con-

yifted, condemn'd, and fopaid a Debt to Juftice,

and to the facred Afhes of that great and juft Man.
Now, Mr. SpeaJcer, to Application : And firfl

(after a litde Glance on the Tendernefs cA thefe

Judges, when any NecefTity could be pretended)

let me, with your Pardon, ask you, fhall I fiiffer

as a-Tranfgreflbr of the Law, were there any,

when I muft have fuffer'd by the Law, had I re-

fus'd his Majefty's Orders and Commands ? But,

Sir, if you demand, did I no more than carry a
Letter, or go with a Ceremonious How d'ye from
the King .? 1 muft anfwer yes, and a great deal

more too. For my Houfe was an Afylum, a Place

of Refuge to all diftrefs'd or opprefs'd Fellow Sub-

jefts. If Seamen mutiny'd, or had any Conteft

with their Captains, here a Reconciliation was
made, and here they return'd to their Obedience

;

if the Captains themfelves, fraughted for the Ca-

mera, were delay'd their Money, or mifus'd by un-

der Officers, they quickly found Redrefs ; and of-

ten, by my Intereft, receiv'd more than they them-

felves expefted. And if the Queftion happened
about Quantity, or how Goods were condition'd at

Delivery, the Verdid: I am fure went ftill on their

Side : Nor was my Care confin'd to Rome only, but

reach'd to all the Factories o'^ Italy: For the Con-
fuls themfelves, nay every private Perfon, found

both an eafy Accefs to me, and an indefatigable

Zeal in their Concerns ; So that the Merchants in

general that had to do in thofe Parts, were far

from being behind Hand in their thankful Ackow-
ledgments. Nay, one of the greateft Companies

of our Nation, I mean that for 'Turkey, not only

return'd me their Thanks very heartily by Letter,

but did it again by Word of Mouth after my Ar-

rival Home.
I am fure, Mr. Speaker, if the Employment I

fubmitted to were a Fault, I have already not a lit-

tle fuffer'd for it ; for I never put Bounds (as our

Travellers, as well as my own Officers, fully know)
to any Expence that could be imagin'd for the

Dignity of the Nation. And give me Leave to

tell you alfo. Sir, that though the Name of Rome
may be harfh and ungrateful to your Ears, yet what

I did was with a good Intention, and like a true

and faithful Englijhman. For had I been fent with

a Charaftcr to Conjlantinople, where they are Aia-

hometans, or to China, where Gentiles, the Eclat or

Figure which I fhould have endeavoar'd to make,
would never be confider'd by you as an Honour
to their Religion, but our Country; therefore

fince
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fince it is a Difparagement and great Reflexion to

a Kingdom, to come below, or Ihort of others, in

any thing that is Publick and of Note, I cannot

but have at leaft faint Hopes, that you will have

fome Confideration, fome Opinion of an Embaf-

fador, though at Rome^ that kept up, to his Pow-

er, the Glory and Grandeur of England.

But, Mr. Speaker, not to trouble you longer on

the prefent Head, Pll end when I have told you

this : That if I have done amifs in obeying the

King's Commands, no Conful that has purfued a

Pirate or Banditti at Rome ; no private Faftor that

has followed a Debtor thither, nor in fhort, any

Man that has written fo much as one Letter to

that City, though it were to demand his own, but

is a far greater Criminal than myfelf, and lies at

the Mercy of every Enemy, to be indided as a

Contemner and Breaker of the Laws.

Your fecond Charge, Mr. Speaker, is my be-

ing a Privy Counfellor, without taking the appoint-

ed Oaths ; to which I can truly fay, they were never

ofFer'd me; though I muft alfo confefs (for Ifhall

be fincere with you in every thing) that I believe,

tiay, that I am certain, I (hould not have taken

them, had they been offer'd : So that I do acknow-

ledge the Omiffion a Fault againft Law—
IHere the Speaker, thinking that his Lordjhip

had made an End, defifd him to -withdraw ;

but being inform''d that he had not done, he

excused the Interruption, and then his Lord-

jhip went on.]

I fay, Mr. Speaker, I acknowledge this a Fault

againft Law, were there not feveral Things of

Weight that will, I hope, juftify me to you:

And here, Sir, I muft entreat you not to con-

ceive that I come now to defend, or make good

the Difpenfing Power, but only to fhew you how
neceflarily I was driven and induc'd to the afore-

faid Omiffion ; for, Mr. Speaker, in Controver-

fies ahd Difputes, what can one do, but recur ei-

ther to his own Obfervation, or to the Opinion

of learned Men, and Profeftbrs in the Science ?

In the firft Place then, when I began to exa-

mine myfelf as to the Right the King claim'd

and aflerted, I faw Non objiantes deem'd hcg^d,

which fignified to me Difpenfing: I found the

Power of continuing Sheriffs own'd for many

Ages to be undoubted Law, and yet I knew

there was a pofitive Statute againft it : Nay, I

remember'd an Act which I myfelf had in this

Houfe given my Vote and Confent to, viz.

That about the Regulation of Carriages and Wag-

gons ; or if this be not the exaft Title, I muft

befeech you to pardon my treacherous Memo-
ry, and 'tis, Pll aflure you, the only Traitor I

ever yet fuccoured or fupported. I fay, Sir, I re-

member'd this very Aft, almoft as foon as made,

fufpended by Charles the Second's Proclamation,

without the leaft Queftion or Murmur -, and I

took fo much Notice of it, as to make even then

this Refleftion Cand I do aflure you upon my Ho-

nour 'tis true) That though our Monarchs could

not impofe and abrogate Laws of themfelves, yet

they had the Power, I perceiv'd, to refpite them.

In the fecond Place, Mr. Speaker, if I went

abroad ; I mean, if I confulted the Thoughts and

Sentiments of others, I found not only great

Men of the long Robe, but the Judges alfo

themfelves, declaring in Favour of this Prerogative;

and the Interpretation or Determination of thefe

Sages was always told me to be Law, till a new

Law, or a new Explanation fhould be enaded.
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What would you then, Mr. Speaker, have me to

do, who was call'd to the Board by the King -^

who could not in Confcience take the Oaths, and
yet had no Reafon to think I committed, in not

taking them, a Crime ; feeing the Law was thus

openly expounded and publifl:i'd }

And now, Sir, fince I have been forc'd to men-
tion my Religion, which I know is a legal Fault,

and of a high Nature, I rriuft not forget alfo to

celebrate the Goodnefs of this Houfe, which has

pardon'd the Fault, even in the folemneft Way,
and by the folemneft Aft that ever pafs'd fince

Magna Charta ; to wit, T^he great A^ of OhTivion.

Give me Leave, Sir, to fay this too, for I can
juftly do it, that being {0 faithful and fo true an
Englijhman, I neither ftiould, nor could, lam fure,

have ever, during my Life, offended my Country,
but in my Religion. Pardon alfo I humbly be-

feech you this Digreffion, and together with it

the Incoherences and Disjunftions all along ; nor
fhall I any ways doubt of it, fince you fo well

know how uneafy and troublefome a long Dif
courfe (which my Circumftances have now requi-

redj mufts needs be to one that wants both Elo-

quence and Praftice.

But, Mr. Speaker, to return where I left, and
fo conclude : How, Sir, I pray you (and I demand
it again of you with great Refpeft) could I think

the Omiffion, as I faid, of the Oaths a Breach of
the Laws, when our Guides, who had the Laws
in their keeping, told us explicitely, and without

Referve, the faid Oaths were not neceifary ? Shall I

then fuffer,,that had neither Buoy nor Mark to di-

reftme.? Certainly no; for if there were a Fault,

'tis not I muft fuffer, but the Judges, and thofe

knowing and deputed Pilots, that hung out, it

feems, the wrong Flag and Signal. I have. Sir,

but one Word more to trouble you with, and this

I fpeak in Behalf of all here ; nay, in Behalf of

all the People of England; that if I now undergo

your Severity, and that fingle Perfons fnotwith-

ftanding the Determinations and Judgments of our

Courts of Juftice) muft be ftill refponfible, no

Man can be fafe, no Man can be at reft ; for no

body that afts can know (as Accidents will often

happen) whether he be innocent or guilty.

Mr. Speaker, I am in great Diforder for impo-

fing thus on your Patience ; and efpecially feeing I

muft yet preiume to do it, one thing more occur-

ring to me, as I hope, for your further Service, or

at leaft Satisfaftion : And 'tis to let you know how
I came to be a Prifoner, and why I continued io

thus long. Be pleas'd then. Sir, that I tell you, that

as foon as the King firft left JVhitehall, I thought

it Decency to go oUt of Town ; and therefore

three Days after I took Coach for Montgomery-

Jhire, where of late I us'd to rcfide in the Summer
Time. On the Borders of that County, at a fmall

Corporation called Ofwejlree, I was firft ftopp'd

by the Rabble, and afterwards detain'd, with a

ftrong Guard, at my Inn by the Mayor ; though

no body, as he confeis'd, made any Oath againft me;

and though he had no Orders, as he laid, from

London for it ; nay, after a Months Reftraint, he

denied me my Liberty upon Bail, notwithftanding

two neighbouring Lawyers, whom I fent for, af-

fur'd him he could not juftify the Refufal by Law.

I do not. Sir, complain of any Incivility, either from

him. or the People; for I was us'd with Refpeft

enough ; but I judge it extremely fit to let you

fee how the Liberty of a Subjeft was wilfully in-

vaded by a Magiftrate, and how litde confcious I

E e e 2 was
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was of any Guilt, fince inftead of Flying, I went

to a Place where I was known by every body.

In fine, Mr. Speaker, after a Confinement of

feven Weeks, I was fent for up, and brought hi-

ther by a Party of Horfe -, nor was I ever queftion'd

or examin'd by any body, but kept (upon the Suf-

penfion of the Habeas Corpus Aft) a« a Meflenger's

Houfe for three Months ; and when the faid A61

was fufpended the laft Time, I was committed

by my Lord Shrewsburf?, Warrant to the Tower

^

for Sufpicion of treafonable Pra^ices.

His Lordfhip having ended, retir'd with, the

Serjeant at Arms to his Room, where, after a little

Stay, he was fent for in again -, and then the Speak-

er told him, thatfince he faid his Journey to Rome

was with a Letter of Civility to a Temporal Prince,

and not about Religion, the Houfe (to be more

fully fatisfied of it) defir'd to fee his Inftruftions.

To which his Lordfhip thus anfwer'd.

I hope, Mr. Speaker, though I fhall readily ac-

knowledge my own natural Weaknefs, you will

not yet think me fo irnprudent, as that, in a Time

of fuch Troubles and Diftraftion, I would keep

Papers by me ; and efpecially about Rome^ to ren-

der my felf liable to every malicious Man's Extra-

vagancy and Comment. This therefore caufed me.

Sir, the Night before I went towards Wales, to

burn all Papers that came to hand ; and truly,

fome among the refl, that I have fince wanted :

Nay, this I can alfo juftly aver, that I remember

not now one Word of thofe Inftruftions, having,

I'm confident, never read them twice ; only this

I remember, they were Things of Courfe, Words
of Form, and needed no further Confideration,

Yet, Sir, that you may plainly fee my Sincerity,

and how far I am from any Defign of illuding and

deceiving you, I fhall fhew you how you may re-

trieve them, when I tell you, that Mr. Monjlevens

brought them me, and that they were drawn, as

I take it, by Mr. Bridgman ; for Pm certain they

came from my Lord Sunderland's OfRce.

But, my Lord, reply'd the Speaker, had you

no private Inftruftions ? None, anfwered his Lord-

ihip. What none at all ? faid Mr. Speaker again.

NonCj Pll afTure you. Sir, reply'd his Lordfhip;

unlefs the King's Orders, to demand a Cardinal's

Cap for Prince Reinaldo of Efte, were private In-

ftrudions -, nor do I certainly know, whether thofe

Commands were in my foremention'd Inflru6lions,

or whether I had them by Word of Mouth.

My Lordy faid the Speaker , I have another ^e-
fiion to ask you ; to wit, who of the long Robe told

you of the King's Power of Difpenfing^ and that there

was no Neceffity of taking the Oaths ?

1 am. Sir, anfwer'd his Lordfhip, infinitely

troubled^ if I have, through Want of Care, or by

any improper ExprefTion, given you Occafion to

.mifapprehend me ; for I never ask'd any particular

'Man of that ProfefTion about this Aflfair : But my
Meaning was (and I hope my Words are not con-

trary to my Meaning) that the uid Power was ma-
nifeftly and openly declar'd to be Law by Judges
and Lawyers ; ^ that I deem'd it no Solecifm in

Difcourfe to mention It as if they themfelves had
told it me.

Then his Lordfhip retir'd again, and after a long
Debate, the Houfe pafi'd this Order, That the Earl

of Caftlemaine fiand committed to the Tower by a
Warrant from this Houfe of High Treafon, for endea-

vouring to reconcile this Kingdom to the See of Rome,
and for other High Cri'tnes and Mifdemeanors.

As foon as his Lordfhip was inform'd of this

Vote, he entreated a Member to let the Houfe
know, that he had a Word or two more to trou-

ble them with : So that being brought in, the

Speaker told him, that the Houfe having Notice,

he had fomething further to acquaint them with,

was very willing to hear him.

Mr. Speaker, replied his Lordfhip, I have no-

thing more to fay about the former Matters ; but

underflandingyour Pleafure, I thought it my Duty
to let you know, how the Cuflom of the Tower,
as to Prifbners, is changed ; for in Courfe hereto-

fore, unlefs there were a particular Order of State

to the contrary, they had the Liberty of the Tow-
er ; that is to fay, they could walk about at fea-

fonable Hours with a Warder: But now as foon

as one is committed, though it be upon bare Suf-

picion, as I was, he is confin'd to his Lodging,
and hindred from the Confolation of feeing his

Friends, till, after much Sollicitation and Trouble,

Leave be granted by the Secretaries. Therefore,

Sir, being morally certain that 1 fhall be confin'd

again as foon as I return, I humbly defire the

Favour of this Freedom -, it being alio what I hi-

therto enjoy'd after I had been reflrain'd for fome

Days in the aforemention'd Manner.

This faid, his Lordfliip went out, and then was

carried to the Tower, where he was made a clofe

Prifbner, as he foretold ; though what he moved,
occafioned the following Vote.

That a Committee be appointed to bring in a Bill

for the better regulating the Imprifonmejit of the Sub-

je5is ofthis Kingdom, and to fettle the Fees ofGoalers.

And it was likewife referr'd to them to examine

into the Abufes of Coalers towards their Prifoners

which have heretofore been committed.

On Wednefdsiy the 5th of the following Februa-

ry, his Lordfhip mov'd for his Habeas Corpus, and

was brought by the Lord Lucas, the prefent Go-
vernor of the Tower, ioWeJtminfter, on the loth.

So that appearing at the King*s-Bench, his Com-
mitments were read, and Mr. Attorney having

nothing to objeft againft his being bail'd, the

Court awarded it upon the Security of Thirty

thoufand Pounds ; that is to fay, a Recognizance

of Ten thoufand for himfelf, and Five thoufand

a-piece from his four Sureties, which were. Join

Earl of Bath, Thomas Earl of Ailefbury, Thomu
Earl of Suffex, Charles Lord Lanfdown.

CXLVI. Pro-
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CXLVI. Proceedings againft John Price, .E/^; late Re--

ceiver <?/" Ireland, and One hundred other Proteftants^ at the

Ajftzes at Wicklow in Ireland, for High Treafon, againft.

King James, March 6, 1688-9, i W. & M.

Ohn Price, Elq; Receiver Gene-

ral to the late King Charles the

Second , having his Country

Houfe in the County of Wick-

low, at Ballinderry, twenty-four

Miles from Dublin, did for the

Safety a,nd Prefervation of himfelf and Fa-

mily, obtain the Lord Deputy Tyrconnefs Pro-

teftion, as many more of the Englijh Proteftants

living in the Country at the fame Time did

:

For the late King James going away for France^

and the Adminiftration of the Government

being put into the Hands of his prefent Ma-
jefty, the Lord Tyrconnel gave out Commiflions,

for the raifing a mighty Army, to any Irijh Pa-

pift that would take one, and promife to Subfift,

Maintain and Cloath their Men for three Months,

Moil of thefe new Officers are Men of mean

Fortunes, not capable of fubfifting themfelves

,

their Men live altogether on the Englijh, coming

into their Houfes in the Day-time, and commanding

from them theirMeat and Drink ; and often robbing

them in the Night, ftealing away their Cattle.

Likewife the Priefts of every Parifh obliged all

their People to furnifh themfelves with Half-pikes

and Skeans, and bring them to Mafs, or not pre-

fume to appear there, on the Penalty of Excom-

munication, or a fcvere Punishment ; which caufed

all the Irijh to arm themfelves with the aforefaid

Weapons •, upon which. Robberies, Thefts and

other Outrages were daily committed upon the

Englijh -, particularly in the County of Wicklow,

where fome Hundreds were got together for that

Purpofe, who gave themfelves the Name oH Merry

Boys, and had very great Succefs in their thievifh

Attempts upon their Proteflant Neighbours, that

lived hitherto fecure in their own Houfes. It is

obfervable, what great Power the Romijh Clergy

have over the Irifh ; they arm themfelves immedi-

ately at their Command, and yet to this Day have

neither kept them from robbing of the Englijh,

nor reftored them any thing taken away ; which

if they had been fo minded, they might have done

by the fame Power. Several of Mr. Price's Neigh-

bours repaired to Ballinderry, to preferve them-

felves and Goods ; but an Order coming out foon

after, for the taking away all Horfes and Arms
from the Proteftants, both in City and Country,

Colonel Toole, with a Party of his Men, came to

demand what Arms and Horfes they had at Ballin-

derry. Mr. Price and the reft having the afore-

mentioned Proteftion, refufed to obey their Orders

;

and Complaint coming to Dublin, Colonel Sheldon

was immediately fent away with a Body of Horfe

and Foot againft Ballinderry. Mr. Price, upon his

Approach, prefently fubmitted to him, who there-

upon was made Prifoner, and all the reft of the Men
that were in the Houfe : Bat the Prifon of Wick-

low not being able to contain them, feveral of

them were admitted to Bail, until the following

Affizes, which began March the fifth lafl paft,

and ended the eighth.

The ^rlfoners Names that were Indicfed

for this 'Treaforiy are as foUoweth \ viz»

1 yOhn Price, Efq;

2 *J 'Thomas King, Gerit.

Richard Wejtland, Gent.

WUliam Heady, Gent.

James Lewis, Gent.

Edward Lewis, Gent.

John Burroughs, Gent.

James Bacon, Gent,

8 Thomas Burroughs, Gent,

9 Thomas Fetherjlon, Gent.

Jojeph Chrichley, Gent.

1 John Chrichley, Gent.

George Chrichley, Gent.

Thomas Williams.

James Williams.

J. Clark.

Caleb Chad.

Tho. Bathe.

8 Jojeph Thompjon.

9 Thomas Halfon.

20 Henry Gibjon.

2

1

John Cock.

22 Thomas Peterjon,

23 John Ward.

24 William Turner.

25 Thomas Evans.

26 George Atkinfon.

27 William Evans.

28 Robert Milton.

29 William Neale.

30 William Hill.

3

1

George Dizy.

32 Stephen RabinfoH.

g^ Charles Evans.

34 Stephen Rathborn, Jun.

^^ Edward Philips.

36 John Coljon.

37 William Wotton.

38 Henry Delauny,

39 Thomas Crojs.

40 John Kempjon.

41 Thomas Watts.

42 Edward A£fon.

43 Robert Anthony.

44 Alexander HilL

4^ James Hill.

46 John Hill.

47 William Savitt.

48 Edward Jones

i

49 Peter Bland,

go John
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50 John fomlinfon,

5 1 Daniel Boyce.

52 John Jones.

5 3 'Thomas Howard.

54 Charles Fryers.

55 Andrew W'ills.

56 Michael PFills.

57 Samuel Allen. .'

58 Irijirum Tinejley. \

59 Robert AJhton. \

60 Henry Tuton.

61 Ralph Kidd.
. ]

62 William Fulham.

6^ William Erzvin.

€4 AgabusKidd.

65 Thomas Page.

66 Thomas AUen. ';

6y Rice Bibbin.

68 Nicholas Scot.

69 Arnold Sutton.

yo Alexander Rathborne»

J I William Holfon.

72 Ifaac Collifon.

73 Jacob Collifon.

74 William Edwards.

75 P^/^r Barton.

yS John James,

yy John Jordan.

78 Randle Burroughs,

79 Richard Price.
y

80 Agabas Bardin.

8

1

i7^«ry Moody.

82 y(?^« Burroughs. ,'

83 Edward Hughs.

84 EdwardJenfon.

8§ James Uton.

86 William Ryder.

87 Zk/^^ Toung.

88 William Shorter.

Zg John Goodwin. j

^o y-aw^f^ Tench.

9 1 Thomas Manning.

^2 Edward Bowers.

93 Thomas Adams.

94 Robert Dunbar.

95 Thomas Coljlon.

^6 John Bromwell.

gy Samuel Price.

98 y<3»?« Tipping.

gg Edward Graham.

100 Chrijiopher Cooper.

lOi William Philips.

Grand'Jurors Names. Papifts mark'd f

.

f- f^Hriftopher Wickham.

V^-t William Hoy.

Cromwell Wingfield.

f William Wolverjlon.

f Redmond Birne.

f" Thomas Birne.

f William Birne.

•f Peirce Cromwell.

Edward Burly.

Ijeonard Froji.

Peter Ayris.

WMiam Baker.

"f Lawrence Tooll.

Richard Lamb,

•f Daniel Birne.

After they were fworn, as ufual, they received

the following Charge.

Lord Chief Jujiice KeatingV Charge to the

Grand-Jury.

Gekttlemen,

You that are here returned to ferve on this

Grand-Jury, you have this Day before your
Eyes the greateft Exaniple, and the firmeft Proof
that a Gracious Prince can give to the beft of Sub-
jeds. You fee his facred Majefty King James
the Second (whom God long preferve for the

Proteftion of all his good and dutiful Subjefts, and
for the Subverfion and Irradicating of all thofe who
defire the Subverfion of his Government, either

by Foreign Force or inbred Confpiracy) notwith-

ftanding the great Troubles on his own Perfon,

yet he is not wanting in his Care towards you ; and
I dare boldly fay, it is the laft thing he will relin-.

quifh in the World, after that of his own Confci-

ence, the Care of his Subjefts, He hath fent us

with his Commiflion to enquire into all the Mala-
dies, Difeafes, and Sores within your County. He
has likewife given us Command to apply the heal-

ing Balfam of tlie Laws, which will preferve the

Subjed: moft entirely in his Property. And I am
forry I mull tell you, that there was never

more need than now at this Time. I am glad
at the fame Time that I can fay, that the MiP
chiefs fallen on a great part of this Kingdom, and
on no part more than on this County, that is

under the very Eye of the Government. I fay,

I am glad it can be faid to have arifen, for the

moft part, from a Rabble of People, who have

arm'd themfelves without any Diredion from

the Government, and that with unufual Wea-
pons: I mean Half-pikes and Skeans. Gentle-

men, I muft tell you plainly, it looks rather like

a Defign to maflacre and murder, than any thing

elfe. They do not belong to the Army, nei-

ther are they any part of them ; but thefe are the

Vultures, Kites, and Ravens that follow Armies.

Soldiers that have travelled Abroad fay. Such

are not known among them there. I am told,

and very well afTured, that in Foreign Parts,

where thefe Vultures and Birds of Prey are, it is

hard for an Army to lie conceai'd, without being

difcovered by them ; for it is Odds, but that a

Horle or a Man drops where fuch Multitudes of

People are. I am very far from laying this to the

Charge of any that are under Command ; though

it is poffible that fome of them, under the Scarcity

they are in, do give their Affiftance, or at leafl:

Encouragement to thefe Robbers; otherwife it

could not be, that whole Flocks and Droves of

Cattle are daily driven away, and yet no one ta-

ken or brought to Juftice for it. The King is

not wanting in his Care ; he has given Direftions

to have the Laws put in Execution, that Criminals

may be brought in and punifhed ; and the Govern-

ment has ifTued out many Proclamations, but

they are grown too familiar with them. You are

to enquire into this Matter, in order to bring to

Punifhment, not only them that fteal, but thofe

that receive. I am told that open Markets are iti

up in this County of Wicklow : A fat Bullock for

Five Shillings, and a fat Sheep for One Shilling ;

but it will fall heavy on them at laft. Divines

fay, that God Almighty oftentimes makes the ve-

ry Crime to become their own Punilhment ; and

I verily fear, that a few Months will produce
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a Famine in this Kingdom ; and what fucceeds

a Peftilence, and the word of all Peftilences

;

for it is obferved, that a ftarved Rot is the

worfl: of all Rots j it falls out unhappily at this

Seafon of the Year, when the Cattle are breed-

ing. Under the old Law the Jews were not

to feeth the Kid in the Mother's Milk ; but

thele unmerciful Wretches go further than that,

iparing none, but deftroying old and young,

the Encreale and all. Pray, Gentlemen, confider

of it, and fearch the Houfes of fuch as you

have Reafon to fufpeft, that had not any thing

to eat the laft Year ; go now into their Houfes,

and you will find whole Carcafes of Beef pow-

dered up: Nay, it may be for Want of Salt,

or Money to buy it, lying rotting and {linking.

Let me tell you, it will be your Turn next,

yhen they have robbed and Ipoiled your Pro-

teftant Neighbours, they- will come to you, un-

lefs you take fpeedy Care to prevent it. The
King has done what he can, and the Govern-

ment what they can ', in vain is the Law made,

if Offenders be not brought to condign Punilh-

ment. You all know there has been an Inva-

fion in England of a foreign Enemy, the Prince

of Orange \ and the fame is defigned on this King-

dom : The EfFe6ts of an Invafion is not known.

Defence is natural to all Kingdoms and States,

and therefore the Government has given Diredti-

ons for raifing a greater Army than at any Time
heretofore this Kingdom ever had. It was fo

among the Romans of old, who in Cafes of Ne-
ceffity did Things clear contrary to the Funda-

mentals of their Laws, The fame Neceflity has

put the King on arming here (in France they

have their Ban, and with us our Commiflion of

Array, from fixteen to fixty) but without any
Defign that the EfFeds fliould be to arm the

Country with Half-pikes and Skeans. They are

iit indeed for the Mountains, or to guard a

Man's Houfe, but not to go abroad with at Noon-
day, Gentlemen, you that are Juftices of the

Peace, and Officers of the Army, wherever you
meet, you ought to fecure them, and bind them
over, and know by what Authority they dare go
abroad with fuch Weapons. I need not fay any
thing to you in Defence of the King, for it is

really and truly your own Defence ; and therefore

I fhall proceed into the Heads which are prepa-

red for your Enquiry at this Time, Our Bufinefs

here is like to be very great, and our Time fhort,

and therefore I fhall not trouble you with fmall

Things i we have greater Matters than Aflaults

and Batteries, We have Defolations and Ruins
to fhew you, and fet before you, and without

your Care, we are like to fall into the Gulph of

Mifery and Deftrudlion. The firft Thing we
have to fpeak of, is High Treafon •, we have no
Petty Treafon in Ireland. If any fhall go about

to confpire the Death of the King, Queen, or

the Heir apparent, the Prince of IVales, this is

High Treafon at all Times; it was fo at Com-
mon Law : You muft look to this betimes, for if

a Blow be once ftruck here, there can be no re-

trieving of it. If any one fhould go about to

feize the King's Perfon, or imprifon him, this,

Gentlemen, is Treafon •, there is but few Steps be-

tween the Prifons and Graves of Kings ; and by
all the Obfervation that I can make out of the En-
gUJh, or Scots, or Irijh Hiftories, where we have
-had Swarms of murdered Kings, that if once
they went into Prifon, they feldom ever efca-
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ped with Life. Our King has more Reafon thart

any to dread this : His Father, who now is a glori-
ous Martyr in Heaven, loft his Life ; and the King
himfdf, ever fince his Efcape with Colonel Bam^'
field from St, James's, has had fo many miracu-
lous Deliverances both by Sea and Land, that we
may conclude he is preferved for fome mighty-
Matter, or elfe Providence had not done fuch
great Things for him ; and 'tis but of late that
he himfelf is efcaped out of Prifon. I am told by
Authority, and am ordered to tell you, that he
is expefted in this Kingdom very fuddenly, as a
Place of Refuge, He is the firft King, I think;
fince Henry the Second, except Richard, that has
been in this Kingdom. It is a great Misfortune
that he fliould be forced to it, but we may look
upon it as a great Bleffing, that he fliould think
himfelf fafe here, when he cannot be fo elfe-

where.

To fcize any of the King's Forts or Ships of
War (for thefe are the Bulwarks to defend him
againft his Enemies) this. Gentlemen, is Treafon.
To hold Correfpondence with any of the

King's Enemies, or with Rebels in aftual Rebel-
lion, or to join with them, this is Treafon. You
are not to enquire into the Punifliinent, but to
open a Door for the petty Jury to enquire into the
Matter of Fad, and what the Law is, fliall by
the Blefllng of God be our Bufinefs.

To counterfeit the King's Coin, or clip it fand
you have very little of it at this Time, therefore
you had need be careful in a more efpecial Man-
ner) this likewife is Treafon,

It is likewife Treafon to counterfeit the Great
Seal of the King ; for 'tis the common Security,
by which many hold their Eftates, and fome their

Lives,

The killing of the Chancellor, or any of the
Judges or Juftices of Oyer and Terminer, in the
doing of their Duty, this likewife is Treafon, not fo

much with Regard to their Perfons, as to theWork
that they are about, they reprefenting the King's
Perfon. The meaneft Conftable there, if he has
his Staff in his Hand, and doing his Duty, he that

kills him fhall die the fame Death as he that kills

the beft Man that wears Scarlet on the Bench.
Gentlemen, I muft tell you another Crime, and
it looks like a Mark of Infamy on this Kingdom.
Murder in England is but Felony, but it has been
thought fit to make it Treafon here, and they
that go out on burning and robbing Houfes, they

fhall be indifted for Treafon : And Clerk of the

Crown, if any fuch be here, now take Notice, I

will have them indicted for Treafon.

The next Thing for your Enquiry is Felony,
that concerning the Life of the Subjeft. For a

Man to kill his Fellow Subjeft, this is Felony^
if he does it on a fudden Paflion and Fleat : A
Man may kill another in his own Defence -, for

'tis natural for a Man to kill rather than be killed,

and therefore he fhall have his Pardon of Courfe.

But, Gentlemen, this is not in Favour of Duels,

and only where there is a great Provocation : There
is not a Man but has fome Paflion about him ;

but for a Man to go to Bed with Malice, and
arife the next Morning and go meet his Fellow

Subjeft and kill him, this is Murder and Treafon

in Ireland.

The next Thing that is Felony, is concerning

the Goods of the Subjeft ; for an honeft labouring

Man, that by the Induftry of his whole Life has

gotten a fair Stock for the Maintenance of him-

felf.
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felf, his Wife and Children, at Night goes to

Bed, and next Morning when he arifes, he is a

Beggar, and wants Bread. Gentlemen, it would

make every honefl Man's Heart bleed to hear

what I have heard fince I came into this Coun-

try. It is ill in other Parts of the Country, but

here they fpare not even the wearing Cloaths

and Habit of Women and Children, that they

are forced to come abroad naked, witjiout any

thing to cover their Nakednefs : So that befides

the Oath you have taken, and the Obligation

of Chriftianity that lies upon you as you are

Chriftians, I conjure you by all that is facrcd,

and as ever you expeft eternal Salvation, that you

make diligent Enquiry. Let it never be laid by

any of you, that it was your Neighbour, or

your Neighbour's Servant did it, and you are

forry for it, but will not trouble your felves : I

tell you it is every Man's Bufinefs, and I befeech

you look into it.

To break into any Man's Houfe after Night-

fall, is Felony. It is a found Sleep that the la-

bouring Man takes, but the idle Rogue that lies

lurking and fleeping all the Day, at Night he

arifes and feeks whom he may devour. If you

were to do the moft charitable Work, as build-

ing of a Bridge or Chappel, or mending a High-
way, how many do you think of thefe Men
with half Pikes and Skeans would come to your

Affiftance ? Not one of them I'll engage. But if

a Houfe or Town be to be plundered, they all

run thither. All Riots and Routs are to be en-

quired into. Numbers of People may meet for

their own Defence, if they Ihould hear or fee the

Country robbing and fpoiling, by a riotous Mul-
titude coming to burn and rob their Houfes. In

this Cafe they may meet and defend their Goods,
and apprehend the Robbers, in order to bring

them to Juftice ; but after all this, they are not to

conteft with the Government, nor do any thing

to the Prejudice of that. I told you, I would not

trouble you with unneceffary Matters : All are loft

in the greateft of Crimes and Outrages that are

committed daily in the Country round about.

If I Ihould go through all the Heads of this

Charge, it would take up more Time than we have

tofpend here ; and therefore I fhould fhut up all,

and fay no more than this, that every Man do
apply himfelf to his Hufbandry and Tillage, to

prevent that imminent Danger of an approaching

Famine that feems to be coming upon us, and
that you make it your Bufinels to learch after, and
bring to Judgment thofe Robbers that live on the

Mountains ; and while you continue to do your

Duty, you fhall have all the Proteftion the Go-
vernment can give you. So upon Complaint
of any Juftice of the Peace that fhall be back-

ward or unwilling to appear againft them, Care
Ihall be taken to punilh fuch, and make them
Examples. Go together, Gentlemen, and confi-

der of thefe Things.

[T'he Prifoners brought into Court.

^

Clerk of the Crown. S>tt John Price to the Bar,

'Tho. King to the Bar, JV. Lewis, James Beacon,

William Heatly, Tho. Burroughs to the Bar, i^c.

Hold up your Right Hands.
Clerk. John Price, Tho. King, &cc. You ftand

here indidted, for that you on the 25th Day of Fe-

bruary, in the fifth Year of the Reign of our Sove-
reign Lord King James the Second, aX. Ballindery

in the County of Wicklow, with divers other

wicked Traitors and Rebels, in a warlike Man-

ner then and there did afifemble your felves, and
a cruel and open War and Rebellion againft our
Sovereign Lord the King, and his faithful Subjefts

of this his Majefty's Kingdom of Ireland, did
raife and levy, and did intend our Sovereign Lord
the King to Death and Deftruftion, to bring,

and to depofe him from his Kingly Authority and
Government of this his Kingdom of Ireland:

And to fulfil and accomplifli thefe your faid traite-

rous Intentions and Defigns, you the faid Per-

fons, with others the faid wicked Traitors and
Rebels, the Day, Year, and Place aforefaid, did
arm your felves with divers warlike Weapons,
as well offenfive as defenfive ; and did move and
excite divers others the Subjedls of our Sove-

reign Lord the King, to join themfelves wick-

edly and traiteroufly, againft the Peace of our
Sovereign Lord the King, and the Duty of yo'^;

Allegiance, and the Statute in that Cafe made
and provided, ^c.

Clerk. How fayeft thou John Price, art thou

guilty of the Treafon that thou ftandeft here in-

difted, l£c. or not guilty ?

Mr. Price. Not Guilty. .

Clerk. Culprit, How wilt thou be tried?

Prisoner. By God and the Country.-

Clerk. God fend you a good Deliverance.

Note, The Prifoners were brought into Court in

feveral Parties, to he arraigned, as many as

the Dock would hold at one Time.

[Thefecond Time the Dock wasjilled.'\

Clerk Cr. Set William Fulham to the Bar, ^c.
[Tiiady Brine, the High-Sheriff, flood up and

faid. My Lord, Fulham was cleared.']

Bar. Lynch. Pray, Sir, who cleared him ?

High-Sheriff. The chief commifiioned Officer

that was here ; Colonel Sheldon did acquit him.

Bar. Lynch. He acquit him ! how could that be ?

If there be nothing againft him, we fhall acquit him.

J. Keating. Clerk of the Crown, is he in-

dided ?

Clerk. Yes, my Lord, a Bill of Indidtment is

found againft him.

Pendergrafs, the Sub-Sheriff. My Lord, I will

tell you, Mr. Sheriff is miftaken ; there was fome

Boys difcharged, and he thinks Fulham is one of

thofe Boys,

Bar. Lynch. Sir, you do well to refledl on your

Employer.

High-Sheriff to the Sub-Sheriff. You have done

this to get Money for your felf. My Lord, Ful-

ham was not concerned at all, and therefore was

difcharged.

Prifoner Lewis. My Lord, we are fo crowded

with a File of Mufqueteers and a Serjeant, that

they take up our Chairs, that we cannot fit

down -, and they come with their lighted Match- -

es to our very Nofes ; and laft Night a Piece went

off in the Room among us : We have not the Con-

veniency of quiet Repofe, nor our Friends the Li-

berty of feeing us. My Lord, we were not born

Lawyers, therefore defire we may have our Friends

come to us, and Council to advife with.

[This Lewis and Lord Galmoy are Brother and

Sifters Children, and was offered a Troop if he

would turn Papift.]

J. Keating. Mr. Lewis, you have been bred to

the L,aw ; but you fhall have Council allowed you

;

and you, Mr. Sheriff, you are not to keep them
with Fire-Arms, nor with your Soldiers. I favv a

Gentry at this Door Yefterday, and forbad it—
I remember that when Warren, Jephfon, and

TbompfoB
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fhomfjon 'were tried in 1663, for a Defign to

furprize Dublin Caftle, becaufe this was a great

Matter, forfooth, tliey muft be guarded with Sol-

diers -^^ ——^(They were tried at the King's

Bench -, and feveral Perfons defirous to fee or hear,

being gotten up into the Arch in the Wall next

the Court ofCommon Pleas) as they were going up

Stairs, a Piece went off, and fhot a Man through

the Head. I tell you Mr. Sheriff, that brown

Bill is your Guard [pointing at one in Court ] the

Law knows nothing of Fire Arms ; \_fpeakitig to

the Prifoners] Gentlemen, I muft tell you plainly,

that I received Direftions from my Lord Deputy,

by the Attorney General, that you Ihould have

all the Juftice imaginable.

Bar. Lynch. Mr. Sheriff, you muft command
thofe Soldiers to be civil, they are your Guards

when you employ them.

Seventy Prifoners were arraigned and returned hack

to Prifon -, 3 1 more that were indi^ied^ and up-

on Bail, did not appear.

Next Day —— Ihurfday March the 7th, they

were again brought to Court to their Trials, and
the Jury was impanneled, whofe Names were as

followeth, Papifts marked thus j f viz.

\' 'Thomas Cowdell.

Philip Cradock.

John Pew.

•f Alexander Higden.

t Chrijlopher Talbot.

i" Garret Birne.

f Dudley Keogh,

f John Keogh.

\ David Toole.

•f- James White.

\ Darby Toole.

f Gerrard Harold.

f Daniel Birne.

•\ Patrick Mac Donnel

t Patrick Donnelly.

i" Chrijiopher Birne.

Daniel Pozvel.

f Richard Jonfion.

+ Theophilus Higgens. s

t Nicholas Wall.

•\ Charles Tool.

•f Anthony Archer.

\ Charles Birne.

•\ Cornelius Kenan,

Tho. Elliot.

Richard Baker.

i" Thady Birne.

•\ Francis Tute.

\ James Moore.

f Hugh Birne.

•f Bryan 0-Neal.

•f"
Dennis Cullen,

Jailor, fet the Prifoners to the Bar.

Clerk Cr. You good Men that are to try

the feveral Iffues between the King and John Price,

&c. and other Prifoners at the Bar, that fhall be

giv^en you in Charge, &c. Jury, look at the Pri-

foners ; Prifoners, look at the Jury.

Clerk Cr. Thomas Cowdell, to the Book.

Prifoner Lewis. I challenge him.

Clerk. What is your Caufe of Challenge ?

Deputy King's Council, Fitz-Patrick, My Lord,

before they begin their Challenges, let us know
whether they will all agree in their Challenges,
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otherwife we muft be forced £0 try them feve-

rally.

It was at length agreed, that if arry one made a

peremptory Challenge, the other Prifoners were

to be fatisfied with it.

[Coll. Tool on the Bench, fpeaking to the L. Chief

Juflice Keating,]

My Lord, Mr. Lewis has been Sub-Sheriff of

the County, and knows all that have Freehold.

J. Keating. It is the better for himfelf that he

does know them.

Prifoner Lewis continued to challenge, until they

had gone through the Pannel, and only two Gen-

tlemen that were Protefiants, Mr. Cradock
and Mr. Pew, were fworn.

Clerk Cr. Mr. Sheriff, a new Pannel The
Sheriff gave in another ofeleven in Number, which
were all likewife challenged by Mr. Lewis. —

—

Whilft both the High and Sub-Sheriff vvere look-

ing about the Court, for to make up a third Pan-
nel, fays

L. C. J. Keating. Mr. Sheriff, How many Free-

holders have you on the Grand-Jury ?

Sheriff. Six or Seven, my Lord.

J. Keating. You have been fparing enough of
your Freeholders, The Law requires that all the

Grand-Jury ftiould be Freeholders, and have you
but fix ?

Sheriff. There is but very few Freeholders in

the County, ,my Lord.

Counc. Fitz-Patrick. In Cafes of Neceflity, my
Lord——

-

J. Keating. You know the Law is fo.

Counc. Fitz-Patrick. Yes, there is a Statute for

it.

J. Keating. The Prifoner for his Life may chal-

lenge twenty peremptorily , without ftiewing

Caufe •, and the whole World for Want of Free-

hold And ffiall I put fuch a one on for his

Life ? Sir, I will not be hanged for any body,

Fitz-Patrick. Was ever a Judge hanged ?

Mr. Handcock, Council for the Prifoners. Yes,

above twenty in a few Years.

J. Keating. Mr. Fitz-Patrick, I will not be hang-

ed with Juftice Belknap, nor Treffilian neither.

Counc. Handcock. My LiOrd, they were hanged

at Tyburn.

J. Keating. I thi.nk they were. The great-

eft Part of this County is in the Hands of two or

three Men, my hord Strafford 3.nd Rofs.

J. Keating. Who is here that is concerned for

my Lord Strafford and my Lord Rofs ?

Court. Here is Dr. Hall on the Bench for the

Lord Strafford, and the Sheriff is Concerned for my
Lord Rofs.

J. Keating. Dr. Hall, and you Mr. Sheriff, let

me tell you, I do not know but that their Lord-

ftiips have forfeited their Eftates for this Day's

Work. In the A& for Plantation, there was

Provifion made for Freeholds, and there were

enough before the Wars. I fear thefe great Lords

have fwallowed up the Freeholds their Anceftors

made. I only tell you this.

The Sheriff by this Time had drawn up a third

Pannel, being eight in Number.

J. Keating. Mr. Sheriff, have you all your Free-

holders here ?

Sheriff. My Lord, we fummoned all here.

y. Keating. On the firft Pannel you might have

returned forty, becaufe you do not know how far

peremptory Challenges will run 5 and you are

obliged after to return a fewer Number when you

F f f enlarge
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enlarge your Pannel -, but you can never enlarge it

farther than it was at firft.

Ckrk Cr. Birne, to the Book.

Prif. Lewis. I challenge him for Want of Free-

hold.

J. Keating. Mr. Birne, have you a Freehold in

this County ?

Birne. My Lord I have a Leafe of Lives.

Prif. Wejiland. I Challenge him peremptorily.

Bar. Lynch. What Sir, do you begin to chal-

lenge ? This fhall not be allowed you, to challenge

one upon another,

CoUHc. Hancock. My Lord, you are Council for

the Prifoners.

Bar. Lynch. Sir, you are not to tell me my Du-
ty ; I will have you to know. Sir, I fliall give an

Account for myfelf. I am Judge for the King
too, as well as Council for the Prifoners ; and I

am Concern'd for the King.

J. Keating, [lurning towards him.'} And do you

think I am not concerned as well as you ?

Bar. Lynch. Yes, my Lord, I fpeak for you as

well as myfelf.

Come. Fitz-Patrick. My Lord, they agreed at

firft, that one Man lliOuld challenge for them all

—At this Rate we are never like to get a Jury for

them. It is but an ill Sign of their Innocency, that

they are not willing to come to a Trial.

[Mr. Hancock Councilfor the Prifoners.

1

In the peremptory Challehges they agreed (but

not in the Challenges for Freehold) and this pe-

remptory Challenge we will ftand by.

J. Keating. I will tell you how I underftood it :

That in their peremptory Challenges, if any one

of them challenged, the reft fhould be concluded

by it. Mr. Weflland has made a peremptory Chal-

lenge, and they are willing to ftand by that—
However, Mr. Birne, ftand by, do not go away,

we may call you again. Clerk of the Crown pro-

ceed— ^c.— which he did, until he ended the

third Pannel.

[Sub-Sheriff calls Willam Baker.]

Anfw. My Lord, he has a Freehold.

Baker. My Lord, 1 have no Freehold.

J. Keating. You fee the Sub-SherifF is a fit Man
to be an Officer ; he is blind—he is indifferent.

[High-Sheriff calls Peter Ayris.]

Anfw. He is on the Grand-Jury.

J. Keating. Mr. Sheriff, why do you call fuch .?

Sheriff. I faw him in Court, and io I called

him, my Lord.

J. Keating. There is already but five perempto-

ry Challenges made, fb that they may challenge

fifteeit more peremptorily ; and there is but two

fworn, fb that there wants ten.

Clerk Cr. Sheriff, fee if you can get any more.

Sheriff. I fee never a Freeholder in the Court.

Counc. Fitz-Patrick. My Lord, the Sheriffought

to be punifhed for his Negleft.

Bar. Lynch. Sir, why did you not take care to

return a Jury of Freeholders ? You fhall be fined

for it.

High Sheriff. My Lord, I have returned all the

Freeholders there is in the County ( I fent Yefter-

day above twenty Miles for one Gendeman
here ) they are all gone out of the Coun-
try.—» I hope you do not expeft I fhould go to

the North, ox Ifle of Man, ox England, ox Scotland,

among the Rebels, to fummon them ?

J. Keating. I do really believe you, Mr, She-

riff, you have done like an honeft Man -

Mr. Fitz-Patrick, what do you fay in this Cafe .^

2

Fitz-Patrick. My Lord, I cannot tell what to

fay.

Deputy King's Counc. Hammond. What if there

was not one Freeholder in the County, muft not

Juftice be done ?

J. Keating. Can we make a Law for it ?

Hammond, My Lord, I know that in Cafe of
an Ejedment, a Trial has been removed from one
County to another.

J. Keating. Can you by Law go to another

County in Cafe of Life ?

Hammond. It appears there is not fufficient Free-

holders in this County, the Lands being in fbme
few Hands.

J. Keating. You know the Law is otherwife,

and what would you have us that are Judges do ?

Pray tell us, Sir, what you would be at.

Hammond. We would have it removed to the

next County, or another County.

J. Keating. For God's fake, Mr. Hammond, do
not put us on making Law.

Lynch. Mr. Hammond, when did you hear that

ever a Matter capital was tried in a Foreign
County ? In Matters Civil, by Rule of Court,

or Order of Chancery it may be, but of a capi-

tal Offence it was never known -, and we are by
oar Commiflion to try Offences committed againft

the Law in the Counties where the Fa6t was
committed.——We muft try them in this Coun-
ty, and cannot remove them from one County to

another.

J. Keating. Mr. Hammond, becaufe I would
take you off of this new Law that you fb much
infift on, that in Cafe of an Ejeftment it may be

tried in a Foreign County I tell you it

cannot be tried in a Foreign County : We have
no Law for it but that of K. James, and the Rea-
fon was, becaufe of the Story that was here on
Foot ; for an Heir Male, if collateral, he carried

it againft the Heir general. K. James he gave
Diredion that in that Cafe it fhould be tried in a

different County. And that my Brother tells you

of trying in a different County, by Order of Chan-
cery is this : A Perfbn comes in Chancery, and
he fuggefts that fuch an one was too potent in

fuch a County, and therefore he defired it might
be tried in an indifferent County, or get iiich a

Rule of Court on fuch a Suggeffion. And this

was the Cafe of the Archbifhop of •—— when
he was Bifhop of Zi»zmV/^. And if Walcot might

be believed, he faid, was the Occafion of his run-

ning into Rebellion.

C. There is a Cafe in Hobart, &c.

J. Keating. I would undeceive you in that

Particular : As in the Cafe of Auflen and Colo-

nel Garret Moor. If in the County of Galloway

it was Auflen's ; if in the King's County, it was Co-

lonel Moor's. So that you fee, in difputable Cafes,

the Law has Regard that it be tried by Juries in

proper Counties : And truly I think it one of

the moft reafonable Laws in the World, that a

Man fhall be tried by his County, by the Neigh-

bourhood ; and it has given Ground to a good En-

glifh Proverb, He that has an ill Name, is half

hanged. A Man's Repute among his Neighbours

goes a great Way in this Matter : When his

Neighbours fhall fay they never knew ill by him.

And this Man to be carried out of the County of

Wicklow, to be tried at Wexford, you may by the

fame Rule bring a Jury from 'Tyrone, or the far-

theft Part o'i Connaught . There is nothing like what

you fay in the Law.
Hammond.
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liamond. I do not fay that ever I met with

fuch a Thing in the Law.
Bar. Lynch. And do you think that we will

make the Precedent ?

Hamond. That two or three Perfons fhould

have almoft the whole County.

J. Keating. Before God, I believe they think

they have little enough, whatever you may think

of their having too much.
Bar. Lynch. What you lay, Mr. Hamond, if

there be any thing in it, we fhall advife with all

•the Judges. The Judges declaring their Opinion,

that the Prifoners after being arraigned, could not

be admitted to Bail.

Coun. Suxborough to Bar. Lynch. My Lord, you

took Bail for Captain Ruth at Kilkenny, after his

Arraignment.

Bar. Lynch. What, Sir, do you refledt on me ?

There was no Evidence appeared, and my Bro-

ther bailed him as well as I.

Coun. Suxbqrough. I fay he was bailed.

Mr. Hancock, My Lord, Mr. Cooper a.t Galloway

was bailed by your Lordlhip likewife.

Lord Chief Juftice Keating fent privately to

Dublin to the Deputy, acquainting him, that if

they were left in Prifon until the next AlTizes, they

would certainly perifh, they having loft all they

had, and the County was not able to maintain

them ; upon which he received Orders to bail all

but feven of the Principal ; viz.

John Price, Elq. James Bacon,

Thomas King, Jofeph Crichky,

Richard Weftland^y George Crichky.

William Lewis,

Who are kept clofe Prifoners, in order to their

Trial the next Affiles, which will be in this Month
of July. Upon the taking thefe Gentlemen Pri-

foners, the Soldiers and Rabble plundered and fpoil-

ed all the Englijh Families in Balinderry, Redrum,

Balina-Clajh, &cc. and the Irijh Women with their

Skeans came afterwards and ftripp'd the Women
and Children naked, leaving them in a moft mifer^-

ble and deplorable Condition , having not left them
either Bread, or any Food in feveral Towns, but

carried all away with them. And as an Irijhman,

a Tanner, declared to feveral at the Afiizes, in the

Hearing of this Relator, that one Captain Tool

had for his Share twenty-fix Horfe-Loads, or more,

of Plunder ; and the Lord of Lowth'?, Troop of

Dragoons that were quarter'd in Wicklow Town,
had great Quantities of Woollen and Linnen

Cloth, Woraens Cloaths, Pewter, and other Goods
in Abundance. But the Lord Chief Juftice Keating

coming there to the Affizes, and having an Ac-
count of the extream Poverty and Mifery the Pro-

teftants thereabouts were reduced to, did encourage

their Petitioning, and where they could find their

Cloaths, ^c. he endeavoured to help them in the

Recovery of them. And Mr. Richard Lamb having

ten fat Bullocks taken away by Col. Tool's Men,
and brought to Wicklow, and there killed and eaten

by the Soldiers, he preferred a Petition to the

Court, Colonel Tool being prefent on the Bench.

J. Keating. Colonel Tool, you heard the Pe-

tition read ; do you know any thing of thefe

Oxen- Mr. /Law?/^ had taken from him by your

Soldiers ?

C. Tool. My Lord, I will tell you how it was:

Mr. Lamb had fold the Bullocks to Mr. Frice, and
as they were driving them to Balinderry, the Sol-

diers met them and took them away.
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y. Keating. But Mr. Lamb was at home at his

own Houfe, and not at Balinderry ; the Bullocks

were to be paid for upon Mr. Lamb\ delivering

them to Mr. Price at Balinderry ; your Soldiers

took them away from his Servant feveral Miles

from Balinderry: I fee no Reafon why Mr. Lamb
fhould not be paid for them.

C. T'ool. My Lord, Colonel 5Mij« came down
foon after with the King's Army, and I advifed

with him, and he ordered they lliould be killed

for the Army, which was done accordingly.

J. Keating. Pray Colonel Tool, however, Mr,
Lamb ought to be paid for them -, he was not

concerned with Balinderry, but kept his own
Houfe.

Coun. Fitz-patrick. My Lord, his Houfe was a

Garrifon too.

Mr. Hancock. For Shame, Mr. Fitz-patrick, a

Thatch'd Cabin a Garrifon! I find you are for

making all Proteftants Rebels that live peaceably

at home in their own Houfes.

C. Tool. My Lord, I have no more to fay

to the Matter.

Clerk of the Crown. Calling over the Gentlemen

of the County, called one » Savil, Gent.

Mr. Savil. Here I am, my Lord, God knows,

a poor Gentleman, being robb'd of all, and not

a Penny left me to buy a Pint of Drink.

J. Keating. Pray, Sir, when were you robb'd ?

Mr. Savil. The lafl IVednefday they came and

took away what little they had left untaken be-

fore, my Wife and Childrens Cloaths, robbing

me of all.

J. Keating. Pray, Sir, what Value may your

Lofs be ?

Mr. Savil. Truly, my Lord, I have not yet

computed my Lofs, but they have taken away all

;

I defire your Lordfhip will difcharge me from at-

tending the Court, for I have not wherewithal

to fubfift while I am here.

J. Keating. Sir, I am forry for you, I dif-

charge you.

J. Keating. Colonel T'ool, let the Officers be

fent for into Court, to hear this Proclamati-

on read, that is fent down here by the Govern-

ment.

C. Tool. My Lord, they are here mofl of them.

Here is Captain Archbold, Captain Tool, &c.

Clerk of the Crown read the Proclamation, the

Subflance whereof was. That they fhould reftore

the Proteflants fuch of their Horfes again, as were

not fit for the King's Service, &c.

J. Keating, calls for it from the Clerk, and gi-

ving it into Colonel Tocl'% Hand, who flood next

him on the Bench; Sir, Pray take this Pro-

clamation, and I hope you will take Care that

Obedience be given to it.

C. Tool. My L.ord, we have received other Or-

ders ; Colonel Sheldon, who is our chief Com-
mander, has given Diredlions to have them kept

for Draught for Carriages.

J. Keating. Nay, Sir, if Colonel Sheldon muft

be obeyed before the Government, I have no more

to fay, I have done,

C. 'Tool. My Lord, I fhall obey it.

J. Keating. Pray then. Colonel Tool, let the

Horfes be fent for while that I am here, that

what Horfes are not muflerable may be return- d:

I cannot in my Confcience go about to fine Men
for not appearing at the Affizes, when they have

not a Horfe left them to pide on.

Fff 2 cxLvn. ne
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CXLVIL 'The 'Trial of Maurice Cavenaugh, Ed-
mund Poor, and William Rowland, in Ireland,

for Felony, inftealing CowSj March 7. 1688-9. ^ ^- &M.

E V E R a L were arraigned for

ftealing confiderable Numbers of

Cows, Sheep, i^c. but the Evi-

dence againft moft of them durft

not appear to profecute.

Leaghlin Birne indicted for fteal-

ing nine Head of Black Catde from one Colwell;

no Perfon appearing to profecute, fays

Jujlice Kealivg [to the Jury]. Gentlemen, you

have nothing againft this Man ; he was born in

the State of Innocency ; but the Truth is, the

Parties dare not appear againft him.

[JVitneJfes came tn againji three Fellows % viz.

Maurice Cavenagh, Edmund Poor, William

Bowland.]

[Clerk of the Crown calling them to come andpro-

fecute., and they appearing^

J. Keating. You that are Evidences againft the

..Prifoners at the Bar, I charge you, as you will

anfwer it before God, that you neither for Favour

or Affedion be enclined to fpare any of thefe Vil-

lains ; and likewife, that you will conceal nothing

of the Truth, as you will anfwer it at the Great

Day; for I tell you, the Cries and Groans of the

poor Women and Children, and the many Fami-

lies that are ruined, and in great Diftrefs, will go
up to Heaven againft you.

Evidence againji Edm. Poor. My Lord, when
I came to him, and asked him why he ftole my
Cows, he faid, the Devil did make him do it.

I fpake him fair, and he gave me Money for my
. Cows.

Poor. Ay, my Lord, and he promifed not to

trouble me.

y. Keating. It was an unlawful Promife ; the

Law would not juftify him in it; he has done like

an honeft Man. If you paid the Money out of

Confcience, you did well ; but I fear it was your

Danger of the Halter made you part with your

Money ; for if twenty-two Shillings and Damna-
tion ftood in the Way, I believe you would have

kept the Money. I am fure, without Satisfaftion,

you cannot expeft Abfolution ; the Prieft that gave

the other Advice for the Maddogeor Skean, will,

I fuppofe, tell you fo.

Two Protejlant Evidences againji Maurice Ca-
venagh, for Jlealing Jeveral Head of Black

Cattle^ hearing Judge Keating fpeak againji

Skeans, faid.

Evidence. My Lord, when we feized him, we
took a Skean away from him.

J. Keating. Sir, How durft you carry fuch an

unlawful Weapon ?

Cavenagh. My Lord, I am a Butcher, it was

a Butcher's Knife.

J. Keating, Ay, I do not queftion but thou

;Canft butcher upon Occafion.

One H\cky fpoke. My Lord, He is no Butcher,

but one of the greateft Rogues in the County
round us. I have been in Purfuit of him feveral

times.

Cavenagh. He is a Murderer, my Lord, do not

believe him.
,

Evidence. My Lord, it was near ten Inches long,

thick at the Back, and fharp Pointj every way a

Skean.

J. Keating. Is that your Butcher's Knife ? you

are a great Villain, for carrying fuch a Weapon.
Cavenagh. I was ordered to have a Skean, my

Lord.

J. Keating. Pray, Sir, who ordered you ?

Cavenagh. The Prieft of the Parifti.

J. Keating. A Prieft, Sir, [turning to his Bro-

ther Judge] do you hear that Brother ?

Bar. Lynch. What Prieft, Sir ? What Prieft ?

What is your Prieft's Name ?

J. Keating. Hold, Brother. Come, Sir, I

fhall not ask your Prieft's Name : I believe you

will have Occafion to fee your Prieft foon, to do

you a better Office, than to advife you to carry

Skeans.

[Aud looking towards Col. Tool, and two Priejls

on the Bench, next Sheriff Birne.i

J. Keating. A Prieft, Gentlemen ! A Prieft is

a Minifter, and a Minifter of the Gofpel ; his

Doftrine ought to be Peace, for the Gofpel is

a Doftrine of Peace. When our Saviour came

into the World Peace was proclaimed ; and when

he went out of the World he left it for a Legacy

to his Difciples : iWy Peace be with you. And pray.

Sir, tell your Prieflfofrom me when you fee him.

It is not for Priefts to arm or animate fuch Vil-

lains as you are for Mifchief. I fhall not ask

your Prieft's Name.
Clancy, an Irifh GentlerMn. My Lord, he be-

lies the Prieft ; he is a Rogue.

Cavenagh. I do not ; The Priefts of every Parifh

did give Orders to get Half-pikes and Skeans

;

and they were getting together in Companies in

every Parifh.

J. Keating. Who were -they that were gotten

together ; fuch Fellows as you ?

Cavenagh. No, my Lord, better Men than I

;

a great many that are here in Court.

[fthe Jury withdrawing., and returning foon again,

brought Poor and Bowland in guilty^ Cave-

nagh not guilty.]

J. Keating. Gentlemen, you have acquitted the

greater Villain ; at your Door let it lie.

[T'he Ordinary being called to give Bowland and

Poor the Book, for their Clergy.

J. Keating. Sir, I expedt as true a Return from
you, as if I were there my felf. The Times are

fo, that Men muft forget Bowels of Mercy. Or-
dinary, do your Duty : What Place do you Ihew
them ?

Ordinary. My Lord, I Ihew them the fiftieth

Pfalm.

J. Keating. Let them read the fifth Verfe.-—
This is an A<5t of Mercy, and I know not why it

Ihould not be in Irifh rather, the Country Lan-

guage.
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guage. It was formerly in Latin, becaufe the Ro-

fmjh Church hath their Worfhip in Latin.

[The Ordinary returned them both, Non legit.]

J. Keating. You William Bowland, and you

Edmund Poor, you have been arraigned for fteal-

iiig of Cows, two feveral Thefts: It is a greaE

Misfortune and Sin to be gulty of fuch Crimes

at any Time ; but yours is fo much the worfe,

becaufe it falls in a Time when there are fuch

general and vaft Depredations in the Country,

that many honeft Men go to Bed poffefs'd of

confiderable Stocks of black and white Cattle,

gotten by great Labour and Pains, the Induftry

of their whole Lives, and in the Morning when
they arife, not any thing left them, but turn'd

out of all, to go a begging, all being taken away
by Rebels, by Thieves and Robbers, the Sons

of Violence, that make every thing they lay their

Hands on tlveir own. On this fide the Cape of
Good Hope, where are the moft brutifh and barba-

rous People we read of, there is none like the Peo-

ple of this Country ; nor fo great a Defolation as in

this Kingdom, at this Day, any where to be found,

and particularly in this County, It is come to

that pafs, that a Man that lofes the better Part of

his Subflance, choofes rather to let that, and what
he has befides go, than come to give Evidence :

And why ? Becaufe he is certain to have his Houfe
burnt, and hisTliroat cut, if he appears againfb

them. Good God ! what a Pafs are we come to !

For what has any Man, if the ftronger Hand can

take it from him ? It is better to live under no Law,
than in fuch a Place. We have lived to fee twenty-

nine Years of Peace pafs over our Heads, and I

have fit on this Bench before now : I pray God,
that my Lenity, and others, has not given Encou-

ragement to thefe Thieves and Robbers. There
may be a Rogue in the Court, or one thatis evilly

enclined (I know none) but take Notice of this,

the Government is at length tir'd with Mercy ;

they fee it does no good, and Examples and Pu-

nilhments of this Kind are not intended fo much
in a great Part for the Punifhment of the Offender,

as for difcouraging of others, to make them take

Warning by their Example, that, feeing what
evil Courfes bring Men to, they may reform,

I will not take up Time to tell you how the

Benefit of Clergy came ; whether in the room of

the Cities of Refuge that were in the old Times

:

I know that Reftitution was under the Jewijh Law
fufficient Satisfaftion •, and if the Thief could not

make Reftitution, he was to be fold for a Slave,

and the Money given to the Party, But as the

World grows old it grows worfe, and thofe Leni-

tives fignify nothing for preventing Thieving and

Robbery ; for Thieves and Robbers are like a Gan-
green in the Commonwealth •, they are worfe than

Drones in the Hive. I cannot tell my felf, that

under the Circumftances we are in, I fliould ad-

vife to pardon any that are taken in this general

Depredation that we are under ; and therefore you
Bowland and Poor, that might have lived as fafely

under the Laws as the biggeft Man in the King-

dom, and none of your Fellow Subjefts durft lay

his Hand upon you, but he was liable to anfwer

for it : And thus you might have lived to a fair old

Age, and ended your Days in Peace; but you
have chofen the quite contrary, for the Law pro-

vides likewifi for the Punifhment of wicked and
offending Perfons, among which Number you are

found by a Jury of twelve able Men of your Coun-
try j and therefore the Sentence of the Law is
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this. That yotthe both, and each of you, takenfrom
this Place, to the Place from whence you came, and
there your Irons to he ftruck off, andfrom thence to

the Place of Execution, and there you fhall he hanged
hy the 'Neck till you are dead, and the Lord have
Mercy upon your Soul.

And now let me give you Advice ; your Time
is fhort, fpend it well, and flatter not your felves

with the Hopes of a Reprieve or Pardon : And for

you, Poor, you have fhortned the Work of your
Life ; you have gone a great Way towards Hea-
ven, if that Reftitution you made was out of
Confcience, Mr. Sheriff, let them have a Con-
feffor fent to them, for Saturday is the Day of their

Execution, \The Women, their Friends^ fitting

up their Cry in the Court^
J. Keating. They did not cry thus when the

Cows were brought Home to them, they were bu-
fied then m the killing and the powdring them up.

The Copy of a Protetlion or Pafs, given by an
Irifh Officer to fome notorious Robbers of the

County of Wicklow.

I
James Byrne, Enfign to Captain Charles Byrne,
do hereby certify to you, Terlagh Kelly, Patrick

Byrne, and Patrick Mac-Teige, and William
Doyle, to fave you harmkfs from any Mifdemeanors

whatfoever. As witnefs my Hand this i/^th (9/"April,

1689, James Byrne.

The following Letter being fent by the Lord-
Deputy to the Judges of Affize, was read in Court
to the Grand-Jury, ^c.

By the Lord-Deputy General, and General

Governor of Ireland.

FT E R Our hearty Commendations, We Greet

you well. As his Majefty was graciouflypleafed

to entruji us with the Government of this his Kingdom

^

fo upon the invading 0/ England, and upon receiving

certain Information, that the Prince of Orange doth

intend alfo to invade this Realm, We have, for the

Defence thereof, raifed a confiderable Army, far ahove

what could he maintained hy the King's Revenue at the

heft of Times, and when the Trade of this Country was
in the moft flourifhing Condition. This we have done hy

the King's Command, to fupport his Regal Authority,

Crown and Dignity, and to preferve the Lives, Liber-

ties and Properties of all his Liege People within this

Kingdom, And fince our Dangers are at Hand, and

that we may daily expeSi the Landing of an Enemy,

who intends the Suhverfion of his Majefty's Govern-

ment, and the total Deftru5lion of all hisgood Subjects,

here we find our felves under an abfolute Neceffity to

keep the King's Army ftill on foot , in order to our Pre-

fervation from the approaching Dangers. Andtho'we
have hitherto with all the Care and Induftry imaginable,

and hy the generous Concurrence ofthe Officers, fupport-

ed the new raifed Forces, without being a Burthen to

any of his Majefty's People : Tet confidering the De-

cay of Trade, the great Fall of the Revenue in thefe

diftraSled Times, the great Charges the Officers have

been at in fubfifting Men, it cannot he expected that

the ftanding Forces can hereafter be maintained with-

out Supplies ; and fince the fame cannot he done hy

Parliament, We cannot think of a more effectual Ex-

pedient, than by voluntary Subfcriptions, by way of

Loan, from the People ; which, if generoufly done,

with what may be made of the Revenue, may fupport

the Armyt and will flop all the Diforders that may

he
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he conmitld hy the Soldiers^ which we fhall always

endeavour to prevent with all the Care and Induftry

poffible. By this, Hujbandry may go on as formerly,

and we pall be in a Capacity to form the Arnry fo

as that, with the Ajfifiance of Almighty God, %ve do

not doubt to put this Kingdom in a perfect Pofiure of

Defence. We do therefore pray your Lordfhips to re-

commend this weighty Matter effe&uaBy at the open

j^izes in every County when you fii, to all the Inha-

bitants of fuch Counties, and to appoint the refpeSfive

Sheriffs offuch Counties to procure voluntary Subfcrip-

tions, by way of Loan, from the Inhabitants offuch

Counties, of fome certain Sum of Money from each, to

he fubfcribed to their Names, to be afterwards fatis-

fied by them refp.e£iively, in Money, Wheat, Oats or

Oatmeal, towards the Maintenance of the Army, to

be paid in, or delivered to the refpe£iiv.e Sheriffs, or

their Order, and in fuch Places as the faid Sheriffs

fhall refpeBively appoint, from whom we expeSi an Ac-

count of their Proceedings herein, and a Copy of fuch

Subfcriptions as fhnll be made. We do not doubt hut

every true and loyal Suhjeil will, according to his

Ability, and the Excellency of the fubjeSi Matter, ge-

7terouJly and chearfully contribute towards the carrying

on of fo great, fo neceffary, and fo glorious a Work.

We expertyour diligent Care herein, and fo we bid you

heartily Farewell.

From his Majefty's Caftle of „- , . .^ . ,

Duiiw, March 2, i6ig. Tour very lovtng Fnend,

Tyrconnel.

An Anfwer to the foregoing Letter being

drawn up by the Grand Jury, and entred into

their Book, and prefented to Sir Henry Lynch, fet-

ting forth the extream Poverty of their Country,

occafioned by the daily Ruin of the Englifh, &c.
That they were not in a Capacity to fubfifl them-

felves, and therefore not capable to raife any thing

confiderable for the Army ('Chief Juftice Keating

returning to Dublin, and leaving Baron Lynch to

go on to the other Counties, ^c.) the faid Lynch

told the Grand Jury, before he difcharged them,

that the Writing they had drawn up, was a Re-
fleftion and Scandal to their Country, would be

taken very ill by the Government, and did not

queftion but it would be brought in hereafter as an
Evidence againft them, and therefore ordered it

fhould be torn out of the Book, which was done

accordingly.

mW^'^WMU
CXLVIII. 'The Trials of Sir KicuKKJ) Grahme, Baronet^

Vijcount Prefton in the Kingdom of Scotland, and John
A s H T o N, at the Old-Bailey, for High Treafon, Jan. 1 7.

1690. aW. &M.

Die Veneris., i<5. die Jamarijy Anno
Dom. i6(jo.

H E King and Queen's Writ

of Habeas Corpora was fent to

the Governor of the Tower of

London, to bring up the Bodies

of Sir Richard Grahme, Baronet,

Vifcount Prefion, in the King-

dom of Scotland, John Afhton and

Edmund Elliot, Gent, to the Seffions-Houfe in the

Old-Bailey, London ; where they were brought be-

tween the Hours of Ten and Eleven in the Fore-

ooon •, and being placed at the Bar, were arraigned

upon an Indiftment of High Treafon, found the

Day before by the Grand Jury for the County

of Middlefex, at Hicks's-Hall, in Manner follow-

Clerk of Ar-

raignments. Si
R Richard Grahme, hold up

your Y{-&.vA,\which he did, and

fo the other two.] Youftand in-

di6ted by the Names of Sir Richard Grahme, late

of the Parifh of St. Anne within the Liberty of

Wejiminfler, in the County o^ Middlefex, Baronet;

John Afhton, late of the Parifh of St. Paul Co-

vent Garden, in the County aforefaid, Gentle-

man, and Edmund Elliot, late of the Parifh of

St. James within the Liberty aforefaid, in the

County aforefaid, Gent, for that you, as falfe

Traitors againft the moft Illafbrious and moll

Excellent Princes William and Mary, King and
Queen of England, Defenders of the Faith, ^c.
your Sovereign Lord and Lady, not having the

Fear of God in your Hearts, nor weighing the

Duty of your Allegiance, but being moved and

feduced by the Inftigatiorj of the Devil, the

cordial Love, and true, due, and natural Obe-
dience which every true and faithful Subjedl of

our faid Sovereign Lord and Lady the King
and Queen that now are, towards tKem our

faid Sovereign Lord and Lady the King and
Queen Ihould, and of Right ought to bear,

wholly withdrawing, and contriving, prafti-

fing, and with all your Strength intending

the Peace and common Tranquillity of this

Kingdom of Fjigland to difquiet, molefl, and
difturb, and War and Rebellion againft our

faid Sovereign Lord and Lady, the King and
Queen that now are, within this Kingdom of

England to flir up, move, and procure ; and the

Government ofour faid Lord and Lady,theKing
and Queen of this Kingdom of England, to fub-

vert, change and alter j and our laid Lord and

Lady, the King and Queen, from the Title,

Honour, and Royal Name of the Imperial

Crown of this their Kingdom of England to de-

pofe and deprive ; and our faid Lord and Lady,
the King and Queen, to Death and fiAaJ ©e-

flrudlion to bring and putj you the faid Sir

RichardGrahme, John Afloton, and Edmwd Elliot

y

the nine and twentieth Day of December, yj

the fecond Year of the Reign of our faid LorcJ

and Lady, the King and Queen that now are

;

" and
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" and divers other Days and Times, as well before
*' as after, at the Parifh of St. Clement Banes, in

*' the County aforefaid, falfly, malicioufly, de-
*' vilifhly, and traiteroufly, with Force and Arms,
** &c. with divers falfe Rebels and Traitors, to

*' the Jurors unknown, did confpire, treat of, com-
*' pafs, imagine, and intend our faid Lord and La-
*' dy the King and Queen that now are ('your lu-

** preme and natural Lord and Lady) from the

*' Royal State, Crown, Title, Power, and Go-
*' vernment of their Kingdom of England, to de-
** prive, depofe, and caft down -, and the fame our

" Lord and Lady the King and Queen that now
*' are, to kill, and bring and put to Death ; and
" the Government of this Kingdom o^ England
*' to change, alter, and wholly to fubvert ; and a
*' miferable Slaughter among the Subjeds of our
*' faid Lord and Lady, the King and Queen, with-

** in their Kingdom o^ England, to caufe and pro-

*' cure ; and an Infurredtion, War, and Rebel-
*' lion, againft our faid Lord and Lady, the King
*' and Queen that now are, within this Kingdom
*' of England to move, procure, and aid •, and
*' the lame your mod evil, wicked, and devilifh

*' Treafons, and traiterous Compaflings, Imagina-
*' tions, and Purpofes aforefaid, to fulfil, per-

*' fed, and bring to Effedt, you the faid Sir Richard
*' Grahme, John Ajhton, and Edmund Elliot, as

** falfe Traitors, then and there, to wit, the faid

*' nine and twentieth Day of December, in the faid

" fecond Year of the Reign of our laid Lord and
*- Lady, the King and Queen that now are, and
*' divers other Days and Times, as well before, as

" after, at the Parifh of St. Clement Danes afore-

*' faid, in the County aforefaid, with Force and
** Arms, &c. falfly, unlawfully, wickedly, and
*' traiteroufly, did propofe, confult, and agree
*' to procure and prepare great Numbers of arm-
" ed Men, War and Rebellion againft our faid

*' Lord and Lady the King and Qiieen, within
*' this Kingdom of England to levy and make ;

*' and that you the faid Sir Richard Grahme, John
** Ajhton, and Edmund Elliot, afterwards, to wit,

*' the fame nine and twentieth Day of December,
*' in the aforefaid fecond Year of the Reign of
*' our faid Lord and Lady, the King and Queen
*' that now are, at the Parifh of St. Clement Danes
*' aforefaid, in the County aforefaid, falfly, ma-
" licioufly, and traiteroufly, did prepare, and
" compofe, and then and there did caufe, and
*' procure to be prepared, and compofed, feveral

*' traiterous Letters, Notes, Memorandums, and
*' Inftruftions in Wridng, to fhew and inform
*' Lewis then, and yet the French King, and his

*' Subjedts, then and yet Enemies of our faid Lord
** and Lady, the King and Queen that now are,

" and very many other evil-difpofed Perfons, and
*' falfe Traitors, to the Jurors unknown, of and
*' concerning the Number, Force, and Condition

*' of certain Ships, for, and on the Behalf of our

" faid Lord and Lady, the King and Queen of

*' England, then, and there defigned and prepared

*' for the Defence of their Kingdom of England,

*' and their Enemies aforefaid to repel andrefift;

*' and how fqme of the fame Ships were Manned,
*' and of the Names of the Captains of feveral of

*' the faid Ships ; and how theCaftles and FortrefTtS

*' ofour faid Lord and Lady, the King and Queen,
*' called Port/mouth, South-Sea, and Go/port, wlth-

*' in this Kingdom of England, were ftrengthened

** and fortified, and how the fame Caftles and
** Fortrefles, into the Hands and PofTeflion of

" Enerhies and falfe Traitoi"s againfl our laid Lord
" and Lady, the King and Queen, might be ta-

" ken and feized ; as alfo of the Time, Places,

" Ways, Manners, and Means, by which, when^
" and where the fame Enemies of our faid Lord
" and Lady, the King and Queen, this Kingdom
" of Englmd might invade and infeffj and the
" fame Enemies, and the Ships of the Enemies
" of this Kingdom of England, ihould fight
" againft our faid Lord and Lady, the King and
" Queen, and their faithful Subjeds ; as alfo to
" procure, provide, prepare, and obtain againft
" our fud Lord and Lady, the King and Queen
" that now are, Afliftance and armed Men, our
" faid Lord and Lady, the King and Queen that

" now are, from their Royal State and Govern-
" ment of this Kingdom of England to caft down
" and depofe, and to ftir up, promote, and pro-
" cure the aforefaid Lewis xht French K^mg (then,

" and yet an Enemy of our faid Lord and Lady
" the King and Queen) this Kingdom of £«^^Ki
" to invade ; and to fend Ships within this King-
" dom of England, the City of London, of our
" faid Lord and Lady the King and Queen that

" now are, to plague ; as alfo to caufe Very ma-
" ny Subjefts of our faid Lord and Lady, the
" King and Queen that now are, to rife, and
" War and Rebellion againft our faid Lord and
" Lady the King and Queen, within this King-
" dom of England, to move, procure, make, and
" levy. And you the faid Sir Richard Grahme

^

" John Ajhton, and Edmund Elliot afterwards, to

" wit, the fame Day and Year, at the aforefaid

" Parifh of St. Clement Danes in the County of
" Middlejex^ of and for the fame your Treafons
" and traiterous Compaflings, Imaginations, and
" Purpofes aforefaid, to execute, fulfil, perfed,
" and bring to Effed: into your Hands, Cuftody,
" and PoflTefllon, then and there fecretly, know-
" ingly, unlawfully, and traiteroufly did obtain,

" procure, detain, had, concealed, and kept two
" feveral Bills of Exchange then before made,
" for the Payment of feveral Sums of Money to

" the Enemies of our faid Lord and Lady the

" King and Queen that now are ; as alfo very
" many traiterous Letters, Notes, Memoran-
" dums, and Inftruftions in Writing, then and
" there compofed and prepared with an Intent

" to fhew and inform Lewis then and yet the

" French King, and his Subjeds, then and yet

" Enemies of our faid Lord and Lady the King
" and Queen that now are, and very many other

" evil-difpofed Perfons, and falfe Traitors to

" the Jurors unknown, of and concerning the

" Number, Force and Condition of the Ships,

" for and on Behalf of them our faid Lord
" and Lady the King and Queen of England^

" then and there defigned, and prepared for the

" Defence of their Kingdom of England, and to

" repel, and refift their Enemies, and how fome
" of the fame Ships were Manned, and of the

*' Names of the Captains of divers of the fame
" Ships, and how the Caftles and Fortreflfes of

" our faid Lord and Lady the King and Queen,
" called Portjmouth, South-Sea and Gojport, with-

•' in this Kingdom o^ England, were ftrengthened,

" and fortified, and how the fime Caftles and
" Forts into the Hands and PoffefTion of Enemies
" and falfe Traitors againft our fiid Lord and
*' Lady the King and Queen, might be taken

" and feized ; as alfo the Times, Places, Ways,
" Manners, and Means, by which, when, and

" where
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*' where the fame Enemies of our faid Lord and
*' Lady the King and Queen, this Kingdom of

*' £«^/««r/ might invade and infeft, and the Ene-
" mies, and Ships of the Enemies of this King-
" Aom o^ England^ (hould fight againft tlie fime,

" our Lord and Lady,the King and Queen of £«^-
*' land, and their faithful Subjefts ; as alfo to

" procure, provide, prepare, and obtain againft

" our faid Lord and Lady the King and Qi^een,

" Affiftance and armed Men, to invade this King-
" dom of England^ and our faid Lord and Lady,
" the King and Qiieen ihat now are, from their

" Royal State and Government of this Kingdom
" of England^ to caft down and depofe, and to ftir

" up, promote, and procure the afor^faid Lewis
" the French King then, and yet an Enemy of our

" fiid Lord and Lady the King and Queen, to

" invade this Kingdom of England, and to fend

*' Ships within this Kingdom of England, the Ci-

" ty of London, of our faid Lord and Lady, the

" King and Queen, to plague ; as alfo to caufe

" very many Subjefts of our faid Lord and Lady,
*' the King and Queen, to raiie, and War and
" Rebellion againtt our faid Lord.and Lady, the

" King and Queen, within this Kingdom of Eng-
" land, to move, procure, make, and levy. And
" you the laid Sir Richard Grahme, John AJJjton,

" and Edmund Elliot, afterwards, to wit, the

" thirtieth Day of December, now laft paft, at

" the aforefaid Parifhof St. Clement Dams, in the
*' County of Middkfex, concerning, and for the
'* fame your Treafons, and traiterous Compaffings,
" Imaginations, and Purpofes aforefaid, to exe-

*' cute, fulfil, perfeft, and bring to EfFeft, for

'* one hundred Pounds in Moneys, numbred by
" you the faid Sir Richard Grahme, John AJhton,
*' and Edmund Elliot, then and there paid, and
" depofited, unlawfully and traiteroufly did hire

'* and prepare, and then and there did caufe and
" procure to be hired and prepared a certain Ship,
*• and three Men ; you, the fiid Sir Richard
*' Grahme, John Afhton, and Edmund Elliot, with
" the fiid Bills of Exchange, and the aforefaid

" traiterous Letters, Notes, Memorandums, and
" Inftruftions in Writing, into the Hands, Cu-
" ftody and Poffeffion of you the faid Sir Richard
" Grahme, John AJhton, and Edmund Elliot, fe-

" cretly, unlawkiUy, and traiteroufly kept, con-
" cealed and detained, from this Kingdom of
" England, unto, and into France, in Parts be-

" yond the Seas, then and yet under the Rule
" and Government of the faid Lewis the French
" King, then and yet an Enemy of ourfiid Lord
" and Lady the King and Queen, fecretly to car-

" ry and tranfport, with thac Intent, the faid Bills

" of Exchange, traiterous Letters, Notes and Me-
" morandums, and Inifrufllons in Writing there

" in Parts beyond the Seas, to the Enemies of our
" faid Lord and Lady the King and Queen, and
*' other evil-difpofed Perfons to deliver and dif-

" perfe. And the fiid moft wicked Treafons, and
" traiterous CompafTings and Imaginations afore-

" faid, to fulfil, perfeft, and bring to Efi^eft ; as

" alfo to caufe, -promote and procure the afore-

" fiiid Enemies ot our faid Lord and Lady the

" King and Queen, to invade this Kingdom of
*' England with Ships and armed Men. And you
" the faid Sir Richard Grahme, John AJhton, and
" Edmund Elliot, afterwards, to wit, the thirtieth

" Day of December now laft paft, at the aforefaid

" Parifii of St. Clement Danes, in the County afore-

" laid, cgncerning, and for the fame your Trea-

" fons, and traiterous Compaffings, Imaginations
" and Purpofes aforefaid, to execute and fulfil, mali-
" cioufly, traiteroufly, and advifedly, then and
" there, and diverfe other Days and Times, as

" well before as after, took upon yourfelves tove-
" ry many other Traitors to be aiding and affift-

" ing in the Execution of the Treafons, and trai-

" terous Compaffings, Imaginations and Purpofes
" aforefaid i and then and there, to wit, the fame
" thirtietli Day of December now laft paft, at the
" Parifh of St. Clement Danes, in the County
" aforefaid, malicioufly, fecretly and traiteroufty

" did hire, and prepare, and then and there did
" caufe and procure to be hired and prepared a
" certain Boat, and one Man, to the Jurors afore-
" faid unknown -, you the faid Sir Richard Grahme,
" John AJhton, znd Edmund Elliot, from thence
" to, and into the aforefaid Ship, fo as aforefaid,

" hired and prepared to carry and convey. And
" you the faid S\x Richard Grahme, John AJhton,
" and Edmund Elliot, malicioufly and traiteroufly

" into the fame Boat, then and there did enter;
" and yourfelves from thence, in and by that
" fame Boat, unto and into the Ship aforefaid,

" and there unlawfully and traiteroufly did caufe,
" and procure to be carried with the Intention
" aforefaid. And you the faid Sir Richard Grahme,
" John AJhton, and Edmund Elliot, with the fame
" Bills of Exchange, and the aforefaid traiterous

" Letters, Notes, Memorandums and Inftrufti-

" ons in Writing, and in your Hands, Cuftody
" and Poflfeffion then and there, in and with the
" Ship aforefaid, did fail, and depart towards the
" aforefaid Kingdom of ir««c^, in Parts beyond
" the Seas; the fame your moft wicked, evil,

" and traiterous Intentions, Purpofes, Compaf-
" fingsand Imaginations aforefaid to fulfil, per-
" fedt and promote, againft the Duty of your
" Allegiance, againft the Peace of our faid Lord
" and Lady, the King and Queen that now are,
" their Crown and Dignity, and againft the
" Eorm of the Statute in that Cafe made and
" provided. And the IndiSlment furtherfets forth,
" that long before the aforefaid nine and twen-
" tieth Day oi Decembernovf laft paft, open War
" between our faid Lord and Lady, the King and
" Queen, and the aforefaid Lewis the French
" King was begun, declared, and waged, and
" yet is : Which faid Lewis the French King, and
" his Subjedts, and the Men of thofe Parts, then
" and yet, were, and are. Enemies to our faid
" Lord and Lady, the King and Queen that now
" are, and to their Kingdom of England: And
" that in the Time of the aforefaid War between
" them our faid Lord and Lady, the King and
" Queen, and the aforefaid Lewis the French
" King, you the faid Sir Richard Grahme, John
" AJhton, and Edmund Elliot, being Subjefts of
" our faid Lord and Lady, the" King and Queen
" that now are, as falfe Traitors againft our faid

" Lord and Lady, the King and Queen, during
" the War aforefaid, to wit, the nine and twen-
" tieth Day of December, in the fecond Year
" of the Reign of our faid Lord and Lady, the
" King and Queen that now are, and diverfe
" other Days and Times as well before as after, at

" the Parilh of St. Clement Danes aforefaid, in the
" County aforefaid, with Force and Arms, ^c.
" to the aforefaid Enemies of our faid Lord and
" Lady, the King and Queen that now are, un-
" lawfully, and traiteroufly were adhering, and
*'. affiftbg, and in Execution, and Performance

" of
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of the fame vidhering, you the fiid Sir Richard

Grahme, John Afhton, and Edmund E/iiol, then,

and there, to wit, the fime nine and twentieth

Day of December, in the fecond Year of the

Reign of our faid Lord and Lady the King and
Queen that now are, abovefaid, at the afore-

faid Parifh of St. Ckmtnt Danes in the County
aforefaid, faldy, malicioufly, and traiterouQy

did prepare, and compofe, and then and there

did caufe and procure to be prepared and com-
pofed, as alfo into your Cuftody and Poffef-

lion, then and there unlawfully, fecretly, and
traiteroufly, did obtain, detain, conceal, and

keep, divers traiterous Letters, Notes, Menno-
randums, and Inftru6tions in Writing, to fhew

and inform the aforefaid Lewis, then, and yet

the French King, and his Subjefts, then and yet

Enemies ofour faid Lord and Lady, the King
and Queen that now are, of and concerning

the Number, Force, and Condition of certain

Ships, for and on the Behalf of our fiid Lord
and Lady, the King and Queen ofEngland, then

and there defigned, and preparing, for their

Defence of their Kingdom of England, and
their Enemies aforefaid to repel, and refift

;

and how fome of the fame Ships were Manned,
and of the Names of feveral of the Captains

of the faid Ships ; and how the Caftles and
Fortreffcs of our fiid Lord and Lady, the King
and Queen, called Portfnwuth, South-fea, and

Gofport, within this Kingdom of England, were

ftrengthened, and fortified, and how thofe fime

Caftles and Fortreffes into the Hands and Pof-

feflion of the farne Enemies of our fiid Lord
and Lady, the King and Qiieen, might be taken,

and feized -, as alfo of the Time, Places, Ways,
Mannet-s, and Means, by which, when and

where the fame Enemies of our faid Lord and

Lady, the King and Queen that now are, this

Kingdom of England might invade, and infeft -,

and they the faid Enemies, and the Ships of

the faid Enemies of this Kingdom of England

fhould fight againfl our faid Lord and Lady,
the King and Queen ^ and their faithful Sub-

je61:s. And that during the War aforefaid, to

wit, the aforefaid thirtieth Day of December

now laft paft, you the fiid Sir Richard Grahme,

John AJhton, and Edmund Elliot, at the afore-

faid Parifh of St. Clement Danes in the County

aforefaid, unlawfully, and traiteroufly did hire,

and prepare, and then and there did caufe and

procure to be hired and prepared a certain Ship,

and three Men, you the faid Sir Richard Grahme,

John AJhton, and Edmund Elliot, with the fame

traiterous Letters, Notes, Memorandums, and

Inftrudlions in Writing, from this Kingdom of

England, unto, and into France in Parts beyond

the Seas, then and there under the Rule and

Government of the aforefaid Lewis the French

King, then and yet an Enemy of our faid Lord
and Lady, the King and Queen, fecretly, during

the War aforefxid, to carry, and tranfport, to

the Intent the fam.e traiterous Letters, Notes,

Memorandums, and Inftruftions in Writing

there, in Parts beyond the Seas, to the afore-

faid Enemies of our faid Lord and Lady, the

King and Queen that now are, to deliver, and

difperfe during the War aforefaid, in Aid of

the faid Enemies of our faid Lord and Lady,
• the King and Queen, in the War aforefaid :

And'^that you the faid Sir Richard Grahne,

John AJhton, and Edmund Elliot, during the

Vol. IV.

War aforefaid, to wit, the aforefaid thirtieth

Day of December now paft, at the Parifh of
St. Clement Danes, in the County aforefaid,

" concerning, and for the fame your Treafons
and traiterous Adherings and Purpofes afore-
faid to execute and fulfil, malicioufly, traite-

roufly, and advifedly, then and there did hire
" and prepare, and then and there did caufe,
" and procure to be hired and prepared a certain

Boat, and one Man to the Jurors unknown,
" you the fiid Sir Richard Grahme, John AJhton,

and Edmund Elliot, from thence to and into the
Ship aforefaid, by you as aforefiiid, hired and
prepared to carry and convey : And that you

*' the faid Sir Richard Grahme, John AJhton, and
" Edmund Elliot, malicioufly and traiteroufly
"- into the fame Boat, then and there did enter,
" and yourfelves from thence fecretly in and by
" the fame Boat, unto and into the fame Ship,
" then and there did caufe and procure to be
" carried in Profecution of the Adhering afore-
" faid. And you the fiid Sir Richard Grahme,
" John AJhton, ^nd Edmund Elliot , then and there
" with the fame traiterous Letters, Notes, Memo-
" randums, and Inftrudlions in Writing, in your
" Cuftody and Poflefiion being, during the War
" aforefaid, to wit, the fame Day and Year, in
" and with the Ship aforefaid did fail, and de-
" part towards the aforefaid Kingdom of France,
" to the Intent the fame traiterous Letters, Notes,
" Memorandums, and Inftruftions in Writing,
" in Parts beyond the Seas to the faid Enemies
" of our faid Lord and Lady, the King and Queen
" that now are, to deliver, concerning and for
'* Aid, Intelligence, and Council, by you the
" faid Sir Richard Grahme, John AJhton, and Ed-
" mund Elliot, to the fame Enemies of our faid

" Lord and Lady, the King and Queen that now
" are, to give and yield, during the War aford-

" faid, againft the Duty of you Allegiance^
" againft the Peace of our faid Sovereign Lord
" and Lady, the King and Queen that now afe,
*' their Crown and Dignity, and againfl the Forrh.

" of the Statute in that Cafe made and provided.

EIow Jay you Sir Richard Grahme, are you Guilty

oj this Felony and High 'Treajon vjhereoj you Jiand

indited, or 'Not Guilty ?

L. Prejlon. My Lord, I have fomething hurri-

bly to offer to your Lordfhips.

L. C. J. Holt. What is it your Lordihip would
fay?

L. Prefton. My Lord, I find I (land indifted

by the Name of Sir Richard Grahme, Baronet, but

I do take mylelf to be entituled to another way
of Trial, as being a Peer of England, by Virtue

of a Patent before the Vote of Abdication wds

made -, and it was in a Time when all your

ProcefTes, and all your Writs went in the late

King's Name, and all Officers aded by Virtue of

his CommifTions. My Lord, this is a Matter

that concerns me in Point of Life, Eftate, Po-

fterity, and all that's dear to me -, and therefore

I defire to know whether your Lordfhips think

fit to allow me my Peerage -, I offer it, my
Lord, with all the Refpe6l and Modefty imagi-

nable.

L. C. J. Holt. My Lord, I apprehend your

Lordfhip to offer againft your being tried herej

that you are a Peer.

L. Prejlon. I take myfelf to be fo, my Lord..

L. C. J. Holt. My Lord, you muft make that

out to the Court.

G g g L. Prejlon.
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L. Prefton. I told your L.ordfhips the Ground

of my Claim and Apprehenfion : It is from a Pa-

tent I received before the Vote of Abdication,

when all Commiffions, and all Procefs, and all the

Courts of Judicature run in that Name.

L. C. J. Holt. Where is that Patent, my Lord ?

L. Prefion. It is in the Hands of the Houfe of

Lords.

L. C. J. Holt. My Lord Predion, we cannot

take Notice of that Patent ; If your Lordfhip

plead that you were made a Peer by a Patent un-

der the Great Seal of England, you muft produce

it under the Great Seal, that the Court may fee

what it is, and whether it be fufficient to juftify

your Plea,

L. Prefton. I hope your Lord (hip and this

Court will enable me to do that, by fending an

Order to the Clerk of the Houfe of Lords, to

bring the Patent hither -, for it is in his Hands.

L. C. y. Holt. My Lord, that is not in our

Power: If your Lordlhip take yourfelf to be a

Peer, and would thereby flop this Court from

proceeding to try you, you muft be ready to make

it out.

L. Prefton. I am ready to make it out : If I

had my Patent here, that would make it out.

Certainly there is fome Authority now in being

(I humbly offer it with all Submiffion and Re-

fped:) that may order the Clerk of the Houfe

of Lords to attend this Court, and produce this

Patent.

L. C. y. Holt. My Lord Prefton, we are not

to enable you to plead to the Jurifdiftion of the

Court,

L. Prefion. My Lord, I offer it with all Refpefl

.to the Court: J am concerned in it for my Life,

and my All, and if that be over-ruled, this I hope

you will do before you go on, you will hear me
by my Council.

L. C. y. Holt. My Lord, it is nothing that you

have iaid ; for if your Lordfhip plead this Plea to

the Jurifdiftion of tlie Court, it ought not to be

received without fhewmg your Patent,

L. Predion. My Lord, I defire my Council to

be heard to this Matter.

L. C. y. Holt. I know your Lordfhip has had

the Benefit of Council, and I know your Coun-

cil muft tell you, that what you fay goes for

nothing, unlefs you put in your Plea, and pro-

duce your Patent, that the Court may judge up-

on it.

*Sh7ohSomers * Mr. Soil. Gen, My hord, I
n JO n omers.

j^^^^ obfejved what my Lord Pref-

ton has mentioned— —
L. Prefion. Pray, Mr, Sollicitor, will you fpeak

out, that I may hear what you fay ?

Mr. Soil. Gen. My Lord, I fiy, I have taken

Notice of what your Lordfhip has offered : It has

been moft truly obferved by the Court, that it is

your Lordfhip's Part to make good your Plea, and

it ought not to be expefted that any Court fhould

help a Perfon to plead to its Jurifdiftion : But be-

caufe it ftiould not be pretended that an Advantage

was taken againft the Prifoner for a Defeft in Point

of Form, or that any thing was infifted on which

fhould have the leaft Appearance of a Hardfhip,

. and that we may proceed in the moft clear and

unexceptionable Manner that can be, I muft beg

leave to obferve to your Lordfhip and the Court,

how far this Matter which my Lord Prefion has

infifted on, has been debated and determined in

ajiQther Place.

L. C. y. Holt. So ; on Mr, Sollicitor.

Mr. Soil. Gen. My Lord upon the eleventh of

November 1689, my Lord Prefton did make fome
Claim in the Houfe of Lords that he was a Peer

of the Realm ; the Houfe of Lords demanding of

him upon what he founded his Pretence : He iaid

he claimed by Letters Patents from the late King
yames, which paffed the Great Seal before the

Time of the Vote of Abdication. The Lords re-

quired that thofeLetters fhould be produced, which
being done, and my Lord Prefion infifting upon
his Claim to be a Peer of England, the Lords
thought fit that Day to commit my Lord Prefion

to the Cuftody of the Black Rod. The next Day
being the twelfth of November, upon folemn De-
bate of the Validity of thefe Letters Patents, and
confulting with the Judges then prefent, the Lords,

7iemine contradicente, did adjudge and declare thofe

Letters Patents to be void and null : And by ano-

ther Order of the fame Date, they did order

Mr, Attorney General to profecute my Lord
Prefion in the King's-Bench for a High Mifdemea-
nor, in prefuming to claim Peerage by thofe Let-

ters Patents. And by a Third, it was ordered, that

the Letters Patents fhould remain in Cuftody

of the Clerk of the Parliament. Thus you fee,

my Lord, this Matter hath had already a fbleran

Determination in a Court which had the moft pro-

ger Conufance and Jurifdiftion of Claims in this

Nature. And they having pronounced their Judg-
ment, I did not think it would have been urged

again in this Place. I thought it proper to men-
tion thefe Things, to fhew how it comes to pafs

that my Lord Prefion has not his Letters Patents

to produce, and to fatisfy every Man that there

is no Hardfhip put upon my Lord Prefion, by
trying him here, when he ought to be tried by
another Judicature. The Lords have given Judg-
ment againft thefe Letters Patents, and have
ordered that they fhall remain in Cuftody of the

Clerk of the Parliament, and my Lord Prefion is

not a Stranger to thefe Tranfaftions ; and there-

fore if my Lord's Council had been of Opinion

he could have made any ufe of them, they would
have inform'd him he muft have taken another

Courfe to have got them, and could not expedt

this Court fhould make an Order for him, con-

trary to the Order of the Houfe of Lords, to

take the Letters Patents out of the Hands of the

Clerk of the Parliament, and this, to help him to

a Plea againft their own Jurifdlftion. I omitted

one thing, that upon the 27 th of the fame Month
of November, upon my Lord Preflon^s. humble
Submiffion and Petition, his Lordfhip was dif-

charged of his Imprifonment, and the Houfe of

Lords were pleafed to remit the Order given to

Mr. Attorney, for profecuting him in the Kin^s-

Bench for the Mifdemeanor : So that I cannot but

wonder to hear of this Claim of Peerage after that

Submiffion. But there is nothing offered to the

Court by my Lord that the Court can take any

legal Notice of Ifmy Lord will plead any thing

to the Jurifdiclion of the Court, he ought to have

his Plea in Form, and be ready with his Proofs to

make it good,

Mr. Serj. 1'hompft)n. My Lord Prefion, upon
this laft Order of the Houfe of Lords, has dif-

claimed any Right of Peerage when he made
his Petition, othervvife he had not been dif

charged. '

i. Prefion, My Lord, I beg leave-

Mr.
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Mr. Serj, 1'hompfon. Befides, my Lord, what

my Lord Predion offers is a Matter of Record, as

all Letters Patents are ; and though out of his

Hands he might have had Recourfe to the Record

of the Enrollment.

L. Prefton, For that, my Lord, I muft hum-
bly beg of you Lordlhips a little Time to put my
felf in a Capacity to plead it in Form. If you will

over-rule it, I can fay nothing to it ; I offer it with

all the Modefty and Refpeft imaginable.

L. C. J. Holt. It fliall do your Lordfliip no

Prejudice, my Lord ; God forbid but that you

fhould make ufe of all Advantages that you can

invent for your Defence. Bur, my Lord, we mufl

tell you, what you have offered is nothing that

we can take any Notice of, unlefs you had your

Patent to produce, and we cannot give your

Lordfhip Time to plead to the Jurilcliclion of the

Court.

L. Prefton. Then if your Lordfnips are pleafed

to over-rule this Matter, I fubmit, but I hope

you will give me leave to make all the juft Defence

I can make for myfelf Does your Lordfl:iip over-

rule me in it.''

L. C. J. Holt. I fuppofe we are all of the flime

Opinion •, if not, I fuppofe they will declare their

Minds.

L. C. J. PoUexfen, That which has been faid

by Mr. Sollicitor, was only that you and all the

World may be fatisHed that there is nothing of

Hardllaip put upon you. But the Court, if this

had not been faid, yet could take no Notice of

what you fay, unlefs it were pleaded, and pleaded

in legal Form. Bat if the Matter be as the King's

Council have reprefented it, that this Patent you

now pretend to have, hath already had its Deter-

mination in a proper Place, this Court, which

is an inferior Court to that of the Lords in Par-

liament, cannot intermeddle with it. We can-

not help you, nor can we fet up what was con-

demned there. So that you can entertain no

Hope or Expeftation of our doing any thing for

you in this Matter, or any Relief or Help by fuch

a Plea.

* L. C. Baron. My Lord Pre-

fton, you may remember (I am
fure fome of us that were there prefent do) that

you did decline further infifting upon this Matter

in the Houfe of Lords ; and thereupon you had that

great Favour from the Houfe fhev/n you, as the

King's Council have opened.

L. Prefton. I did decline it, 'tis true, my Lord :

When they had declared it a Mifdemeanor, I

made my Application to the Court, and therein

declared I was forry for having mifdemeaned my-
felf.

Mr. Serj. iTyompfon. If your Lordlhips pleafe,

we will read the very Orders of the Houfe of

Lords, to fatisfy my Lord Prefion, that we put

no hardfhip upon him.

L. Prefton. If there be any thing of Hardfliip

upon me in this Cafe, it is becaufe I think I have

a Right to infift upon this Matter, and cannot

have an Occafion or Power to have that which I

would make my Defence by.

L. C. J. Holt. Your Lordfhip Ihall have a fair

Trial, if you will pleafe to put yourfelf in a

Condition to be tried, by pleading to thelndifl-

ment,

Mr. Bar. Lechmere. The Lords in Parliament

have difclaimed you for being a Peer, and we can-

not make you one.

Vol. IV.

Sir Robert Atki

L. Prefton. My Lord, I hope your Lordfhips

will put no hard Thing upon me, but give me
Leave and your Lordfhips Help to make my De-
fence.

L. C. J. Holt., You fhall, by the Grace of God,
have all the Liberty you can defire to make your

Defence-, but you muff firft plead.

L. Prefion. Since your Lordfhips are pleafed to

over-rule me in this Cafe, I fhall fay no more of

it. I did not intend to offer any thing that might
be an Offence to the Court.

L. C. y. Holt. As I told your Lordfhip before,

fo I afTure you now again, it fhall do you no Pre-

judice.

• L. Prefion. Then, if your Lordfhip pleafe, fince

the Language is different in which the Indiftment

is written from that in which it was read, and
fome Things may be of different Signification in

both Languages, I defire the Indidtment may be
read in Latin.

L. C. y. Holt. Read it in Latin.

L Prefion. I have one Thing to beg of your

Lordfhip before it be read.

L. C. y. Holt. What is it you defire, my Lord ?

L Prefion., My Lord, I humbly defire, be-

caufe I cannot retain all the Contents in my Me-
mory, that my Sollicitor may have Leave to ftand.

by me.

L. C. y. PoUexfen. Do you all join in this De-
fire ? For if you fhould each of you feverally, have

it read a great many Times over, they that take

Notes in Short-hand may take a Copy of it as it

is read, and a Copy is not to be allowed,

L. C. y. Holt. If we find they defire to be trou-

blefome, we can over-rule them.

L. Prefion. I would be guilty of nothing that

may give the Court Offence, nor offer any thing

that fhould take up the Time of the Court unne-

cefTarily.

L. C. y. Holt. If they would have it read in

Latin, let it be read.

L. Prefton. If it be troublefome to the Court, I

wave it my Lord.

L. C. y. Holt. No, we do not think it trouble-

fome.

L.C. y. PoUexfen. Mr. Afl^ton, and Mr. Elliot,

do you defire to h^ve it read again ?

Afhton, Elliot. We all join with my Lord, and

defire it may be read in Latin.

L. C. y. Holt. Read it, [IFbich was done.]

CI. of Arr. yuratores pro Domino Rege £5? Do-

mina Regina, fuper Sacramentum fitiim prafentant

quod '^ contra formam Statuti in eo [cafu editi ^
provift.

L. Prefion. My Lord, I am forry I have taken

up fo much of your Time, I thought the Difference

of Language might have made fome Miftake,

which 1 thought would be ofAdvantage to me in

my Trial ; And for the fame Reafon, I humbly re-

queft you will pleafe to order me a Copy of the

Indictment,

L. C. y. Holt. My Lord, that we cannot do -,

it hath been frequently demanded upon thefe Oc-

cafions, but always denied. I have always known

it denied.

L. Prefion. Your Lordfhip will give me leave to

fay what your Lordfliip muft needs know much bet-

ter than I, There is a Statute in the 46th of £^.III.

that doth order a Copy of any Record to any Pri-

foner, or other Perfon, if he demand it : And it has

been granted, as I am informed in other Cafes,

particularly in the Cafe of Colonel Sidney.

Ggg2 L.c.y.
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L. C J. Holt. No, my Lord^ it was denied in

Colonel 5/i«fy's Cafe.

h. Prejion. If I mifcake, I beg your Lordfhip's

Pardon. It is a Reafon in a late Law made for

the Reverfal of Mr. Cornifh\ Attainder. The
Parliament do there fay that it was not a legal

Trial, becaufe he had not a Copy of the Indift-

ment-, and Time given him to prepare for his De-

fence.

L. C. J. Holt. Truly, my Lord, I do hot know
how that Matter ftands: That Reverfal of Mr.

Cornifh\ Attainder is but a private Aft of Parlia-

ment. I never faw it, nor heard it read, nor can

we take Notice of it. But your Lordlhip is to

be tried by the fame Methods of Law that all

Perfons that have gone before you have always

been. It has always been the Courfe, that die Pri-

foner fhould not have a Copy of his Indiftment •,

Colonel Sidney had it not ; and I remember, in the

Cafe of Sir Htnry Vane., in the Year 1662, he de-

manded a Copy of the Indiftment, and it was de-

nied him ; and it has been conftantly denied ever

fince in fuch Cafes.

L, PreJlon. I humbly defire to know whether

it was not granted in the Cafe of my Lord

Rujfel.

L. C. y. Holt. No indeed, tny Lord, my Lord

Rujfel had it not -, I can take it upon me to fay

that, for I know all the Proceedings in that

Caufe.

L. C. y, Pollexfen. No, my Lord, never any

Man had it in all my Experience.

L. C. y. Holt. Some of us that are here were

of Council for my Lord Rujjel at that Time, and

we did not advife him to demand a Copy of the

Indiftment, for we knew he could not have it by

Law.
L. PreJlon. I am very tender of taking up your

Lordfhips Time unneceflarily, but it ftands me up-

on to do all I can to defend myfelf ; may not I

have my Council heard to that Point ? Becaufe if

it be a Point of Law, though your Lordflnips are

of Council for the Prifoner, yet I beg that I may
have my Council heard to argue it.

L. C. y. Holt. To what Point would you have

your Council heard ?

L. PreJlon. To that Point, whether I may hot

have a Copy of my Indiftment according to the

46th of Edward the Third. That is the Point I

would have my Council heard x.o!.

L. C. y. Holt. There is no fuch Statute as your
L-ordfhip mentions, that gives the Prifoner a Co-

py of his Indiftment.

Mr. yones. If your Lord'Ihip pleafe to hear me
for my Lord PreJlon "

<

—
L. C. y. Holt. Nay, Mr. yones, you are mi-

ftaken in this Matter : If my Lord himfelf will

Ihew that there is any fuch Statute, we will con-

fider of it •, and if it be a Matter that requires De-
bate, we may affign my Lord Council to argue iti

but till then Council are not to be heard. My
Lord PreJlon, if your Lordfhip can fhew us that

Statute, pray do.

L. Prejion. My Lord, I defire none if it be

not fo.

L. C. y. Holt. I have heard a Difcourfe con-

cerning luch a Statute, but I could never find

it.

L. Prejion. I fuppofe my Sollicitor is here with
it ; there is fuch a Statute, my Lord.

L. C. y. Pollexfen. The Court over-ruled it in

the Cafe of Sir Henry Vane.

L. C. y. Holt. And fo it was I remember in

another Cafe, and in none of the Trials that have
been fince King Charles the Second came in, was
ever a Copy given that I know or heard of.

Mr. Soil. Gen. My Lord, this Statute that my
Lord Prejion mentions, 46 of £^. III. is printed

at large in the Preface to my Lord Coke's third

Report i and has been infifl:ed upon in feveral Cafes

in the King's-Bench, where the Prifoner has de-

fired a Copy of his Indiftment -, but a Copy has

been always denied, and this Statute has been ta-

ken to extend only to Records, which may be
Evidence for the Subjeft.

L.C.y. Pollexfen-. *Twas always ruled that it

did not extend to this Matter.

L. C. y. Holt. My Lord, 'tis a Mifconftruftion

of that Statute that your Lordfhip thinks that it

gives the Prifoner a Copy of his Indiftment : For
that Statute fays, that all Perfons fliall be free to

make ufe of the publick Records, and take Copies

of them, becaufe oftentimes the Records are Evi-

dences of Mens Eflates, and their Tides.

L. PreJlon. My Lord, an Indiftment I fup-

pofe is a Record.

L. C. y. Holt. But not fuch a Record as is with-^

in the Intent of that Statute.

L. PreJlon. My Lord, I am tender of taking up
your Lordfliips Time ; but fince all that is dear to

me is at Stake, I defire to this Point I may be
heard by Council.

L. C. y. Pollexfen. My Lord, I am fatisfied

you have had Council with you, Lhave heard a
great many. Does any one of them tell you
that this has been done ? If ever any one of

them will come and fhew us when it has been

done, you fay fomething, but I dare fay none of

them will, or can. Mr. yones there, is as like as

any body, but I believe he will not fay it ever

was done.

L. PreJlon. My Lord, I cannot fay my Coun-
cil has told me fo, but I have read fuch a Statute

myfelf; for it ftands me upon it, and I believe

there is fuch a Statute, and it will be produced

before your Lordfhips. If your Lordlhips will

infift upon not allowing me a Copy, I defire I

may be heard to it by my Council j for I take ii;

to be a Point of Law, with humble Submiffion to

your Lordfhips.

L. C. y. Holt. My Lord, we muft not hear

Council to debate plain Points that have no man-
ner of Queftion in them : It has been always dip-

allowed, and 'tis a fetded Point at Law, and as

plain as any whatfoever, that no Copy of an In-

diftment ought to be allowed to a Prifoner in Fe-

lony or Treafon.

L. Prejion. My Lord, there is a Statute that

fays it Ihall be allowed to all Perfons to have Co-
pies of Records, as well for, as againft the King,
and certainly the Indiftment is a Record, and a

Record of great Confequence to me at this Time

;

and though my Council has not told me when it

was done, yet thole that I have advifed with, do
fay that the Statute is exprefe.

L. C. Baron. If any doubtful Words be in fuch

a Statute, yet the conftant Praftice muft expound
it ; and fince it has been fo often denied, nay al-

ways, the Law is now fettled, that it is not with-

in the Meaning of that Statute.

L. C. y. Holt. We muft go in the Way of our

PredecelTors, we received the Law from them,

and muft not contradift the received Praftice of

the Judges in all Ages, nor alter the Determina-

tions
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tions that have been made in all Cafts of the like

Nature.

L. Pnfton. I hope your Lordfhips intend, and

I don't queftion it, that my Trial Ihould be a le-

gal Trial, If there be fuch a Statute that gives

me a Copy of the Indiftment, and the Court de-

ny it me, I am not legally tried.

L. C. J. PoUexfen. If you pleafe to name the

Statute, my Lord, it fhall be read to you ; but

you are miftaken if you think there is any thing

in that Statute that will do your Lordfliip Ser-

vice in this Point.

L. C. J. Holt. See the 46th of Ed. III. Read it.

L. Prejlon. Here is a Copy of the Record in

Court,

L. C. y. PoUexfen. It is not printed, but it is

mentioned in the Preface to my Lord Coke's third

Report, and 'tis mentioned no where but there

that I know of; but whether there were any fuch

Statute or no, Non confiat •, for it is not printed.

But if it be aStatute, it does not meddle with Things

of this Nature, fochaslndiftments; for you mufl

confider, my Lord, yours is not a Cafe different

from all other Cafes of like Nature as to this -, but

it is the Cafe of all Men that are tried as you are

to be. And if all People were to have Copies of

their Indiftments to make Exceptions out of them

before they plead, inflead of Days of Goal Deli-

very, the whole Year would not be fufficient, but

would be fpent before they could be brought to

their Trial.

L. Prejlon. My Lord, I am to defend my felf

as I can by Law, and not to confider what other

People's Cafes are. It is my particular Cafe now

;

what the Cafe may be as to any other hereafter,

or what the general Confequence may be, it not to

be confidered ; but if there- be any thing that is

legal, that can give me an Advantage in making
my Defence, I know your Lordfhips are too

juft to hinder me from taking Advantage of

it.

L. C. Baron. My Lord, it is no new Thing to

demand it ; it has been frequently demanded, but

it has been always over-ruled.

L. Prejlon. My Lord, it is now defired, and a

Reafon is given you that perhaps was not given

before : There is fuch a Law. My Lord Chief

Juftice fays well it is not printed, but it is a Re-

cord, and there is a Copy of that Record in Court.

I defired there fhould be, I am fure.

L. C. J. Holt. If you have a Copy of any Re-

cord of an A61 of Parliament, it Ihall be read,

if it be proved.

L. Prejlon. Nay, we offer nothing if we don't

prove it ; but there is fuch a Record, and theSol-

licitor is ready to atteft it. Pray fwear Mr.
Whitaker.

Mr. SerJ. Thompfon. Swear him.

Clerk of Arr. You fhall true Anfwer make to

all fuch Queflions as fhall be demanded of you

by the Court. So help you<jod. Is this a true

Copy ?

Mr. Whitaker. It is a true Copy.

L. C. J. Holt. Where did you examine it ?

Mr. Whitaker. My Lord, it is a true Copy of

the Record, I examined it at Mr. P^//y/'s Office

in the Tower.
L. C. J. PoUexfen. Upon what Number Roll is

it ?

Mr. Whitaker. There is the Number Roll and
all upon the Book.

Clerk reads. Item pria les Commons fue come re-

corde & queconque chofe en la Court le Roy de reafon

devoient demurrer illeoques pur perpetual evidence i£
eide de touts parties a ycelly £ff de touts ceiix a queux
en nul manner ills atteignent quant., meftier lour fuif.

Etja de nouvel refufent en la Court noflre dit Seignior

de ferche ou evidence encounter le Roy ou difadvantage

de luy. ^e pleafe os deiner per Eflatute que Serche

£5? Exemplification foit faitz as toutz Gentz de que-

conque Recorde que les louche en afcun manner auxy

Men de ce que chief encountre le Rey come autres Gentz.

Le Roy le voet.

L. C. y. PoUexfen. It is only Copies of Records
that they fhall have for Evidence.

L. C. y. HoU. My Lord Prefion., your Lordihip
hears by this Record, you may as well pray that

an Exemplification be made of this Indidlment as

a Copy ; for fo the Words of this Ad: run ; it

is only meant of thofe Records that were to be
given in Evidence. But this Indidlment that you
would have a Copy of, is not now to be given
in Evidence, nor to be exemplified, and foit does
not reach your Cafe.

L. Prefion. My Lord, this Indidlment is a Re-
cord, and a Record againft me, and I think it is

given in Evidence againfl me.
Mr. y. Eyres. No, my Lord, it is no Evidence,

but an Accufation ; it is no Proof at all.

L. Prefion. It is always fworn unto.

Mr. y. Eyres. The WitnefTes are fworn that te-

ftify the Matter of it to the Grand Jury, but the

Indidlment itfelf is no Evidence.

L,. C. y. Holt. Suppofe a Statute be doubtful,

as truly I do not take this to be, we are to ex-

pound the Statute as it has been expounded in all

Ages. It was never thought by any Judges in

any Reign, that this Statute did entitle a Prifoner

to have a Copy of his Indidment, but always

held the contrary.

Z. Prefion. Will your Lordihip be pleafed then

to allow me Council to be heard to it ?

L. C. y. HoU. No, my Lord, not Council in.

a plain Cafe : If the Court apprehend there is any

Matter that may be debateable, or whereupon

a Doubt may be made, we may afTign Council,

and fhall; but never in a plain Cafe, where

there is no Manner of Queflion.

L. Prefion. My Lord, here is a Doubt in this

Cafe.

L. C. Baron. But, my Lord, it's not the Doubt

of the Prifoner, but the Doubt of the Court, that

will occafion the afligning Council.

L. Prefion. But the Prifoner may offer his Doubt

to the Court, and your Lordfhips are fojuft, that

you will take Care that the Doubt may be legally

refolved.

L. C. y. Holt. My Lord, it is our Duty to fee

Juftice and Right done, and God willing, it fhall

be.

L. Prefion. And I am bound in Duty to my-

felf, in fuch a Cafe, to infill upon all Advanta-

ges I can have by Law.

L. C. y. HoU. My Lord, nobody blames you,

though your Lordfhip do urge Things that are

unnecefTary, or improper ; and we Ihall take Care

that it Ihall not tend to your Lordfhip's Preju-

dice. We confider the Condition you are in ; you

ftand at the Bar for your Life ; you Ihall have

all the fair and juft Dealings that can be ; and

the Court, as in Duty bound, will fee that you

have no Wrong done you,

Li, C /
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L. C. J. Pollexfen. My Lord Prefion^ for this

Thing that you now mention, in alJ Ages, in all

our Books, it is the fame Thing, and has been in

all Mens Cafes that have been for their Lives, de-

nied ; and this Statute that you bring is quite of

another Intent : For it is faid, the Records ftiall

remain in Court for perpetual Evidence, and the

aiding of all Perfons to whom they fhall belong.

My Lord, this is none of your Cafe ; for God
knows, you expeft no Aid from this Indiftment:

But this is meant of all Copies that concern

the Eftates of Men, that they may have Re-

courfe to their Records to make out their Evidences

to their Eftates, or to have them exemplified un-

der the Seal of the Court for Evidence : But to

have a Copy of an Indiftment, thereby to be ena-

bled to confult with Council how to make Excep-

tions to that Indiftment, is a Thing that has been

denied in all Ages, by all the Judges that ever were.

If any one can fay to the contrary, it were fome-

thing ; but Ihall we now admit Council to debate

a Thing that has been in all Ages denied, and ne-

ver admitted fo much as once ? That cannot be

expected from us.

L. Prejtcn. The Ad fays. That it fhall be all

Records that fhall be in Aid to any Perfon that

fliall defire it. Here is no Diftinftion made of

what Kind the Records are to be. If it be for the

Aid of any Perfon, it ought to be granted, and

I may be aided by this Record, if I have a Copy

of it; and I think it is hard, when I am fo much

concerned in this Record, that I cannot be help'd

to it by this Law.

L. C. y. PoUexfen. Conftant Experience has

gone according to what v/e fay.

L. Prefton. If that be Law, and it has not been

demanded, then they are not entituled to have the

Benefit of it: But now I demand it, fure it is

good Law.
L. G. J. Holt. It is no Queftion a good Law,

but not applicable to your Lordfhip's Cafe: I

fuppofe we are all of the iame Opinion ; if any

think otherwife, I defire they would fpeak,

h. Prefton. My Lord, I fubmit to the Court,

but then I defire one Thing. You know my Life,

my Fortune, my Reputation, my Pofterity, and

all are at Stake, and all that is dear to me muft

fall with me if I mifcarry : Therefore I take

Leave to reprefent, that I have had very fhort

Notice of my Trial. I do affure you, I have not

had above fix or feven Days Notice : I hope you

will not refufe me a little longer Time before I

come to my Trial-, and I have had no Copy of

the Jury yet.

Mr. Soil. Gen. If my Lord pleafe to plead to

the Indictment, that will be Time enough to

move afterwards, and till IfiTue is joined, it can-

not properly be moved for.

L. C. J. Holt. It is not proper to defire Time
yet, till you have put your felf upon your Trial,

by pleading to the Indidment.

L, Prefton. It was granted in Colonel Sidney's

Cafe: He had eight or ten Days granted him af-

ter he had pleaded ; and in the Aft for the Re-

verfal of Mr. Cornfto's Attainder, it is given as

one Caufe for the Reverfal, that he had not Time

to prepare for his Defence.

L. C. J. Holt. My Lord, feven Days is very fair

Notice. Your Lordfhip knew when the Seffions

- would be, and your Lordfhip might reafonably

expect, that you fhould be tried here : I think

truly you have had very fair Notice.

Mr. Aftjton. My Lord, we have had feven Days
Notice of our Trial, 'tis true. This Day Seven night

at Night we had Notice we were to be tried as

this Day ; but three of the feven, we had not the

Liberty of feeing any Friend, or Council, or any

body, not till Tuefday Night, and that we got

with great Application, and great Charge, to get

an Order for Council to come to us : So that

though we had feven Days Notice, yet we have

had but three Days in all to confult with any body •,

and we never have had a Copy of our Jury till

this Minute.

L. C. J. PoUexfen' We fee the Nature of the

Thing, and I am forry that I muft fay, it is fit

that we fhould take Notice of it. Perhaps the

Thing that you are accufed of is not true •, but if

it be true, you fee what it is, that there are Let-

ters and Papers preparing for a Defign to fet all

the Kingdom in Confufion. Men that will ven-

ture upon fuch fort of Things, are not to condemn
the Law, if it be a little hard upon them •, for

'tis the common Prefervation that is principally

aimed at in Profecutions of this Nature ; and if

this Accufation be true, 'tis but juft and reafona-

ble, that all Speed fhould be uf.;d to enquire into,

and prevent it ; and as it falls out in this Cafe, it

is not in our Power to do it. This SefTions is fet

before this Bufinefs is known, and this is an A6t
done in this County, and therefore the SefTions is

the proper Place for the Trial •, and fo you have

the fame fort of Proceedings that all other Cri-

minals have, which are very many, though I

hope not many of fo high a Nature, Seven Days
Notice you have had, you acknowledge ; if my
Lords pleafe we will indulge you as far as we can,

and give you Time for your Trial till to Morrow,
but you muft plead prefently.

L. C. J. Holt. My Lord, we debate the Time
of your Trial too early ; for you muft put your

fclf upon your Trial firft, by pleading.

L. Prefton. My Lord, I hopi I flmll always carry

my felf as becomes me towards the Court -, but I

do not really think that you have any Trials that

are of fo great Concernment, and this fure is a fit

Time for me to offer it •, for it may be I have a

great many WitnefTes in the Country, and at a

Diftance from this Place, and one another,

L. C. J. Holt. My Lord, we cannot difpute with

you concerning your Trial, till you have pleaded.

I know not what you will fay to it, for ought

I know there may be no Occafion for a Trial. I

cannot tell what you will plead ; your Lordfhip

muft anfwer to the Indi£tment before we can en-

ter into the Debate of this Matter.

L. Prefton. Will your Lordfhip give me
Leave to move it afterwards?

L. C. J. Holt. You may offer any thing then

concerning your Trial : If you can fhew any Reafbn

to defer it, it will be proper to do it then.

L. Prefton. Truly, my Lord, I think one Rea-

fon why my Trial ought to be put oflf is, becaufe

I have Privilege of excepting againft fo many
of my Jury ; but if I have not Time to look in-

to the Pannel, I fhall lofe that Privilege.

L, C. J. Holt. We are not to come to that

yet, you are to plead now.

L. Prefton. Then your Lordlhips are pleafed to

over-rule my Claim of Peerage.

L. C. y. Holt. My Lord, we are of Opinion you

ought to plead to this Indi6tment.

Glerk of Arr. What fays your Lordfhip, are you

guilty of this High Treafon, or not guily ?

L, Prefton.
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L. Prefion. Not guilty.

Clerk of Arr. Culprit. How wilt thou be tried ?

L. Prejlon. By God and my Country.

Clerk of Arr. God fend you a good Deliverance.

John Afhton, What fayefi thou ? Art thou guilty

of the fame High Treafon, or not guilty ?

Mr. Afhton. My Lord, I have only this to ob-

ferve, befides what my Lord Prefion has offered :

As to the Bufinefs of the Aft of Parliament, your

Lordfhips have been pleafed to over-rule that Plea ;

but, my Lord, I am told, that if an Indiftment

be faulty, but even in a Letter, we cannot be

found guilty upon that Indiftment. Now, if we
never have a Copy of that Indiftment, how (hall

we know whether there be any fuch Fault in it.?

Your Lordfhips, who are our Council, I fuppofe

have never feen the Indiftment, and fuppofe there

be twenty Faults, we have not the Advantage of

them, by not having a Copy ; and how fhall we
come to have any Advantage, if neither your
Lordfhips, who are our Council, nor we our felves

can fee them. It may turn upon that.

L. C. J. Holt. But we will fee it when you come
upon your Trial.

L. C. J. Pollexfen. That is a Mis-information,

for it may be fuch a Letter as is not material, and
it may be fuch as is material ; as I fuppofe your

Name being Afhton, the A fhould be left out, it

would then be a Queftion, what there would be

to charge you.

Mr. Afhton. We know that it has been fo in fe-

veral Infiances.

L. C. J. Pollexfen. It may be fuch an OmifTion

that may make it no Crime, but we mull not pre-

fently conclude that it is fo ; but you have heard it

read, and fb have we j if there had been any fuch

Letter miflaken, it would have been taken No-
tice of.

Mr. Afhton. As to the reading, there may in

the reading of the Indiftment be many Words not

nicely obferved. I fuppofe the Indiftment be right;

I fay it is poflible it may, or it may not •, but if

your Lordfhips never fee it, who are our Council

by Law, nor you will allow us Council to look into

it, if there be forty Faults in it, we have no Ad-
vantage of it.

L. C. J. Holt. We mufl not allow you Coun-

cil to pick Holes in the Indiftment, that never

was done. If you aiTign any Reafon, we may
afTign you Council to debate any Matter of Law
that may arife, but never was Council allowed to

find out Faults in an Indiftment. When you

come to your Trial we fhall try you upon your In-

diftment, and if there be any thing confiderable,

you are to fuppofe we IVjall obferve it for your

Advantage.

Mr. AJhton. My Lord, we never had a Copy of

the Pannel of our Jury ; I pray we may have it.

L. C. J. Holt. That you cannot have till you

have pleaded.

L C. Baron. Mr. Afhton, we have over-ruled my
Lord Prejion about a Copy of the Indidtment

:

Do you think we fhall grant it you, when we have

denied it him ?

Mr. Afhton. My Lord, I defire we may have a

Copy of the Pannel.

L. C. y. Holt. You muft plead firft.

Clerk of Arr. Are you guilty of the High Trea-
fon, or not guilty ?

Mr. Afhton, Not guilty.

Clerk of Arr. How will you be tried ?

Mr. Afl:)ton. By God and my Country.

Clerk ofArr. God fend you a good Deliverance.
Edmund Elliot, How fay you. Are you guilty

of the fame High Treafon, or not guilty ?

Mr. Elliot. Not guilty.

Clerk of Arr. How will you be tried ?

Mr. Elliot. By God and my Country.
Clerk of Arr. God fend you a good Deliverance,
L. Prefion. My Lord, I hope now it may be

Time to pray that my Trial may be deferred.
L. C. J. Holt. Why would you have it deferred ?

L. Prefion. Becaufe of the Diftance of my Wit-
neffes, and other Things that would be neceffary
for me to have to prepare me for my Defence

;

and befides, we have not had a Copy of the Pan-
nel of our Jury, and the Reafon of the Law does
order, that becaufe it gives us Liberty to except
againft them, and that we cannot know how to
do, unlefs we inform our felves of the Men ; and
therefore I beg that I may have a Copy of the
Pannel.

L. C. J. Holt. As for having a Copy of the Pan-
nel, the Court grants it. Let them have a Copy
of the Pannel.

Clerk of Arr. Here is one ready for you.
Mr. Soil. Gen. There was Diredlion given that

there fliould be one ready.

Mr. Afhton. We have demanded it every Day
fince we had Notice of our Trial.

L. C. Baron. You could not have it till there
was an Iffue joined, and that could not be till you
had pleaded.

L. C. J. Holt. And as to the putting off your
Trial, I know not to what Time to put it off.

L. Prefion. My Lord, I am willing to have this

Matter tried as foon as polTible j for it cannot but
be uneafy to me to lie under thefe Accufations

;

but fome of my WitnefTes live in the Country,
at a remote Diftance. If it may be, next Term,
my Lord, or the next SefTions ; for, if I have
a Copy of the Pannel to Night, and am to

be tried to Morrow Morning, how can I pro-

vide for my Defence } I cannot be prepared
to except againft the Jury, and I am fure you
will be tender, and confider the Cafe of a Man,
whofe Life and Fortune are concerned in this

Bufinefs.

L. C. J. Holt. To put it off till the next Term,
is to remove it out of this Court ; that we cannot

do, and to put it off till after the Term will be

too long a Time.

L. C. J. Pollexfen. We cannot fit here after Mon-
day, becaufe the Term begins on "Tuefday.

L. Prefion. My Lord, this Term is always a

fhort Term, and if I be tried to Morrow, it

is trying me without giving me Time for my
Defence.

Mr. Soil. Gen. My Lord, there has been all

the Care taken that the Nature of the Thing

was capable of, to prevent any Complaint of

this kind. Order was given, that my Lord and.

thefe Gentlemen fhould have Notice as early as

was pofTible. As foon as ever Mr. Attorney-

General had had an Opportunity of looking into

the Evidence, Notice was given them , that

they fhould be tried, and that this was the

Day appointed for their Trial. But there fhall

be no contending in a Matter of this Na-

ture for a Day. If it be defired, and the Court

pleafe to put it off till to Morrow, we are

contented ; but there can be no Reafon to put

it off for a longer Time. As there is always

a Tendernefs to be ufcd, and I know will be*

and
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•and, as far as I am concerned, always fhall be to-

wards Perfons in thefe Circumllances ; fo diere is

a Regard to be had towards the Government and

the Publick. I am fure if the Accufation that is

againft thefe Gentlemen is true, the Government

is highly concerned that this Matter fhoul^ come

to a fpeedy Examination, and that Perfons that

enter into fuch Defigns be brought to Judgment.

The Charge in the indidment is of fuch a Na-

ture as draws very great Confequences along with

it j it concerns no lefs than the Life of the King

and Qiieen, the Deflrudlion of the Fleet of the

Kingdom, and the Invafion of the Realm by the

Forces of a Declared Enemy. Thefe are the

Things that the Prifoners are charged with, and

certainly there ought to be no Delay in the fearch-

ing into fuch Matters as thefe. They have had

a Week's Notice of Trial already, and for ma-

ny Days of that Week, at leaft they have had

as many Council to affift them as they defired,

and all the Sollicitors that they had a Mind to,

-have had free Accefs to them ; fo that they have

wanted no Opportunity to prepare for their Trial

that Men in their Circumftances could have. As
to what has been faid with relation to the Jury,

the Law indulges them in the Number of their
' peremptory Challenges, without being put to

Iliew Caufe, and the Court hath granted them at

"the very Inftant of their Pleading, a Copy of the

Pannel ; and there is a reafonable Time between

this and to Morrow for their making fuch En-
quiry into the Jury as is juftifiable, and fit to be

made : But if by Time to look into the Jury,

it be meant, that there may be a Time for tam-

pering, that I am fure your Tendernefs of the Go-
vernment will not permit ; you will take Care as

much that no fuch thing be done, as you will that

they iliould not be furprized. If your Lordfliips

are pleafed, that the Trial be put off till to Mor-
row, we will be ready to Morrow to attend it.

L. Prejlon. My Lord, 'tis a very hard Prefump-
tion thatMr.Sollicitor makes of our asking a Copy
of the Pannel, that it is with a Defign to tamper
with the Jury.

-' Mr. Soil. Gen. I did not fay fo, but I faid till to

Morrow was Time enough to make a juftifi-

able Enquiry.

L. Prefton. But if I be to be tried to Morrow,
I am willing to be tried to Day, for I am as

ready now as I (hall be then.

L. C. J. Holt. It may be fo, and as ready as you
will be after the Term -, but I know not what your

' Lordfhip means by eipreffing fuch Refentment,

that becaufe you can't have what Time allowed

you would, therefore you will have none, but be

tried now,

L. C. J. Pollexfen. You may have Time enough
to prepare yourfelf as to the Jury, certainly, be-

tween this and to Morrow.

Mr. Serj.Thompfon. My Lord, we that are for

the King, have given thefe Gentlemen Notice long

enough to be prepared, if we fliould try them
now ; for that's the Time we gave Notice for : But

becaufe we would indulge them as far as we could,

we are willing that they fhould have till to Mor-
row, and intending them that Kindnefs, are not

ready to try them to Day, and there can be no

Pretence for them to put off their Trial any longer

;

for there can be no want of Evidence as to the

Fadl we can charge them with ; for all the Evi-

dence that we fhall bring againft them was taken

from themfelves, or the greateft Part of it.

L. C. J. Holt. Well, wliat Time will you be
r^ady then }

Mr. Serj. Thompfon. To Morrow Morning.
L. C. J. Holt. Then to Morrow at Eight

o'clock you are to be tried.

L. C. y. Pollexfen. My Lord Prejlon, do but'

confider you have had feven Days Notice, and.

to Morrow makes eight.

L. C. J. Holt. You had Notice for this Day,
this Day feven-night.

Mr. Afhton. But we have had only three Days
Time to confuJt with our Council, though we
defired we might have our Council come to us

that Day.

Mr. Soil. Gen. They were told, they muft ap-

ply themfelves to the King for that at the fame
Time.

Mr. J/hton. We did fo that Night to my Lord
Sidney; then Sunday interven'd, which was no Day
for Bufinefs, and we could not have our Order.

On Monday we could not have it till Night ; fo

that it was Tuefday before we could get any body
to us. My Lord, it is a weighty Concern, and
all fuch hafty Proceedings were thought very hard
in the late Times, and particularly the denying
Mr. Cornijh Time -, and 'tis one of the Reafons gi-

ven in this King's Declaration for his coming here

into England, the Hardlhips that the Law laid

upon Men in their Trials, which he came to pre-

vent.

L. C. y. Pollexfen. The Hardihip that was upon
Mr. Cornijh was, that he was taken upon the Tuef-

day off from the Exchange, and tried before that

Day feven-night, and that was hard indeed : But

befides, he was taken about his Bufinefs off frorii

the Exchange. I know not whether you were

about your Bufinefs, your lawful Bufinefs, when
you were taken, God of Heaven knows that.

And pray confider, here is a Matter of very great

Confequence on the one Side, and on the other

:

For if Men be plotting againft the Government,

to give them Time to carry on their Plots will be

mifchievous on that Side.

Mr. AJhton. My Lord, till that be legally

proved before your Lordfhips, that is but a Sup-

pofition.

L. C. y. Pollexfen. That will lie upon them to

prove.

L. C. y. Holt. Mr. AJhton, we are to fuppofe you

not guilty, *till you are proved guilty.

Mr. Afhton. Then, my Lord, the Law fays we
may except againft fo many Perfons ; what is the

End of the giving us a Copy of the Pannel ? 'Tis

not to be prefumed we can do it by their Faces

;

for what can I fay to the Face of one I never faw ?

We muft enquire concerning the Men, and that

is a Work of Time ; for fome of thefe Gendemen,

I prefume, live eight or ten Miles out of Town.
Is it poffible for me before to Morrow Morning

eight o'clock to fend to thirty-five Men to en-

quire after them ?

L. C. y. Holt. No, nor is it intended you

ITiould.

L. C y. Pollexfen. Nay, if you intend to fend

to the Jury-men, we have no Reafon to give you

Time.
Mr. Afhton. I mean to enquire after the Men,

their Lives, what Religion they are of, what fort

of Men they are.

L. C. y. Holt. I fuppofe they are all Prote-

ftants of the Church of England; but fuppofe

they are all Strangers to you, and yet good and

lawful
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lawful Men of the County, and there be no Dif-

ference betvv^een you and them, then they are fit

to try you.

Mr.Ajhton. 'Tis true, my Lord, but if I have

Liberty to except againft thirty-five, I ought to

know fomething of them.

L. C. J. Polkxfen. Yes, and inform yourfelf as

well as you can of them, but not to fend to them,

that is not to be permitted.

L. Pre^on. There is another Point to enquire

of them, and that is, whether they be Freeholders

or not ?

L. C. J. Polkxfen. We have neither your Lord-

fhip's Affidavit, nor the Oath of any other Perfon,

only an Allegation.

L. C. J. Holt. My Lord, you muft expeft your

Trial to Morrow Morning ; we cannot put it off,

we are limited in Time, the Seffions can hold no

longer than Monday., becaufe of the Term.
Mr. Apton. Then will your Lordfhip pleafe to

put it off till Monday ?

L. C. J. Holt. No, we ffiall not have Time to

do it, it may be a long Trial.

L. Prefton. I proteft to your Lordfhips, I can-

not be ready to Morrow to make that Defence I

defire, and defign to make, and which I may
make if your Lordfhips give me a longer Day.

Clerk of Arr. Here is a Copy of the Pannel for

your Lordfhip.

[It was delivered to the Lord Prefton, who
gave it to his Sollicitor.]

Mr. A/hton. My Lord, we fhall not have Time
to enquire into the Jury.

L. C. J. Holt. Look you, we are not bound to

do this, but you have it as foon as you have

pleaded.

Mr. Ajloton. My Lord, it will take up five or

fix Hours in Writing of it out, and we muft each

have a Copy.

Mr. Soil. Gen. They are all joined in one In-

diftment, and have joint Council, and joint Solli-

citors, as we are informed.

Mr. AJhton. Then I hope you will allow us Li-

berty till Monday for our Trial.

L. C. J. Polkxfen. The Court cannot allow

longer Time ; the Court here can fit no longer

than Monday, and here muft needs be a great deal

of Bufinefs to do of the ordinary Bufinefs of the

SelTions, and when that Day comes, perhaps it

will not ferve to go through with the Trial, and

then it muft be adjourned till after the Term, and

in the mean while, fome are in hopes the King

of France may come and determine the Matter.

M-. AJhton. Pray, my Lord, Let no Sugge-

ftion againft us prepoffefs the Opinion of the

Court before we be tried.

L. C. J. Polkxfen. I don't fuggeft any thing,

but 'tis in the Indiftment alledged againft you,

and that you are to be tried upon, and iffuch

Things be there fuggefted, as we would give you

all rcafonable Time for your Defence, fo we muft

take Care that the Government fuftain no Hurt
by Delays.

L. C. y. Holt. It is obferved by the King's

Council, that they are Things of very great

Confequence, and therefore they prefs for the

Trial.

L. C. J. Polkxfen. I cannot believe but that

you will be as ready to Morrow, as you can be

on Monday.

_
Mr, AJhton. The Government cannot be preju-

diced by putting it off till Monday, fure.

Vol. IV.

L. C, J. Polkxfen. The Evidence that is to

convidt you, lies all on their Side that are for the

King, and I cannot imagine where your Wit-
nelles fhould be, unlefs they are in France ; but

you had Reafon to expert your Trial, being ap-

prehended in the Manner as you were, and to

provide for it.

L. C. y. Holt. The want of Witneffes is only

a Surmife, and a Pretence, for there is no Oath of

any Witneffes that they want, or who they are

;

Indeed, if we had Oath made that they wanted
material Witneffes, and to material Points for their

Defence, that might be Occafion for our further

Confideration ; but fhall we put off a Trial upon
a bare Suggeftion of the Want of Witneffes ? Sure

that was never done.

L. C. y. Polkxfen. Name any one particular

Man that is your Witnefs, and the particular

Thing that he can prove •, for if any ofyour Wit-
neffes do know any thing of this Kind, it muft

be Particulars, and not Generals: If you will not

name them, it is plain, it is only a Pretence you
infift upon for Delay.

Mr. AJhton. My Lord, I infift upon the Point

of the Jury, that we have not Time to look after

them.

L. C. y. Holt. Then that of the Witneffes is

waved

.

L. Prefton. 'Twas I that defired Time for my
Witneffes.

L. C. y. Polkxfen. But you neither name them,

nor bring us any Oath about them, or of any

thing they can prove for you.

L. C. y. Holt. Pray don't fpend the Time df

the Court, nor your own Time unneceffarily, you

muft prepare for your Trial to Morrow.
Mr. AJhton. My Lord, there is not a Perfon in

Court, I believe, but will think it hard that we
are fo ftreightned in Time.

L, C. y. Holt. The Time you have had Notice

to prepare for your Trial, is fufficient.

Mr. AJhton. Mr. CorniJh''% Cafe has been com-

plained of as a very hard Cafe in this very Refpeft,

and we would hope, the King that now is, came

to reform fuch Abufes.

L. C. y. Holt. You have been already told,

wherein the Hardfiiip of that Cafe lay, I am fure

yours is not like it ; but take Notice, we will be

fitting here punftually at Eight.

L. Prefton. Will your Lordfhip pleafe to let us

have our Council come to us, and our Friends .?

L. C. y. Holt. Yes fure, you fhall have all that

is neceffary for your Defence that we can allow

you, but unneceffary Delays muft be avoided.

[Then the Prifoners were taken away by the

Keeper of Newgate to the Goal.]

S A B B A T I, 17 January^ 16^0.

TH I S Day, between the Hours of Eight

and Nine in the Morning, the Court being

fat, and thofePerfons who were return'd upon the

Jury were called over twice, and their Appearances

recorded ; then the Prifoners were brought to the

Bar.

Clerk of Arr. You the Prifoners at the Bar,

thefe Men that you fhall hear called and perfonal-

ly appear, are to pafs between our Sovereign Lord

and Lady, our King and Queen, and you, up-

on Trial of your feveral Lives and Deaths; if

therefore you, or any of you, will challenge them,

or any of them, your Time is to challenge them

Hhh as
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as they come to the Book to be fworn, and before

they be fworn.

L, Pref}on. My Lord, I beg your Lordfhip

will inform me, whether if I have any thing to

offer to the Court, it is proper before the Jury be

impannelled, or after.

L. C. y. Holt. My Lord, I don't know what

your Lordfhip has to offer ; I think you have no-

thing to offer why the Jury fbould not be fworn,

for now your Lordfbip has put yourfelfupon your

Trial, and are going to proceed in that Trial,

and the Jury are going to be fworn: If you have

any thing to offer, as to them, you may challenge

them.

L. Prejlon. Truly, my Lord, I have fomething

to offer, but it is only what I did humbly offer

Veflerday, and that is, That my Warning was

lo fhort, that I am not prepared for my Trial.

We had not above three or four Days wherein

we might confult about it, all the former Time
we have been kept clofe Prifoners ; we are now
brought here to be tried, without having Time
to look into the Pannel of our Jury. The Pannel

we had not till Yefterday, and I humbly beg,

that I may have fome Time to prepare for my
Defence.

L. C. J. Holt. My Lord, this is that which you

infifled upon Yefterday. Your Lordfhip faid you

wanted WitnefTes, and your Lordfliip did not then

mention what WitnefTes you wanted, nor was

any Oath made of any one that you wanted ; and

therefore the Court over-ruled you, and wifhed

you to prepare for your Trial, and would not put

it off: For if it fhould not be to Day, but fhould

be put off till another Time, it muft be the put-

ting of it off till another SefTions ; for we are

ftreightned with it in Point of Time, for the Sef-

fion can laft no longer than Monday ^ and you have

had convenient Notice,

L. 'Prejlon. Truly, my Lord, I think it is hard

when my Life and Fortune, and all are concerned,

that I fhould be hurried on to a Trial, only becaufe

the Court is ftreightned in Point of Time ; and

yet that is the only Reafon that I can perceive

why fuch Hafte is made. I defire a little more

Time to prepare myfelf, and I think it very hard

I fhould be \denied •, I mufl fubmit it to your

Lordfhips: Ir^ou will not allow me Time, I can-

not make my Defence as I would.

L.C.J. Holt. My Lord, as to the Shortnefs

of the Time, that is no Objeftion -, you have

had convenient Notice ; as much Notice as the

Law requires, and as much Time as without par-

ticular Caufe fhewn, hath here at any Time been

given in fuch a Cafe. If indeed there had been

any particular Reafon offered for putting off the

Trial, and you had made it appear by Oath, the

Court pofTibly might have put off the Trial -, but

becaufe your Lordfhip only fuggefted you wanted

a Witneis, naming neither Perfon, nor Place,

or Matter fuch Witnefs fhould prove, they are of

Opinion no Caufe appears for fuch Delay of your

Trial.

L. Prejlon. My Lord, I affure you I am not

prepared for my Trial.

L. C. J. Holt. My Lord, the Court over-ruled

this Matter Yefterday, 4t cannot be put off.

Mr. Soil. Gen. My Lord, I would humbly offer

your Lordfhip one Thing before the Jury be call-

ed and fworn. By the Law, thefe Gentlemen at

the Bar have the Privilege to challenge perempto-

rily to the Number of Thirty-five ; which is fo

great a Number, that if each of them fcverally

take Advantage of it (as they may do by Law,
and God forbid they fhould be denied any Ad-
vantage the Law gives them) it will be next to im-

pofTible to have a fufficient Number of Jurors ap-

pear fo as that we may proceed in the Trial.

L. Prejlon. Truly, my Lordj we don't hear

what Mr. Sollicitor fays.

L. C. y. Holt. Do you not ? Then I'll tell you
what he fays when he has done: Goon, Mr. Sol- •

licitor.

Mr. Soil. Gen. My Lord, all that I would know
of them is, whether they intend to take the Ad-
vantage that the Law gives them, of fingle and
particular Challenges ; for then they muft be tried

Severally ; or whether they will be content that

the fame Perfons that are challenged by any one,

fhall ftand challenged for all three. I leave it to

them to take their own Choice ; let them do what
they pleafe in it.

L. C. y. Holt. My Lord Pre/Ion, Mr. Sollici-

tor tells you what the Law is, that every one of

you may challenge five and thirty without

Caufe ; and if the Court fhould proceed to try

you all together, and every one of you fhould

challenge five and thirty, perhaps a fufRcient

Number will be wanting to try you: The Num-
ber challenged will then amount to 105 in all.

If fo be you agree in your Challenges, that what
' one challenges fhall be challenged by the other

two, then the Court will go on, and try

you all together, otherwife they will be forced

to fever you ; therefore he defires to know,
whether you will join, or fever in your Chal-

lenges.

Mr. Soil. Gen. Take your own Choice Gentle-

men, and do what you think beft.

L. Preflon. My Lord, the Matter of Challeng-

ing is fo great an Advantage to a Man upon his

Life, that for my Part I muft infift upon that

which the Law gives me, to challenge as many
for myfelf as I think fit, to the Number that the

Law allows me.
L. C. y. Holt. My Lord Prepn fays he will,

as 'tis fit he Ihould, take all Advantages he can:

What fays Mr. AJhton to it ?

Mr. AJhton. My Lord, I expeftthe fame Ad-
vantage.

L. C. y. Holt. You muft have it -, it is not pro-

pofed to preclude you from any Advantage that

the Law allows you : If you infift upon that Ad-
vantage, you muft have it, and then you muft

be tried feverally.

Mr. Soil. Gen. Then, my Lord, fince they are

pleafed to declare they will fever in their Chal-

lenges, we muft defire to fever them in their

Trial, and to begin with the Trial of my Lord

Prejlon.

Mr. AJhton. My Lord, T defire the Liberty to

be by when my Lord is tried,

L.C.y. Holt. No, no, that is not to be per-

mitted.

Mr. Serj. Thompjon. If you had joined in your

Challenges, then you had been tried all toge-

ther.

L. C. y. Pollexjen. That Advantage you lofe

by fevering in your Challenges ; you lofe the Af-

fiftance of each other at your Trial.

L. C. y. Holt. That is the Confequence \ but

do as you pleafe ; fet them by.

L. C. y. Pollexjen. It may be they do not fo

well weigh the Confequence^ therefore call

them
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them again. Gentlemen, do you confider the

Confequence of your not joining in your Chal-

lenges ? You muft not be by, if my Lord Preflon

be tried by himfelf, but muft withdraw, and there-

by you will lofe the Advantage of helping one

another.

Mr. Elliot. My Lord, I defire to be tried alone.

Mr.Ajhton. And fo do I, my Lord.

Z. C.J. Holt. Then, Captain Richardfon, take

them away.

\_Afterwards the Court was informed that

Mr. Elliot defired to be tried with my
Lord Prefton, and thereupon they were

called again.

L. C. y. Holt. Gentlemen, do you defire to be

tried alone, or with my Lord Prefton ?

Mr. Elliot- My Lord, if you pleafe, I defire

to be tried with my Lord.

Mr. Soil. Gen. Then we will try my Lord

Prefton by himfelf.

Mr. Soil. Gen. Does Mr, Aftjton defire it too ?

Mr. Ajhton. No, my Lord, I defire to be tried

by myielf.

Mr. Soil. Gen. Then we will try my Lord

Prefton by himfelf.

L. C. J. Holt. Mr. Elliot^ the King's Council

do not think fit to try you with my Lord Prefton.,

without Mr. Afhton; and unlefs you will all join,

you muft all be tried feverally.

Mr. Elliot. I can only anfwer for myfelf.

Mr. Aftoton. I am for being tried alone.

L: C. J. Holt. Then my Lord Prefton muft be

tried alone.

[The other two were carried back to Newgate^,

and the Lord Prefton was bid by the Clerk to

look to his Challenges ]

Clerk of Arr. Sir Goddard Nelthrop^ Baronet,

Challenged.

Sir "thomas Cooke, Knt. Challenged.

Sir William Hedges, Knt. Challenged.

James Boddington, Eiq-, Challenged.

Thomas John/on, Efq-, Challenged.

Ralph Bucknal^ Efq; Challenged.

Craven Peyton, Efq;

L. Prefton. I do not except againft him. Sworn.

Clerk of Arr. Then fwear Mr. Peyton^ [Which

was done.l

Lucy Knightley, Efq; Challenged,

Scory Barker, Eiq; Challenged.

Thomas Cuthbert, Efq; Challenged^

Alban Chaire, Efq; Challenged.

John Herbert, Efq; Challenged.

Hugh Squire, Efq;

L. Prefton. I have nothing to fay him. Sworn.

Clerk of Arr. John Hully, Efq. Challenged.

George Ford, Efq;

L. Prefton. I do not challenge him. Sworn.

Clerk of Arr. Henry Whitchot, Efq; Challenged.

John Croffe, Efq; Not appeared.

Thomas Smith, Efq; Challenged.

William Withers, Efq; Challenged.

Richard Cradock, Efq;

Mr. Cradock, My Lord, I know not how 1

came to be fummoned upon this Jury ; for I am
no Freeholder.

L. C. J. Holt. Then fet him afide.

Clerk of Arr. John Cane, Efq; Challenged^

William Jacomb, Efq;

Mr. Jacomb. My Lord, I am no Freeholder.

L. C. J. Holt. How long have you not been a

Freeholder ?

Mr. Jacomb, N^earte our Months*
Vol. IV.

L. C.J. Holt. Give him his Oath. \}Fhich

was done.]

Have you no Freehold in the County of Md-
dlefex in your own Right, nor in the Right of
your Wife .?

Mr. Jacomb. No, my Lord.
L. C. J. Holt. Then you muft go on to the

next.

Clerk of Arr. Jofeph Tiawfon, Efq;

Mr.Dawfon. My Lord, lam an antient Man,
and not fit to ferve upon the Jury.

L. C. J. Holt. Well, now you are here, for

this Time ferve ; we will excufe you hereafter,

Mr. Soil. Gen. My Lord, we challenge him for

the King.

L. Prefton. My Lord, I defire to know when
any one is challenged for the King, whether they

muft not fhew Caufe.

L. C. J. Holt. By and by, if there be not
enough they Ihall ftiew Caufe.

L. C. J. Pollexfen. You fhall have all that the

Law allows you certainly, my L9rd.

Clerk ofArr. Thomas Auftin, Efq; Not appeared.

Richard Paget, Efq;

L. Prefton. Has this Gentleman any Freehold ?

Mr. Paget. Yes, my Lord, I have in the Coun-
ty of Middlefex.

L. Preflon. I do not except againft him.

Mr. Serj. Tremain. My Lord, we challenge him
for the King.

L. Prefton. My Lord, I humbly defire they

may fhew their Caufe.

L. C. J. Holt. My Lord, Caufe is not to be

Ihewn by the King's Council till all the Pannel be

gone through; and then, if there be not twelve

left to try, then they are bound to fhew Gdufe

;

that is the Law.
L. Prefton. My Lord, it is a Thing of a very-

tender Concern to me ; I defire to know, if it

b^ not ufual that they fhould afTign the Caufe*

when they challenge any for the King : For if it

be not according to Law, it may be a Prejudice

to me ; and I defire I may have Council heard

to that Point.

L. C. J. Holt. My Lord, Ihall we aflign Coun-

cil to difpute Matters not difputable ? There is not

any more clear Cafe in all our Law than that: If

your Lordfhip pleafe, you fhall have a Book to

read, that the King is not bound to fhew Caiife

till the Pannel is gone through.

L. Prefton, Then I don't infift upon it.

Clerk of Arr. Walter Bridal, Efq; Challenged.

Samuel Hodgkins, Efq; Challenged.

Thomas Elton, Efq;

L. Prefton. I do not challenge him.

Mr. Serj. Tremain. Then we challenge him for

the King,

Clerk of Arr. Arthur Bayly, Efq;

L. Prefton. I nave nothing to fay againft him.

Sworn.

Clerk of Arr, johnMilner, Efq; Not appeared,

Richard Page, Efq;

L. Prefton. I do not except againft him.

Mr. Serj, Thompfon. Then we challenge him for

the King.

Clerk of Arr. Richard Marfto, Efq;

Mr. MarJh. My Lord, I defire to be excufed s

I am not fit to ferve upon a Jury.

L. C. J. Holt. Why ?

Mr. Marfli. I am thick of Hearing.

L, C. J. Holt. Methinks you hear me very vs^ellJ

Hhh 2 Mr^
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Mr. Marjh. Truly, my Lord, I do not hear

Well.

L. C. J. Holt. Well, you may fpare him if there

fee enough.

L. Prejlon. My Lord, I do not challenge him ;

I defire he may be fworn.

Mr. Serj. Tremain. We challenge him. for the

King.

Clerk ofjrr. Thomas Harriot,. Efq; Challenged.

Nath. Wall, Efq;

L. Prefton. I do not except againft him.

Mr. Soil. Gen. We challenge him for the King.

Ckrk of Arr. Matthew Browne, Gent.

L. Prejlon. I do not challenge him,

Mr. Serj. 1'remain. We ehallerige him for the

King.

Ckrk of Arr. 'Thomas Crojfe, Gent. Not appeared.

Robert Breedon, Gent.

L. Prejlon. I have nothing to fay againft him.

Sworn.

Clerk of Arr. James Paf-therkk, Gent. Challenged.

John B'aily, Gent. Challenged.

William Bourne, Gent, Challenged.

Henry Gerrard, Gent. Challenged.

Richard Cooper, Gent.

L. Pre§ion. I fay nothing to him.

M-. Serj. Thompfon. I challenge him for the

King.

Clerk of Arr. John Bignal.

L. Prefton. I do not challenge him. Sworn.

Clerk of Arr. James Feme, Gent.

L. Prefion. I do not challenge him. Sworn..

Clerk of Arr. Robert Longland, Gent. Challenged.

Edmund Salter, Gent. Challenged.

John Hawlet, Gent. Challenged.

Richard Fitz-Gerald.

L. Prejion. I do not except againft him.

Mf. Serj. Tremain. We challenge him for the

King.

Clerk of Arr. John Owting, Gent.

L. Prefion. I do not except againft him. Sworn,

Clerk of Arr. Mark Lawne.

L. Prejlon. I do not chajlenge hini. Sworn.

Clerk of Arr. Thomas Battle. Not appeared.

Francis Chapman, Gent. Challenged.

Gilbert Urwin, Gent. Challenged.

Richard Sealing, Gent. Challenged.

Edward Fuller, Gent.

L. Prejlon. J do not challenge him. Sworn.

Clerk of Arr. John Collins, Gent.

E. Prefion. I do not challenge him. Sworn.

Clerk of Arr. Thomas Hollins.

L. Prejlon. I have nothing to fay againft him.

Mr. Serj. Tremain. We challenge him for the

King.

Clerk of Arr. William Sikock, Gent.

L. Prejlon. I do not challenge hrm.

Mr, Serj. Tremain. We challenge him for the

King.

Clerk of Arr. John Prejion, Gent. Challenged,

Thomas Wright, Gent. Challenged.

Benjamin Boultby, Gent.

L. Prejlon. I do not challenge him. Sworn.

Then they were counted, and the twelve fworn

were thofe whofe Names follow.

JURORS.
Craven Peyton, Efq;
Hugh Squire, Efq;
George Ford, Efq;

Arthur Bailey, Efq;

Robert Breedon, Gent.

John Bignal, Gent.

James Feme, Gent.

John Owting, Gent,

Mark Lawne, Gent.

Edward Fuller, Gent.

John Collins, Gent.

Benjamin Boultby, Gent.

Then Proclamation for Information and Evi-
dence was made as ufual.

Clerk of Arr. S'k Richard Grahme, Hold up your

Hand [Which he did] • Gentlemen, you
that are fworn, look upon the Prifoner, and hearken

to his Caufe. He ftands indided by the Name of

Sir Richard Grahme, late of the Parifti St. Anne

within the Liberty of Wejlminjler, Baronet, toge-

ther wifh John AJhton, &c. prout in the In-

6'\Qcmt\\x.mutatis mutandis——and againft the Form
of the Statute in that Cafe made and provided.

Upon this Indiftnient he hath been arraigned, and
thereunto hath pleaded Not Guilty, and for his

Trial hath put himfelf upon God and his Country,

which Country you are ; your Charge is to en-

quire, whether he be Guilty of this Felony and
High Treafon whereof he ftands indidted, or Not
Guilty. If you find that he is Guilty, you are to

enquire what Goods or Chattels, Lands or Tene-
ments he had at the Time of the Felony and High
Treafon committed, or at any Time fince. If you
find him Not Guilty, you are to enquire whether

he fled for it. If you find that he fled for it, ^u
are to enquire of his Goods and Chattels, as if you
had found him Guilty. If you find him Not Guil-

ty, nor that he did fly for it, you are to lay fo,

and no more, and hear your Evidence.

Mr. Knapp. May it pleafe your Lordfhip, and
you Gentlemen of the Jury, This is an Indidl-

ment of High Treafon againft my Lord Prejion,

who is indicted by the Name of Sir Richard

Grahme, Baronet, and ftands now Prifoner before

you at the Bar ; and the Indiftment fets forth, that:

the Prifoner, together with one John A(hton and
Edmund Elliot, as falfe Traitors againft our Sove-

reign Lord and Lady, King William and Queen
Miry, not weighing the Duty of their Allegi^

ance, the 2gth of December, in the fecond Year
of their now Majefties Reign, at the Parifh of

St. Clement Danes, in this County of Mddlefex,
did confpire, confult and imagine, to depofe

their Majefties from the Throne and Govern-
ment of thefe Kingdoms, and to bring the King
and Queen to final Death and D.;ftru6lion, and
levy War within this Kingdom, and procure

an Invafion to be made here ; and that to bring

their Treafons to pafs, they did prepare and
compofe, and caufe to be prepared and compo-
fed divers treafonable Letters, Notes, Memo-
randums, and Inftruftions in Writing, which
were to inform the French King and his Subjeds,

and other Enemies of the King and Queen, of

the Number, Force and Condition of fl>eir Ma-
jefties Ships, and how fome of them were

Mann*d, and the Names of feyeral of the Com-
manders of them, arvd how the Caftles and Forts

of Portfmouth, South-Sea, and Gofport, within

this Kingdom were fortified, and how they might
be feized and furprized by the King's Enemies -,

as alfo to inform them of the Time, Places, Way§
and Means how they might invade this King-
dom, depofe their Majefties, and fight with

their
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their Ships againfl: their Majefties Ships, and caufe

and procure great Forces to be railed againft the

King and Queen, and fend Ships to plague the

City of London^ and War and Rebellion within

the Kingdom to procure ; and that they did know-

ingly and fecretly prepare and conceal two fevcral

Bills of Exchange for the Payment of Money to

the King's Enemies, and got thefe Bills of Ex-

change, Letters, Notes and Memorandums, into

their Cuftody ; and afterwards, the 30th of De-

cember^ for the Sum of one hundred Pounds, by

them, or fome of them paid, they did hire a Ship

to carry them and the faid Bills of Exchange, Let-

ters, Notes, Memorandums, and Inftruftions, in-

to Parts beyond the Seas, to, and among their

Majefties Enemies-, and did alfo prepare a Boar,

w^hich was to carry them to the Ship, and accord-

ingly they went into the Boat, and went on Board

the Ship with the Bills of Exchange, and Papers

aforefaid ; and being on Board they fet Sail, and

made away ^towards France with thofe Bills of Ex-

change and Papers, with Intention to difperfe

them, and to perfed their faid Treafons. And
the Indiftment further fets forth, that there was,

and is a War between our King and Queen and

the French King, and the People of thofe Parts,

under his Dominions, who are Enemies of the King

and Queen. The Prilbner, together with thofe

other two named before, as falfe Traitors, did ad-

here to the Enemies of the King and Queen ; and

to bring about this Treafon, they did procure

fuch Bills of Exchange, Letters, Notes, Memoran-

dums and Inftruftions, and did hire fuch Ship

and Boat to carry them and thofe Papers into

France ; and did go on Board the {aid Ship, and

failed away for France, with Intention to aid and

affift the King's Enemies in Counfel and Intelli-

gence, by thofe Papers, and Bills of Exchange, as

I before opened unto you ; and this is laid to be

againft the Duty of his Allegiance, againft the

Peace of their Majefties, their Crown and Dig-

nity, and againft the Form of the Statute in that

Cafe made and provided. To this Indiftment,

Gentlemen, the Prilbner pleaded, he is not guilty •,

find for his Trial hath put himfelf upon his Coun-

try, which you are. If we prove him guilty, it

is your Duty to find him fo.

M-. Soli. Gen. My Lords and Gentlemen of the

Jury, the Indictment hath been opened to you at

large, and I do not doubt but you have obferved

it : It confifts of two Parts, which are formed

upon, two feveral Branches of the Statute of the

251^1 of Edward III. The one is for compaffing

and imagining the Depofing and Deftruftion of

the King and Queen -, the other for aiding and

affifting the King and Queen's Enemies.

Treafon, Gentlemen, confifts in the Imagina-

tion of the Heart ; but becaufe that Imagination

of the Heart can be difcovered no other way but

by fome open Aft, therefore the Law doth re-

quire, that fome Overt-Aft, manifefting that In-

tention and Imagination, be alfigned and proved.

I doubt not but you have obferved that there are

feveral Overt-Afts of both thefe kinds of Treafon,

afTigned in this Indidtment.

Gentlemen, the general Defign of the Confpi-

racy (as will appear by the Evidence) was this

:

The King and Queen were to be depofed, and

this v?as to be effefted by a French Army, and

a French Fleet.

It will be eafily granted, that nothing more

dreadful can enter into the Imagination of an

Englfflman, than the Deftrudlion of our Fleet,

and the Conqueft of the Kingdom by the Arms of
France,

But yet it will be part of the Evidence that

we fhall offer to you, that the Prifoners, and
others of the Confpirators feem to be of another
Mind ; for amongft the Papers which were taken
with the Prifoners, you will fee one, which is

ftiled, 'The Refult of a Conference, wherein they
pretend to fhew the PofTibility of Reftoring King
James by the Power of the French King, and yet
to preferve the Proteftant Religion, and the Laws
and Liberties of the Kingdom. They themfelves
went no farther than to think it poffible ; and I

believe it will be hard to perfwade any othei- Eng-
lifhman, that it is poffible, unlefs one Inftance
could be given, that the French King ever em-
ployed his Arms for fetting up any body but him-
felf, his own Religion, and his own Government.
I never heard that he did pretend to form any
Part of his Glories upon the Virtue of Modera-
tion, or Self-denial. And there can hardly be
imagined a greater Inftance of Self-denial, than for

the French King, after he had deftroyed the Dutch
and EriglifJd Fleets, and fubdued our Forces at

Land, not to make ufe of his Succefs, fo as to

add thefe three Kingdoms to his Conquefts, and
poftefs himfelf of the uncontefted Domiinion of
the Sea for ever, but only to entitle him, at fo

great Hazard and Expence, to become a Medi-
ator between King James and the People of Eng-
land, and, by his Mediation, to eftablifh the

Proteftant Religion, and the Liberties of the

People : And yet, as abfurd as this feems, you
will find this to be the Refult of one of their

Conferences. I did never think it was the Part
of any who were of Council for the King in

Cafes of this Nature, to endeavour to aggravate
the Crime of the Prifoners, by going about to

put falfe Colours upon Evidence, or to give it

more than its due Weight ; and therefore I Ihall

be fure to forbear any thing of that Nature,

But I think it my Duty to give fome fhort Ac-
count of the Nature and Courfe of the Evidence
to be produced to you ; which confifting of fe-

veral Sorts, it will be in fome fort neceflary to

open it, that you may the more clearly appre-

hend it, and with more Eafe make your Obfer-

vations upon it.

Gentlemen, we fhall produce in Evidence, as

well living Witnefles, as Papers and Writings,

which by a ftrange kind of Providence were ta-

ken upon my Lord Prefion, and the other two

Perfons named in the Indiftment, when they were

apprehended ; and therein this Defign that I have

opened to you, will be made evident beyond all

Contradidtion.

As to the living Witneflfes, the Courfe of the

Evidence will be this. One Nicholas Pratt is

the Owner of a Smack, called xhs. Thomas 2Lr\d

Elizabeth, he does ufually entruft his Wife,

Jane Pratt, with the hiring out of this Smack ;

William Pafely is-^after of the VefTel, and has

of late been made a Part-Owner, to protect

him from being prefs'd ; for it is a Privilege

that the Owners of the VefTels claim, not to be

prels'd.

Some Time fince (the Witnefles will tell you

the precife Time) this Jane Pratt was fent for to

one Mr. Burdet's Houfe in the City, where Ihe

met with Mr. J/hton, who defifed to know,
whether Ihe could undertake to convey him

and
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and fome. others, with. Safety into France. She

iald, flie did not doubt but flie could do fo j and

thereupon Mr. Afoton told her, that he and his

Friends were Merchants, and Traders, and that

they fhould make great Advantage, to the Value

of a Thoufand Pounds at lead, if they could be

.there quickly. Their Difcourfe went no farther at

that Time; but Mrs. Pratt was appointed by

Mr. Ajhion to bring the Mafter of the Veffel along

with her, for he had a Mind to difcourfe himfelf

with the Mafter, and they were to meet at the

Wonder Tavern in Ludgate-ftreet ; and becaufe

there (hould be no Miltake about the Meeting,

Mr. AJhibn gave the Woman a Note of Diredion

in Wridng, ready to be produced.

Accordingly, by the 29th oiDecemb. Mrs. Frati

and the Mailer, came to the fFonder Tavern,

where Mr. Afilon met with them, and there

they treated of the Price to be given for the hiring

of this Veffel to carry them to France, and I think

150 Guineas was the Sum then infiftcd upon,

but no Bargain was made at this Time ; but there

was a new Appointment to meet the next Day,

which was the 30th of December, at Mr. Burdel's

Houfe.

The next Day, when fhe and the Mafter came

thither, they found there together AJhton and

Elliot, the two other Perfons named in the In-

diftment, and there this Matter was treated of

with great Secrefy in Mrs. Biirdet's Bed-Cham-

ber.

And they came to an Agreement that 100/.

fhould be the Sum to be paid to Mrs. Pratt for

conveying into France, AJhton ^n<\ Elliot, and two

other Perfons. So the Contraft was originally

made for others befides Mr. AJhton and Elliot, and

the Money was adually depofited by Mr. AJhton

and Elliot in Mrs. Burdei's Hands, and a Six-pence

was broken ; one Half of which was delivered to

Mrs. Burdet to kecip, the other Half Mr. AJhton

was to take along with him, and when the Mafter

had lafely landed them in France, Mr. AJhton was

to deliver his Halfof the Six-pence to the Mafter ;

which being brought to Mrs. Burdet, either by

him or Mrs. Pratt, upon the joining of the two

Pieces together, the Mafter was encituled to re-

ceive the hundred Pounds.

The next Appointment was to meet at one

Mr. Rigbfs Houie in Covott-Garden, and that was

to be on the one and thirtieth oi December, when
the Voyage was to be begun : And the Tide not

ferving to go through Bridge till late, the Ap-
pointment was to meet the later. When they,

Mrs. Pratt and the Mafter, came there, they found

only Mr. AJhton and Mr. Elliot -, but before that

Time Care was taken to provide a Sculler at Surry-

Stairs, to be ready to carry them on Board the

Smack, and the Waterman was appointed to ftay

in a little Ale-houfe thereabouts, to be ready when

he ftiould be called.

About ten o'Clock at Night four Perfons came

down together, and went into this Sculler with the

Mafter of the Smack, and made what Hafte they

could through Bridge till they came to Pickle-herring

Stairs, over-againft the Tower, where the Smack
lay, and there went aboard the Mafter and thefe

four Perfons, my Lord Prejton, a Servant of my
Lord Prejlon's, Mr. AJhton, and Mr. Elliot.

The Smack fet Sail immediately after they

were on Board, and their Hafte made them carry

away the Waterman's Coat, which he had lent

them whilft they were in thg ^QViHfr, ajid that

Accident was the Occafion of difcovering who
the Waterman was that carried them from Surry

Stairs.

After they w€re on Board the Smack, they were
poffeffed with great Fear of being furprized. They
knew the Nature of the Bufinefs they were about,

and the Danger they were in, if they fhould bedif^

covered ; and therefore when they were to pafs by
the George Frigate, a Man of War that lay in the

River, they defired the Mafter to hide them, which
he did,, by putting them, under the Quarter-
Hatches, a Place where they could not ftand or
fit, but muft lie along on the Ballaft, When they
were paffed by the George Frigate, they quitted that

Place ; but when they were near the Block-Houje

at Graves, they grew apprehenfive, and they de-

fired to be hid a fecond Time, which was accord-
ingly done.

And they continued to lie in that Place till

they were taken •, and it was a happy Thing they
did fo. The Place was fuch, that they had not any
Poffibility of throwing away their Letters and
Papers, though they had made Preparation for
it in Cafe of any Accident, having tied them
together, and fix'd a Piece of Lead to them,
that fo if they faw themfelves in Danger of being
taken, they might eafily fink the Pacquet : But
being fo clofe fhut up in this Place, that they
could not execute their Purpofe, the Papers
were taken, and will be offered to you in Evi-
dence.

Gcndemen, Captain Billop, by the Order of a
noble Lord, now prefent, was direded to ufe his

utmoft Diligence to feize fome dangerous Perfons,
of whofe Defign of going beyond Sea for fome
very ill Ends, an Intimation had been given. He
got ready a Pinnance well Mann'd, and went in

Purfuit of them down the River -, and both as he
went and return'd, he took Care to fearch fulpeft-

ed Veffels. When he came to this, he demanded
of the Mafter what Number of Men he had on
Boord, pretending he came to prefs Men: The
Mafter told him he had but three, and for thofe

he had a Proteftion. But the Captain faid he muft
be better fatisfied, and muft fearch the Veffel ; and
in the Search he found thefe four Perfons lying

concealed in this fecret Place, under the Quarter-
Hatches.

As they we>e taken out one after another, one
of the Seamen obferv'd Mr. AJhton to take up a

Bundle of Papers from off the Ballaft, and put it

in his Bofom ; and near the Place where the Pkper's

lay, he took up two Seals, which after proved to

be my Lord Prejlon'?, Seals when he was Secrfeta-

ry. Captain Billop being inform'd of this by that

Seaman, he put his Hand into Mr. AJhton's Bo-

fom, and took away from him the Bundle of Pa-

pers with the Lead fix'd to it.

When they were put on Board the Captain's

Pinnance, they all preffed him much, that he would
let them go on Shore at Gravejend, pretending

want of Refrefhment, they not having eaten, and
the Night having been cold -, but he did not think

that proper nor fafe, but told them, they fhould

go on Board the George Frigate, and refrefh them-
felves there.

When they came on Board the George Frigate,

all the three Gentlemen, and my Lord Prejlon

in particular, were very earneft with Captain
Billop to difpofe of the Bundle of Papers, mix-
ing extraordinary Promifes with great Comple-
ments. ^

Not
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Not prevailing there, when they were return-

ed to the Pinnace, they renewed their Sollicica-

tions, and one oi them told him, it would be

eaiy to remove all Sufpicion, by fixing the Lead
to fome other Papers of h'tde Significadon,

which were found in my Lord Prejion's. Pocket,

which he might produce, and they would with-

out Difficulty pals for the Papers that were ta-

ken.

Bnt the Captain was too juft to comply with

this Propofal. When they found he was not to

be moved, you will find from the Witneffes, diat

their Promifes were turned into Threats, and they

ufed another fort of Language.

When they were brought to Wlfitehall Stairs,

upon their Landing they gave Money to the Ma-
fter and the Seamen, defiring them to fay, they

were hired to go for Flanders, and not for France.

Gentlemen, ThefeThings which I have open'd,

carry a ftrong Prefumption of Guilt, for Englijh-

7nen, efpecially one of that Quality of my Lord
Prejion, to go into the Country of an Enemy,
without any manner of Pafs-port, and in fuch a

Manner as they could not expedl but to be feized

for Spies, unlefs they were affured, that their Cha-

rafter was fo well known there, that they fhould be

look'd upon, not as Perfons coming to get Intelli-

gence, but to give it ; unlefs they were well affured

of a good Reception when they came there.

But there is no Occafion to leave any thing to

conjefture in this Cafe ; what is contained in thefe

Papers makes the Defign of the Voyage beyond

Difpute. I think. Gentlemen, after you have heard

the Evidence, you will be very well fadsfied, that

ray Lofd Prefton, and the other two who fland

indicted, were equally concerned in the Papers

;

they were all alike earned to preferve them from

being feen ; they all foUicited for the difpofing of

them, and promifed Rewards if they might prevail.

Gentlemen, Thefe Papers are of various Na-
tures.

One I mentioned before, is entituled, 'The Re-

fult of a Conference between feveral Lords and Gen-

tlemen^ both Tories and Whigs \ in which it was un-

dertaken to prove the Poflibility and Methods of

Reiloring King James by a French Power, with-

out endangering the Proteftant Religion, and the

Civil Adminillration, according to the Laws of

this Kingdom.
Another contains Heads for a Declaration to

be prepared, in order to be publifhed when the

French have had Succefs at Sea, and are landing

;

and that is filled with fuch Pretences as they thought

mod fpecious, and moft likely to amufe and de-

lude the People.

There is another Sort of thefe Papers which
confifts of Letters. Thefe Letters are direfted

in falfe Names, and are not fubfcribed ; and it is

not to be imagined it fhould be otherwife. Yet,

Gentlemen, (though that is not the prefent Bu-
finefs) the Hands of the Writers of thefe Letters

are very well known, and the Subje6l Matter of

them will eafily reveal to you for whom they

were intended •, for though thefe Letters are moft
of them v/ritten under divers Cants, fome under
the Colour of Trade, fome of them under the

Colour of a Law-fuit for the Redeeming of a

Mortgage, others under the Notion of a Match,
and a Settlement to be made upon that Match,
yet the real Bufinefs is fo plain, that you need
but hear them read, to fee through the Dif-

guife.

Though they begin generally in the Stile of
Merchants wndng to one another, or the like,

yet towards the End of the L-etters you will ob-
fcrve Expreffions of Duty and Reverence (Terms
which do not ufually paft in Correfpondence be-

tween Perfons of that Sort) fufficient to fhew, that

fomewhat elfe was intended to be covered in what
went before.

Gendemen, It will appear to you, that fome
of the Writers of thefe Letters were of the

Number of thofe who were fecured the laft

Summer, when the French Fleet was upon our
Coafts, and you will obferve they complain, that

by realbn of that Reftraint, the Defign was very
much hindred, though they have endeavoured to

rjdeem that Lofs of Time fince their Difcharge,

and have carried on the Bufinefs with moreVigour
than ever.

In fhort, the Defign of thefe Letters is to

importune the fetting out of the French Fleet

with all poffible Expedition : They fay they muft
not fufi'er fuch a fit Seafon to be fpent unprofita-

bly : That the beft Time is between this and the

firft of March to come to a good Market ; and
if they come not before the tenth of March^ all

will be loft. In another of their Letters they fay.

If the Suit be well follicited and managed, it may
come to a final Hearing before the End of Eafler

Term.

They complain, that there are feveral indif-

creet Letters came from St. Germains, that turn

to the Prejudice of the Defign. Thofe Letters

are not enough difguifed to deceive the People

here, but fpeak too plainly what is to be expeft-

ed from themfelves, and from the French. You
will take Notice, that the Letters which all you

will hear, are all Bills with high Charafters of the

Bearer •, for which Reafon they write in fuch ge-

neral Terms, becaufe the Bearer was entrufted with

the whole. Some of the Letters fay, no Parti-

culars are, or need be expreffed, becaufe he will

inform them of every thing: Others, that

they could not write fo much as he could fay ; and

that nothing was wanting, but to allow him a full

and fit Seafon to give an Account of all the Bufi-

nefs ; and that they entirely depend upon his Ac-

count of them and their Condition.

And, Gentlemen j in one of the Letters the

Bearer is ftiled a Lord ; and to whom can that be

applied, unlefs to the Prifoner at the Bar?

In another Letter, when they fpeak of fending

the Copper and the Linnen (the Goods pretended

for carrying on the Trade) it is added, And what

the Meaning of that is, they muft refer to the

Bearer, who was able to give them a particular

Account.

I have mentioned fo much of the Papers, only

that you might have a general Notion of them j

that fo when you hear them read, you may more

readily make your Obfervations. I affure you I

have been as careful as I could, not to exceed the

Truth in opening any Part of the Evidence : But

it is your Part to fee whether what I have opened

be made out in Proof.

There is another Paper that gives an Account

of their Majefty's Fleet to be fent out this Sum-
mer ; and there is an Obfervation at the End of

it, that it was hoped it may be out in March. But

you will find by other Papers ( and particularly by

one of my Lord's own Hand-writingj that he was

of another Mind, that the Fleet would not be out

before June,

Gentle-
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Gentlemen, the laft Sort of Papers which I will

mention to you, are fome Memorandums and Notes

written by my Lord Pre/ion, wherein he gives an

Account of feveral Things of great Moment -,

which, as his Memoiy ferved him, are put toge-

ther without Connexion or Method, being only

to remind him of them when he fliould have Oc-

cafion to mention them.

He therein gives an Account of the Number and

Strength of the Englijh Fleet ; how they are Man-
ned, and who are the principal Officers and Com-
manders, and in what Time they will be out.

He likewife gives an Account of the Number
and State of the Butch Fleet, and how that is to

be divided and difpofed of.

And with relation to the French Fleet, there is

a particular Memorandum, That they muft be out

at fartheft in April; that they muft beoutfo as to

leparate the Dutch Fleet and ours ; that they muft

be fure to look in ztSpithead as they come by, and

fecure what Ships fhould be in that Harbour from

joining the reft.

There is alfo a Hint given of thofe that were

moft likely to com.e in to them : And there is Ad-
vice in what Place their Fleet fhould fight ours.

They muft not come fo high as Beachy, where

they fought the laft Year, but rather choofe to fight

in the Chops of the Channel.

There is an Account of Portfmoutb, how forti-

fied and garrilbn'd, that it had but five hundred

Men; that Gofport had nothing but Pallifadoes

about it, and South-Sea-Cajlle very weak.

There are Memorandums of other Heads proper

for a Declaration.

There are the Names of feveral Perfons, fome

of them with particular Charafters, and fome

without ; and amongft the reft, there is the Cha-

rafter given of the Clergy of the City of London,

that they are the worft of all others.

Gentlemen, we fhall proceed to the Evidence,

and firft call the living Witnefles, and then read

the Papers ; and when you have heard what the

one can fay, and what the other contain, we muft

leave it to your Confideration, and fubmit all to

the Diredlion of the Court.

Mr. SerJ. Tremain. Pray fwear Mrs. Pratt, Jane

Pratt.

[JVho was fworn, %vith /even or eight more.']

Mr. SerJ. Tremain. Mrs. Pratt, pray will you

tell us what you know concerning the hiring of

a Veftel, and whither it was to go .? and by whom
it was hired, and for what ? Pray tell your whole

Knowledge in this Matter.

Mrs. Pratt. Mr. Burdet, may it pleafe your

Lordfhip, fent for me to his Houfe, to hire a

VefTel to go for France, and asked me, if I could

carry them fecure. I. told them I could let them

have a Smack that would carry them ; and, if it

pleafe you, my Lord, we met feveral' times at his

Houfe, and at laft there was Mr. AJhton there, and

Mr. Afhton appointed to meet at the Dog Tavern

upon Ludgate-Hill ; I think they call it the Wonder

Tavern.

L. C. y. Holt. Miftrefs, pray begin again, and

fpeak out.

AS-s. Pratt. Mr. Burdet fent for me to hire my
Smack to go for France, and they asked me if I

thought it would carry them fecure. I told them
yes, I thought it would ; and I came feveral tim.es

about it to Mr. Burdet's Houfe. The Smack was

not then come to the Tower, as it did afterwards

;

and then after they fent for Mr. JJhtoft, and he

met me at Mr.5wr^^/'s,and meeting 2.tMr.Burdei's,

he gave me a Note, to meet at the Dog Tavern up-

on Ludgate-Hill, and there j^^ton met, but Mr.
Burdet did not come.

Mr. SerJ. Tremain. Who was with AJhton when
you met at the Dog Tavern ?

Mrs. Pratt. None but a Man of his, as Mr.
Apton faid : There we fat about an Hour and an
half and did nothing. At length we went away,
and appointed to meet at Mr. Burdet's Houfe the

next Day at feven or eight o'Clock, and there we
met, and the Bargain was made.

Mr. SerJ. Tremain. What Bargain ?

Mrs. Pratt. I ask'd 150/, and they told me that

was too much. Says AJhton, I will give you
Fourfcore ; fays Mr. Burdet, pray encourage them,
offer them 1 00 /. Thereupon he did offer 1 00 /. and
we agreed for 100/.

Mr. SerJ. Tremain. What Day was that, can

you remember ?

Mrs. Pratt. We met on the Monday, and the

Tuefday we agreed.

Mr. SerJ. Thompfon. What Money was paid ?

Mrs. Pratt. Ninety-three Guineas and Six-

pence.

Mr. SerJ. Tremain. Who was by when the Bar-

gain was made ?

Mrs. Pratt. Mr. Elliot was along with them,

Mrs. Burdet, and the Mafter of the VeiTel, at the

Agreement.

Mr. SerJ. Tremain. What is the Mafter's Name ?

Mrs. Pratt. His Name is Pafely ; and there was
Six-pence broken, and Niv. AJhton took one of the

Six-pences, and Mr. Burdet ordered him to give

his Wife the other, and fo he did ; and when the

Money was paid, Mr. AJhton brought in a Paper

wrapp'd up, and faid, we ftiould fee it told out, and
he told it out there, and it was ninety-three Gui-

neas, and the Six-pence.

Mr. SerJ. Thompfon. Who did they tell you they

were to carry into France ?

Mrs. Pratt. Truly, my Lord, they faid three,

that was all.

Mr. SerJ. Tremain. What followed then ? Did

they give you any Note where you were to ^come

for them?

Mrs. Pratt. Mr. AJhton bid Mr. Elliot write a

Note where they fhould come; it was at Mr. Rigly's

in Co-vent Garden, at the Seven Stars, and there we
were to meet at eleven o'Clock at Night ; and

when we came there, Mr. AJhton was within, and

went out and fetch in fome Company. Mr. Elliot

came, and two other Gentlemen that I never faw

in my Life before.

Mr. SerJ. Thompfon. Miftrels, you fpeak of the

breaking of a Six-pence, what was to be done with

that ?

Mrs. Pratt. My Mafter was to bring the half of

the Six-pence that Mr. Afhton had, to Mrs. Burdet,

and then we were to have the lOo/.

Mr. SerJ. Tremain. Had Mrs. Burdet the other

Piece ?

Mrs. Pratt. Yes, Mr. Afhton had one half, and

fhe had t'other.

Mr. SerJ. Thompfon. Was there any Provifion

carried on Board this Smack ?

Mrs. Pratt. Yes, there was a Hamper and a

Trunk, which were fetch'd from Mr. Burdef&

Houfe; my Ma.n, John Fijher, carried the Trunk,

and a Porter carried the Hamper, and I took

Care to fee it put in the Veflel.

Mr,
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M-. Serj. Tremain. When you came to Covent-

Garden that Night, what Difcourfe had you ? and

what Enquiries were there made, and by whom ?

Mrs. Pratt. Mrs. Afhton comes in, and fhe laid

Mr. Afhton was her Husband, and faid there was

ibme News from Court, of having Papers in a Hat,
and that they had chofen fome Lord or other:

Something it was, I remember, 1 can't tell what

;

but fays one Gentleman that flood by, and faid,

I was chofen the lafl Year, that fignifies nothing

;

and another faid, I miffed it ; it is only a Chrijtmas

Gambol, it fignifies little.

Mr. Serj. Tremain. What further Difcourfe had

they?

Mrs. Pratt. Mrs, AJhton faid fhe was afraid they

fhould have no very good Luck, for the Cock
crowed.

Mr. Serj. Tremain, Was there any Difcourfe

what Advantage they fhould get by going, or you

by carrying of them ?

Mrs. Pratt. They faid they would help us to the

earning of I ooo /. before Lady-day^ if they went

this Time fafe.

Mr. Serj. Tremain. Pray Miftrefs recoUedt your

felf ; were diey to go to Flanders ? or where ?

Mrs. Pratt. They were to go for France ? they

were not to go for Flanders.

Mr. Serj. Tremain. What Time of Night did

you depart from Mr. Rigby's ?

Mrs. Pratt. About Eleven o'Clock.

Mr. Serj. Thompfon. How did they go away
from Mr. Rigky's ?

Mrs. Pratt. I did not go with them : Mrs.

Afhton kept me, and gave me a Leg of a Goofe,

and fome Drink.

Mr. Serj. Tremain. Do you know any thing

further ^

Mrs. Pratt. No ; I think I have told all.

Mr. Serj. Tremain. Were you hired for France or

Flanders ? I ask you once again.

Mrs. Pratt. We were hired for France \ any

Place there where we could touch.

Mr. Serj. Tremain. Was there any particular

Port mentioned ?

L. C. J. Holt. If you have done with her, will

my Lord ask her any Queflion ?

L. Pre/ion. My Lord, I defire fhe may be ask'd,

whether fhe ever faw me before ?

Mrs. Pratt. No, never, my Lord, but in the

Tower.

L. C. J. Polkxfen. But fhe fays, when they

were at Rigby's, there came in two Gentlemen with

Mr. Elliot that Night.

L. Prejion. I defire to know of her whether I

was one of them two ?

Mr. Serj. Thompfon. My Lord, fhe does not fay

your Lordfhip was one of them.

A^s. Pratt. No, my Lord you were not one

of them,

iV^. Serj. Thompfon. Then fet up Pafeley. Pafeley.,

what do you know about hiring of this Smack
to go hv France? I think you are Mafter of the

Smack called the Thomas and Elizabeth^ are you
not .?

Mr. Pafeley. Yes.

Mr. Serj. Thompfon. Then pray give an Account
of the whole Matter.

Mr. Pafeley. The Smack was hired of the

Woman, and not of me j and when I came up
to London, fhe told me fhe had got a Voyage
over to Frame, if I was minded to go ; I faid,

yes •, and fhe appointed me to go along with
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her to this Miflrefs what do ye call urn's HoufCj,
this Mrs, Burdet ; and when fhe came to this Houfe,
there was no body within but Mr. Ajhton : Pre-
fently after came, in Mr. Elliot, After they came
m they told us the Things were not ready yet, but
they would be ready prefently to carry on Board.
When thefe Things were ready, John Fifoer car-
ried the Trunk down, and the Porter carried the
Hamper, and Iwent along with them io Billingfgate^

and carried them on Board ; and when I carried them
on Board I went to Billingfgate again, and fo we
went along to this Mr. Burdet'^ Houfe ; and fd

when we came up to Burdet's Houfe, jfhton and
Elliot were not there prefent j but we had been
there but a little Time e'er they came in ; and
then they came and faid to my Owner and me.
You fhall fee the Money told: It was all in Gold
but one Six-pence ; there was Ninety-three Gui-
neas: And, after the Money was told, there
was a Six-pence that was broken in half, and
the Guineas he rolled up in a Paper, and gave them
to Mrs. Burdet, and bid her lay them up ; and he
gave her one half of the Six-pence, and kept
the other half himfelf; and when I brought that

other half that he had, or my Owner, then fhe

was to give the Money to her or me.
Mr. Serj. Tremain. Pray what Room of the

Houfe was this in at Mr. Burdetth ?

Pafeley. It was on the left Hand going in.

Mr. Serj. Tremain. Was it a Bed-Chamber ?

Pafeley. Yes, 'twas,

Mr. Serj, Tremain. What Time of Night was
it, pray ?

Pafeley. About Eight o'Clock.

_
Mr Serj. Tremain. What Difcourfe had yea

with them there, pray ?

Pafeley. They asked me if I thought they might
get well over ? I told them yes, I believed they
might.

Mr. Serj. Thompfon. Did they tell you what
Part of France they were to go to }

Pafeley. No, they named no Place, but any Part

in France.

Mr. Serj. Tremain. Well, go on, tell us what
they faid further.

Pafeley. So, Sir, they gave us Direflion, to meet
them at the Seven Stars in the little Piazza's in Co-

vent-Garden. When we came there it was Eleven

o'clock at Night, and they were not in the Houfe
when we came in, except 'twere Mr. Afhton \ but

prefently after AJhton and Elliot came in, and they

fat down ; and fo in came two Gentlemen more,

but what they were, or who they were, I don't

know; and they difcourfed about Papers fhaking in

a Hat, and faid they fhould have no good Luck,
for the Cock crowed : And after this Elliot and

AJhton came out of the Houfe, and called me to

go with them; and after we were gone out,

Mr. AJhton leaves Elliot, and went away from him,

z.QdElliot bid me go along with him ; fays he, come,

Mafter, come along with me. He did not name

any Place whither they were to go ; but it hap-

pened to be Surry-Stairs, and going down, he

calls in at the Corner Houfe, which is an Ale-

houfe, for the Waterman, and bid me go before

to the Water-fide -, and when we came thither

the Waterman fteps into his Boat, and I after

him ; and when I was in the Boat I went into

the Stern, and by that time I was feated in the

Stern, there came down four Men ; but I never

faw my Lord and his Man before they came into

the Wherry.
lii L.C.J.



430 1 48. T/je Arraignment <?/5/>Richard Grahme, 2W.&M.
L. C, J. Holt. Who came into the Wherry ?

Fafeley. There was all thofe four, Mr. Ajhton^

Mr. Elliot^ my Lord, and his Man.

L. C. y. Holt. Where was this do you fay ?

Pqfeley. At Surry-Stairs, there the Boat was.

Mr. Serj. I'remain. Was the Prifoner at the Bar

one of them ?

Pafeley. Yes, he was*

L. C. J. Holt. Well) what did you do then ?

Pafeley. After we were feated in the Boat at

Suryy-Siairs, we put off, and went down through

Bridge, and going through Bridge we came on

Board, the Veflel riding juft againft the Tower al-

moft, and we went all on Board ; and when we

came on Board, my Men were all afleep, and be-

ing afleep, I call'd them out of the Cabin to hale

up the Anchor -, and there being very litde Wind
ftirring, we could not go very far, but came juft

below the Half-way Tree, and then we ftopp'd,

and I order'd them to drop the Anchor for fear of

the Veflels in the River ; and the next Morning

about Eight o'Clock weweigh'd our Anchor again,

and went on till we came near to the George Man
of War, and there they all of them hid.

Mr. Serj. Tremain. Who ?

Pafeley. All of them, my Lord. There was

JJhton^ and Elliot, and my Lord Prejlon, and his

Man.
Mr. Serj. Thompfon. In what Place did they

hide?

Pafeley. In the Quarter-Hatches, under the

Hatches where we lie.

Mr. Serj. Thompfon. Did they defire you to hide

them ?

Pafeley. Yes, they did.

Mr. Serj. Thompfon. What did they fay ?

Pafeley. They faid, that if there fhould come

any Boat on Board to prefs, I fhould (hew them

my Protedion ; and fo there came no Boat

then.

Mr. Serj. Tremain. How big is this Place that

they hid in ?

Pafeley. 'Tis in the Quarter under, near the

Cabin-Hatches,

Mr. Serj. Tremain. I ask you what kind of

Place it is ?

Pafeley. They cannot fit upright, nor fland up-

right, but they are fain to lie along, or lean upon

their Elbows.

Mr. Serj. Thompfon. Well, go on, what hap-

pen'd afterwards ?

Pafeley. After that we were pafs'd the Man of

War, they came up and fate in the Cabin,

where we ufed to eat our Viftuals ; and when
we came to Gravefend, over againft the 5/;?^;^-

houfe, they would go down again and hide, and

did lo till we pafied the Block-houfe, and then

they were for coming up again ; and then I faw

a Boat coming about Tilbury, which made to-

wards us, and thereupon they duck'd down
again, and the Hatches were laid down upon

them, and there they remained till they were

taken.

Mr. Serj. Tremain. Where were they taken ?

Pafeley. They were taken between the North

Block-houfe and the Little ••
<

Mr. Serj. Tremain. But I mean in what Part of

the Ship ?

Pafeley. They were taken in that little Place

Avhere they were hid.

Mr. Serj. Tremain. Were the Hatches Ihut down
upon them ?

Pafeley. Yes, they were.

_
Mr. Serj, Tremain. How long had they been

hid before they were taken ?

Pafeley. A quarter of an Hour, or thereabouts.

Sir W. W. Did they defire to be hid there ?

Pafeley, Yes, they did; and they were hid
there.

Mr. Serj. Thompfon. Now tell us, after fuch
Time as they were taken, what they faid, and
what you obferved.

Pafeley. After they were taken they faid nothing
to me ; my Lord, nor none of them did fpeak to

me after the Boat had taken them.

Mr. Serj. Thompfon. But what happened after

they were taken ?

Pafeley, After they were taken. Captain Billop

ordered them to go into the Boat, and us with
them -, and when we came to Whitehall-Stairs, ono.

of them faid to me, Mafter, when you come up-

on your Examination, fay you were bound for

Flanders, and not for France.

Mr. Serj. Thompfon. Which was that that (aid

fo?

Pafeley. 'Twas Elliot, and he gave me half a

Crown to bear my Expences that Night, and
faid he would remember to take Care of us after-

wards.

Mr. Serj, Thompfon, Did they give any Money
to the Seamen ?

Pafeley. Yes, Afhton gave one of my Men half

a Crown, and bid him fay he was bound for Flan-

ders, and not for France ; and my Lord's Man
gove my other Man half a Crown.

L. C. J. Holt, Was my Lord Pre^on by when
that Money was given ?

Pafeley. My Lord was upon the Bridge, but
not near me,

Mr. Serj.Thompfon If my Lord have any Que-
ftions ask to him, we have done with him for the

prefent.

L. Prejlon. No, my Lord, I have noQueftions
to ask him.

L. C. J. Pollexfen. Was my Lord Prefion by
when the Dire6i:ion was given you to fay you were

to go to Flanders, and not to France ?

Pafeley. I fay, he was upon the Bridge, but was
not near me.

Mr. Serj. Tremain. What Difcourfe had you on
Board with any of them ?

Pafeley. Very litde. They ask'd me if I thought

they fhould go clear, and I told them yes, I

thought they might.

Mr. Serj. Tremain . Clear of what ?

Pafeley. Clear of the VefTel's fearching. They
examin'd me that Night I was at the Seven

Stars, if I knew the Way of the Swing, on the

Back of the Channel, to go clear of the Town.
I told them I did not know the Way by the Back
of the Sands by Margaret's, but the Swing would
not keep them clear of the Town.
Mr. Serj. Tremain. Was there a Note written

whither you were to come ?

Pafeley. Yes, there was a Note written to

meet them at the Seven Stars in the Little Pi-

azza's.

L. C. J. Polexfen. Whereabouts is Burdeth

Houfe ?

Pafeley. That is in ^een-fireet in the City.

Mr. Serj. Tremain. You, Pafeley, Did the Wa-
terman that brought them on Board leave two
Coats behind him ?

Pafeley. Yes, the Waterman did leave two

Coats 5
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Coats -, and I put them into my Chefl, and after-

wards they broke open my Cheft, and took them
out, and brought them to my Lord Chief Ju-
ftice's.

Mr. Scrj. '^remain. Then we will next produce
that Waterman. Set up Charles Betfworth.

Mr. Serj. Tbompfon. Come, will you give us an
Account who you carried on board a Smack, and
what happened ?

Betfworth. I was going over the Water from
Surry-Stairs about (tvtn. or eight o*Clock, and a
Gentleman at the Stairs called Sculler, and ask'd

me if I would carry him down the River; faid I,

how far ? Says he, to the Tower : Said I, 'tis

againft Tide, and I can't carry you down fo low.

He faid he would flay till the Tide turn'd : Said I,

if I be out of my Bed fo long, I deferve to be

well paid for it ; if you will give me Haifa Crown
I'll carry you down. Says he, I'll give it you.

So then I came afhoar, and he ask'd me what my
Name was; I told him, Charles Betfworth: Says

he, will you be fure to flay for us ? Yes, faid I, if

yon will be fure to come. If I be not at the Stairs,

I'll be at that Alehoufe there in the Corner: So I

ftaid
^ and carried a, Fare or two over the Water ;

and about eleven o'Clock, as I was fitting in the

Houfe a Gentleman comes, and calls, Charles^

and fo out I went to my Boat, and took them
in. There was one Man, as I fuppofe, in the

Stern, and he that called me out, followed me
down, and by and by came three more into my
Boat ; one of them had a whitifli Cloak on, and

the other a grey loofe Coat, and a red Bag of the

Quantity of a Peck, and fo we put off, and
row'd away ; and jiift under the T'm^/f-Wall,

which was all the Words I heard from them that

I can remember, fays one Gendeman, When do
you hear the King goes away ^ and another made
Anfwer, and faid, on Tuefday. So we rowed
down through Bridge ; and when we were through

Bridge, they asked where the Veflel lay; and
he that was in the Stern faid, it was Southwark-

Side, over againft the 'to-iver, and bid me row
over thither. And when we came juft below

Battie-Bridge, that Man faid, that is flie that

rides a-head of us. I looked, and fhe had a

Pennant up: So they were put on board, and
as foon as they were on board, fhe went off,

and I rowed up to the Bridge, and went through

Bridge, and came up as far as

and there I flayed, and took my Sculls and my Staff

out of my Boat ; and when I took them out, I

mifled my Cloaths. Says I, God blefs me, I

have loft my Cloaths; but then I thought it

was but a ftill Tide, and therefore I would try

if I could overtake them ; for I thought they

could not be got far, there being little or no
Wind ; fo I went down to the Place where the

VefTel lay, and fhe was gone ; and I enquired of

feveral Smacks that lay there, but could hear

nothing ; and I rowed as low as Limehoufe-Reach ;

and about Black-Wall and Limehoufe-Reach, I

came up to a Smack that I fuppofed was ftie,

and cried out. Ho the Smack, and they anfwer-

ed me. So. I afked them if I did not bring a Fare

a Board that Smack awhile ago? Then they laid

no. I told them I had brought a Fare a Board

fome Smack that lay about Horjley-down and Pickle-^

herring-Stxw?,, and they had got two Coats of mine,

which I had forgotten, and it had a Pennant up
when they went on Board, but this had none;

fo I rowed on further, till I came as far as
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Barkin-Sherf; and I thought there being fo lit-

tle Wind, that none could be gone beyond me, and
therefore waited to fee a Smack with a Pennant
coming down, but I could not meet with it,

and there I lay all Night in my Waiftcoat, and
the next Day I came back to Greenwich, and as I
came along, I went on Board feveral VefTels to
enquire, becaufe I took her for an Attendant
upon a Man of War ; but I could not hear of
my Cloaths, till laft Friday was Seven-night two
Watermen came, and brought me the Cloaths I
loft.

L. C. y. Then you have your Cloaths again ?

Betfworth. Yes, I have.
M-. Serj. Thompfon. Pray look upon that Gentle-

man there, my Lord Prefion, are you fure that he
wds one of them that was in your Boat ?

Betfworth. I can't tell that ever I faw him in
my Life before.

Mr. Serj. Tremain. You Pafeley, I ask you, was
my Lord Preflon one of the Gentlemen the Wa-
terman brought on Board your Smack ?

Pafeley. Yes, he was.

Mr. Serj. Tremain. Is that the Waterman ?

Pafeley. Truly, my Lord, I can't tell ; but the
Waterman's Coat was left on Board.

Mr. Serj. Tremain. Then let me afk you another
Queftion, Had you a Pennant ?

Pafdey. Yes, I had when I came on Board.
Mr. Serj. ^remain. Did you take in your Pen-

nant ?

Pafeley. Yes, I did afterwards.

Mr. Serj. Tremain. Why did you take it in ?

Pafeley. They afked me if there was a Pennant,
and I told them yes; and they bid me take
it in.

Mr. Serj. Tremain. Who bid you take it in ?

Pafeley, Elliot did ; fo we took it down.
Mr. Serj. Thompfon. Will my Lord afk Betfworth

any Queftions ?

L. Preflon. No, I have nothing to fay to him.

Mr. Serj. Tremain. What did they carry on
Board with them, Pafeley ?

Pafeley. They had nothing on Board but the

Trunk and Hamper, that were brought down be-

fore from Burdet's Houfe ; and there was nothing

brought in the Boat but only a Leather Bag.

Mr, Serj. Tremain. Then fet up Fifher. 1 think

his Name is John Fifher. You was one of the Sea-

men that did belong to the Smack, I think.

Fifher. Yes, I was.

Mr, Serj. Thompfon. Pray then tell us, who
were brought thither, and what happened upon

it.

Fifher. About fix Hours before they came on
Board us, our Matter came himfelfon Board, and.

took me along with him ; but whither I was to go

then I did not know. He carried me to a Houfe

in the City, and there gave me a fmall Trunk to

carry, and a Hamper to a Porter ; and we went

away with them ; and he bid us at BiUinfgate, car-

ry them on Board, which we did.

L. C. J, Holt. When was the Trunk and Ham-
per brought on Board ?

Fifher. About fix or fcven o'Clock at Night, on

Wednefday, I think.

L. C. J. Holt. Well, and what followed ?

Fifjer. My Lord, and Mr. Jfjton and Mr. Elliot,

and my Lord's Man, and the Mafter, came

on Board between eleven and twelve: There

was no more came on Board that I know
of; but we were afleep when they came on

I i i 2 Board 5
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Board ; and immediately our Mafter ordered us to

hale up the Anchor. Now there was but little

Wind ftirring; and by that Time we were fallen

down as lowas z\\eHaIf-zvayTree, it being ftill Flood,

we could go no farther : So there we were ordered

to flop, and we lay by till Morning -, and about

eight in the Morning we weighed Anchor again,

and about nine, when we came to the George Man

ofWar, they hid -, they defired to go down into the

Quarters, and we laid the Hatches upon them.
_

Mr. Serj. Tremain. What kind of Place is it

that they hid in ?

Fifroer. They could not ftand upright, nor fit

upright, but they muft lie, or lean upon their El-

bows. So when we were got below the Ship, they

came up again into the Cabin : And when we

came at Grave/end near the BIock-Houfe, then they

hid again till we were below the Block-Houfe, and

then we fpied a Boat coming, which made them

to keep below, and there they continued till

Captain Biiiop took them.

Mr. Serj. Tremain. V/ere they all four there ?

Pi/her. Yes, all four.

Mr. Serj. 'Tremain. After they v/ere taken, what

faid they ?

Fijher. After fuch Time as they were taken, and

come up to PFhite-haUSid^ixs., Captain AJhtong2.vt

me a Half Crown Piece, and bid me fay, they

were going to Flanders., and not to France.

Mr. Serj. Tremain. But whither were you go-

ing ?

Fijher. Truly, T did not know where we were

to go, till fince we came on Shoar. I underftood

nothing till they hid ; and then indeed I thought

we were going to France.

Mr. Serj. Tremain. When did any body tell you

you were to go to France ?

Fijher. Since we came on Shoar.

Mr. Serj. Thompjon. Will my Lord ask him any

Queftions .-'

L. Prejion. No.
Mr. Serj. Tremain. Then the next Witnefs we

call is one Amonds. Pray tell us what you know
of this Matter.

Amonds. May it pleafe you, my Lord, I know
nothing concerning my Matter's Bufinefs -, but all

that I know of this Bufinefs is. That they came

on Board about Twelve o'Clock at Night, and I

was then afleep in the Cabin, and hearing fome

come on Board, and my Mafter call, I looked

out, and there were three or four Gentlemen, and

my Mafter, and he ordered us to ict Sail immedi-

ately, and make our Way down as faft as we
could. There was little or no Wind : So that

when we came down to the HalJ-way Tree, we
were forced to come to an Anchor, and there we
rid at Anchor till it was broad Day, when there

was a brave Gale to the Weftward ; and by that

Time we got down to Long-Reach., about nine

o'clock we came to the George Frigate, a Man of

War, and they underftanding that, defired to hide

thefe Gentlemen.

L. C. J. Holt. What Gentlemen ?

Amonds. My Lord Prefton., Mr. AJhton^ and

Mr. Elliot., and the other Gentleman that was

with them.

L. C. J. Pollexjen. Look upon my Lord there,

was he one ?

Amonds. Yes, that. Gentleman was one.

L. C. J. Holt. Well, go on.

Amonds. And fo. Sir, after we were paflx;d

the Frigate, they came up again, and did not de-

fign to go down any more till they fee fome
other Danger. When we came almoft to GraveJ-

end, they went down again : When we pafs'd the

Block-Houje I was at the Helm, and they were
refolving to go to Dinner, and bid that Man, my
Fellow, to reach them fome Viduals out of the

Hamper : And while he was reaching them fome
Viduals, I fee the Pinnace coming towards us :

Said I, here is a Pinnace coming a Board : Says

my Lord, and they, we muft go down again
and hide ; and fo they did go down again. We
apprehended that they were coming a Board to

preis us, and they had no Mind to be feen. When
the Pinnace came near, they waved to us in this

manner, as much as to bid us ftay : So we laid the

Sail by, and ftaid for them till they came up ; and
when the Captain came on Board, fays he, this

is worth our coming on Board, here are a Couple
of brisk Seamen will do the King Service ; I muft
have them, I think. Says I, I hope not fo,

noble Captain : Says he, have you any thing to

keep your felves clear ? Yes, fays our Mafter.

I am forry for that, fays the Captain. What is

it .? Says the Mafter, I have a Protedlion. Says

the Captain, let us fee your Protedtion : So the

Mafter pulls out his Proteflion, and fliews it.

Well, fays the Captain, I muft look a little fur-

ther, and away he goes into the Cabin, and takes

up the Hatches, where thefe Gentlemen were.

Says the Captain, Hye, hye, who is here ? Turn
out, fays he : But I fuppofe they did not make
fo much Hafte as the Captain expefted -, fo he

called fome of his Men on Board ; and when they

came on Board, my Lord came out, and the

reft of the Gentlemen ; and fays my Lord to the

Captain, I hope you will be fo kind as not to

take any thing from us. Says he, Pll meddle with

nothing but Papers -, 'tis Papers I look for, and

puthis Hands in both his Pockets, and pulled out

Papers, and put them into his own Pocket ; but

whether they were new or old I can't tell ; and

there was a Watch likewife, but that he gave my
Lord again, and faid, Pll meddle with nothing

but Papers. Then he fearch'd Mr, Elliot, and

Mr. AJhton was the laft that came out, and there

v/as one of my Lord's Watermen in the Cabin

with him ; and, fays he, and pleafe you, noble

Captain, that Gentleman put fomething in his

Bofbm, Says the Captain, What did you put in

your Bofom, Sir? Nothing, fays he, but my
Handkerchief.

L. C. J. Holt. Who faid fo ?

Amonds. Mr. AJhton, and fhews him his Hand-
kerchief ; and afterwards the Captain put his

Hand in Mr. AJhton^^ Bofom, and pulled it out.

Mr. Serj. Thompjon. What did he pull out ?

Amonds. A Roll of Papers, with a Piece of

Lead to it.

Mr. Serj. Thompfon. Did you fee the Lead fix'd

to the Papers ?

Amonds. I did fee it fix'd to the Packthread that

tied the Papers,

Mr. Serj. Tremain. What fort of Place is it in

which they weie taken?

Amonds. They could not fit, nor ftand upright

in it.

Mr. Serj. Tremain. Had you any Money given

you ?

Amonds. I had Half a Crown given me by my
Lord's Man,

L. C. y. Hoik Who was it gave you the Mo-
ney ?

Amonds,
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Jmonds. It was my Lord's Man ; he that was

on Board the Ship : He gave me Half a Crown
in Whitehall, and faid, I fhould fay we were bound
for Flanders, and not for France ; but who the Half
Crown came from I cannot tell, my Lord faid

nothing to me at all,

Mr. Serj. 'Tremain. Did you hear any Difcourfe

as they came down ?

Jmonds. No, I did not mind any thing of Dif-

courfe ; for I never came among them, unlefs it

were at the Hour of Watching.

L. Prefton. Pray did I fay any thing to you at

Whitehall ?

L. C. J. Holt. My Lord, your Way is to pro-

pofe your Queftions to the Court, and they will

ask them for you.

L. Prejlon. My Lord, I defire to ask him if I

faid any Thing to him at Whitehall.

L. C. y. Holt. What fay you. Did my Lord
Prefton fay any thing to you at Whitehall ?

Amonds. No, my Lord, he never faid any thing

to me at all ; it was his Man that gave me the

Half Crown, and fpoke tome.
L. C.J. Holt. Will your Lordfliip ask him

any other Qiieftions ?

h, Prefton. No, my Lord.

L. C. J. Holt. Then call your next Witnefs.

il<fr. Serj. Tremain. Swear Capt. Billop. [Which

was done.

Mr. Serj.'Thompfon. Come, Captain Bdlop, pray

will you tell my Lord and the Jury, where ybu did

apprehend my Lord Prefton, and theCircumftances

.of what happened at their Taking.

Capt. Billop. Sir, I met with them at the upper

End of the Hope.

Mr. Serj. Thompfon. Pray give us an Account,

from the Beginning to the End, what paffcd ;

how you came with the Boat, and all that hap-

pened at that Time.

Capt. Billop. About two o' Clock, or between

one and two, upon the laft of Beceriiher, my Lord

Danhy came to me at one of the Doors of the

Houfe of Lords, and told me his Father would

fpeak with me •, and he carried me to my Lord

Lindfey's Chamber,- .where immediately my Lord

Prefident came, and told me there v/ere Ibme Per-

fons going for France about Bufinefs of dangerous

Confequence, and he defired me to ufe fome Means
to get them apprehended: I then propofed what I

iliould have to enable me for the Undertaking. My
Lord Danby faid, there was fuch a Boat that he

would procure me, and my Lord Prefident gave

me a Letter to another Perfon, who was to inftruft

me further about this Matter. My Lord Danby got

the Boat ready, and fome Men and Arms in it

:

But I thought there were not Arms enough ; fo I

borrowed fome Arms of my Lord Lucas, and

about eleven o'Clock, as near as I remember, we

put off from Tower - Wharf. It being very

calm, I thought we fhould be fwifter than any

Veffel, and fhould have the Advantage of them

all; and therefore run down as far d.sGravefend, and

I brought feverai Veflels by the Lee, in which

Time I preffed fome Barkin Men, two or three

of them ; and amongft them one that knew, the

Veflels that lay in the River, having been on Board

feverai ; and we did board divers, and took out

fome Men, having a Prefs-Warrant ; and he that

I had taken of the Barkin Men, after he had

pafled by feverai VefTels, feeing this Veffel failing,

told me that was the Thomas and FUizaheth :

Whereupon we made up to them, and waving

towards them, they ftaid for us. When we came
up, there was flanding by the Mafler two lufty

Sailors, and I told him I would take but one of
them

: He faid he had a Protection •, I bid him
fhew it me. When I was come on Board, and
had looked upon his Proteftion, I told him I muft
look a little further, and went down into the Ca-
bin, and took up the Hatches, and there I found
them all four lying together.

Mr. Serj. Thompfon. What four ?

_
Capt. Billop. My Lord Prefton. I did not know

him then, nor till afterwards.

Mr. Serj. Tremain. Who elfe was there ^

Captain Billop. Mr. Elliot was there, and Mr.
Aftjton, who were both my former Acquaint-

ance ; but my Lord Preston I had forgotten, till

one of them called him my Lord, and I asked
them what Lord it was ; and they faid it was my
Lord Prefton ; fo then I falutcd my Lord : So we
rowed up.

Mr. Serj. Thompfon. Pray Captain tell us what
happened in the Veffel before you v/ent out of it,

after you found them there.

Capt. Billop. I handed my Lord Prefton up firfl: -,

and after he came out of that little Place, which
he was forced to creep out of on his Knees, I

turned my Lord about, and told him I muft iearch

him. He faid, he hoped I would not meddle with

any thing, I told him I would meddle with nothing

but Papers; So I put my Pland in his Pocket, and

took all the Papers I could find, and put them ia

my own Pocket ; and taking out a Watch, I de-

livered it to my Lord again. The next was

Mv. Elliot, and I fiarch'd him, and found nothing

at all upon him. After ih'XtJfhton came up, and

one of my Men told me, that Gentleman had put

fomething in his Bofom : Whereupon I gave him a

fuddenTurn, his Back being towards me, and ask'd

him what was that he put in his Bofom ? He told

me nothing but his Handkerchief, and pluck'd his

Handkerchief out ; with that I clapp'd my Hand
in, and got the Packet, and took it out, with the

Lead fix'd to it. I have the Lead now in my Pocket.

Mr. Serj. Tremain. Pray will you produce it,

Sir. [Which he did.]

Capt. Billop. This is the Lead, feverai of my
Men faw it when 'twas fix'd to the Packet.

Mr. Serj. Thompfon. What did you do with the

Packet ?

Capt. Billop. I put it immediately into my Pock-

et, as foon as I had fearch'd Mr. Aftoton further,

and then commanded thefe Gentlemen all into my
Boat, and took all the People that belonged to

the Smack with me, after I had brought her to

an Anchor, and left two of my Men on Board of

her, and there fhe rid till next Day, when I fenC

two more of my Men to bring her up -, and thofe

two Men I order'd to frarch all the Parts of

the Veffel, and take what they could find ; and

whatfoever they found, they fhould carry it to the

Toiver, to my Lord Lucas ; which, I fuppofed,

they did.

Mr. Serj. Tremain. Well, Capt. Billop,- after

fuch time as you had taken thefe Papers, and

brought thefe Gentlemen into your Boat, pray

what Difcourfe had you with them ? What faid

they to you concerning the Papers ?

Capt. Billop. It was a pretty while before

we talked of any thing : The Beginning of our

Talk was, I remember, they defired to go Afliore

at Gravefend to refrefh themfelves, for it was cold,

and they had not eaten any thing. It was my
L^rd
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Lord that defired it; but I begg'd his Pardon for

that, and told him there was a Man of War that

lay at Long-Reach^ where, as I believed, hisLord-

Ihip would be very well accommodated with any

thing he wanted.

Mr. Serj. 1'bompfon. Well, what faid they af-

terwards.

Capt. BiUop. My Lord Prefton, after I had falu-

ted him, upon knowing who he was, and Mr. AJh-

ton and Mr, Elliot telling him I was of their Ac-

quaintance, he faid he was glad he was fallen into

the Hands of a civil Gentleman, and they faid

they were glad they were fallen into the Hands

of an Acquaintance. 1 told my Lord, I hoped he

fhould never find any thing otherwife than civil

from me. My Lord wds very civil' to me in

complementing, and affuring me he would ac-

knowledge my Favour and Kindncfs to him.

Mr. Serj. fbompfon. Ay, what did he fay to

you ?

Capt. Billop. My Lord Preflon told me, if ever

it lay in his Power to do me Service he would,

and he did not doubt but he might ; and he ufed a

g,reat many Words and ExprefTions of Kindnefs,

and his Readinefs to do me Service ; and amongft

the reft, my Lord faid once to me, if I would

difpofe of the Packet.

Mr. Serj. 1'hompfon. Pray fpeak that again.

Capt. Billop. My Lord Preflon, in one of his

Difcourfes of his Kindnefs in doing m.e Service,

had this Expreffion, as near as I can remember,

if I would difpofe of the Packet >

Mr. Serj. Tremain. What he would do for you,

if you would difpofe of the Packet >

Capt. Billop. He did not come to any particular

Inftance of what he would do ; but he faid he

would ferve me in any thing that lay in his Power.

Mr. Elliot and Mr. AJloton difcourfed me feveral

times about it : They courted me, and defired me
to throw the Packet over Board ; but I told them

I would not do any thing of that kind : And
Mr. Elliot., faid, that I might take the Papers

that I took out of my Lord Prefton^s Pocket,

and tie the Lead to them, and fay that was the

Packer, and throw the other over Board. I

told him, he took the King's Council to be odd

People, and very indifcreer, that could not find

out fucli a Thing as that. After this was over,

we had a little Interval, and there was a Hamper
in the Boat's Stern, and there was fome Bottles

of Wine taken out, and we drank feveral times

;

and by and by we had fomc Difcourfe a little

further about the fame thing, and they prefTed

me to throw the Packet away ; and one time

particularly Mr. A/hton., I remember, faid it would

be a generous Thing. Billop, if you would go

along with us, I think you may do as well there as

here,

Mr. Serj. 'tremain. Whither would he have had

you gone v/ith them ?

Capt. Billop. He did not name any Place, as

I remember.

Mr. Serj. Tremain. What Promises did they any

of them make you ?

Capt. Billop. Mm Elliot whifper'd me feveral

times. Dear Billop throw the Packet over-Board ;

what Good would it do you to injure fo many
honeft Gentlemen ? And Mr. Afhton and Mr.
Elliot faid, I had it now in my Power to make
my feif as great and as rich as I would be.

Mr. Serj. '^remain. What did any of them fay

about the Tide turning I

Capt. Billot. Mun Elliot alio faid, it was impoffi-

ble the Current, or the Tide could run long this

Way, or always this Way.
M'. Serj. Thompfon. When you had refufed this

that they defired of you, notwithllanding their

Promifes, pray tell us how they turned their Dit
courfe into Threatnings.

Capt. Billop. Elliot told me,- when nothingwould
prevail, that every Dog had his Day ; but I an-

fwered, I hoped never to fee it your Day : But,

however, faid I, pray defift from any fuch Lan-
guage, for I can't bear it. After that they never
ask'd me any thing about it.

Mr. Serj. Thompfon. Now tell us what you did
with thefe Gentlemen, and thefe Papers, after-

wards.

Capt. Billop. I brought thefe Gentlemen up tomy
Lord Nottingham^ Office, and delivered the Packet
with the Lead fix'd to it, and ftood by my Lord
Nottingham in the Room till he had opened the

Papers, except while my Lord Prejiotr was exa-

mined ; and when he opened the F ipers I ftood by,

that I might fee him make thtm. up again; and I

think I took fome of them in my Hand, and- he
faid I might read them ; but I was uneafy, and not

difpofed at that time to read many of them -, fo I

did not read them all.

Mr. Serj. Tremain. They were all by when
Afhton faid you would do generoufiy to go along
with them, were they not ?

Capt. Billop. Yes, they were all in the Boat.

Mr. Serj. Tremain. Did not one of them fay to

you, I know if Captain BiUop do ferve us, he will

do it generoufly ?

Capt. BiUop. Yes.

Mr. Serj. Tremain. Who was it .?

Capt. Billop. It "ffzsyyhton.

L. Preflon.. I defire I may ask Captam Billop a

Queftion.

L. C. J. Holt. Pray, my Lord, put your Que-

ftion to the Court, and they will ask it him.

L, Prejion. I defire to know, my Lord, where

it was I laid this to Captain Billop, that he would

difpofe of the Packet.

Capt. Billop. Juft after I had firft faluted your

Lordfhip, you faid you were glad you were fallen

into the Hands of a civil Gentleman,

L. Preffon. Was it aboard the Boat that I defired

you to difpofe of the Packet ?

Capt. Billop. Yes, and before we came on board

the George Frigate, when we drank about, upon

the opening of the Hamper i it was in the Boat I

am very fure, and before we came on Board the

George.

L. C. J. Holt. My Lord Prepn faid to you,

you fay, he would do you all the Kindnefs that

lay in his Power, if you would difpofe of the

Packet ; how would he have you difpofe of it ?

What did he mean by it ?

Capt. Billop. I don't remember he ufed any other

Word but that, difpofe of the Packet.

Mr. Serj. Thompfon. But Afhton and Elliot did

defire of you a great many times to throw it over

Board ?

L. Preffon. I defire he may be asked this Que-

ftion. You faid you carried thefe to my Lord
Nottingham : Did you fee them opened ?

Capt. Billop. Yes, I did fee them opened, and
1 law my Lord as he opened them, lay them
one by one, and read them over, and put them
up again. And I looked upon feveral of them,
while my Lord Nottingham vt&s reading others j

and
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and I flood by the Fire, and I fee my Lord make
them up, and he tied them with a Piece of Twine,

and he clapp'd his Seal upon them, and dehvered

them to me ; and I went immediately and delivered

them to my Lord Prefident,

L. Preiion. Were you all the while by, while

my Lord Nottingham was reading the Papers ?

Capt. Billop. Yes, I was by when he opened

them, and read them, and ftaid till he put them

up again ; and as they came from his Hands, I

prefenriy carried them to my Lord Prefident.

L. Preffon. Are you fure, or can you fwear that

thefe are the fame Papers which were taken on

Board the Smack, that you carried from my Lord
Nottingham to my L,ord Danly ?

Capt. Billop. So many of them as I looked into,

I mark'd ; and all that I mark'd I can fwear to.

and no more than them I cannot,

Mr. Serj. Thompfon. I think you fay all thofe

Papers that you delivered to my Lord Nottingham,

you faw my Lord Nottingham feal up, and all them

you carried to my Lord Prefident.

Capt. Billop. Yes, I did fo ; all that my Lord
opened at that Time, were put together again, and

his Seal put to them,

L. C.J. Holt. But my Lord asks you, whether

you can fwear to the particular Papers ?

Capt. Billop. What I read I mark'd, and them

I can fwear to.

L. C. J. Holt. You fay you carried all thofe Pa-

pers to my Lord Nottingham fealed ; after he had

opened them, to my Lord Prefident.

Capt. Billop. Yes, my Lord, I did fee my Lord

Nottingham open them : I fee him make them up

again, and when they were made up, he put his

Seal to them, and I carried them to my Lord

Prefident.

Juryman. My Lord, I defire Captain Billop may
be asked one Queflion.

L. C. J. Holt. Ay, what is it you would ask

him ?

Juryman. I defire to know whether the Papers

were fealed when he took them and brought them

to my Lord Nottingham ?

Captain Billop. No, they were all tied up toge-

ther with a Tape, or a Twine, I think with both,

very faft together.

Juryman. There was no Seal on them when he

took them.

Capt. Billop. No, but there were feveral Letters

within the Packet that were fealed,

L. C. J. Holt. Was not the Outfide of the

Packet fealed ?

Capt. Billop. I don't remember the Outfide was

fealed : There was a Cover, but as near as I

remember, they were Folds of Paper fafl tied to-

gether.

Mr. Serj. Thompfon. You delivered them as you
took them, to my Lord Nottingham ?

Capt. Billop. Yes, I never took them out of my
Pocket, after I had taken them from Mr. Ajhton,

till I came to my Lord Nottingham'% Office, where
I delivered them to him.

Mr. Serj.Thompfon. Had you ever opened them,
or feen them opened, before theycame to theHands
of my Lord Nottingham ?

Capt. Billop. No, indeed.

Mr. Serj. 'Tremain. Then fet up Johnfon. [Which
was done.'] Pray tell us what you know of this

Matter.

Johnfon. I was in my Lord Dunhlain's Barge,
and I went down with this Captain Billop^ and

we were on Board feveral VefTels ; and we light
upon a Ketch, where we preflTed fome Men, We
thought it had been only fome Seamen that were
to be prefTed ; we did not know of any thing elfe.
When we had rowed down as far as you have
heard, we rowed up again, and fearched feveral
htde Veflels and Smacks that were in the River,
when a Fifherman that we had prefs'd fiid, that
that was the VefTel the Captain enquired after

:

And then the Captain bid us take fome fmall Arms,
and I took a Piflol and went on Board. The Capl
tain read the Protedion, and then faid, he muft
look further. When the Captain look'd into one
of the. Cabins, and took up the Hatches, I faw a
great Piece of Roafl-Beef, and my Lord PreHon.
by It, and a Mince-Pie, and a Fowl, and we
took the Beef out ; but my Lord's Man faid, he
mifiTed his Knife, it lay upon the Bench : And
then came my Lord up, and his Man, and
Mr. Elliot ; and when Mr. JJhton (the Man with
the Pock-hole^ came up, he went down again,
and pretended to look for his Hat ; but when he
was down I fee him cram fomething into his
Bofom, and I told the Captain, I had feen him
put fomething into his Bofom ; and the Captain
took him hold by the Buttons of his Coat, and
turned him about, and asked him what he put
into his Bofom? He faid. Nothing but his
Handkerchief; and pulling it out of his Bofom,
he fhewed it to the Captain ; but the Captain put
his Hand into Mr. AJhton's Bofom, and pulled out
the Packet.

Mr. Serj. Ilompfon. You fay, you fee him put
fomething in his Bofom when he went down. Did
you obferve whence he took it ?

Johnfon. tt was upon the Gravel, and there
were a Couple of Seals, which he afterwards took
up lying by ; and I believe he took up the Packet
and forgot the Seals.

Mr. Serj. 'Tremain. Pray let us fee the Seals,

Mr.Soll.Gen.Your Lordfhip obferves, the Packet
was not at firft in Mr, JJhton's Bofom.

L. C. J. Holt. No, it was not.

Mr. Soil. Gen. But he took it up from the Place
where the Seals lay, and put it into his Bofom. Pray
in what Place did this Packet and thefe Seals

lie.?

Johnfon. Upon the Ballafl, for they had fhov'd
away the Board.

Mr. Soil. Gen. Was my Lord Prejlon upon the

Ballafl?

Johnfon. Yes, my Lord lay almoft upon his

Back ; he was the firfl that we faw, and he came
out firfl. They were all four lying together

there.

Mr. Soil. Gen. Who lay next my Lord PreJlon ?

Johnfon. My Lord's Footman ; Mr. Afhton lay

next, and Mr, Elliot lay next.

Mr. Soil. Gen, Where were the Seals then ?

Johnfon. My Lord was the firft that I fee come
up.

Mr. Soil. Gen. But I ask you where the Seals

were ?

Johnfon. The Seals were down upon the Ballafl

;

whether they were my Lord's or no, I cannot tell,

or whofe they were.

Mr. Serj. Tremain. Now that we will ask Cap-

tain Billop. Are thefe the Seals ?

Capt. Billop. Yes, thefe are the Seals this Man
gave me.

Johnfon, I took them from off the Ballaft,

Mr,
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Mr. Serj. 1'hmpfon. Did my Lord own thefe to

be his Seals ?

Capt. Billop. I did not afk him, that I know of.

Mr. Serj. 1'hompfon. Well, John/on, go on, tell

what you know further.

John/on. After we came to Long-Reach, a Gen-

tleman that had a long Perriwig, a black Gentle-

man, Mr. Elliot, I think they call him, had a

pair of Whifkers on when he was taken, and he

took a Pair of Sciflars and cut them both off; and

he faid, if ever he lived, he fhould remember me,

having a Tooth out, becaufe I was fo (harp upon

him to make him come out ; And when we came

on board the George Frigate, in Long-Reach, my
Lord's Man came to me, and faid, he would

give me fomething to drink, if I would deliver

him the Seals.

L. C. y. Holt. Had you any Difcourfe with my
Lord Prejlon himfelf about them ?

Johnfon. No, it was his Footman that came to

me, and faid there was no body "there but myfelf

and him : I had them, and he would give me
fomething to drink, if I would deliver them i but

I delivered them to Captain Billop.

L. Prejlon. My Lord, may I afk a Queflion

or two of this Witnefs ?

L. C. J. Holt. Yes, my Lord, if they have

done with him. What fay you, Brother 'Thomp-

fon?

Mr. Serj. 'Thompfon. We fhall have done with

him prefendy, my Lord. Pray had you any

Money given you ?

Johnfon. No, but my Lord gave the Ship's

Company ten Shillings to drink, and one Piece

was a Brafs Half-Crown.

Mr. Serj. Thompfon. What did they lay as they

went along, as you remember ?

Johnfon. They had a great deal of Difcourfe

while we rowed. I was at the next Oar to them,

but I cannot tell what 'twas.

Mr. Serj. Thompfon. Who did difcourfe ?

Johnfon. Afhion, Elliot, and the Captain.

Mr. Serj. Thompfon. Cannot you remember what

they faid, any of them ?

Johnfon. They did talk together feveral times -,

Elliot faid he was a cold, and came and rowed at

the Oar a while ; and Elliot fwore an Oath ; fays

he, they row all as if they were rowing to Prifbn

;

but truly I did not much mind their Difcourfe, I

minded my rowing. There were fome Viftuals

handed to us, which we did eat.

Mr. Serj. Tremain. Did Elliot feem to be angry ?

What did he fay ?

Johnfon. Elliot wifhed that a Thunderbolt might
drop into the Boat feveral times, and fink it; and
when we went through Bridge againfl Tide, he

wifhed that London-Bridge might have fallen upon

our Heads.

L. PreSfon. Now I would afk him, if your

Lordfhip pleafe. Did you fee J/hton take up the

Packet ?

Johnfon. Yes, I did, as it lay by the Seals.

L. Prejlon. I perceive there feems to be fome

Strefs laid upon my lying next to Mr. Jfhton, and

Seals lying by the Packet.

L. C. J.Holt. My Lord, there has been no

Inference made from that yet by the King's Coun-

cil.

L. Prejlon. My Lord, it is in vain to deny we-

were all together there.

Jobnfoni You were the firfl that I fee, my
Lord.

L. Preffon. We were all together ; but there is

no fuch Thing to be gathered from thence as they
would infinuate ; but I fuppofe 'twould be dedu-
ced from hence, as if this Packet, becaufe it lay
near thefe Seals, fhould be my Packet.

L. C. J. We have not yet heard, my Lord,
what Ufe they will make of it.

L.Preffon. But I defire to take Notice of it, my
Lterd, and I think it is a very hard Prefumpdon,
becaufe we were in one Place, and the Seals at a,

little Diflance from the Packet, therefore the
Packet mufl be prefumed to be mine ; I hope it

fhall not be prefumed againft me.
L. C. J. Holt. Since your Lordfhip mentions it,

I will take Notice a little of it too. It is only a
circumflantial Evidence that is made ufe of againfl
you ; how far it will weigh, is to be left to the

Jury, when all the Evidence is heard. The Packet
is found in the Place where your Lordfhip lay,

and by it Seals that belong to you -, one is the Seal
of your Office, as Secretary of State, the other
is your own proper Coat of Arms.

Juryman. With Submiffion, my Lord, I defire
this Witnefs may be afked this Queflion, Whe-
ther he faw Captain Billop take the Packet o<it of
Jjhton's Bofom ?

Johnfon. Yes, I did.

Juryman. And whether he faw Billop deliver
the fame Packet to my Lord Nottingham ?

Johnfon. No, I did not.

L. C.J.Holt. You Gentlemen of the Jury,
confider this -, he was not then by. Captain Billop

tells you, that very Packet which he took out
of A/hton's Bofom he carried to my Lord Notting-

ham ; and he tells you, my Lord opened it in his

Prefence, and he is fure he put all the Papers to-

gether again, and fet his own Seal upon them,
and then he took them from my Lord Not-
tingham, and carried them to my Lord Prefi-

dent.

Johnfon. As foon as I came to Whitehall, I

was fet Centinel over thofe three Men that came
out of the Smack, and was not admitted into the

Room.
Mr. Sol. Gen. Then we mufl defire, my Lord

Nottingham may be fworn.

[The Earl of Nottingham fjoorn.']

Mr. Serj. Tremain. Where are the Papers ?

Earl of Nottingham. Mr. Bridgman, I think you

have the Papers.

Mr. Sol. Gen, Pray, my Lord, does your Lord-
fhip remember Captain Billop brought a Bundle of

Papers to you, and what became of them ? Will

your Lordfhip be pleafed to give the Court and
the Jury an Account of it .?

Earl of Nottingham. My Lord, all that I have

to fay in this Matter is, Captain Billop brought

to me a Bundle of Papers tied about with a

Packthread, to which was fixed a Piece ofLead,

I believe the fame Piece that was now produced

;

at leafl it was one very like it : He brought alfo a

Signet, which I prefume I can know again when
I fee it.

Mr^ Serj. Thompfon. Pray fhew my Lord the

Seals. [Which was done']

Earl of Nottingham. This is the Signet I pre-

fume which he brought to me ; I am fure he

brought jufl fuch a one, if not the fame. Thofe

Papers, when he delivered them to me, I opened

in his Prefence, and when I had fo done, I read

them, and put them up together again, and fealed

them with my own Seal, and delivered them to

him
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him back again. What the Papers are, and what
he did with them, Ifuppofe he will give you an
Account.

L. C. J. Holt. But your Lordrnip fays, the

Bundle of Papers he delivered to you, you fealed

up, and delivered to him again.

Earl of Nottingham. AH thofe Papers that he
brought to me I did feal up, and deliver back to

him again,

Mr. Serj. T'hompfon. Pray, my Lord, were they

ever out of Captain Billop's Sight while your Lord-
fhip had them .''

Earl of Nottingham. Not after they were
opened. There was a little Paper that was tied

to the Bundle, which fell loofe upon the taking

away the Lead, and I opened that while he was
by, and the Bundle lay upon the Table while I

examined my Lord Prefton ; and after my Lord
Preflon was gone out, I called in Captain Billop

(who went out while I examined my Lord) and

I opened that great Packet in his Sight, and read

the Papers, and he read fome of them ; and all

the Papers in the great Packer, and the litde Pa-

per that was lluck in, I delivered, fealed up, to Cap-

tain Billop.

Mr. Serj. 'Thompfon. Pray, my Lord, .were tlie

Letters in the Packet fealed ?

Earl of Nottingham. Yes, there were fome of

them fealed ; and all that I received from him I

delivered to him, and no more.

L. C. J. Holt. The Gentlemen of the Jury
hear what my Lord fays.

Earl of Nottingham. The very time, all, and

no more, I fay.

Mr. Serj. "Thompfon. Captain Billop, when you

had them back from my Lord of Nottingham,

pray to whom did you deliver them .''

Capt. Billop. To my Lord Prefident.

Mr. Serj. Tremain. Then we muft defire my
Lord Prefident would be pleafed to be fworn.

[T^he Marquefs of Carmarthen, Lord Prefident of

the Council, was fworn.

^

Mr. Soil. Gen. We muft defire the Favour of

your Lordfhip to acquaint the Court when Cap-

tain Billop came to your Lordfhip, what he faid,

and what he brought with him.

L. Prefident. Captain Billop did bring me a Bun-

dle of Papers, and he told me he brought them
from my Lord oi Nottingham, and they were feal'd,

wrapp'd up with a Packthread, and feal'd with a

Seal, which I knew to be my Lord's Seal. He de-

livered them to me myfelf ; and thefe Papers I

kept till I fhew'd them the King the next Morn-
ing. And after I had fhewed them the King, the

King delivered diem up back to me, having read

fome of them, and commanded they fhould be de-

livered to the Cabinet-Council. A Cabinet-Coun-

cil was called, and accordingly there I did deliver

them. Paper by Paper, and they were all marked
by my Lord Sidney, and fome I think by my Lord
Marlborough ; and fo I delivered them all together

to my Lord Sidney.

Mr. Soil. Gen. Then we defire my Lord Sidn^

would pleafe to be fworn.

[fthe Lord Sidney ywor«.]

AC". Serj. 'Thompfon. Will your Lordfhip pleafe

to acquaint the Court and the Jury, what Papers

were delivered to you, and by whom, and where

thofe Papers are ?

L. Sidney. The Papers that were delivered by
my Lord Prefident, I have kept them, my Lord,
£ver fince. As foon as I had them, I read them.

Vol. IV.

and mark'd them with a Letter ofmy own Name,
the Letter H. I have kept them ever fince ; only
one Morning I gave them to Mr. Bridgman to be
copied out as foon as he could, and he delivered
them me back again, and they have not been out
of my Cuftody fince-, only the Night before laft
Night they were fent to Mr. Sollicitor to read, and
brought immediately to me again.
Mr. Soil. Gen. To whom did your Lordfhip de-

liver them to be copied ?

L. Sidney. To Mr. Bridgman, I tell you.
Mr. Soil. Gen. So that they were never out of

your Lordfhip's Hands till now, but only in
Mr. Bridgman's Hands ?

,
^. Sidney. No, I kept them in my Pocket ever

lince, only the Night before laft, when they
were fent to you.

Mr. Soil. Gen. Did your Lordfhip mark them
before they were delivered to Mr. Bridgman to
copy ?

L. Sidney. Yes, I marked them when I received
them.

L. Prefton. My Lord Chief Juftice ; your
Lordfhip docs obferve that Captain Billop fwears
that they were never out of his PofTefTion till he
delivered them to my Lord Nottingham; my
Lord Nottingham fays he never opened them,
but left the Packet upon the Table while I was
examining.

L. C. J. Holt. Pray, my Lord, will you fpeak a
littde louder, that I may hear you .?

L. Prefton. My I,ord, I am faying, my Lord
Nottingham fays, that while he was examining
me, the Packet lay upon the Table unopened,
and were never out of his Eye till he fent them
fealed by Captain Billop, and fo they come to my
Lord Prefident, and they were kept by my Lord
Prefident ; my Lord Prefident fays, my Lord
Churchill faw the Papers, and they were in his

PofTefTion.

L. C. J. Holt. My Lord Prefton, your Lordfhip

does miftake my Lord Prefident : He does not fay

that they were in my Lord Marlborough's Hands

;

but he did communicate them at the Cabinet-

Council, where my Lord Marlborough was. He
faid, indeed, they were in the King's Hands, but

he was by all the while.

L. Prefton. From that Time they came out of

my Lord Prefident's Hands, I know not what may
be put in, nor what taken out. Thefe Papers were

not fealed, as I hear of, afterwards ; and palling

through fo many Hands, no body knows what
may be done to them. Truly, I think ic very hard

to fwear, after all this, that thefe are the Papers

that were on Board the Smack.

L. C. y. Pollexfen. Will you pleafe to ask any

Queftions to fatisfy your felf of any of thefe no-

ble Lords .?

L. C. J. Holt. My Lord, Pll put your Lordfhip

right.

L. Prefton. With all my Heart, my Lord.

L. C. J. Holt. Your Lordfhip hears what

Captain Billop fays. He fays, he brought them

as he took them out of Afhton's Bofom, to my
Lord Nottingham : My Lord Nottingham opened

them before him, and did deliver rhem to him
again, having made them up : My Lord Not-

tingham fays, the fame Papers Captain Billop de-

livered him, he delivered back again, all, and

no more ; and Billop fays, he carried them to

my Lord Prefident ; my Lord Prefident fhewed

them to the King, and afterwards carried them
Kkk to
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to the Cabinet-Council •, there the fame Papers

were opened, and there they were marked, fome

by my Lord Marlborough^ and all by my Lord

Sidney.

L. Prefton. Your Lord fhip will pleafe to obferve

this : My Lord Nottingham was pleafed to fay,

he opened no Papers till I was called in and exami-

ned, and then Captain Billop withdrew. Now,

my Lord, I don't know whether the Captain can

fay that thefe were the very fame Papers that he

took in the Smack ?

L. C. J. Holt. Captain Billop fays, that he faw

the Papers opened by my Lord Nottingham.

Capt. Billop. My Lord Prefton obferves a Thing

that is very right, my Lord, that after I had de-

livered the Packet to my Lord Nottingham., while

my Lord was examined, I withdrew ; but my
Lord Nottingham has given your Lordfhip an

Account, that he had not opened the Packet then,

but only the fmall Letter or Note that lay apart

from the reft: Bur, my Lord, the Packet was

in the fame Condition when I came in again,

upon the Table, as when I left it : My Lord Not-

tingham., as I believe, had not opened that Packet

;

for I found it juft as I left it, upon the Table.

L. C. y. Pollexfen. My Lord Nottingham fays,

he delivered back to Captain Billop all the Papers

that he received from him : They were never

cut of my Lord Nottingham's Prefence-, nor

v?ere they opened, as my Lord fays, but in

Billop's Prefence, nor opened till after my Lord's

Examination, except the little Paper that was

ftuck in, and was loofe upon taking away the

Lead.

Mr. Soil. Gen. Pray fwear Mr. Bridgman.

[Which was done.']

Mr. SerJ. Thompfon. Pray when you receiv'd the

Bundle of Papers from my Lord Sidney, to whom
were they carried, and to whom were they de-

livered ?

Mr. Bridgman. My Lord Sidney gave me thefe

Papers to have them copied, and I copied fome of

them with my own Hand, the others I delivered

to Mr. Poultney, and were copied in my Prefence

in the Office : They were never out of my Sight

;

and as foon as ever they were copied, I carried them

back to my Lord Sidney, and delivered them to

him my felf.

L. Prefton. Were any of them taken from you.

Sir?

Mr. Bridgman. My Lord, I fay I copied fome

of them my felf, the others were copied in my
Sight and Prefence, in the Office,

Mr. Serj. Thompfon. Pray, Sir, let me ask you

one Queltion ; Were the fame Papers that were

delivered to you by my Lord Sidney, re-delivered

back again and unaltered .?

Mr. Bridgman. I am very fure I gave them all,

the fame back again, becaufe I read them every

one before they were copied.

Mr. Serj. I^hompfon. Did you obferve my Lord
Sidney had mark'd them before you had them ?

Mr. Bridgman. Yes, they were all marked be-

fore I had them.

L. Prefton. My Lord, I defire to ask Mr. Bridg-

man this Quefbion : Pray, Sir, were they fealed up

when you fent them to my Lord Sidn^ ?

Mr. Bridgman. No, they were not fealed, they

were tied up ; but about the Seals I remember when

I was in my Lord Sidney's Office——
L. C. J. Holt. The Queftion is ask'd you, whe-

ther you carried them back fealed or no ?

Mr. Bridgman. No, they were not fealed when
they were delivered to me; but I can fafely fwear
they were never out of my Cuftody till I delivered

them back again ; for what I did not copy my felf,

were copied in my Sight.

Mr. Serj. Thompfon. But your Lordfhip is pleafed
to obferve they were all mark'd by my Lord Sidney

before they were delivered unto him.

_
Mr. Soil. Gen. Then, my Lord, we have done

with our living Witneffes for the prefent, and will

read the Papers.

Mr. Bridgman. One thing, my Lord, I do re-

member ; as foon as my Lord Sidney received the
Papers back again, he looked over every one of
them, and read them, and looked upon the Marks.

L. Prefton. If your Lordfhip pleafe, I would'
beg the Favour to ask one Queftion of my Lord
Sidney : Pray, my Lord, did your Lordfhip num-
ber the Papers ?

L. Sidney. No, my Lord, I "did not number
them.

L. Prefton. But your Lordfhip fays upon your
Oath and Honour, that thofe are the very Marks
upon them that your Lordfhip fet there ?

Mr. Soil. Gen. We are indeed to produce them,
and then we (hall ask that particular Queftion.

L. C. J. Holt. My Lord Sidney will fee them,
and then he will anfwer your Lordfhip's Que-
ftion.

L. C. J. Pollexfen. My Lord Prefton, my Lord
Nottingham is here a Witnefs, and his Occafions
cail him away, have you a Mind to ask him any-

more Queftions ?

L. Prefton. No, my Lord.
L. C. J. Pollexfen. What fay you. Gentlemen,

have you any farther Occafion for my Lord Not-
tingham ?

Mr. Soil. Gen. My Lord, we muft beg his Lord-
fhip's Patience, we do not know what Occafion
there may be: I defire this Paper may be fhewn
to my Lord Sidney. [Which was done.]

L. Sidney. That is my Mark ; that Paper I know
is one of the Papers.

Mr. Serj. Tremain. Here are two of them ; one
of thefe is the Copy of the other : Both were taken
in the fame Packet ; the one is fairer written than
the other.

Mr. Soil. Gen. Gentlemen, the Paper we are now
offering to you is that which I mentioned before

;

it is the Refult of a Conference : There were
two of them taken in this Bundle -, the one of
them feems to be the firft Draught, the other is a
Copy more fairly written -, but I think they are

both in Effed the fame : However, they were
both taken in the fame Packet, and you fhall hear

them read.

Zi. Prefton. My Lord, I defire that before it be
read it may be fhewn to Captain Billop, to know
whether it be the very Paper that he took.

L. C. J. Holt. Ay, let Captain Billop look upon
it.

Capt. Billop. My Lord, I do not remember that

Paper,

L. Prefton. Your Lordfhip obferves that Caj3-

tain Billop cannot fwear that this was one of the

Papers that he took.

Capt. Billop. All the Papers that I looked into

I marked, and all the Papers that I mark'd I can
fwear to, and no others.

L. C. J. Pollexfen, Did you look into all the

Papers.

€apt.
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' CapL Billop. No, I did not.

L. C. J. Holt. But he fwears all that he brought
to my Lord Nottingham were fealed up by my Lord
Nottingham, and carried by him from my Lord
Nottingham to my Lord Prefident ; and my Lord
Prefident fwears he delivered them all to my Lord
Sidney -, and my Lord Sidney fwears this is one of

thofe Papers.

Z-. Predion. Certainly, my Lord's fwearing to

a Paper in this manner cannot be a good Pi'oof.

My Circumftances, my Lord, are very hard, and

your Lordlhip, I have heard, ought to be of Coun-
cil for me in any Point of Law ; and, my Lord, I

humbly defire to know, whether this can be a

Proof of a Paper, that he fays was taken in a

Packet, and yet he can't fwear it ?

L.C. J. Holt. My Lord, he does not fwear

that this was one of the Papers; but the Queftion

is. Whether all thefe Witneffes together do not

prove it ? You fee how the Evidence runs : All the

Papers taken were delivered to my Lord Notting-

ham ; all that were delivered to him were fent back

by him fealed, and delivered to my Lord Prefi-

dent ; my Lord Prefident brought them all to the

Cabinet-Council, and delivered them to my Lord
Sidney, and this my Lord Sidney fays is one of thofe

Papers.

L. Prefton. My Lord, I have a very great Ho-
nour for that noble Lord, and I am fure, if he

had not been upon his Oath, he would have faid

that which was Truth ; but in this Condition that

I am in, I muft crave Leave to obferve every thing

that I can for my felf ; and I cannot but fay thefe

Papers are very oddly managed, and delivered up

and down from one Hand to another -, I defire your

Lordfhip would pleafe to obferve, that thefe Pa-

pers are here brought after a very odd manner.

Mr. Serj. Thompfon. My Lord Prefton, you are

not to fum up the Evidence to the Jury till we
have done, nor to make your Obfervations.

L.C. J. Holt. Brother, my Lord oppofes the

reading of the Paper, as not well proved.

L. Prefton. I do fo, my Lord, and I hope your

Lordfhip will advife me whether you do think it

a fufficient Evidence and Proof of thefe Papers.

They are Papers that have been copied out, and

fent unfealed from Hand to Hand by fome Mef-

fengers from one to another, and which now ap-

pear to be unfealed, and fome of which he that

took them cannot fwear to.

Juryman. My Lord, we cannot hear one "Word

that is faid.

L, Prefton. That is my Misfortune 5 but I am
urging to my Lords the Judges, whether this Pa-

per ought to be read -, and I defire your Lordfhip

to advife me, whether it can be admitted as Evi-

dence, being thus oddly proved.

L. C. J. Holt. It is Evidence furely, my Lord -,

but the Queflion is, what Credit the Jury will

give to this Evidence ; the Jury are Judges of that

:

But certainly it is Evidence to have the Paper

read.

L. Prefton. I doubt not but your Lordfhip will

do me Juflice, and I readily acquiefce in what your

Lordfhips do appoint.

L. C. y. Pollexfen. Pray, my Lord, fee how the

Evidence ftands about this Matter. Firfl, it is

fworn by Billop, that he took a Bundle of Papers,

though 'tis true, the Particulars he does not un-

dertalce to fwear to. Well, what is next ? Why,
fays he, all that was in that Bundle I carried to

my Lord Nottingham^ and I received from my
Vol. IV.

Lord Nottingham all that I carried to him. What
lays my Lord Nottingham ? He fwears I delivered

back again to Captain Billop the fame Papers he
delivered to me, and all, and no more, fealed up
with my Seal. When he has~it fealed up, what
does he do with it ? why, he carries it to my Lord
Prefident. Is there any Poflibility of creeping out
of this Evidence ? Well, he delivers them to my
Lord Sidney, and my Lord Sidney fays this is one of
thofe Papers. Can there be a plainer Evidence
than this ? when he fliys, all he had he carried to

my Lord Nottingham, and my Lord Nottingham
fwears, all he did receive he fent back, fealed by
him, to my Lord Prefident ; and my Lord Prefi-

dent fwears > all he received, fo fealed, he gave to

my Lord Sidney -, and my Lord Sidney fwears this

is one of thofe Papers.

L. Prefton. But your Lordfhip will pleafe to ob-
ferve they were carried to the King, and they were
in the Hands of my Lord Marlborough.

L. C. J. Holt. No, my Lord, not out of the

Sight of my Lord Prefident. My Lord Prefident

fays my Lord Marlborough marked ibme of them,
but they were delivered to my Lord Sidney ; and my
Lord Sidney does fay they are the fame Papers that

he had from myLord Prefident ; and myLord Prefi-

dent fays, they are the fame that were brought him
by Captain Billop from my Lord Nottinghatn ; and
my Lord Nottingham fwears he fealed them, the

flime Papers, all, and no more than he received

from Captain Billop.

L. C. Baron. Your Lordfhip fliould obferve

where the Defe6l of the Proof is, and then it may
be fupplied ; for truly, put it all together, I can-

not fee how there could be a plainer Proof gi-

ven.

L. Prefton. My Lord, I defire to be heard as to

this : My Lord Prefident was pleafed to fay, that

Ibme of them were delivered to the King.

L. C. J. Holt. No, they were fhewn to the King,

but my Lord Prefident was by all the while that

the King did read them,

L. Prefton. My Lord, where a Man's Life lies

at Stake, and all that is dear to him, your Lord-

fhip will certainly allow him to make v/hat Obfer-

vations he can forhimfelf.

L. C. J. Holt. Ay, in God's Name, by all

Means : You fhall have all the Liberty you can

defire,

Mr. Soil. Gen. My Lord, we defire my Lord
Prefident will be pleafed to look upon thofe Pa-

pers. [Which was done.^

L, Prefident. This is one of the Papers that l

received from Captain Billop, and which I fhew-

ed to the King, and which I brought to the

Cabinet-Council ; and this is another of the

Papers.

L. Prefton. Pray, my Lord, was your Lordfliip

by when his Majefty read thofe Letters ?

L. Prefident. Yes, my Lord, I was.

L. Prefton. My Lord, I ask it for this End, to

know whether they were out of your Lordfhip's

Sight.

L. Prefident. No, never ; I was in the King's

Cabinet ; his Majefly read fome of them, and

then put them up again, and gave them me, and

I delivered them at the Cabinet-Council to my
Lord Sidney.

Mr. Soil. Gen. My Lord, we defire this Paper-

may be read.

L. C. J. Holt. Read it.

Clerk of the Peace reads.

K k k 2 The
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T^he RefuU of a Conference between fame Lords and

Gentlemen, both Tories and Whigs, in which it

was undertaken to prove the Pofftbility and Method

cfrejioring by a Fr. Power, without endangering

the Protefant Religion, and Civil Adminijlration,

according to the Laws of this Kingdom.

*' I. 27* Muft either oblige or conquer us : If
*' * the ]aft, he will find few Helps here -,

" but a bloodier Refiftance than ever the Romans,
*' Saxons, or Normands fpund .- It being incredible

*' how unanimous and obftinate that very Thought
*' renders the People -, fo that it nnay make us a

" Heap of Ruin, but no Nation that can ever help

" or import any thing to F.

" 2 . If K. L. defires to oblige us, and make the

*' Work eafy, that he may be at Leifure to ply the

*' Empire or Italy, or to have an advantageous
*' Peace, he muft take off the frightful Character

*' we have of him, and fliew us he has no fuch

*' Defign as returning our offended K. a Conque-
*' ror upon us, but that he can, and will be our

*' Friend and Mediator ; upon which Terms he

*' will find that many Lords and Gentlemen will

" fpeedily Ihew themfdlves to his Satisfaftion ;

«' efpecially if he makes Hafte, and lofes no ap-

" preaching Opportunity.
" 3. If he incline to this fort of Senfe, he muft

*' over-rule the Bigotry of St. G. and difpofe their

" Minds to think of thofe Methods that are more
*' likely to gain the Nation ; for there is one filly

*' Thing or other daily done there, that comes to

*' our Notice here, which prolongs what they fo

*' paffionately defire. The Methods thought upon
" are thefe

:

*' Firji, To prevent dangerous and foolifh In-

*' telligence, by forbidden all in that Court to

*' write any News hither, and that K. J. only

" have his Correfpondence by whom to hear from,

*' and fpeak to People here; fince Letters fo often

*' mifcarry, and are filled with nothing but what
" we fhould not hear ; ,and what we have are Ar-
" guments for the moft Part againft the K's Re-
" ftoration.

" Secondly, Since there is a great Body of Pro-
*' teftants that never defefted, and that many
" Thoufands are returning, and that they are the

" natural Weight and Power of thefe Kingdoms,
" by having the Heads, Hands and Wealth of their

" Side, to the Odds and Advantage of at leaft

*' two hundred Proteftants to one Catholick •,

*' the K. may think of nothing fhort of a Prote-

*' ftant Adminiftration, nor of nothing more for

" the Catholicks than a legal Liberty of Confci-

*' ence ; for much e mutt is againft all other No-
" tions, to which all private PafTions, and artifi-

" cial Frames in Government, muft yield or break.

*' He may reign a Catholick in Devotion, but
*' he muft reign a Proteftant in Government.
*' Cromwel could not, yet on a broader Bottom,
" with a victorious Army, fubfift or keep what
" he had got.

" 'Thirdly, He muft give us a Model of this at

*' St. G. by preferring the Proteftants that are

" with him above theUatholicks; one being Loy-
" al upon lefs Ties of Intereft ; and to tell the

*' Nation here what they are to hope for when he
*' comes.
" Fourthly, He muft give Encouragement to

" Lords and Gentlemen here to come to him, at

*' leaft Seven or Nine for a ftanding Council,

" which will make us here think he is in fome
" Degree ours again, and that we have aRelation
" to him, and fome- Intereft and Share in him, by
" the Men of Quality of our own Rehgion that
" are with him. This will incomparably facili-

" tate the Matter here, nor will they, when they
" come, come empty, and in their own Names,
" which is ftill better, and will be more iatisfadlo-
" ry there.

" Fifthly, To Induce this, Englijh Proteftants
" fhould be encourag'd by an Edidl of Liberty
" from the K.oiF. to have Chapels at their own
" Cofts, in which to v/orfhip God after their re-
" fpeftive Ways ; by which that K. will make us
" refleft upon his Conduft towards his HugonotSy
" rather to flow from the Hazard he thouo-ht
" himfelf in by their Antimon. and refiftingPrin-
" ciples, than a Defire of Perfecution.

" Lajlly, All other requifite Meafures depend-
" ing upon the Acceptance this finds, an Anfwer
" hereunto is impatiently defired by thofe that
" have difcourfed the King's Bufinefs to thisMa-
" turity. So ended with an unanimous Confent,
" both Tories and tVhigs upon this Occafion, that
" are in a Way of clofing in his Intereft.

L. Preflon. I can very fafely fwear, my Lord,
that I never faw that Paper in my Life.

L. C. J. Holt. Come go on with your Evi-
dence.

Mr. Soil. Gen. This is another Paper of the fame,
but the Words that are written Ihort in that, are

v?ritten at Length in this.

^Che Paper was read accordingly^ and in the firfi

Blank there was written K. J. in the firfi Para-

graph (France) twice, in the third Paragraph

(St. Germains) in the fifth (Mathemat. for
Much e mutt) the refl are obvious, and need

not he Jupplied.']

Mr. Soil. Gen, Pray fhew my Lord Sidney that

Paper. What fays your Lordiliip to it ?

L. Sidney. This is one of the Papers that I

marked, and that I received from my Lord Pre-

fident.

Mr, Soil. Gen. Pray will my Lord Prefident

be pleafed to give himfelf the Trouble to caft

his Eye upon that, and fee if that be one of the

Papers.

L. Prefident. My Lord, I remember it well, it

is one of the Papers I received from Capt. Billop.

Mr. Serj. Tremain. This Paper is what Mr. Sol-

licitor mention'd as Heads of a Declaration.

L. Preflon. My Lord, I think it neceffary to

ofTer oneThing to your Lordfhips before it be read.

I defire Captain Billop fhould fwear it to be one of

his Papers.

Mr. Soil. Gen, If your Lordfhip pleafes, you ob-

ferve what has been done already. My Lord Pre-

fident fays 'tis one of thofe Papers that was fent

him by my 'LordNottingham ; and my Lord Sidney

has fworn it is one of the Papers he had from my
Lord Prefident.

L. Prefton. I fhall not give your Lordfhip any

more trouble than needs ; I only offer it to your

Lordfhip ." I wave it,

L. C. J. Holt. There is Evidence enough to

have the Paper read.

Clerk of the Peace reads.

" That the King will return with a Defign of

" making an entire Conqueft of his People, is

~ '

fo



690. 0.B. ],A(htona^dEdmundElliot,forMghTreafo^, 441
" fo ridiculous as well as difficult, that it needs
*' not be fpoken to.

" That the King's Declaration be worded in

" general Terms, That he will govern by the
*' Laws ; that they lliall be the Rule of his Afti-

"ons; that he will endeavour to fettle Liberty
** of Confcience by Law ; that whatfoever things
*' were formerly done by him, which occafioned
" Jealoufies in the Minds of his People, fhall be
" left to the Determination of a Parliament, to
*' be formally and regularly called as foon as is

" poffible.

" That he has given fufficient Evidence of his

*' Unwillingnefs to bring an Army of Strangers
" into his Kingdom, by refufing the Succours of
" the King of France offered him, and which
" were even ready to be embarked upon the firft

" Notice of the P. of Orange's intended Invafion,

" That he brings with him fuch an Army only
" as is neceflary for his own Defence, and for the
*' Security of fuch of his loyal Subjefts as fhall

*' refort to him ; that he will difmifs them as foon
" as he fhall have rid the Nation of thofe Foreign-

" ers who have invaded it, and trampled upon the
*' Laws and Liberties of his People.
" The King's large exercifing his Difpenfing

" Power gave the great Alarm to the People,
*' and contributed mofl: of all toward the general
" Defe6lion. Yet when that Power came to be
" debated in the laft Convention, there appeared
*' fo many Difficulties in the limiting of it (every
*' body, even the prefent Judges believing it ne-
*' ceCTary, that a difpenfing Power fhould be in

*' the K.) that it was let fall, and that Point re-

*' mains as it was. And without mentioning
*' that, or any other Particular, the K. can be in

"*' no Danger by leaving all things which have
*' been the Occafion of Jealoufies,e.,to the Deter-
*' mination of Parliament, where, befides the
*' King's profefTed Friends andServants, there will

" not want others who will be glad of Opportu-
*' nity to ingratiate theinfclves.

L. C. J. Pollexfen. Gentlemen of the Jury, if

you defire any thing to be read again, or any thing

doubtful in it fhould be explained, tel] us, and it

/hall be done.

Juryman. No, my Lord, there is no Occafion

for that. I believe we apprehend thefe three

Papers that have been read.

L. Prefion. My Lord, it is necefTary the Gen-
tlemen of the Jury fhould be fatisfied in this

Point.

L. C. J. Pollexfen. Ay, in any Point ; and if

they defire any Scruple fhould be cleared, the

Court will do it for them.

Juryman. My Lord, I defire to know whether

Captain Billop figned that Paper or no,

L. C. J. Holt. No, he did not fign half of
them ; but unlefs it be proved, you ought to take

it for granted that it is not figned by him.

L. Preffon. My Lord, I think it fit the Jury
fhould be fadsfied in any Scruple they raife.

L. C. J. Holt. They afl<ed this QLieflion,Whe-

ther Captain Billop did fign the Paper ? And I

told them Captain Billop did not fay fo; and
therefore they are to take it for granted, that he
did not.

Juryman. My Lord, we take this laft Paper that

Was read, to be a Paper that was delivered in the

Bundle taken from Mr. JJhton to my Lord IS/ot-

iingbam, but not figned by Captain Billop.

L. C, J. Pollexfen. Then you take it right.

Mr. Sol. Gen. Then the next Paper that we pro-
duce is a Lift: of the Englifti^ Fleet, that thefe Gen-
tlemen were carrying over into France.

L. Prefion. That is printed, and to be found in
every CofFee-houfe.

Mr. Serj. 1'remain. Shew that Paper to Captain
Billop. [JFhich was done.'] Can you take it up-
on your Oath, Captain, that that Paper was in the
Packet that was taken in Mr. Afhton's Bofom ?

Capt. Billop. That Paper I have marked, and
that Paper I fwear was in the Packet I took away
from Mx.Afhton on board the Smack.

L. C. J. Holt. You are fure of it,

Capt. Billop. Yes, my Lord.
L. C. J. Holt. Then read it.

Clerk of the Peace reads.

SHIPS.
Rates. Ships, In Repair. Not, Building.

2 12

3 35

4 38

5 14

^ 9
Firefhips 25
Bomb-Veflels i

Ketches I

43.

5 3
II I

34 I

34 4
14 ~
9 —

25 —
I —
I —

134 9 21

Brought in hy Admiral RufTel to the Houfe of
Commons, December the z^Jh, 90. the Fleet,

whereof 60 Dutch.

Memorandum, the new Ships building, are ex-

peSled will be ready to be launched by the End
<?/ March.

Mr. Serj. T^remain. Pray fhew this Paper to Cap-
tain Billop. \lVhich was done.] Pray, Was that

Paper there among the others that were taken with
thefe Gentlemen ?

Capt. Billop. Yes, it was.

M: Sol. Gen. Can you take it upon your Oath,
that that Paper was in the Packet that was in Mr.
Afhton's Bofom .?

Capt. Billop. Yes, my Lord, T can.

Mr. Serj. Tremain. Pray fhew him that Paper
too. [tVhich was done.

Mr. Sol. Gen. And can you take upon you to

fay, that that was one of the Papers in the

Packet ?

Capt. Billop. Yes, it was.

Mr. Sol. Gen. My Lord, we defire thefe may
be read.

Clerk ofthe Peace reads. New-Tear's Eve, and it

is direfted for Mr. Redding.

SIR,
" r-j-i H OU G H the Bearer of this will do us

" JL the Juftice to afTure you, we are as full of
" Duty, as unfeignedly and unconcernedly yours,

" as your felf could wifli -, yet this Gentleman
" has undertaken. 'You will forgive the Pre-

" fumption, if I do myfelf the Honour to give

" you this frefh AfTurance in a few Words, which
" I hope we do by our Accounts. I fhall omit no
" Occafions, not neglefting the leaft, and making
" zealous Wifhes for the greatefl, to Ihew our
" felves fuch as we ought to be.

Sir
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" Sir, I fpeak in the Plural, becaufe I write

*' my elder Brother's Sentiments as well as my
*' own, and the reft of* the Family, though lef^

" fened in Number ; yet if we are not mightily
" out in our Accounts, we are growing in our
*' Intereft, that is in yours. He that delivers
*' this, will, I hope, entirely to your Satisfaction,

*' reprefent us, and me in particular, as with all

" the Devotion imaginable, and unchangeable
" Affeftion,

Tottrs, Godgrant the happieft New-Year.

Mr. Serj, 'Tremain. Read the other Paper,

Clerk of the Peace. This is dated Decemb. 3 1

.

1690. " I muft not let this Bearer depart, Ma-
" dam, without aflTuring you—

—

Mr. Sol. Gen. Hold, Sir, don't read that yet.

Here, fhew this Paper to Captain Billop. [Which

was done.] What fay you, Captain Biliop ? Is that

one of the Papers taken from Mr. AJhlon ?

Copt. Billop. Yes, this is one that I read, and

marked.

Mr. Sol Gen. Then read it.

Clerk of the Peace reads. This Is diredled for

Mrs, Redding.

S 'tis impoflibie for me to exprefs that

extraordinary great Satisfa6lion it gave
" me this Time Twelve-month, when I had the

" Honour to receive that Mark of your Favour
" and Goodnefs under your own Hand -, fo I

" have lived in fome Pain for an Opportunity to

*' write you my humbleft Acknowledgements and
*' trueft Duty, from which, by the Grace of
*' God, I am.no more capable offwerving, than
*' of renouncing my Hopes of Heaven: I fay,

*' this in Birhalf of my elder Brother, and the
*' refb of my neareft Relations, as well as for

*' my felf: You may entirely depend upon us,

" not only for a conftant Adherence to fo well
*' chofen a Principle, but for our utmoft Aftivity
*' to promote your Intereft, which are infepara-

*' ble from our own. I need come to no par-

" ticulars by this Bearer, who can, and will tell,

" our whole Heart ; and I wifti you could fee

" them, how fincerely they are devoted to your
" Service. God grant you a moft happy New-
" Year, and many, very many, and very happy.
*' Our young Matter hath all our beft Wilhes ;

" he daily gains moreFriends, and we get Ground
" of his Adverfaries.

JSeW'Tears Eve.

Mr. Sol. Gen. Now read your other Paper of

the 31ft cA December. 1690.
Clerk of the Peace reads., December 31, 1690;

•' T Muft not let this Bearer depart. Madam,
" X without afTuring you of my befl Refpefts,
*' I have written by him to a Friend of yours,
*' but depend upon you to give my Note Credit.

" Though my Creditors were no Friends to

" the Match which has been fo long in Treaty ;

" for your Relations have been very hard upon
*' me this laft Summer ; yet as foon as I could go
" fafely Abroad, I purfued the Bafinefs, and do
" beg you to believe, that no Endeavours of mine
" fhall be wanting to perfedl the Settlement.

" You once put me in Hopes of feeing you be-

" fore this Chrijlmas : Your Friends are forry for

" the Difappointment, pray lofe no more Time
" than is of abfolute NecelTity. The Bearer will

" tell you all Things may be now eafily fettled,
" if the right Way be taken. I long to hear
" how your young Daughter does; fhe will find
" many Friends, and I hope her Portion will be
" well fecured. God fend you a happy New-
" Year, and that I may be merry with you before
" it be far fpent-, and I befeech you keep me in
" the good Opinion of your Friend. I will al-
" ways make good what I promifed to you. [It

is direSfedfor Mrs. Charlton,]

Juryman. My Lord, I defire to know who that
is diredled to.

Clerk of the Peace. 'Tis diredled to Mn.Cbarlton.
Mr. Serj. Tremain. Shew Captain Billop thole

two Papers. [Which was done] What fay you to

them, Captain .?

Capt. Billop. My Mark is on the Outfide, but
there is nothing written in that, I believe it is ta-

ken off" from the inner Paper.

L. Prefion. Pray my Lord is this any Proof ?

I befeech you for God's Sake to have Regard to
a Man's Life.

Mr. Sol. Gen. Pray fhew the Paper to myLord
Sidney. [Which was done.]

L. Sidney. This was one of the Papers I re-

ceived from my Lord Prefident.

Mr. Sol. Gen. Then we muft beg my Lord Pre-
fident would be pleafed to look on it. [Which
was done.]

L. Prefident.This was one of the Papers brought
me by Captain Billop from my Lord Nottingham.,

in that Bundle.

L. Prefton. Captain Billop does not know the

Paper, though his Mark be to it.

L. C. J. Pollexfen. It is not indeed very material

whether he does or no, becaufe he did not read
all ; but I would obferve, that 'tis fworn by Lord
Sidney, that this was delivered to him by myLord
Prefident, and fworn by my Lord Prefident, that

he had it in that Bundle from Captain Billop.

L. Prefion. But, my Lord, it does fhew that

there may be fome Alteration in the Papers ; be-

caufe he having marked it, and marking none but

what he read, he does not now own that to be the

Paper.

Mr. Sol. Gen. Pray, will your Lordfhip be plea-

fed to take it as it is. Thefe are two Papers ; the

one is only the Cover, the other is the Writing

:

Captain Billop has only marked the Cover, and
not the Writing ; but my Lord Sidney he has mark-
ed the Paper itfelf, as delivered him by my Lora
Prefident, and my Lord Prefident has given you—
an Account, that it is one of the Papers he received

in that Bundle from Captain Billop.

L. Prefion, I only mark, that there may be Al-

terations made in thefe Papers fince they were ta-

ken.

Mr. Serj. Tremain. Pray read it.

Clerk of the Peace reads, December 31. 1 690.
It is direded to Mr, Jackfon.

" ' I ^HE Bearer can give you fo full anAccount
" JL of all things relating to your Eftate here,
*' that I need not have troubled you at this Time,
" but that I am defirous to lay hold of any Op-
" portunity I think fafe to afTure you of my Ser-

" vice, and that I will never quit your Intereft,

" whatever the reft of the Freeholders do. Your
" Adverfary has been fo hard to his Neighbours,
" that he has extremely difobliged all the old
" Tenants, and a little Matter would redeem the
' whole Eftate, if you would appear in Wefimin-

'Jfier
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** Jier Hall your felf ; the beft Council have a good'
*' Opinion of your Title, and will zealoufly pur-
*' fue your Inftrudtions : I only beg you would-
*' haften them to us, and that you will appear your
*' felfas foon as ispoffible: No Time Ihould be loft,

*' and the Caufe may be brought to a final Hearing
*' before the End of Eajler Term, if it be well

*' follicited. I heartily wifh you a happy New
*' Year, and beg you to tell Mr. Charlton, that I

*' long to know wherein I may ferve him ; and
*' that I will follow his Direftions to the utmoft,

*' while I live. God keep you and yours.

L. Prefion. Pray, Sir, to whom is that Letter

direfted ?

Clerk of the Peace. To Mr. Jackfon, my Lord.

Mr. Serj. ^remain. Pray fhew that Paper to my
Lord Sidney. [JVhich was done.)

L. Sidney. This is one of the Papers I received

from my Lord Prefident.

\Tben it was Jhewn to my Lard Prefident.

L. Prefident. This is one of the fame Papers that

I received in the Bundle from Captain Billop.

L.C.y. //o//. Read it.

Clerk of the Peace reads. December the 31ft.

*' ripH E Interruption of the former Corref-

*' X pondency had a very ill Effeft many ways-,

" but for that Reafon, no Opportunity ought now
*' to be loft, and I hope this will prove a happy
*' one.

" In Trade, as well as in Government, Schemes
** muft be laid •, for there is no living from Hand
" to Mouth any more in Commerce than in Poli-

" ticks : Lay therefore your Defigns probably,

*' and purfue them diligently, and with Vigour

;

*' though it be a hazardous Time, yet by ventu-

" ring boldly, where venturing is advifeable, it

*' often returns great Profit.

" There is nothing more to be faid, but to give

" the Bearer fit and full Seafons to tell what he

" knows, both as to Goods fit for our Market, and

*' when and where to be lent. The Sea will quick-

*'
ly grow fo troublefome, that unlefs you difpatch

" what you intend for us, you will loofe a great

*' Opportunity of Advantage. I hope the Ac-
*' count he has to give of our Negociations here

*' with the Merchants that deal with us, efpeci-

*' ally thofe that have lately brought us their Cu-

*' ftom, will both encourage a larger Trade, and

" excite the utmoft Diligence. I will fay nothing

*' of my felf, it ftiall be enough that I can live in

*' the good Opinion of one I bear fo great a Re-

" verence and Affeftion for-, but for this honeft

*' Factor I muft own, I can hardly fay enough.

" Truth and Boldnefs are excellent Qualities in a

" Servant, and he has ftiewn both, as Occafion

*' has required him to fhew them.
" I have but one Word to add, and pray take

" it as the trueft Mark of unalterable Refpeft

:

*' Choofe well, but have to do but with a few -,

" for a Multitude may give, but can never keep

" Council.
•'

I ftiall, with more Impatience than becomes

*' me, wait the Refult of this, and it will be a

*' great Mark of Goodnefs to let us have it the

" beft and fafeft Way.
" Once more ; let not the Seafon fpend unprofi-

" tably, for a more likely one can hardly come
*' than between this and the ift of March. In-

*' terpret this, I pray, as no private Intereft ofmy
*' own, or partial Motion of any other Perfon.

*' It is my Senfe, my Duty, and my Friendlhip,

which will not let me prevaricate, nor fuffer

thofe I love and honour to loofe fo happy and
preffing an Occafion of Advantage. With the
beft Wifhes I clofe up this, and am, ^c.

L. Prejlon. Pray, my Lord,
direded to }

who is that Paper

L. C. J. Pollexfen. This is diredled to no Body
at all.

Mr. Soil. Gen. Shew that Paper to my Lord
Sidney. \JVh(ch was done.]

L. Sidney. This was one of the Papers I had from
my Lord Prefident.

[Then it was fhewn to my Lord Prefident,]

L. Prefident. This is one of the Papers I had
from Captain Billop.

L. C. J. Holt. Read it.

Clerk of the Peace reads. This is dated December
31, but is not direfted to any Body at all.

T is a Prefimption incident to thofe that

I are any where upon the Spot, to think that
' they know better than thofe that are not, what
' is fitteft to be done in any Occurrence. This
' makes me fay, that now is the Time to make
' large Advantages by Trading, the Sea being
' freer than two Months pafi-7 or we can hope
' it will be two Months hence. This Gendeman
' is well inftrufted in our Markets, and what
' the Goods are we want, and when and where
' they fhould be fent. It is moft earneftly defired
' that this happy Opportunity may not be loft,

' efpecially by the late Undertakers, and I would
' not for much, they fhould receive the leaft Dif-
' guft. They are fomewhat pofitive in their

' Terms ; but they alfo fay, they will be good and
' conftant Cuftomers -, and I have more than once
' feen the Mifchief ofover-rating and over-ftaying
•' the Market. Opportunities are to be ufed, they
•' cannot be given by Men.
" The Bearer needs nothing from me to re-

•' commend him, but he is deferving in our Opi-
' nion here, and many will take their Meafures by
" the Ufage he finds there ; and indeed the pref-

" fing Pofture of our Trading Affairs will not
" permit more Experiments. If the feveral Par-
" eels arrive nor, that have been prom ifed, be-
" fore the 10th of March at fartheft fefpecially

" the Copper and Linnen, of which the Bearer
" will be more particular) I am fatisfied we fhall

" loofe this Summer's Profit. I am the more prel-

" fing, becaufe I am well aflTured of what I

" write ; and if ever I judged right, it is upon
" this Occafion.

" I have faid nothing of another Gentleman
" that takes this Opportunity to fee thofe Parts

;

" but he has fhewn a Zeal and a Sincerity in this

" Affair equal to moft. Jo, is not yet gone, by a
" Misfortune, but he will follow with a good
" Poftfcript in this AflFair. Of my felf I will fay

" nothing ; I hope I need not, for no body with-

" out Vanity can be more fincerely and aflecflion-

" ately a Friend and Servant to the Company
" than my felf I writ at large Yefterday, and
" cannot write what the Hand that gives this can
" fay ; and therefore will write no more, but that

" with the greateft Refped:, I am, ^c.

Mr. Serj. Tremain. Pray ftiew this Paper to my
Lord Sidney. [Which was done.]

L. Sidney. This is one of thofe Papers I received!

from my Lord Prefident.

[fThm it was fhewn to thg Lord Prefident.]

L. Prefident,
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L, Frefident. This was one of the Papers in the

Bundle I received from Captain Billop.

L. C. y. Holt. Then read it,

Clerk of the Peace reads.

SIR,
*' T Vow to yon, I do not repine at having loft

'^ X all for your Sake, which 1 got by your Fa-

" vour; but it grieves me extreamly that there is

" not that left which can fecure me from being

" troublefome to you ; for that is the thing in the

" World I would not be. I have told my Lord
" my Condition. What I defire of you he thinks

" very moderate, I hope you will. Pray, Sir, be

"not backward in fettling my little Affair, for I

" have deferved your Care. Your Daughter and I

" muft ftarve, if this Government can make us. I

" hopeour Interefts are not divided^ that is, you

" have an equal Tendernefs at leaf! for both. If

" you think fit to fpeak what I would have you to

" this Bearer, he will give me a juft Account of it.

*' You know he is obliged to be my Friend, and

" I believe him grateful, fince he ventures fo

" boldly for you. He brings with him fome merry

" Papers. Adieu, for I dare write no more; but

" pray fend a Meffcnger on purpofe to me, that I

*' may knov/ exactly what you will do, and would
" have me do. If you fend upon no other Bufinefs,

" there will be no Danger. Pray, Sir, ask myLord,
*' and he will tell you how I have been ufed, and
" upon what Account, I believe you know it not.

December 29.
*' Your Daughter is very well, very tall, and
" very pretty, as I am told.

L. C. J. Pollexfen. That is not direfled to any

body neither.

Mr. Serj. Tremain. Pray then fhew thefe Papers

tomy Lord Sidney, and my Lord Prefident. {Which

was done.~\ They were two.

L. C. J. Pollexfen. Thefe Papers my Lord Sidney

l\vears he received from my Lord Prefident, and

my Lord Prefident fwears he received them in the

Bjndle from Billop.

Mr. Serj. Thompfon. We pray they may be read.

Clerk of the Peace, December 3 1 . 90.

"
^A/""^^ my Condition more defperate and un-

" V V eafy than it is, I defire no greater Saiis-

" flidion than to have done my Duty to fo good a

" Mafter : I wifli it was of more ufe to him ; that

" is not my Fault, nor of thole I have adted with.

" Let it be look'd into what has been foretold both
" as to Engl. Scot, and Irel. and fee if moft of it is

*' not come to pafs already, and the reft will fol-

•' low, if not prevented. I wifti it may alfo be
" confidered what Ufage we have met with

*' from Men employ'd, and how they have left

*' your Bufinefs and Friends ; how they managed it,

" you will know from all Hands: Things they
*' could not do, nor duift not undertake, were bet-

" ter undone than not done by them. Men in

" this Place, and in thefe Times, muft have fome
*' Courage as well as Senfe to do any thing with
" People here. It is not my own ill Ufage makes
" me fay this, but my Concern for one I wifh the

" beft to in the World, and will give my Proofs of
*' this upon all Occafions. I need not enlarge, fince

*' all our Grievances are known to him that brings
*' this. For my own part, I will ftay here, folong
*' as I can be fafe, if with ne'er fo great Trouble 5

*' but it would be fome Comfort to know Men
" Cwhen driven from hencej may be foj there-

" fore the Reports of People's Ufage are terrible,

*' as well as of the Indifcretions of St. Germ. Fa-
*' mily : We feel theSmart of it by ridiculous Let-
*' ters falling daily into the Hands ofthe Govern-
•' ment. TheirMafter and Miftrefs are little oblig'd
" by it no more than we : If there is any thing,

" Sir,you do particularly command me, or depend
" upon me for, let me know it. I cannot under-
" take much, norfurnifli more. Ihaveftill help'd
" every body, and paid to every thing I could-,

" and if a Twelvemonth ago my Condition was
" what I then reprefented, you beft know if it has
" been mended. Ufe,and confidering that of others,
" makes me grow more contented ; and if the

" Profpefl of Mifery to us all was any Satisfaftion,

*' that is now plainly feen.

" Pray God blefsusall, by reftoring every Man
" his own, and you with long Life.

" He that gives you this, hath furnifh'd for your
" Ufe to me, ^c. two hundred Pounds, which I

" defire may be repaid.

Mr. Soil. Gen. Read t'other -, it is in the fame

Hand, and was enclofed in the former.

Clerk of the Peace reads. " I only beg. Madam,
" no ill malicious Report may take any Place in

" your Thoughts, in regard tome. I value your
" good Opinion, and will endeavour todeferve it.

" I can do little towards, but wilh moft heartily
** for your Happinefs. I know no Intereft, Ma-
" dam,but my Mafter's and yours, nor do I think
" they are to be made two : If you command me
" any thing, I will faithfully obey you, as I have
*' ever done him.

*' We all depend upon this Bearer's Accounts of
" us, and our Condition. His Faith and Courage
*' hath been enough experienced.

Mr. Serj. Tremain. Here is another Paper, fhew
that to Captain Billop. [fFhich was done!\

Capt. Billop. This Paper I did mark, and this

was one that was in the Bundle.

L. C. J. Pollexfen. What is it Brother ? pray

open it.

Mr. Serj, Tremain. 'Tis a Draught of a Cypher,
with an Alphabet of Names, for carrying on the

Correfpondence.

Mr. Serj. Thompfon. Your Lordfhip obferves

thefe Matters were defigned to be carried on under

feveral Sorts of Cants.

L. C. J. Holt. What fays Captain Billop to that

Paper ?

Capt. Billop. That was one of the Papers that I

read at my Lord Nottingham's, and mark'd it there.

L. C. y. Holt. Then read it.

Clerk of the Peace reads. For Mrs. Anne Ruffell,

to be left with Mrs. Richefon at the Blue Boar in

Ryder-Jlreet, near St. yames*s.

the King,

the ^een.
the Prince of Wales.

the Prince of Orange.

Canon and the Scotch Officer.

the Duke of Berwick.

Duke Tyrconnel.

Major General Sarsfield.

Lieutenant General Shelden,

King of France.

• Marjhal Luxemburgh.
Marfhal Bdford.

Duke Powis.

• Dutfhefi Powis,

Anifiir^n
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Bmfl,
Deipe,

Havre de Grace,

Dunkirk.

Callis.

England,

Scotland.

Ireland.

Then the next Papers we

produce are the Bills of Exchange , Pray fhew

them to Capt. Billop, What fay you, Capt. Billop^

were thofe among the other Papers ?

Capt. Billop. Yes, they were I remember

very well.

Mr, Serj. Tremain. My Lord, they are in

French, and therefore we mufl fwear a Gentle-

that we have here, to interpret : Call

Amfterdam

Rotterdam

Hague "

Brill

Harlam "
Italy ' ——
Germany "

Spain

Mr. Serj. Tremain.

man
Mr. Humphry Levermere.

Mr. Levermere. Here I am.

( He was /worn. )

A Londres, le 29 Decembre.

Monfieur,

LE pre/ante vous fera rendus par Monfieur Or-

binet, quiejt undemes bans amis, i^ quife fera

cogmiftre par quelque Perfonne de vojlre Cognoipnce.

Vouz m'obligerez trefenfiblement en de luy rendre

fervice en tout ce que vous pourriez. II pourra

vous communiquer quelque Affaire en Commiffion ;

vouz pouvez avoir Confiance en luy de toutes les

manieres, je vous prie doupque I'oUiger en tout ce

que vous pourriez. Je fuis, Monfieur,

Voftre tres humble & tres obeiflant

Serviteur,

A Mon. Mon. Jo. du Uvier, Paris. P. du Livier.

A Londres le 29 Decembre. .

8 Janvier S ^

Monfieur,

AU"iV jour de veue il vous plaira payer par cette

premiere d'Efchange, a I'Ordre de Mr. Michel

Orbinet, Trois mille trois cents trente trois Livres

valeur, du dit Sieur fuivant I'advis de

Voftre tres humble & tres obeiflant Serviteur,

A Mon. Mon. Jo. du Livier, Paris. P. du Livier.

Londres le 29 Decembre , , p^^^^ Liv. 3333.
8 Janvier ^ ^ ^^^^

Monfieur,

A UNjour de veue, plaira payer par cette me pre-

miere d'Efchange, a I'Ordre de Mr. Michel

Orbinet, Trois mille trois cents trente trois Uvres

Toumois, valeur du dit Sieur tf fuis

Voftre tres humble Serviteur^

A Mon, Mon. Anthoine

Pelletyer, Merchand, a Paris. J. Berionde.

London, the 29th December.

S I R,
ry-i HIS Prefent will be delivered you by

1^
Mr. Orbinet, who is one of my good

Friends, and who will make himfelf known by

fome Perfon of your Acquaintance. You will

very fenfibly oblige me in doing him Service in

all that you can. He will be able to communi-
cate fome Affair in Commiflion •, you may have

Confidence in him about all Points : I pray you
then to oblige him in all that you can. I am. Sir,

To Mr. Jofepb

Du Livier, Paris.

Vol. IV,

Tour moft humble, moft

obedient Servant,

P. du Livier.

London, the 29th December \ e
8 January S

"

S I R,

AT one Day's Sight be pleafed to pay by this

Firft of Exchange to the Order of Mr. Mi-
chael Orbinet, Three thoufand Three hundred
Thirty-three Livres, Value of the faid Gent, ac-

cording to the Advice of

To Mr. Jofepb

Du Livier^ Paris.

Tour moft humble, and moft

obedient Servant,

P. du Livier.

London, 29 December-! ^ For 3333
8 January S ^ '

Livres.

SIR,

AT one Day's Sight be pleafed to pay by this

my Firft Exchange, to the Order of
Mr. Michael Orbinet, Three thoufand Three hun-
dred Thirty-three Uvres iournois. Value of the

faid Gent. And I am
Tour moft humble

To Mr. Anthony Pelletier,

Merchant, at Paris.

Servant,

J. Berionde.

Mr. Serj, Tremain. Pray how much do they

all come to ?

Mr. Levermere. They come to £oo /. wanting

but Twelve-pence.

Mr. Serj. Tremain. My Lord, we have fhewn
your Lordfhip part of the Papers that were taken

in this Pacquet, but we have referved three

of the Papers till the laft Place ; and thefe three

Papers, if we had no other, were fufRcient to

maintain this Indiftment, for they are written

all with my Lord Prefton's own Hand, wherein

he gives an Account how the French fhould In-

vade us, how the Forts may be taken, how Lon-

don Ihould be plagued, and what a fort of Rafcals

the Clergy of London are ; thefe are the Contents

of the Papers, among other Things. Pray (hew

them to Captain Billop.

(
Which was done. )

Captain Billop. Thefe were two Papers that

were in the Pacquet, and the other little one

with them.

L. Prefton. My Lord, I would defire your

Lordfliip to obferve one Thing, to the beft of

my Remembrance, Captain Billop faid, he only

mark'd fix of the Papers.

L. C. J. Holt. How many has he fworn to ?

£, Prefton. I believe he has proved more,

Capt, Billop. I never faid fo ; I mark'd a great

many, tho' not all, but I did not fay how many.

Mr. Serj. Tremain. Were thefe Papers taken

in the Pacquet ?

Capt. Billop. Yes, all three.

L. Prefton. Juft now he faid but two.

Mr. Sol. Gen. Have you look'd upon them all.

Sir?

Capt. Billop. Yes, I marked but two of them,

but the other little Paper was with them -, I read

them myfelf, I remember it very well.

Mr. Serj. Thompfon. Then we pray the Clerk

may read them.

(CI. of Peace reads.) Lady D. 2000 /.

And 200 /. for Shop Debts.

Mr. Serj. Thompfon. My Lord, we would

open this Piece of Evidence before we read it,

L 1

1

that
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that it may be uiiderflood, and we (hall prove it

to be my Lord's Hand afterwards. It confifts of

many Heads and Particulars, without Order or

Method, and feems to be no more than Memo-

randums made by my Lord Pre^on, to put him in

Mind what he was to enlarge upon when he came

thither.

( CI. of the Peace reads. ) Lady D. 2000 /•

And 200 /. for Shop Debts.

Penfion upon tiie

14—3 Deckt Ships.

—

Britania, Ad.
Sovereign out and R

—

James.

33 3d Rates, make the 14 and 30 67.

Sundry Hofpitals and Fire-Ships, fome built

on purpofe proportionable.

Of Third Rates moft mann'd : 14 not mann'd,

great ones.

Reft in fome proportion mann'd, not well

mann'd, nor will be.

Britania not out till March, the refl,

perhaps, in April.

——- The French muft be out in April, and in

l\it Dotvns : Look in at Spilbead to fecure them.

The Dukh Fleet cannot then join them.

Carter and others at Portfinouth, the likelicft

Men to come to him Dutch Fleet 36 Sail,

9 from 70, to 60 Guns; —— 12 from 50 to 60

— the reft betwixt 60 and 70 — Get to it before

the Conjunftion, otherways nothing. To fight

in the Chops of the Channel; not to come fo

hi^h as Beachy —— Portfincuth not mann'd above

coo One Gibfon, a Scotch Pedlar — Lands

hthxnd. South-Sea Caftle. Nothing but Pal-

lifado's about Gojport —^ Jennings, or Strickland,

or Trevannion co.mes from St. Makes in one Night

—moft of the Gentlemen have done him moft

Mifchief, the Tarpaulins his beft Friends, which

difpirited Banly defires to be in the Monk,

keeps and fortifies Hull—— King not to be on

Board the Fleet——Foolifh Letters from St. G's

taken every Day in the D. Poft, and read in

Council — about June — England 6j great Ships.

Dutch 60 — commanded 36 to us, 24 to aft by

themfelves — Rujfel in the Britania Admiral —
Killigrew the Blue — the Dake— AJhhy the Royal

James— Dalaval the Soveraign, Vice-Admiral

Blue . Carter the Vanguard Thofe who
ihall not oppofe or refift him to be pardoned —
Not 2 1 Days coming in, or ihall not help the P.

of O. 600000 /. to the States of Holland— No
Taxes in his Time and the K. of Fr. will re-

quire nothing Chimney-Money to be taken

away not excepting Outlaws Scotland

—— let know whether the King will come or

not foon, and acquaint him with the Weaknefs

of the Pr. Council 3 Daflies or the

like F. of- That fome kind Anfwer

Mr. Eaft Merchant of Briftol to be kept till called

for William St. from Amjlerdam -
Alexander • England - George —— Scotland

—Dorfet., Cormvallis, Montague, Stamford, Shrewf-

hury, Macclesfield, Monmouth, Devonfhire '

In Feb. the K. come to 5co//<3«i—-endeavour to

unite the Epifc. and Presbyt. Parties.—A lefs Sum
not interfere with the Fr. K. from Highlanders

—— Campaigns -« land at Leith the

Scotch Army not a French one, 5000 good SuediJh

Foot, the Reputation of a Proteftant Ally, two

Months to fettle Scotland— 2. CommifTion given

to' me from Mr, P. ——- For Fl. hinder Eng.

and D. from joining -— two VefTels of

150/. Price for Pen/thania, for 13 or 14 Months

- Ormond and 5r^Ki(9» difobliged about the

Guards.

To have 1200 Seamen from Denmark and Hol-
land— To fave Camhell.— To be left at the
Ship in Sheets WeJlminJler—^FlanderS' -R—-—
Scotch Ships in Newcaftle Harbour to plague
London The Modeft Inquiry, the Bifhops An-
fwer. Not the Chilling of them.—But fatis-

fying of Friends. •— To tell him that 10 prote6t

Friends, and as foon as Foreigners are gone, he
will difmifs his The Woman that was with
the K, in Ireland, and fent CommifTion

to Stafford, and failing, not to be fent again ;

her Friends live in Covent-Garden— Private Let-
ters not Protefting Lords againft the Ufur-
per. Three of Five againft the Vacancy of the

Crown, Beauford, Newcaftle, Thanet, Sawyer, Lut-
wich, Pemberton, Levintz, Winnington, Montague,
Shore— London Chr^y the worft, we have their

WilTies and they their Oaths— K. betrayed by
7. Porter, Seymour faid it—Lord Nottingham fays

there will be a Peace with Fr. and the K. left out.— Bring Foreigners to drive out Foreigners,

then difmifs them, leave all to Free Parliament.—— No Juftices of Peace, ^c. adtaally in

Commifllon to be criminal.

L. C. J. Holt. Well, Gentlemen, have you
any more Evidence ?

Mr. Serj. 'Tremain. My Lord, We fhall now
prove thefe Papers to be my Lord Prefton's own
Hand. Pray call Mr. Warr, Mr. I'ownifend, Sir

Henry Johnfon, and Mr, Bland.

Mr. ^ownefend fworn.

Mr. Serj. Thompfon. Pray fhew Mr. Townefend

that Paper. (JVhich was done) Pray, Sir, whole
Hand-writing is that ?

Mr. Townefend. I believe this to be my Lord
Prejion's Hand : I did not fee him write it.

L. C. J. Pollexfen. Are you well acquainted

with my Lord Prefton^s Hand ?

Mr. 1'ownefend. I have feen his Lordfhip's

Hand fometimes.

L. C. J. Pollexfen. How often ?

Mr. Townefend. Not very often, but I have

feen it fometimes.

Mr. Serj. Thompfon. Pray were you Clerk in

any Office ?

Mr. Townefend. Yes, I am in the Office of the

Great Wardrobe, where I have had occafion to

fee his Lordfhip's Hand fometimes, and I believe

this to be his Hand.
Mr. Serj. Thompfon. Look upon the t'other two.

Mr. Townefend. I do believe thefe three Papers

are my Lord Preflon^s, Hand.
Mr. Serj. Tremain. Thofe are the three Papers

that have been read laft, which he fays are my
Lord's Hand.

Mr. Townefend. I do believe it. Sir.

Mr. Serj. Tremain. Pray look upon that Paper,

with the litde one within it ; do you know whofe

Hand that is
.''

Mr. Townefend. Ldid not fee it written, Sir.

Mr. Serj. Tremain. Do you believe you know
who writ it by the Hand ?

Mr. Townefend. The latter Part looks like my
Lord Prefton's Hand ; but I cannot well fay any

thing to the other, it is written fo fmall.

Mr. Serj. Tremain. Then fwear Mr. Bland.

(JVhich was done.)

Mr. Serj. Thompfon. Give him the Papers.

We ask you, Mr. Bland, Whether you were well

acquainted with my Lord Prefion^ Hand }

Mr. Bland.
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thefe three Papers

Mr. Bland. I have fcen my Lord's Hand
ibmetimes.

Mr, Serj. ^ompfon. Have you looked upon
thofe Papers, Sir ?

Mr. Bland. Yes, I have.

Mr. Serj. T!homp[on. Pray whofe Hand are

they ?

Mr. Bland. I do believe

are my Lord Prejlon's Hand-writing ?

Mr. Serj. 'Tremain. Then we pray Mr. tFarf

may be fworn, ( Which was done. )

Mr. Serj. 'Thompfon. Do you know my Lord
Prejlon*?, Hand ?

Mr. Warr, I have feen my Lord Prefton write,

but not very often ; moft commonly it was only

his Name: But I have feen him write fome
Letters too.

Mr. Serj. '^remain. Pray, Sir, look upon thole

Papers ; whole Hand are they do you be-

lieve ?

Mr. Warr. This Paper feems to be like my
Lord Pre/ion's Hand ; the other I cannot fay

much of, becaufe that which I commonly faw

him write was a large fair Hand, and this is a

little Hand.
Mr. Serj. Tremain. Pray, Mr. Warr, look

upon thefe Seals ; whofe Seals were they ?

Mr. Warr. I believe the Seals to be my Lord
Preftorh ; one of them was his Seal when Secre-

tary of State.

Mr. Serj. Thomffon. You were under him in

that Office, were you not ?

Mr. Warr. Yes, my Lord, I was.

Mr. Serj. Tremain. Now, my Lord, we have

done with our Evidence, and fhall reft here till

we hear what my Lord Prefton fays to it.

L. C. J. Holt. My Lord Prefton, you have

heard what has been faid concerning the Matter

you have been indidted for : What has your

Lordfhip to fay for yourfelf ?

L. C. J. Pollexfen. If the Gentlemen of the Jury

defire to fee the Seals, they may have them.

(The Seals wereftoewn to the Jury.)

Mr. Sol. Gen. My Lord, we have done for

the prefent.

L. C. J. Holt.
' Then if your Lordlhip pleafe,

you may make your Defence.

L. Prefton. My Lord, In the firft Place I muft

refer myfelf again to my Indiftment, for I find,

my Lord, that the Treafons of which I am ac-

cufed, were none of them done in the County

oi Mddlefex, and they are laid to be- done with-

in this County *, I find nothing of that kind

proved upon me to be done here ; for any Me-
morandums that they fay may be in that Hand,
I hope the Gentlemen of the Jury will confider,

that there was nothing followed upon any of

thefe Things, that may be found in thofe Pa-

pers : And in the next Place, I defire to know,
whether they are fufficiently proved to be mine ;

that is, whether Similitude of Hands is Proof or

not againft me in fuch a Cafe ? I humbly offer

thefe Things to your Lordfhip, and hope your

Lordfhip and the Jury will confider of it.

L. C. J. Holt. Is this your Lordlhip's De-
fence, my Lord ?

Z» Prefton. My Lord, I leave thefe Things
to the Confideration of the Court and the Jury.

L. C. y. Holt. Your Lordfhip infifts upon it

firft, that there is no A61 of Treafon proved in

the County of Middlefex ; and then, whether
Similitude of Hands be a good Proof to prove
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thefe three Papers, of any of them, to be your
Hand?

L. Prefton. Nobody faying they fee me write

them, if I did write them.

L. C. J. Pollexfen. My Lord, have you no
WitnelTes, nor nothing that you would ufe of
Evidence for yourfelf ?

'

L. C. J. Holt. Would your Lordfhip difprove

any Thing of the Matter that has been proved
againft you ?

L. Prefton. I muft deny the whole Faft ; but

I have no WitnelTes or Evidence to offer you.

L. C. J. Holt. Then your Lordfhip has no
more to fay ?

L. Prefton. I have not,^ I muft leave it fo with
your Lordfhip and the Gentlemen of the Jury.

Mr. Sol Gen. We fliall offer nothing farther,

but leave it wholly to your Lordfhip.

L. C. y. Holt. Your Lordfhip has done then ?

L. Prefton. Your Lordfhip obferves none of
the Witneffes have declared that I was going into

France, nor knew any thing of it. I did not tiire

the Ship, nor any thing of that kind ; tho' I fup-

pofe if they hadj it is not Treafon ; but your

Lordfhip obferves there is no fuch Thing has

been fworn.

L. C. J. Holt. My Lord, as to the firft Matter
that your Lordfnip makes a Qijcftion upon.

Whether there be any Act of Treafon proved in

Middlefex, that does depend upon the Proof of

your Lordfhip's being concerned in the Papers

;

for if your Lordfhip had an Intention in carry-

ing thefe Papers into France, which fpeaks a De-
fign to invade this Realm, your Lordfhip took

Boat in Middle/ex at 5/^rr^j-Stairs, in Profecution

of that Intention, there is an Overt-a6l in this

County of Middlefex.

L. Prefton. Your Lordfhip, and the Gentle-

men of the Jury obferve, thefe Papers were not

found upon me.

L. C. J. Holt. No, my Lord ; but if it be

proved that your Lordfhip had an Intention to

carry thefe Papers into France, and took Boat in

order to go with them into France, in the Coun-

ty of Middlefex^ where-ever your Lordlhip afted

in order to that Defign, that is Treafon, and

there you are guilty. It is a Treafon complicated

of feveral Fafts, done in feveral Places.

L. Prefton. My Lord, I humbly defire to know,

whether they have been proved to be my Papers ?

L. C. J. Holt. That is a Queftion that muft

be left to the Jury upon the Evidence.

L. Prefton. Nobody fwears they are mine,

nor were they found upon me.

L. C. J. Holt. But what I am fpeaking to your

Lordfhip, is in Anfwer to your Queftion about

the Place ; for you fay, that there is nothing

proved done in the County of Middlefex: Now
the Queftion is. Whether your Lordfhip had a

Defign to go to France with thefe Papers ? if you

had, and if your Lordfhip did go on Ship-board

in order to it, your taking Boat in Middlefex in

order to go on Ship-board, is a Faft done in the

County of Middlefex.

L. Prefton. It is not proved by any Witneffes

that I defigned to go into France.

L.C.J. Holt. That is before the Jury upon

the Evidence.

L. Prefton. I hope your Lordfhip, and the Jury

will obferve 'tis not proved, and in the next Place,

there are no Papers taken upon me ;• with humble

Subniiffion, there is no Proof of any fuch Thing.

LLI2 L.C.J.
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L. C. J. HgU. Well, how far your Lordfhip

v/us concerned in thefe Papers, and whether you

were going with them into France^ is to be left,

Upon the Evidence that hath been heard, to the

Confideration of the Jury.

L. Pre/ton. But I humbly fdbmit that.

L. C. 7. Holt. Have you any more to fay ?

L. Pf-ejton. As to what I offer, that nothing

has been proved in Middlefex, I hope your Lord-

fFiip will take it to be a Point of Law, and then

it ought to be argued -, and I defire I may have

Council.

L. C. J. Holt. No, 'tis a Matter of Fad only ;

but if you pleafe, the reft of my Lords the

Judges may give you their Opinion ; for this is a

Quellion upon a Suppofition that your Lordfhip

was guilty of a Defign of going into France^ and

this with a Purpofe to depofe the King, and alter

the Government ; then the Qaeftion is upon fuch

a Suppofition that you were guilty of that Defign,

whether you were guilty in Middle/ex or no ?

L. Prefton\ My Lord, they have not proved

that Defign.

L. C. y. Holt. We do not fay, it is taken for

granted now, but 'tis a Queftion upon a Sup-

pofition. Now, my Lord, Fil tell your Lordfhip

in fhort my Opinion, the rell of the Judges

will tell you theirs : I am of Opinion, If your

Lordfliip had fuch a Defign to go with thefe

Papers into France, and thefe Papers were formed

by you, or you were privy to the Contents of

them, then it is plainly proved, that you went

into a Boat in the County of Middle/ex, in order

to carry on this Defign, and that will make it a

good Indidment, and here is a plain Overt-

aft of High-Treafon in Middle/ex.

L. C. J. Polkxfen. I am of the fame Opinion ;

for your Fafl as to this particular Point in Law
ftands thus : You are indided of High-Treafon

in two Points ; one is. For confpiring to depofe

the King and Qtieen, and alter the Government

:

And the other is. For aiding and affifting the

French King, and his Subjefts, declared Enemies,

and in open War againft the King and Queen,
and to invite the Enemies of the Kingdom to

invade the Kingdom. Now this Defign, and
this Help and Afliftance, are written in thefe

Papers -, for they are Inftrudlions for the car-

rying on of this D^'fign. You, my Lord, are the

Perfon that is charged to go with thefe Papers

to help on this Defign ; you began your Journey
in the County of Middlefex, for according to the

Evidence, you took Water at Surrey Stairs, which
is in the County of Middle/ex, and every Step

you made in purfuance of this Journey, is Trea-

fon, where ever it was: So then here is a fuf-

ficient Proof of a Fadl in Middle/ex.

L. Prejlon. That, my Lord, is a Point ofLaw,
and I humbly defire your Lordfhip, that I may
have Council in this Cafe, It is not proved by

any Body, that I faid I would go into France ;

and in the next Place, it is not proved that I had

thefe Papers about me ; there has been no Evi-

dence given, that I did take Water with an In-

tention to go with thefe Papers into France.

L. C. J. Holt. The Jury are to be Judges of
that.

L. Prejlon. Then, my Lord, what have I done >

I have not done any Thing within the Danger of

any Statute upon which I am indidted ; befides,

my Lord, what I have to offer further is this, I

think I ought to have two credible WitnelTes to

prove every Fa6l, and I hope the Gentlemen of
the Jury will confider, there is nothing but Sup-
pofition as to me ; and I hope I and my Family
fliall not be ruin'd upon a Suppofition.

L. C. y. Holt. Has your Lordfhip any more
to fay ?

L. Prejlon. All the Judges have not given
their Opinion.

L. C. y. Holt. The reft will give their Opi-
nions, if you defire it.

My Lord Chief Baron, what fay you ?

L. C. Baron. My Lord Prejlon^ I am called

upon, it feems, to give my Opinion in this Cafe,

but this I take it muft be left to the Jury, what
Credit they will give to the Proof. Your Lord-
fhip makes a Queftion, as the Proof ftands,

whether here be any thing done in this County ?

here are Inftruftions given to the French King
how to invade England^ and carry on the War
againft us. Thefe Inftruftlons are contained in

feveral Papers, and thefe Papers in a Pacquet
are carried to the Smack, which Smack was hired

to go to France. You are found taking Water at

Surrey Stairs, which is in the County of Middlejex,

in order to go to the Smack : You did go to the

Smack ; the Papers were taken in your Company,
and were feen lying by your Seals ; and the Wit-
neflfes fwear, they believe fome of them to be your
Hand ; you took care to defire to have them
difpoled of. Now how far the Jury will believe

this Matter of Fad, that is thus teftified, is left

to them ; this feems to be the Proof, and if the

Jury do believe it, here is a plain Evidence of
an Overt-a6l in the County of Middlefex.

L. Prejlon. I do infift upon it, with humble
Submiffion, it is not proved that thefe Papers

were taken upon me, or that I did take Water ac

Surrey Stairs to go to France.

L. C. Baron. That muft be collected out of

all the Circumftances ; the Credit of which is left

to the Jury.

L. C. y. Holt. All the reft of my Lords the

Judges are of the fame Opinion, as they tell me.
Have you any more, my Lord ?

L. Prejlon. I muft fubmit.

L. C. y. Holt. Gentlemen of the Jury, My
Lord Prejlon ftands indifted for High-Treafon,
in imagining and compafTmg the Depofition,

Death, and Deftruftion of the King and Queen ;

and for that Purpofe, did write, or caufe to be
writ, feveral treafonable Papers and Letters, de-

figned to go into France^ and there to corre-

fpond with the French King and his Subjedts,

who are Enemies to the King and Queen j and
to carry with him thofe treafonable Papers and
Letters, containing a Projedl, and a formed De-
fign how this Kingdom fhould be invaded by
Foreigners.

There is another Treafbn in the Indictment

mention'd, and that is for adhering to, and abet-

ting the King's Enemies, there being open War
declared between the King and Queen, and the

French King.

You have heard, Gentlemen, a very long Evi-

dence, WitneflTes have been produced viva voce,

and feveral Papers have been read to you -, fbme
of the Papers that have been produced, tho'

they may feem myfterious and canting, yet they

are not fo very obfcure and unintelligible, but if

you confider them well, the Meaning of them
will appear. Others of them are more exprefs,

and do plainly d^^monftrate a Defign, that this

King
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King and Queen fhould be depofed, and that

there Ihould be another Prince fet upon the

Throne, and reftored to the Government of

thb Kingdom.
Gentlemen, There are two other Perfons

mentioned in the Indiftment with my Lord

;

and tho* my Lord is only now upon his Trial,

yet the Evidence which doth afFeft them, doth

alfo concern my Lord.

You have heard how there was an Intention

of fome Perfons to go to France, and how
Mr. AJhton, one of the two others, that ftands

indidted with my Lord, did treat with one

Mrs. Pratt, one of the Witneffes, to hire a Veffel

for that Purpofe, and it was by the Means of one

Mr. Burdett, that lives in the City ; they had a

Meeting at Burdett's Houfe, where they treated

about the Price that fliould be given for the Hire

of this Ship to go to France, but at that Time
they did not agree. It was concluded, that the

Woman and Ajhton and Burdett fhould meet at

the Wonder 'J'avern ; but Mr. Burdett not being

there, nothing was concluded upon them.

After that the Woman, Mr. Burdett, and

Ajhton, and Elliott, met at Mrs. Burdett's; the

Woman infifted at firfl upon 1 50 /. After they

had been treating for Ibme time, the Bargain

was made to go to France for 1 00 /.

Then the next Thing confidered was, how this

Money fhould be paid ; by Agreement 93 Guineas,

and 6 d. which made up the lOO /. was depofited

in Mrs. Burdett^s Hand ; a Six-pence broken, one

Part Mrs. Burdett had, and the other Part of the

Six-pence Mr. Ajhton had : And when either Mrs.

Pratt, or the Mailer of the VefTel did bring back

that Part of the Six-pence that Ajhton had, to

Mrs. Burdett, the Money was to be paid.

After this Agreement, they were appointed

to go to the Seven-Stars in Covent-Garden, to the

Houfe of one Mr. Rigby ; and there the Woman,
Mrs. Pratt, and the Mafter of the Veflel, Ajhton

and Elliot met, and they were that Night to go

away and to take Water at fome Place near to

go on Ship-board -, and having flayed there till

it was about ten a Clock at Night, then they

went away into the Strand, and lb into Surrey-

Street, and took Water at Surrey Stairs.

But before that they came from Mr, Rigky's,

fome Perfons went to Surrey Stairs to fee for a

Boat, and met with that Fellow that was here

produced, who was a Sculler, and did hire him

to go through the Bridge when the Tide ferved,

and to carry fome Gentlemen on Stiip-board ;

they agreed with him for half a Crown, and he

was to ftay in an Houfe near the Stairs until they

came.

And at the Time appointed, Mr. AJhtsn and

Mr. Elliott, and the Mafter of the Veffel, came
to that Place, and my Lord PreJlon and his Man
with them, to take Water, My Lord PreJlon was

not at Burdett's Houfe at the Hiring of the Ship,

nor at Mr. Rigby's ; but it is proved by the Mafter

of the Veffel, that he took Water with the reft

of them at Surrey Stairs, that he went with them
on Ship-board, and was to go along with them.

Being on Board the Ship, they did appear to

have fome Apprehenfions of Danger, and paffing

by a Man of War, my Lord Brecon, his Man,
and the other two went under the Quarter-

Hatches, where they lay down to prevent them-

felves from being taken or difcovered ; and they

hid another time when they came near Gravef-
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end, and coming up they feeing a Boat coming
towards them, they hid themfelves again.

Captain Billop, who it feemsj was fent to ap-

prehend them, pretended he was to prefs Sea-

men, and when he came on Board the Smack,
he faid he would prefs the Mariners, who an-

fwered they had a Proteftion : But he being up-

on his Search, pulled up the Boards of the Quar-
ter-Hatches, and there was my Lord PreJlon and
the other Perfons lying down : It was not a Place

that was very proper for Gentlemen, or, indeed,

for any Paffengers, to repofe themfelves in ; it

was an uneafy Place, nobody could ftand or lit

upright in it ; nay, there was no convenient

Place for lying down, but they muft lean upon
their Elbows, which Pofture thofe Gentlemen
were in ; lb that their Purpofe was plainly to con-

ceal themfelves, and their concealing themfelves

muft be becaufe of fome Defign they were about,

which they would not have difcovered.

They being taken out from under the Hatches,

one of the Witneffes tells you, he faw a Pacquet

lying there, and Ajhton, pretending to fetch his

Hat, went down, took it up, and put the Pac-

quet into his Bofom ; and the Witneffes inform-

ing Captain Billop thereof, he caufed Ajl^ton's Coat

to be fearched, and from thence took the Pacquet,

and a Piece of Lead tied to it, which was pro-

duced here in Court.

When they were bringing away in Cuftody,

they feemed all of them to be very much con-

cerned about this Pacquet ; fome of them, that

is, Ajhton and Elliot, would have had it thrown

with the Lead over-board. My Lord PreJlon did

not fay fo much, but complimented Captain

Billop in this manner. He was glad he was fallen

into the Hands of a civil Gentleman, a Perfon

of Worth, and he fhould always acknowledge

his Kindnefs, and would do him all the Service

he could, if he would difpofe of the Pacquet,

My Lord PreJlon was fearched at that time, and

Letters of no great Moment taken about him.

Ajhton and Elliot would have had Captain Billop

to take thofe Letters which were taken in my
Lord Prejlon'% Pocket, and tie the Lead to them

and have thrown the Pacquet over-board, and

to report to the King and Council, That thofe

Letters were the Pacquet that was taken with

the Lead; and fohave perfuaded him to be falfe

to the Truft that was repofed in him.

And Afbton and Elliot ufed many Expreffions

to induce him to that Compliance ; they told him

the Government was unftable, and every Dog had

his Day, and the Tide would turn \ and that he

would deferve very well if he would change

Sides, and go with them where they were going

;

and that he had Opportunity to get any Prefer-

ment he would have.

L. Prefton. My Lord, I hope your Lordfhip

obferves that I faid none of all this,

L. C. J. Holt. No, my Lord, I do not fay

you did ; my Lord Prefton did not fay any thing

of all this, but only about difpofing of the Pac-

quet ; that his Lordfhip fpoke of to Captain Billop,

and complimented him, and promifed him Kind-

nefs if he would difpofe of the Pacquet.

But, Gentlemen, as there was a Pacquet

taken, fo there were two Seals taken at the fame

Time' and in the fame Plac«, which have been

produced and fhewn to you ; they lay both of

them upon the Ballaft under the Quarter-Hatches,

near the Pacquet : The one of them is the Seal of

my



45 o 1 48. The Trial ofSir Richard Grahme, 2W.&M.
my Lord Pnftonh own Coat of Arms, the other

Seal belongs to the Secretaries Office, which

Office my Lord once held in the late Reign.

L. Prefton. 1 beg your Lordftiipwould bepleafed

to obferve that the Papers were not taken upon

me, and it can be no Treafon to have Seals, I

fuppofe.

L. C. J. Holt. Good my Lord, I will not do

your Lordlhip any Wrong ; I do not fay that

the Papers were taken about you, no nor the

Seals •, but only, that they lay upon the Ballaft

from whence the Pacquet was taken i And I fay

further. That thefe Seals are not denied by

your Lordfhip to be your Seals ; the one is your

own Seal of your Coat of Arms which was

taken at that Time, and fo I do not your Lord-

lhip any Wrong, and by the Grace of God will

tiot.

L. Prefton. It is no Crime, I hope, to have

Seals.

L. C. y. Holt. I do fay, my Lord, the Papers

were taken about Afiton, and not about your

Lordfhip ; but they lay upon the Ballaft where

the Seals were, and where your Lordfhip lay

:

But how far my Lord Prefton is concerned in this

Matter, is to be confidered by you of the Jury

by-and-by.

Now, Gentlemen, you have heard howearneft

Mr. Afhton and Mr. Elliot were ; one of them,

to wit, Elliot., wifh'd a Thunder-BoU might ftrike

the Boat under Water as they were coming back ;

and when they came through Bridge, he wifh'd

that London-Bridge had fallen upon them and

knock'd them upon the Head.

L. Prefton. But I hope that is not to lie upon

me neither, for I faid no fuch Thing.

L. C. J. Holt. No: But Aft^ton and Elliot did

fay thefe Things, and how the Cafe ftands as to

that in relation to your Lordfhip, is to be confi-

dered. It is proved, they afterwards gave Money
to the Seamen, half a Crown apiece, to two of

them, to fay they were going to Flanders ^ and not

to France.

Now, Gentlemen, that my Lord was on Board

this VefTel, that my Lord was under the Hatches,

and that the Papers were taken in this manner,

is beyond all Contradidlion : So likewife that the

Ship was hired for France; that my Lord took

Water at Surrey Stairs, and was taken in this

VefTel in that manner that you have heard.

The next Thing, Gentlemen, is about the

Papers : I muft tell you, though there are feveral

of them that do feem myfterious, yet they are

Papers that do fhew a very great Deflgn of De-
pofing the King and Queen, and a Purpofe of

altering the prefent Government.

But, Gentlemen, I will mention to you thofe

Papers that are very plain, and leave you to

confider what Conflruftion to put upon thofe that

are obfcure. There is one Paper that feems to be

Inftruftions and Heads for a Declaration, that is

to fay. That the King of France mufl not come
with a Defign to make an intire Conquefl.

L. Prefton. My Lord, with SubmifTion to

your Lordfhip, I hope you will pleafe to remem-
ber and obferve to the Jury, that Paper is not

proved to be mine.

L. C. J. Holt. No, my Lord, I'll do your

Lordfhip no Wrong, but I cannot Ipeak all my
Words at once.

L. Prefton. I am fure you will not my Lord ;

but I beg leave to put your Lordfhip in Mind.

L. C. J. Holt. Well, then. Gentlemen, the

Paper begins, 'That the King's Declaration is to

be formed in general 'Terms -, that he will govern hy

the Lazvs ; that they jhall be the Rule of his Afiions ;

that he will endeavour to fettle Liberty of Confcience

by a Law, and that whatsoever was done by him that

gave any Occafion of Jealoufy, fhall be fettled by

Parliament. That the King hath given fuftkient

Proofs and Evidence of his not being willing to

bring an Army of Strangers into the Kingdom., by

refufing the Succours the King of France offered hini^

and that were even ready to be embarqued upon the

firft Notice of the Prince of Orange'j coming. That

he brings fuch an Army only as is neceft'ary for his

own Defence., and fecuring fuch of his Loyal Sub-

je5is as fhould come to him -, and that he will dif-

mifs them as foon as he fhall have rid the Nation of

thofe Foreigners that had invaded usy and trampled

upon the Laws.

So that, Gendemcn, here is a Paper in this

Pacquet, that has plainly laid open and proved the

Difign, and fhews the Meaning of it was to feduce

their Majefties Subjects from their Allegiance •, it

was to be in iuch general Terms, making general

Promifes, hoping thereby that People would be

the more eafily impofed upon to renounce their

Allegiance to their prefent Majefties.

But, Gentlemen, the Declaration imports far-

ther, that the Realm was to be invaded by Fo-

reigners j and to palliate it, it is pretended, that

Foreigners were only brought in to rid the Na-

tion of Foreigners, and you know who are meant

by that: So that this Projeft was only to colour

a foreign Invafion ; and this Declaration was

to direft them how, and upon what Pretences

they fhould invade this Kingdom.

Gentlemen, there is no manner of doubt but

this is a treafonable Declaration, and if any Per-

fon had this in his PofTeffion, and was going into

France to carry, with an Intention there to

make ufe of it, that is Treafon, though it be

couch'd under fpecious Pretences of reftoring

People to their Liberty : It was plainly a Defign

to invade England by a French Army.
L. Prefton. My Lord, that Paper was not

found about me.

L.C. J. Holt. No, no, my Lord, it was not;

but, good my Lord, give me your Favour, I will

certainly obferve every Thing that is fitting ; but

I tell you I cannot do it all at once.

Then, Gentlemen, there is another Paper found

in the Pacquet, that is faid to be the Refult of a

Conference that was had between divers Lords

and Gentlemen, as well Tories as fFhigs, as they

call them, to prove it pofTible to reftore the late

King by French Arms •, and how this may be

effefted, were Propofals made : Yet ftill it was

pretended to preferve the Proteftant Religion,

and the Civil Ad miniftration according to Law.

And that it might be brought to pafs, the

Credulous were to be impofed upon, and made

to believe that the French King would not conquer

England for himfelf ; no, but he would conquer it

for the late King ; he would be at that vaft Charge,

that great Expence of Men and Arms to reftore

King James, and make no Profit of it himfelf.

And it was propofed how to feduce the People

of England into a Belief of the French King's

Kindnefs ; he was to indulge the Englifh Pro-

teftants in France, and let them have the Exercife

of their own Religion there at their own Charges

;

and this to fatisfy the Englifh Proteftants,

that
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that his Perfecution of the Hugonots in France,

was not out of Averfion to the Proteftant Reli-

gion, but only becaufe of their Antimonarchica!

and refilling Principles. So that they were pro-

pofing among themfelves what they were to do
to make the People believe the French King had
no dangerous Defign againft our Religion and
Liberties ; and if they could meet with Perfons to

believe this, that was a probable Way thought

upon in this Conference to get a great many Ad-
herents to the French King, thereby this Invafion

was to be facilitated, and the whole Projed: ren-

dred more fuccefsful.

There is another thing. Gentlemen, in this

Paper, and that is this ; They complained of the

Mifmanagement of their Affairs at St. Germains ;

that though they did earneftly defire the Reftitu-

tion of the late King, yet there was always fome
fooUfh thing or other that came from St. Germains

that obftrudled their Defign.

What that foolilh Thing is, I can't fay, it does

not appear ; but whether it were not too great a

Difcovery of their Zeal for Popery, and the Ad-
vancement of the Popilh Religion, is worth your

Confideration.

And fomething is to be done for Satisfaftion of

the People as to that ; and it is advifed that there

fliould be Seven or Nine, or fuch a Number of

Englifh Men, that (hould go over, and be received

into Favour at St. Germains, and they fhould be

of the Council there, and thefe were to be Prote-

ftants ; and that was to be a Colour and Pretence

that the late King was reconciled to the Prote-

ftant Intereft, becaufe he chofe Proteftant Coun-

fellors, and had received them at St. Germains,

and was advifed by them.

This, fays the Paper, will make the World
believe, he is ours, and that we have gained him;
which was to delude a great many of the People

of England, that they (hould not be affrighted in

cafe there ihould be fuch an Invafion of England,

but invited rather, and encouraged to join with

tht French when they came.

But, Gentlemen, the three laft Papers that have

been produced to you, are Papers that do fome-

what more nearly concern my Lord Prejlon.

The firft Paper contains feveral Memoran-
dums; It begins wich Lady Z). 2000/. who that

Lady D. is, I muft leave it to you to imagine,

tho' perhaps it may not be hard to guefs.

It takes notice that the Englifh and Dutch were

like to join ; and thefe Memorandums do alfo

Ihew a Defign and Purpofe of fomething to be

done for the Prevention of that Conjunftion.

They feem alfo to be Inftru£tions to be made
ufe of upon going into France to negotiate or

tranfport fome Matters of dangerous Confe-

quence,

L.Prefton. My Lord, I hope that your Lordlhip

will obferve, that thefe Memorandums are broken

kind of Notes, incongruous and incoherent.

L. C. y. Holt. Ay, my Lord, they are fo, they

are but broken things ; but I fay ftill, they are

Memorandums that were to be ufed for fome Pur-

pofe : Now I leave it to the Jury to confider of

the Matter of them : What can be plainer than

what is there expreffed ? The French are to come
in time, before the Dutch and the Englijh join

;

they are to watch their Opportunity and come be-

times, and they are to nght at the Chops of the

Channel, and not to come fo far as Beachy.

L. Prejion. This is all but prefamptive Evidence
my Lord.
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L. C. J. Holt. I appeal to your Lordfhip if it

was not in the Paper, and I appeal to the Memo-
ry of the Jury, whether I mif-repeat it or not.
The Paper mentions Jennings and Strickland^

and Trevannion, that they were to come from St.
Malo's m one Night; the King (meaning the
late King) was not to be on board.; and there
were Ships to lie ztNewcaJile, to plague Z.Wo«:
Itiseafy to underftand what they meant. Among
thefe Memorandums, it is made as a Remark, that
the London Clergy are the worft. It gives an Ac-
count how Portfmouth was fortified, and Gofport,
and what Number of Men were in them ; and of
the State and Condition of our Navy ; what Rates
our Ships were, and how many, and who were to
be the Commanders.

L. Prefton. I beg your Lordlhip to obferve- this
is not Treafon.

L. C. J. Holt. I fhall tell you that, my Lord,
by-and-by ; I am now ftating the Evidence.

Gentlemen, my Lord Prefton infifts upon it,

that thefe Papers were not found about him :" It

IS true, they were not, but it does not therefore
follow, that they were none of his Papers : But
you have three WitneflTes, Mr. Town/end, Mr.
Bland, and Mr. Warr, produced to prove thefe

Papers to be my Lord's Hand ; Mr. Townefend hys,
he was acquainted pretty well with my Lord
Prefton's Hand ; he was one of his Clerks in the
Office of the Wardrobe ; he fays, he has feen my
Lord write feveral times, and does believe the
Writing to be his Hand ; and to the fame Pur-
pofe fays Bland; and Mr. Warr fwears to one of
the Papers, that he believes it to be my Lord
Prefton"s Hand.

L. Prefton. I hope your Lordlhip will pleafe to

obferve to the Jury, that this is only a Proof of
Similitude of Hands : no-body lee me write

them.

L. C. J. Holt. They only fay they do believe

it to be your Hand ; no-body lays they faw you
write them ; if I omit any thing, pray tell me
when I have done.

Gentlemen, there are other Papers which have
been produced and read, that are writ in Cant-

ing Terms, which yet plainly fhew the general

Defign ; they tell the Party, that Council are of
Opinion, he has a very good Title ; they hope
he will appear himfelf, and if the Caufe be well

follicited, it may come to a

End of Eafter 'Term.

There is another Matter mentioned in another

Letter which is under the Difgiufe of Trade,

That the Goods muft come before the firft of

March. And another of them lays, that unlels

the Copper and the lannen c-ome before the

Tenth of March, they Ihould lofe this Summer's

Profit.

Gentlemen, what can be the Meaning of all

this?

L. Prefton. I know not indeed, my Lord.

L. C. J. Holt. In another of the Papers it is

faid, 'Tis thought our Fleet will be ready by

March or April, but they believe not till June.

Truly, Gentlemen, I have not been able to

take Particulars of every Letter, but I muft leave

it to your Obfervation ; only there is one of

them that makes Mention of acquainting my
Lord with the Condition of the Writer, and Di-

reftion is therein given to fpeak to the Bearer

;

and what other Lord was there, but he, in the

Company?
L. Prefton.

Hearing before the
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L. Pfefton. I defire to obferve, my Lord, that

I was not the Bearer.

L. C. J. Holt. Truly, my Lord, I can't tell

who was meant ; I muft leave it to the Jury to

judge of that ; but there was no other Lord in

that Company.
L.Prefion. I give yonr Lordlhip Thanks for ob-

ferving that it was not proved that they were ta-

ken upon me before ; but I beg your Pardon for

interrupting of your Lordfhip.

L. G. J. Holt. Interrupt me as much as you

pleafe, if I do not obferve right ; I will aflure

you I will do you no Wrong willingly.

Now, Gentlemen, the Queftion is, in the firft

place. Whether this be Treafon ? and I told you

before, without Queftion, if any Perfons do go

into France to negotiate fuch a Defign as this, or

do purpofe to go into France, and do any A&
in order thereunto, that is High Treafon ; and

thefe Letters do import High Treafon as great as

can be committed ; a Treafon againft the King

and Queen, a Defign to invade the Realm, to

fubvert the Government, to reftore another

Prince to the Throne by the Affiftance of Foreign

Force*

There was a Defign to delude and impofe up-

on a great many People ; and thofe that would

not be deluded into a Belief by thefe fair Pre-

tenfions of Friendfhip, they were to be fubdued

by an Army of Foreigners.

Then, Gentlemen, the next Queftion \yill be,

how my Lord Prejlon is affected by this Evidence,

and whether you have fufficient Proof from what

has been offered, to fatisfy you, that he is guilty

of this Treafon or no ?

Firft, my Lord tells you, there has not been a

clear Proof that thefe are the Papers that were

taken ; for, (faith he) they have been conveyed

from Hand to Hand, and therefore poflTibly there

might be fome Alteration made in them. You,

Gentlemen, are to confider, notwithftanding this

Objeftion, whether the Identity of the Papers be

not proved.

Captain Billop tells you, he took them, and in

what Manner ; and afterwards carried them to

my Lord Nottingham, who laid them by for a lit-

tle while upon his Table, and Captain Biilop

withdrew (that is part of my Lord's Objeftion)

while my Lord Nottingham examined my Lord

Prejlon : after that, my Lord Nottingham called in

Biilop again, and Biilop fwears the Pacquet was

not opened, but remained intire in fuch manner

as they were delivered to my Lord Nottingham ;

and fo fays my Lord Nottingham. Then Captain

Biilop faw my Lord Nottingham open it at that

time, and he fr.w all thefe Papers every one put

up again by my Lord Nottingham ; fo that he

could not be deceived ; and my Lord Nottingham

delivered them to him, and he carried them to

my Lord Prefident, all fealed up with my Lord
Nottingham^ Seal : and my Lord Prefident tells

you he opened them, aud brought them to the

King, and had them back from the King ; but

they were never out of his Sight while the King

read fome of them, but he took them all, and

brouglit them to the Cabinet Council, where my
Lord Sidney received all thefe Papers that have

been read, and marked them. You have my
Lord Sidnefs Oath that thefe are the Papers he

had from my Lord Prefident ; you have my Lord
Prefident's Oath that he had them from Biilop,

fealed with my Lord Nottingham'^ Seal ; you

have my Lord Nottingham^ Oath tliat he had
them from Biilop; and Biilop fwears that they

were taken in the Smack.
So that it is plain, if you believe this Evi-

dence, that they are the fame Papers. Befides,

as to feveral of them, Biilop marked them, and
fwears diredly to them. If you believe thefe

WitneflTes, as you have no Reafon, I think, to

the contrary ; it is plainly proved thefe are the
very Papers which were taken from the Bofom of
4/hton, and taken up by him from under the

Quarter Hatches in the Smack.
L. Prejlon. I beg your Lordfhip's Pardon for

one thing.

L. C. J. Holt. My Lord, what fay you, pray ?

Say what you will.

L. Prejlon. With humble Submiffion, t;here is

one thing that I think the Jury ought to take No-
tice of. That when the Papers were fent from Mr.
Bridgman to my Lord Sidney, they were fent by a
MefTenger.

L. C. J.Holt. My Lord, you are miftaken as

to that Objeftion, for my Lord Sidney did not
fend them to Mr. Bridgman by a MefTenger, but
he delivered them with his own Hand, and after

he had fet his own Mark upon them ; and Mr,
Bridgman fays they were never out of his Sight, he
copied them all but two or three, the other Mr,
Poultney copied in his Prefence, and fo he fwears

he re-delivered them to my Lord Sidney.

L. Prejlon, With humble SubmifTion, my Lord,
if I remember right, they were in a third Hand.

L. C. y. Holt. Never, never.

L. PreSfon. Did not my Lord Sidney fay fo, or
Mr. Bridgman ?

L. C. J. Holt. No, neither my Lord Sidnt;;,

nor Mr. Bridgman faid fo ; I fuppofe the Jury are

apprehenfive of the Matter ; I would not miflead

them, I'll afTure you, nor do your Lordfhip any
Manner of Injury in the World.

L. Prefion. No, my Lord, I fee it well enough
that your Lordfhip would not •, I am for my Life,

and beg your Lordfhip's Pardon for interrupting

of you.

L. C. J. Holt. Gentlemen, the next thing is to

confider, whether my Lord Predion be anfwer-

able for thefe Papers, or a Party in this Treafon.

Firft, Gentlemen, I would have you to confider,

that there was the hiring of a VeflTel for France : It

is true, my Ld Prejlon was not prefent at the Bar-

gain ; but you obferve, that my Lord Prejlon, his

Servant, AJhton, and Elliot took Water at Surrey-

Stairs, on purpofe to go on board that Smack.
Now, Gentlemen, whether or no you can in-

tend any other Ways than that my Lord Preffon

was privy in the Hiring of this VeflTel, though
he was not prefent at the hiring of it ; for how
fhould my Lord Prejlon be ready to take Water
with them at Surrey-Stairs ? Can you ihiagine my
Lord came there by chance, and took a fudden

Refolution ? if you can imagine that he came on-

ly to go on Ship-board, without knowing the pre-

vious Defign, truly you imagine a very great

thing for my Lord's Advantage.

It is plain he went voluntarily, without Com-
pulfion ; truly, I think the Evidence is very
llrong to induce you to believe he was privy
to this Defign, and that he did know of hiring

the VeflTel.

L. Prejion. I hope your Lordfhip will obferve,

at the fame Time, that I was never feen before

we took Boat.

I. C. J.

1
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L. C. J.Holt. My Lord, I have obferved it,

and I lay that Weight upon the Evidence that

I think it will naturally bear, and no more ; and
leave it to the Jury to confider, whether your
Lordfhip was privy to the Defign or no, when
they weigh the Circumftances of the Evidence
together.

L. Prejlon. I hope I fhall not be condemned
upon Prefumption and Argument.

L. C. J. Holt. What Weight the Evidence has

they will confider.

And then. Gentlemen, there is another thing

that I would obferve ; Why fhould my Lord Pre-

Jion, a Noble Man, a Perfon of his Honour and
Quality, put himfelf in fuch a Place as he was
found in, and that twice .? It muft fure be out

of an Apprehenfion of fome Danger. As for

the Seamen, they were fecure enough ; they

were not frightned, becaufe they thought they

were protefted, and my Lord Prejlon knew he

was not liable to be preft ; the Mafter of the

Veffel tells you they were fearful, and therefore

hid themfelves in a Place they could not ftand in,

nor fit in, there was the Gravel 'and Ballafl, it

was uneafy to them, dangerous to their Health
to be there.

Gentlemen, why do Men avoid the Light and
put themfelves under Covert, unlefs they have

fome Evil D;fign .? Perfons that are innocent feek

not Obfcurity.

The Seals were found there, and my Lord
does not deny they were his Seals.

L. PreUon. I do not deny that : I hope it is no

Crime to have fuch Seals.

L. C. J. Holt. Ay but, fays my Lord, that

does not afFeft —— becaufe the Papers were

hot found about me, but were found about AJh-

ton. Gentlemen, if you can imagine my Lord

Prefton had a different Defign from the reft of the

Company that were with him, then you may ac-

quit my Lord, and find him Not Guilty. But it

is left to you to confider whether he had not the

fame Defign with them. Befides there's Mention

made in one of the Letters, my Lord, and there

was no other Lord but he ; and here are Papers

prov'd to be my Lord's own Hand, containing

feveral of the Matters of which he ftands indict-

ed, and he would have had the Captain to have

difpofed of the Papers,

Now, Gentlemen, what Account does my Lord

give you were he was going .? It feems they did

pretend at the Time they were taken, and they

would have had the Mafter of the Velfel faid,

that their Defign was for Flanders •, but the Wit-

neffes tell you pofitively. That the Veffel was

hired for France.

Truly, Gentlemen, I muft leave the Matter to

your Confideration whether my Lord be guilty

of this Defign or Not Guilty,

There is another thing that my Lord has ur-

ged (for I would not willingly omit any thing

material on the one Side or the other) he fays his

Indidment is laid in the County of Middlefex,

but the Papers were not taken there, the Ship

they went on Board lay at Anchor in Surrey ; and

when they were taken, it was in the County of

Kent, and fo there is no Proof of Treafon in

Middlefex.

Ay, but Gentlemen, give me leave to tell

you, if you are fatisfied upon this Evidence, that

my Lord was privy to this Defign, contained in

thefe Papers, and was going with them into

Vol, IV.
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France^ there to excite an Invafion of this King-
dom, to depofe the King and Queen, and make
ufe of the Papers to that End, then every Step
he took, in order to it, is High-Treafon, where-
ever he went; his taking Water at Surrey-Jlairs

in the County of Middlefex, will be as much
High-Treafon, as the going a Ship-board in
Surrey, or being found on Ship-board in Kent,
where the Papers were taken.

Gentlemen, I have failed of recollefting fe-

veral of the Particulars of the Evidence, becaufe
they are many ; and you will not depend upon
my Recolledlion of Things fo very incoherent as
fome Parts of the Evidence in the Papers are,
but upon your own Notes and Obfervations.

If you do think, having heard this Evidence,
That my Lord was not concerned in this Matter,
that my Lord had no Defign to go into France
with thefe Papers, but that he was an utter
Stranger to all thefe Things, then you are to Ac-
quit my Lord. But if you believe my Lord
was privy to, and knew of the Hiring of this

Vefief, and that he went to carry on the Defio-n
contained in thefe Papers -, and that he wrote
fome of thefe Letters, and with the others he
was acquainted, then you are to find him Guilty.

L. C. J. Pollexfen. My Lord, if you pleafe, I
would obferve one thing to the Jury.

L. C. J. Holt. Ay, by all means, my Lord,
L. C. J. Pollexfen. Gentlemen of the Jury, I

ffiall fay but a few Words to you, becaufe in-

deed my Lord has fumm'd up the Evidence very
fully, for Matter of Law : I am fully of Opinion
there never was a more black nor horrible Trea-
fon than is in this Plot that is now difcovered

;

for I think Englifhmen have no greater Enemies
than the French and the Papifts, and you fee this

'

is a Plot to bring in both ; and therefore I think

there was never any thing of greater Confe-

quence to the Government and the Nation, than
to have this Plot detefted and punifhed ; tho'

perhaps never any thing was more improbable

than this fame Plot, that it fhould ever take

Effeft, whatfoever they promifed to themfelves,

and their Defire of having it effected, might per-

fuade them to the contrary.

But, Gentlemen, the thing that I would men-
tion about the Matter before you now, is this

;

Here are three Papers, that by three feveral Wit-

neffes, acquainted with my Lord's Hand-writing,

are teftified, as they believe, to be his Hand-
writing ; if fo, then there is an End of all, for

therein is a horrid deal of Treafon contained.

If thefe Inftruftibns, thefe Memorandums, thefe

Heads that were written down, were my Lord's,

and he did intend to go with thefe in a Voyage
towards France, that will be fifficient of it felf,

if there were nothing elfe in the Cafe, to main-

tain this Indiftment.

But, Gentlemen, you have in the reft of the

Papers that were taken, A great Charafter of

the Bearer ; that the Bearer had done great

Things ; that the Bearer could inform thern fully

of every thing ; and there fhould be full and

intire Confidence put in the Bearer, and a great

many fuch Phrafes.

But, fays my Lord, I was not the Bearer, it

was Mr. AJhton that the Papers were found about

;

it does not appear dire<5lly who the Bearer was

;

and they were not found about me.

Now, Gentlemen, pray let us look a little

how this Evidence ftands ; Pray where was this

M m m Bundle
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Bundle found ? even upon the Gravel, where

my Lord Prejion and Mr, AJhton lay -, there was

it found, and my Lord's own Seal with it.

How, in the Name of God, came my Lord's

Seals to be found with other Peoples Papers, if

they did belong to any body elfe ? How came

they together in that Place ? It may be, he had

a mind to leave his Seals behind him, becaufe

they would difcover his Quality. But why
Ihould my Lord Prejion have all this Fear upon

him ? Why fhould two Men go and take a Ship

for themfelves and two others ; and when they

came to take Boat, take in my Lord and his Man,
if they were not the two others that were defign-

ed .? and this to be done at Night in tke Dark ?

Why fhoiild my Lord be under fuch terrible Ap-
prehenfions, as to creep into a Hole fo unfit for

one of his Quality ?

Why do you not hear from my Lord fome

good Account from what Occafion my Lord and

his Man were going to France ? Or whither elfe

my Lord was really going ? for fome where or

other it was plain he was going.

Gentlemen, no Man goes into an Enemy's

Country without fome Licence, unlefs he go
upon fome ill Defign: Fear feldom is without

fome Guilt ; and there appears, throughout the

whole Management of the Story, that there

was a great deal of Fear upon thefe Gentle-

men.

Befides, afterwards, when he is taken, and the

Letters taken with him in the fame Company,
you hear what Endeavours there were to fup-

prefs the Truth, even by my Lord's defiring to

have the Pacquet difpofed of; and my Lord's

Man gave one of the Seamen half a Crown to

fay they were going to Flanders ^ not to France. I

fuppofe the Man knew how unfit it was to be

known that they were going to France: And
my Lord's two Companions fpared for no Pains

to get the Pacquet thrown over-board -, tho' all

that my Lord fiid was what great Kindnefs he

would do him when it lay in his Power, if he

would difpofe of the Pacquet ; I fuppofe that is

very eafily intelligible.

Gentlemen, there is one thing which is men-
tioned in one of the particular Letters, that I

defire particularly to obferve to you, and that is

all I ihall fay to you : Here is a Letter in my
Hand that in divers Places has fomewhat remark-
able ; it fays, Tour Daughter and I inuft Jlarve, if

this Government can make us : That the Party did not

repine at all for having loft all fbr your Sake, which

your Favour had beftowed. And in another Place

this Letter doth fay, Tour Daughter grows very

tall, and very pretty, as I am told. But that which

I chiefly mention it for, is, it's twice mentioned,

My Lord will tell you all my Condition, how I have

been ufed ; and I have told my Lord my Condition :

what I defire ofyou, he thinks very moderate.

And pray confider and remember, that the

firft Article of my Lord's Paper, that is taken

to be under my Lord's own Hand, there is Two
thoufand Pounds to the Lady D.
Now if any Body Ihould put thefe together,

do they lack any great Interpreter for ? for my
part I leave them to you.

Then in another Place, towards the End of
the Letter, it is faid, Pray, Sir, ask my Lord how
I have been ufed.

Now this Letter being thus taken, and there

is never a one of the reft that was a Lord, do

you think any of the reft was meant .? I muft
leave it to you.

If my Lord Prefton had produced any Teftimo*
ny to prove his own good Carriage and Beha-
viour towards the prefent Government, it had
been very much for his Advantage, and might
have had great Weight with you ; but when
Things appear only in this manner as they do
now, I muft leave it to you.

Gentlemen, 'tis a great Matter, and of great
Moment ; if thofe that confpire againft the
Kingdom, againft the Proteftant Religion, and
againft the prefent Government, may do it with
Impunity, it will be worth the Confidering what
the Confequence of that may be. Your own
Confciences require you to do Right and Juftice

on both Sides ; and if you are fatisfied he is Not
Guilty, you will find him fo ; if you are fatis-

fied that he is Guilty, you will find him fo.

L. Prefton. My Lord, may I have the Liberty
to fay any thing before the Jury go out }

L. C. J. Holt. Your Lordfhip fhould have faid

what you had to fay before : It is contrary to

.the Courfe of all Proceedings in fuch Cafes to
have any thing faid to the Jury after the Court
has fummed up the Evidence ; but we will dif-

penfe with it. What has your Lordftiip to fay ?

L. Prefton. My Lord, I humbly thank your
Lordlhip ; I am not acquainted with fuch Pro-
ceedings.

L. C. J. Holt. My Lord, you know I permit-
ted your Lordftiip to interrupt me as much as

you wou'd, which was never done before in any
fuch Cafe.

L. C. J. Pollexfen. It is contrary to the Courfe
of the Court: But yet if you have any thing
to fay to the Court or the Jury, for this once
we permit it.

L. Prefton. Gentlemen of the Jury—
L. C. J. Holt. My Lord, what you have to fay,

pray direft yourfelf to the Court, that we may
hear what it is.

L. Prefton. My Lord, I only defire the Jury
may be informed, that I am a Proteftant, that I

was baptized in the Religion of the Church of
England, and have always lived in it, and hope
to die in it. My Lord, 'tis true, things have
been urged with Severity againft me that are a
little hard, in making that, which I hope will

amount to but a Preemption, to be a Proof; as

in the Cafe of the Letters that are written in a
Cant, and my Intention to go to France, and
thofe Words in the Letter, where my Lord the
Bearer is named. But your Lordfhip obferves.

That that Letter is not diredled to any body, and
that is full of Cant as well as all the reft ; Why
fhould 1 be fuppofed to be the Bearer any more
than either of the others, and they were found
about one of them ? But, my Lord, for the

Reafon of my going beyond Sea, it was this ; I
defigned to go to Flanders, or any Place I could
be driven to, and that ought not to be wondred
at ; for really I who had lived quietly after the

Lofs of my Places, upon this Revolution, and
fuffered great Inconveniences in my Eftate, and
was retired to my own Houfe, with a Defign
to live a retired Life, was imprifoned twice in

the Tower, and proclaimed a Traitor in every
Market Town, without any Indidlment ; and
my Imprifonment tended greatly to the impair-
ing my Health and my Fortune; all this made
me very uneafy here.: and, my Lord, I went

under
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under a fixed Refolution to go to Flanders, or any
Place where I thought I could be quiet.

L. C. J. Holt. My Lord, your Lordlhip fliould

have faid all thefe Things before, for it is not
the Courfe to reply upon the Court; if you had
had any Thing to fay, you know we heard you
out of Courfe, and I let you interrupt me as

much as you did think fit, though that has not
been allowed at any Time before. But, my Lord,
pray let me fay one Thing more : Suppofe your
Lordfhip did think yourfelf hardly ufed, though
I know not any Reafon you had to think fo :

yet your Lordfhip muft remember, it was in a
Time of Danger that your Lordfhip was taken
up before, and you had fhewed your Difiatis-

faftion with the prefent Government, and there-

fore they were not to be blamed if they fecured

themfelves againft you ; but if you had a Mind
to retire into the Country, or to go Abroad, was
France the only Country you could choofe .? A
known declared Enemy's Country, at open War
with the Government ?

L. Prejion. My Lord, I beg your Lordfhip's

Pardon, if I give any Offence.

L. C. 7. HolL No, my I,ord, you give me no
Offence at all ; but your Lordfhip is not right in

the Courfe of Proceedings -, I acquaint you with

it not by Way of Reproof, but by Way of In -

formation.

L. Prejion. Then I hope the Gentlemen of the

Jury will confider, that all that is alledged a-

gainfl me is but Prefumption ; my Life and For-

tune, my Poflerity and Reputation, are all at

Stake ; I leave all to the Jury's Confideration,

and the God of Heaven dired them.

L. C. J. Holt. If you go on thus to refledl up-

on the Court, you will make the Court re-

fleft upon you. The Jury hear how the Evi-

dence has been ftated ; I think it has been done
very impartially, and without any Severity to

you : Why ihould you think we would prefs the

Evidence further than it ought to go againft

you } You are a Stranger to moll of us, and I

am fure we do not defire your Life; but flill we
muft take Care that Juftice be done to the Go-
vernment and the Kingdom, as well as to any

particular Perfon ; and Evidence that is gi^^en

muft have its due Weight and Confideration

:

If any one can defign innocently to go into France,

at this Time of Day, with fuch Papers, and in

fuch a Manner, that I leave to the Jury's Confi-

deration.

'I'hen the Jury withdrew, to confider of the

Evidence, and the Court adjourned for a little

while, and returned in half an Hour ; and the

Jury came in, and were called over, and ap-

peared.

CI. of Jr. Are you all agreed of your Ver-
dia?

Jury. Yes.

CI. of Jr. Who fhall fay for you ?

Jury. Our Foreman.
CI. of Jr. Sir Richard Grahme, hold up your

Hand (which he did) Look upon the Prifoner.

How fay you ? Is he guilty of the Felony and
High Treafon whereof he ftands indifted, or not

guilty ?

Foreman. Guilty,

CI. of Jr. What Goods and Chatties had he ?

Foreman. None at all that we know of.

Then the Verdidt was recorded.

Vol. IV.

L. C. y. Pollexfen. I think, truly, Gentje-
men, you have done according to your Evi-
dence ; and though it be a hard Cafe upon par-

ticular Men that have brought themfelves into

thefe Inconveniences, yet it is neceffary Juftice

fhould have its due Courfe, or elfe there is no
longer living for any Man in any Society or Go-
vernment.

Then the Prifoner was carried back to Newgate,
and the Court Jdjourned till Monday Morn-
ing following at Seven 0*Clock.

Die L,un£y xix Januarii, i(5po.

The Court being fate^ the Jury was called

over
J
and the appearance ofthofe who an^

fwered Recorded. Then Mr. Afhton and
Mr. Elliot were brought to the Bar ; but

Mr. Elliot was ordered to be carried back

to Newgate, the King's Council refolding

to try Mr. Afhton by hlmfelf.

yOHN JSHTON, hold up thy Hand,
^ [Which he did.] Thofe Men that you fliall

hear called, and Perfonally appear, are to pafs

between our Sovereign Lord and Lady our King
and Queen, and You, upon your Trial of your

Life and Death. If therefore you will challenge

them, or any of them, your Time is to fpeak as

they come to the Book to be fworn, and before

they be fworn.

Mr. JJhton. Pray ftay a little.

L. C. J. Holt. What fay you, Mr. J/hton ?

Mr. Jfiton. My Lord, I humbly defire your

Lordfhip will allow me the Benefit of Pen, Ink,

and Paper.

L. C. J. Holt. Pray let him have Pen, Ink, and

Paper.

Mr. JJhton. And likewife that you would give

my Sollicitor leave to be as near me as pofTibly he

can, only to refrefii my Memory, if I fhould for-

get any thing.

L. C. J. Holt. That is a Thing you cannot of

Right demand, the other of Pen, Ink, and Pa-

per, you may.

Mr. JJhton. My Lord, I fhall acknowledge it

as a very great Favour.

L. C. y. Holt. That is an Innovation that ought

not to be; the Court cannot allow it.

Mr. JJhton. I acknowledge it a Favour, but if

the Court thinks it not fit to allow it, whatfoever

your Lordfhip fhall order I readily fubmit

to,

L. C. y. Holt. You fhall have Pen, Ink, and

Paper ; and what is fit for the Court to do they

will do it.

L. C. Baron. If the WitnefTes fay any thing

that you do not hear, you muft fpeak to the

Court, and you fhall have them fay it over

again.

Pen, Ink, and Paper was given to the Prifoner.

CI- ofJr. Sir William Hedges, Knight.

{He appeared.')

Mr. Jfiton. My Lord, I would not trouble

your Lordfhip and myfelf with unneceffary Chal-

lenges ; I intend to put myfelf with an intire De-

pendance upon the firft Twelve Men that appear,

be they who they will.

M m m 2 L,C.J,
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L. C. J. Holt. What you pleafe for that mat-

ter, you have your own Choice.

Mr, Ajhton. Whoever they are, I fubmit to

them ; I know them not.

CI. of Arr. Swear Sir William Hedges.

(tVhich was done.)

Andfo were the Eleven next fitcceeding in the Panneh,

and the Names of the Twelve fworn follow.

Sir William Hedges., Knt.

John Wolftenholm, Efq;

James Boddington, Efq-,

Thomas Johnfon, Efq;

Ralph Bv.cknall, Efq; ../.^vas..

Lucy Knightly., Efq;

Thomas Cuthbert^ Efq;

'

John Herbert^ Elq;

John Tully, Efq;

Thomns Smith., Efq;

William Withers., Efq; and

,
Daniel Thomas, Efq;

Then the Jury were numbered., and Proclamation made

for Information end Evidence in the ujual Manner.

Mr. Ajhton. Gentlemen of the Jury, if you

defire Pen, Ink, and Paper, I hope the Court

will take care to provide them for you.

L. C. J. Holt. Ay, ay, let the Gentlemen of

the Jury have Pen, Ink, and Paper.

{Which was done.)

CI. of Arr. JohnAflnon, Hold up thy Hand.
(Which be did.)

Gentlemen, you that are fworn, look upon

the Prifoner, and hearken to his Caufe : He
Hands indifted by the Name of John Ajhton.,

late of the Parifh of St. Paul's Covent-Garden, in

the County of Middlefex, Gent. For that he,

togetlier with Sir Richard Grahme, late of the

Parilh of St Ann, in the Liberty of Wejiminjler,

Baronet, who ftands convifted of High Trea-

fon, and Edmund Elliot, late of the Parifh of

St. James, in the faid Liberty, Gent. For that

they, as falfe Traytors, &c. (Prout in the Indift-

ment, mutatis mutandis) and againft the Form
of the Statute in that Cafe made and provided.

Upon this Indiftment he has been Arraigned,

and thereunto hath pleaded Not Guilty, and

for his Trial hath put himfelf upon God and the

Country, which Country you are ; your Charge
is, to enquire whether he be guilty of the Fe-

lony and High Treafon whereof he ftands in-

didled, or not Guilty ; if you find him Guilty,

you are to enquire what Goods or Chattels, Lands
or Tenements he had at the Time of the Felony

and High Treafon committed, or at any Time
fince ; if you find him Not Guilty, you are to

enquire whether he fled for it ; if you find that he

fled for it, you are to enquire of his Goods and
Chattels as if you had found him Guilty ; if you

find him not Guilty, nor that he did fly for it,

you are to fay fo, and no more, and hear your

Evidence.

Mr. Kj-iapp. May it pleafe your Lordfhip, and

you Gentlemen of the Jury ; This is an Indidt-

ment of High Treafon againft John Ajhton, the

Prifoner at the Bar, and the Indiftment, Gentle-

men, charges him, That he, as a falfe Traytor

againft their prefent Majefties King William and

Queen Mary, his Supreme and Natural Lord and

Lady, not weighing the Duty of his Allegiance,

did, upon the Twenty-ninth of December laft

paft, together with Sir Richard Grahme, who
ftands convided, and one Edmund Elliot, and

divers other ill difpofed Perfons, unknown to

the Jury, did confpire, imagine, and intend

depofe and deprive the King and Queen,to

and to bring them to Death and Deftruftion,

and to fubvert and alter the Government ; and
to caufe War and Rebellion within this King-
dom againft their Majefties ; and to bring thefe

Intentions and Purpofes to pafs, the Prifoner,

with the reft of them, did prepare divers Notes,

Papers, Letters, and Memorandums in Writing,

which were to inftruft the French King, and
other Enemies of the King and Queen, of the

Number of their Majefties Men of War, how
they were mann'd, and the Names of the Com-
manders of feveral of them, and p inform them.

howtheCaftles and 'FoxX.^oi Portfmouth, Southfea,

and Gofport were fortified, and how they might
be furprized by the King's Enemies, and of the

Times, Ways and Means how they might invade

the Kingdom, in order to depofe the King and
Queen ; and to procure and incite fuch an In-

vafion; and further to bring thefe Purpofes to

pafs, the Prifoner, and the other Traytors, did

fecretly conceal, and detain in their Cuftody,

feveral Bills of Exchange, for the Payment ot

Money to the King's Enemies, and the feveral

Letters, Notes and Memorandums before men-
tioned, which were for the Purpofes I before

opened to you ; and further, to bring thefe Pur-

pofes and treafonable Intentions to pals, they

did for One Hundred Pounds hire and prepare a

Ship, which was to carry them fecretly out of
this Kingdom into France, with an Intent there

to deliver thefe Inftruftions, and Memorandums,
and Bills of Exchange into the Hands of their

Majefties Enemies ; and did hire a Boat to carry

them to the Ship, and did enfer into it at St. Cle-

ment Danes, within your County, and rowed to

the Ship, and went on board the Ship, and there

with the Bills of Exchange, Notes, and Memo-
randums, they kt fail to go to France, in order

to deliver them to the French King, and other

Enemies of the King and Queen ; and the Indid-

ment doth further fet forth, that there hath, and
ftill is, a War between the French King, and our

Kmg and Queen, and that he and his Subjefts

are Enemies to the King and Queen and their

Subjects; and that during this War, the Prifoner

together with the reft that were before named,
were adhering to the King and Queen's Enemies
in this War ; and in purfuance thereof, did pre-

pare fuch Letters and Inftruftions before opened,

and had, and concealed in their Cuftody, and
hired a Ship and a Boat, and went into the Ship,

and fet fail in order to go for France, to aid and
afllft the King's Enemies there with Money,
Intelligence, and Counfel ; and this is laid to be

againft the Duty of his Allegiance, againft the

Peace of the King and Queen, their Crown and
Dignity, and againft the Form of the Statute in

that Cafe made and provided. To this he hath

pleaded Not Guilty ; if we prove him Guilty, you

are to find him Guilty.

Air. SerJ. Thompfon. May it pleafe your Lord-

fhip, and you Gentlemen of the Jury, The Pri-

foner at the Bar ftands indided of a very heinous

Ofi^ence, no lefs than High Treafon, the greateft

Offence that can be committed againft any Hu-
man Law. You have heard the Particulars in

the Indiftment read. I will not trouble you with

any Repetition, but go to open the Evidence ac-

cording to the Steps that are obvious in the Cafe.

You
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You have heard in general, theDefign was tode-

pofe this King and Queen, which the Law ex-

pounds to be to bring them to Death and De-
ftruftion : You have heard it was to alter the Go-
vernment, and caufe a RebeUion in the Kingdom,
and to bring in a foreignPower ; and thefe are laid

to be the Heads of the Offences that the Prifoner

Hands charged with.

Gentlemen, the firft Step that was made in this

Matter was by the Prifoner at the Bar ; for there

was one Mr. Burdetty which it feems had been

one of his Acquaintance, and had undertaken

to bring him acquainted with a Perfon that could

furnifli him with a Ship ; and in order to that,

one Mrs. Pratt, that had the Management of the

Smack which belonged to her Hufband, fhe, by

Burdett's Means was brought to Burdett's Houfe,

where Ihe met Mr. AJhton, the Prifoner at the

Bar, and they had fome Treaties about the Hi-

ring of a Ship ; the Purpofe declared by the Pri-

foner then, was to hire a Ship to go to any Part

of France^ and he would give a confiderable Re-

ward for it; he faid it was for himfelf and Three

more. They did not come to any Conclufion

about the Ship, but there was an Appointment

made, to have the Mafter of the Ship to meet

with them at the Wonder Tavern, in Ludgate-

ftreet ; and in order to that, Pafeley, that is the

Mafter, and the Woman came there, and met

with Mr. Afljton; but becaufe Mv. Burdeit was

not there, they came only to this Propofal, One
Hundred and Fifty Pounds was demanded for the

Hire of this Veffel ; but there being no Conclu-

fion then made, they thought it better to do it at

Burdetf^ Houfe, and about a Day after they came
to Mr. Burdett's, and then it happen'd that Elliot,

one of the Perfons that is indidled, but not one

before you, came thither too; and at that Time
it was agreed to give One Hundred Pounds for the

Hire of the Ship. Ninety-three Guineas were

depofited in Mrs, Burdett's Hands ; and there was

a Token paft betwixt them by the breaking of a

Six-pence, one Part whereof was to lie with Mr.
AJhton, and the other with Mrs. Burdett ; and

whenever the Mafter of the Veflcl brought back

the broken Piece of Six-pence that Mr. AJhton

had, then fhe was to pay the Money, that being

the Sign that they had attained their Ends, and

were fafely landed in France.

The next Step they take is this, they appoint

to meet at the Seven Stars in Covent-Garden, thither

the Mafter of the Veflel and the Woman were to

come, and that was near the Time, that very Day
that they defigned to go down ; and there was

Mr. AJhton and Mr. Elliott, but the other Perfon

did not appear as yet ; there the Seamen were or-

dered to go along with them, and thence they went

down to the Water-fide, to Surrey-Stairs, and the

Waterman was called, and in the mean time came
my Lord Prejlon and his Man to them, and they

four did go in that Boat, by the Dire6tion of the

Mafter, and were carried on Board his Smack.
After they came on Board (for I would note

the particular Circumftances) they were very

apprehenfive of Danger, for they knew what
they went about, their own Guilt gave them
Reafon of Fear, and when they came near a Man
of War, which lay at Anchor in Long-Reach,

in the River, they defired the Mafter to hide

tliem, that they might be fafe from any Search,

and they were hid and put clofe under the Hat-

ches for fome time ; afterwards, when they came
to-another Place of Danger, it was by the Block-
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Hbufes at Gravejend (as they apprehendedj there

they defired to be hid again, and fo they were put

in that Place, where they were in very difficult Cir-

cumftances under the Hatches, and there they re-

mained till a Pinnace, that had been fent to inquire

after them, came and boarded this fame VefTel.

Upon its boarding of them, the Captain made
a Search, and found thefe Gentlemen, my Lord
Prejton, Mr. AJhton, and Mr. Elliot, and I fuppofe

his Man alfo, all hid under the Hatches.

Then the next Thing which is obfervable.

Gentlemen, and the great Matter that will fhew
where the Treafon was, is this. There was a

Bundle of Papers that was on Board, ready pre-

pared, if they had not been furprized, but could

have had an Opportunity for it, to have been

caft over-board, and there was I^ead fixed to it,

to have funk it, and Mr. AJhton, the Prifoner at

the Bar, was the Perfon that concealed this Bun-
dle of Papers, betwixt his Body and his Coat,

and from thence it was taken by the Captain that

took them.

When they were fo taken, the Captain, accord-

ing to his Duty, was bringing the Prifoners to

Whitehall, they defired to go on Shore at Gravef-

end^ but the Captain did not think that fo fit, but

carried them on Board the George Fngat, and then

you will hear thefe Gentlemen did fall into a

Treaty with the Captain to fupprefs thefe Pa-

pers ; and one Inftance I remember they did tell

him, that fince there were a Parcel of Papers

that he had taken out of my Lord Prejlon's Poc-

ket, he might take off the Lead and fix it to thofe

Papers, and fink the others ; and what Ihould he

have for it ? They promifed him great Re-

wards, they told him he might be a great Man,
he had an Opportunity of making his Fortune

;

and when that would not do, they ufed many
Threatnings to him, all which will appear in the

feveral Circumftances that the Witnefles will tell

you of.

I come. Gentlemen, in the laft" Place to fhew

you. That all the whole Confpiracy, all this

Treafon, did lie hid under this Bundle of Papers

that were taken from Mr. Ajhton, and fo he might

well be afraid of having them opened, for there

you will find a formed Defign to alter this Go-

vernment by a French Power and Afliftance; and

they contain fo many Particulars, that in regard

I would not do the King's Evidence Injury on the

one hand, nor the Prifoner on the other, I will

forbear repeating the particular Inftances.

Gentlemen, you will have all the Letters and

Papers read ; but in the General, I muft needs

fay, you will find it manifeft, that there is a black

and wicked Confpiracy to introduce a foreign

Power to eftablifh the Proteftant Religion, and

that by a Popilh Intereft, and to fettle our

Laws, Liberties, and Properties, by a French

Army. And let them pretend what they will,

for the Proteftant Religion, when you hear thefe

Papers read,' no-body will imagine it vv^as to any

other Purpofe (if the Plot had taken Effeft) but

to have what Religion, what Laws the French

King had pleafed to impofe upon us.

If the Prifoner be Guilty, Gentlemen, of thefe

Matters, I know you will do your Duty ; but if

he be not Guilty, God forbid that you Ihould find

him Guilty.

L. C. J. Holt. Call your Witneffes, Brother.

Mr. Serj. 'Thompjon. We begin with Mrs, Pratt.

She was Jworn.

SitW.
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Sir JV. Wil. Look you, Mrs. Pratt ^ here is a-

nother Gentleman at tlie Bar to be tried, againft

whom you are called as a Witnefs.

Mrs. Pratt. Yes, my Lord.

Sir W. Wil, Pray hear what we ask you. Pray

do you give the Court and the Jury an Account,

what Treaty you had with that Gentleman, about

a Veflel to go to France., and what was done in

it.?

Mrs. Pratt. If it pleafe you, my Lord, I was

fent for to Mr. Burdef^ Houfe in ^een-Street by

Cheapjide, to know whether he could have a Smack

to go for France ; I told him yes, I could help

liim to one ; he told me, there were two or three

Gentlemen bound for France, as Merchants to

fetch Silk, and I was at Mr. Burdeti's two or three

Times, and at laft Mr. JJhten met me there.

L. C. J. Holt. Look upon the Gentleman, Is

that he ?

Mrs. Pratt. Yes, that is the Gentleman, and

he met me there, and meeting with Mr. Afhton,

he hired the VeflTel ; but firft of all, he defired

us to meet at the Bog Tavern upon Ludgate-HiU,

to make the Bargain, and we did meet there,

and were there about an Hour, or an Hour and

a half, and Mr. Burdett did not come 5 and the

next Morning, Mr. AJhton defired me to meet

him at Mr. Burdett"s again ; and the next Morn-

ing I met at Mr. Burdett's, and there we made

the Bargain for loo /. and there was a Six-pence

broke in two Pieces.

Mr. Serj. Tremain. Was the Hundred Pound

paid ?

Mrs. Pratt. Yes, but we agreed on the 'Tuef-

day Morning, and there was a Six-pence broken

in two, and Mr. Ajhton had both the Six-pences in

his Hand, and the Tuefday Night the Hundred
Pound was paid at Mrs. Burdett's.

Mr. Sol. Gen. Who was by ?

Mrs. Pratt. There was one Mr. Elliot, and the

Mafter of the Smack, and Mrs. Burdett.

Mr. Serj. Tremain. Did they pay the Money in

Gold or Siiver }

Mrs. Pratt. This Gendeman, Mr Ajhton, told

the Money, there was 93 Guineas and a Six-pence,

and Mr. Ajhton gave one half of the broken Six-

pence with the 93 Guineas, to Mrs. Burdett; and

when the Mailer of the Veflel brought the other

Half of the Six-pence, or I, either of us, we were

to have the 1 00 /.

Sir W. Wil. Pray to what Place did they hire

the Ship to go ?

Mrs. Pratt. To France.

Sir W. Wil. Who hired the Ship ?

Mrs. Pratt. That Gentleman,

Sir W. Wil. Who paid the Money ?

Mrs. Pratt. That Gentleman, Mr. Ajhton.

Sir W. Wil. To what Hand was the Money
paid ?

Mrs. Pratt. It was paid in Mrs. Burdetfs Bed-

chamber, into her Hand.
Sir W. Wil. Who broke the Sixpence ?

Mrs. Pratt. Mr. Ajloton, that Day the Bargain

was made.

Sir W. Wil. Who carried it away ^

Mrs. Pratt. When the Money was paid, Mr.
Ajhton had one, Mrs. Burdett had the otiier Part.

Mr. Serj. Tremain. To which Part of France

were you hired to go ?

Mrs. Pratt. To any Part where they could

touch.

Mr. Serj. Tremain. Pray did they give you any

Note about any Thing ?

Mrs. Pratt. Yes, they gave me one Note to

meet at the Dog Tavern, and another to meet at

the Seven-Stars in Covent-Garden.

Mr. Serj. Tremain. Who gave you the Notes ?

Mrs. Pratt. Mr. Ajhton and Mr. Elliot.

Mr. Serj. Tremain. Look upon that Note.

(Which fhe did.)

Mrs. Pratt. This to my belt Remembrance Mr.
Ajhton wrote, I cannot well remember the Hand.

Mr. Serj. Tremain. Did Mr. Ajhton defire to

meet at the T)og Tavern ?

Mrs. Pratt. Yes, and he did meet at the Bog
Tavern -, but Burdett did not come.

L. C. J. Holt. When did you meet at the Dog
Tavern ?

Mrs. Pratt. On the Monday Night before Neiv-

Tear's Day.

L. C. J. Holt. When was the Money paid ?

Mrs. Pratt. On TuefdayKi^x, at Mrs. Burdett's.

Mr. Serj. Tremain. After the Money was paid,

what did you do the next Day ?

Mrs. Prati. Mr. Ajhton ordered a Note to be

written, to meet at the Seven-Stars in Covent-Gar-

den, at one Mr. Righy's.

L. C. J. Holt. At what Time were you to go to

Rigbfs ?

Mrs. Pratt. A Wednefday Night.

L. C. J. Holt. But at what Time ?

Mrs. Pratt. Some Time about Ten o'Clock,

and we came there accordingly.

Mr. Sol. Gen. Who was with you at Righyh ?

Mrs. Pratt. There was the Mailer of the Vef-

fel, Mr. Ajhton and Mr. Elliot, and two Gentle-

men more, that I never faw before nor fince.

Sir W. Wil. I afk you again, who firft treated

with you about hiring this VefTel

;

Mrs. Pratt. Mr. Burdett firft treated with me
about it.

Sit W, Wil. Who next?

Mrs. Pratt. Mr. Ajhton.

Sir W. Wil. Who made the Bargain with you ?

Mrs. Pratt. Mr. Ajhton.

Sir W. Wil. Who paid the Money ?

Mrs. Pratt. Mr. Ajhton.

Sir W. Wil. What can you fay more ?

Mr. Serj. Tremain. Pray let me afk you, when
you came to Mr. Rigky's, in what Manner did

you go away from his Houfe, and what was faid

at parting ?

Mrs. Pratt. Mr. Ajhton was not there himfelf,

at firft, but he and Mr. Elliot, and two other

Gentlemen were there afterwards, and Mr. Ajh-

ton's Wife faid fomething about Papers hove in

a Hat at Court, and about fomebodies being

chofen ; and one of the Gentlemen faid, there was

nothing in that, I was one that was chofen laft

Year.

Mr. Serj. Tremain. Did Ajhton and Elliott go out

together from Mr. Rigby's ?

Mrs. Pratt. I did not fee them go.

Mr. Trevor. Had you any Diredions from Mr.
Ajhton, to fend for a Hamper or a Trunk ?

Mrs. Pratt. Yes, that was at Mr. Burdett\

Houfe.

Mr. Trevor. When was that Hamper andTrunk
to be lent for ?

Mrs. Pratt. On the Wednefday Night before we
went to RighyW\.o\x{t.

Sir W. Will. Do you know one Wm Pafeley ?

Mrs. Pratt. Yes.

Sir W. Wil. Was he with them ?

Mrs. Pratt. Yes, he was with them.

Sir W.
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Si\rW.Wil WhatOccafion brought him thither?

Mrs. Pratt. I carried him to Mrs.5«rif//'sHoufe.

Mr. Trevor. Pray did the Prifoner defire to

fee the Mailer of the Veflel, or fpeak with him ?

Mrs. Pratt. Yes, and whi^n I brought him,

he faid he hked him very well,

Mr. Trevor. What is the Matter's Name ?

Mrs. Pratt. William Pafeley.

Mr. Serj. Tremain. Had you any Difcourfe

with Mr. AJhton^% Wife after they went away ?

Mrs. Pratt. We had little Difcourfe, only fhe

gave me fome Viftuals and Drink -, and llie faid

fhe hoped I would not tell of her Husband.

Mr. Serj. Tremain. What elfe did ihe fay ?

Mrs. Pratt. She hoped God would deliver

them out of the Lyon's Mouth.

Mr. Serj, Tremain. Did fhe fey any Thing

about Cock-crowing .?

Mrs. Pratt. Yes, fhe faid fhe thought flie

fhould have no good Luck» for the Cock crowed.

Mr, Serj. Tremain. Who was by in the Cham-
ber when the Money was paid ?

Mrs. Pratt. There was the Matter of the

Veffel by, and Mrs. Biirdett.

Juryman. My Lord, I heard her fay fome-

what of fome Papers, which I do not very well

underftand. Does fhe know of any Papers that

the Prifoner had }

Mr. Serj, Tremain. That was only about the

Two Notes,

L. C. J. Holt. She talks of Papers being (haken

in a Hat, but nothing can be made of it.

L. C. J. Pollexfen. If you would ask her any

Queftions before fhe goes, now is your time to do
it.

Mr; AJhton. My Lord, I defire fhe may ftand

up again. Mrs. I ask a Quettion, not fo much
in Kindnefs to myfelf, as Juttice to another

Gentleman. You fay Mr. Elliot writ one of the

Notes.

Mrs. Pratt. Yes, as I remember, it was that

to meet at Mr. Rigly's.

Mr. AJhton. T do it to juftify that Gentleman,

I take that Note upon myfelf; and you fay I

hired the Ship, and Mr. Elliot was by,

L. C. J. Holt. Look you, Mr. AJhton, Mr. Elliot

is not now upon his Trial, it concerns you only

to ask fuch Quettions as relate to yourfelf. What
is faid now concerning Mr. Elliot, goes for, no-

thing againft him.

Mr. Apton. My Lord, I do it only to do
him Juftice.

L. C. y. Holt. But you are to ask Quettions

only for yourfelf.

Mr. AJhton. Remember, good Woman, you
are upon your Oath ; and have a Care of for-

fwearing yourfelf; my Blood is at Stake.

Mrs. Pratt. I am fure I fay nothing but the

Truth.

Mr. Afhton. Did I ever fpeak to you of going
to France ?

Mrs. Pratt. Yes, you did.

Mr. AJhton. As I hope for Salvation I did not.

Mrs. Pratt. And another Thing you told me
more, if I helped this well away, you would help

me to the Earning of logo /. before Lady-Day.

Mr. AJhton. Gentlemen, as to what was faid

of that kind, of helping her to 1000/. is no great

Matter to the Thing in Hand ; for if I was

minded to go out of the Kingdom, it was necef-

'Tary to ufe all Arguments I could, to perfuade

her to help me to go away.
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L. C. J. Holt. Mr. AJhton, you mufl flay your

time before you fpeak to the Jury ; make your
Obfervations upon the Evidence to yourfelf, you
fhall be heard at large all that you can fay in your
proper Time.

Mr. Afhton. I do afTure myfelf, my Lord, of
all the Favour that can be (hewn to a Man in my
Circumftances.

L. C. J. Holt. You fhall have all that is juft^

I do alTure you.

Mr. AJhton. My Lord, I am glad in the Cir-

cumftances I am in, that I am to be tried before

your Lordfliip. But, good Woman, by Virtue
of the Oath that you have taken, did I ever fpeak
to you diredlly or indireftly of going to France ?

Mrs. Pratt. Yes, and you asked for a Hole
to hide what you might have occafion to keep
fecret.

Mr. AJhton. But I ask you about going to

France ; did I fpeak to you about going to France ?

Mrs. Pratt. Yes, you did.

Mr, AJhton. Then, as I hope to be faved, I

never fpoke diredlly or indireftly of going to

France to her.

Mrs. Pratt. You were not to go for Holland
or Flanders, I am fure.

Mr. AJhton. Nay, I did take it for granted,
that you did know before I met you, that we
were to go to France ; but I never fpoke to you
of it in my Life, that I am fure of ; but I only
urge this to let your Lordfhip know, that Wo-
man has forgotten herfelf.

L. C. y. Polkxjen. Mr. AJhton, You will have
all lawful Favour ; but your Time for arguing
upon the Evidence is not come.

Mr. Serj. Thompjon. You mutt ask your Que-
ttions now, and make your Obfervations after-

wards; you mutt referve yourfelf for that, till

after we have done.

Mr. AJhton. But then, my Lord, I fhall have
too many Things for my Memory to retain ; and
therefore I beg leave, as they occur to my Me-
mory now, and as the Witneffes go along, to

make my Obfervations.

Mr. Serj. Tremain. Mrs. Pratt, Pray, when
the Veffel was hired, and you were told it was
to go to France, what Perfons did Mr. AJhton fay

were to go with him ?

Mrs. Pratt. Three Perfons he faid were to go,

but he did not name them,

Mr, Serj. Tremain. Then itt. up William Pafeley.

[Which was done.]

Sir W. Williams. What can you lay of any
for the hiring of a Veffel }

Pajeley. I did not know the Veffel was hired

before I came thither.

Mr. Serj. Thompjon. Prithee tell us what thou

dott know.

Pajeley. The Woman came to me when I was

at Billingfgate, and faid I mutt go a little Way
along with her ; and as we were going, fhe told

me it was to go to M, Burdett^s in ^een-<Street -,

and when we came there, Elliot and AJhton were

not within : But by that time we had been there

a little while in came Mr, AJhton, and prefently

after him Mr. Elliot-, and Mr. AJhton bid the

Woman give him the Money out of the Place

where it was.

yuryman. My Lord, we do not hear him.

Sir W. Williams. .Pray begin again, and fpeak

out,

Pafeley, I met with this Woman at Billingfgate^

and
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and Ihe told me I muft go a little way along

with her.

L. C. J. Holt. That Woman, name her.

Pafeley. Mrs. Pratt -, and I went along with

her, and askt her where fhe was going ; fhe faid

up into ^een-Street : And coming to ^een-Street,

we went to Mr. Burdett's Houfe, I was never

there in my Life before. When I came there,

^pton nor Elliot were neither of them there

;

after a little while in came AJhton^ and prefently

after in came Elliot^ and he went up Stairs into

the Bed-chamber ; and being in the Bed-cham-

ber, they brought the Money out, rolled up in a

half Sheet of Paper, fet up an Edge, and told it

out at the Window.
L. C. y. Holt. V\rho told it ?

Pafeley. Jfhton told the Money out; and

after the Money was told, he pulled out two

pieces of a Six-pence, and when he had pulled

out the two pieces of a Six-pence, he gives one

half to this Mrs. Burdett, and the other half he

kept himfelf; and he bid her pay this fame Money,

when the other half Six-pence that Jfiton kept,

came to this Woman, to match that which fhe

had ; and after the Money was told, we ftaid but

a fmall while there, and came down Stairs •, and

when we came down Stairs we went down to

Billingfgate. I think John Fijher was there, and

we carried away with us a Trunk and a Hamper ;

John Fifier carried the Trunk, and another Man
the Hamper ; and after that we had carried the

Things on Board, I came up to the Houfe again ;

and after I cam'e up to the Houfe, they direded

us to go to the Seven-Stars in the little Piazza,

there was a Note written to direft us, which or-

dered us to go thither betwixt 10 and 1 1 at Night.

When we came there, I think there was neither

of them there prefent, but by that time we had

been there a fmall Space, in they both came

and fate down ; and a Gentleman came in and

faid the Cock crowed, and therefore they fhould

have no good Luck. And then they talked

about Papers being toffed in a Hat, I don't know
what, and in came two Gentlemen more, juft

before we went away, to fee them ; and after

thofe Gentlemen had feen them, they ftaid but

a little while. Says Elliot to me, Mafter, come
along with me -, fo I went along with him, and

we came to Stirrey-ftairs, and on the Corner on

the Left-Hand, there was an Alehoufe. He
called the Waterman out of the Ale-houfe, and

he bid me go before, and I went down •, and by

the Time that I had gotten down, the Waterman
came and hailed his Wherry to, and I went

in, and by that time I was gotten to the Stern,

down came AJhby and Elliot, and my Lord, and

his Man.
• L. C. J. Holt. You mean Ajhton, not AJhhy ?

Pafeley. Yes, my Lord, that is the Man.
And after they had got into the Wherry, and

were feated, they bid the Waterman put off

from Land, and fo we went through Bridge

;

and after we were through Bridge, we got on

Board the Smack, and they got into the Cabbin ;

an4^when they were got into the Cabbin, I cal-

led my Men, and bid them hale up the An-
chor, and they did fo ; it proved to be but little

Wind, but that Tide we got below half-way

Tree, and were forced there to drop our An-
chor, and ftay till the next Morning : The next

morning we weighed Anchor, and by that time

it was Nine a Clock, we got to Long-Reach^

where lay the George Man of War, and there

they hid.

Mr. Soil. Gen. And how was the hiding pray ?

Mr. Pafeley. It was down in the Quarters

under the Hatches.

Mr. Soil. Gen. Why did they hide ?

Pafeley. We reckoned they would come on
Board a Preffing, and they bid me Ihew my
Proteftion.

Mr. Serj. ^remain. Did they defire to be

hid ?

Pafeley. Yes, and after we came by the

George Man of War, they came up again, and
remained afterwards in the Cabbin, til] we came
almoft to Gravefend: A little before we came to

Gravefend, they all hid again ; and when they

were hid, remained hid all, I think, but only

Elliot, 1 think, he popt up ; and they were re-

folved to go eat their Victuals; but then I told

them there was a Barge a coming, and fo he
went down again, and there they remained till

they were taken, for the Barge was on Board
prefently, and found them there.

Mr. Serj. 'Tremain. What kind of Place was
it that they were hid in .?

Pafeley. They could not fit, nor ftand up-
right in it, but lay all along, or leaned on their

Elbows.

L. C. J. Holi. What did they lie upon there,

pray }

Pafeley. There was Ballaft, and flit Deal a-

top of the Ballaft.

Mr. Serj. Ihompfon. Well, what happened
when the Captain came on Board .''

Pafeley. When Captain Billop came on Board,
Mafter, fays he, you have got a Couple of ftouc

young Men, I muft prefs them, or to that Ef-

feft. I hope not fo. Captain, faid I. Why
what have you to fhew, fays he ? I told him, I

had a Proteftion. Let me fee it, fays he: So I

fhews him my Proteftion, and he looks in it.

Well, fays he, Mafter, I muft look farther

;

and went to rights to the Place where they lay,

and found them lying all together. After they

were taken, and were come out, Captain Billop

commanded them into his Boat, and commanded
me and my two Men, to go into the Barge ;

afterwards he fet his Man on fhoar at Hungerford

Stairs ; and when we came to Whitehall Bridge,
' the Gate was not opened, and we ftaid a little

while at Whitehall Bridge ; and when we came
a Shoar, Elliot gave me half a Crown, and bid

me fay, when I came upon my Examination,

that we were bound for Flanders, and not for

France.

Mr. Serj. Iremain. Where were you bound
for, pray ?

Pafeley. They examined me in the Chamber,
when they paid the Money, if I knew they

went to France ; and I told them. Yes, very

well.

Mr. Serj. ihompfon. Did they defire you to

go to any particular Port in France ?

Pafeley. No, we were to touch at any Place

we could.

Sir W. Williams. Did they mention any thing

of Flanders to you ?

Pafeley. No, they did not.

L. C. J. Holt. Did any body mention going
to France to you ?

Pafeley. Yes, they did. They ask'd me,
whether I could carry them to France fafe.

L. C. J. Holt,
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L, C. J. Holt. Who did ask you that ?

Pafeley., Elliot or Jfhton, one of the two, I
cannot direftly fay which ; biit if I be not mi(:
taken, it was AJhton.

Mr. Serj. Tremain. When came you from
Righfs at the Seven-Stars ? Who came away with
you?

Pafeley. AJhton and Elliot.

Mr. Str]. ^remain. Did Elliot and AJhton both
come out with you ?

Pafeley. Yes, they did.

Mr. Serj. 'Tremain. And did they part after

they were come out ?

Pafeley. Yes, AJhton did go away from us pre-
iently after we were come out.

Mr. Serj. Thompfon. When you came on Board,
had you any Difcourfe with ^ton about going
to France ?

Pafeley. No, not that I remember.
L. C. J, Holt, Did you go on Foot from the

Seven-Stars ?

Pafeley. Yes.

L. C. y. Holt. And did they part after yOu

Yes, they did.

Holt. And who went with you, ^did

come out ?

Pafeley.

L. C. J
you fey ?

Pafeley. Elliot came v/ith me.
L. C. J. Holt. Whither went Mr. Afhton then ?

Pafeley. I cannot tell, my Lord.
Mr. Sol. Gen. What did he fay to you when

he went from you }

Pafeley. He bid me go along with Elliot.

L. C. J. Holt. Was Mr. Afhton there as foon
as you ?

Pafeley. Not quite ; but by that time the

Waterman had got the Boat to the Shore, and I

in the Stern, they were all come down.
L. C. y. Holt. When A/^ton came, who came

along with him ?

Pafeley. I faw them all upon the Stair-head -,

I was in the Boat when they came. I never faw

my Lord, till he was upon the Stairs.

yuryman. My Lord, I defire to ask him.
What the Sum of Money was, that was paid at

Burdetth ?

Pafeley. It was 93 Guineas and Six-pence.

L. C. y. Holt. Who brought it ?

Pafeley. It was laid down in the Window.
L. C, y. Holt. But I ask you, who brought

it?

Pafeley. I did fee Afhton bring it, and lay it

down in the Window, aiid he told it out, and
put it up again, and gave it to Mrs. Burdett.

yuryman. My Lord, I defire to know what is

the ufual Rate to go to Flanders j what may a

Smack and three Men deferve ?

Pafeley. Truly I cannot tell, 1 never went
upon my own account in my Life.

L.C. y. Holt. Mrs. Pratt., what fay you, what
is the ufual Rate to go for Flanders or Holland?

Mrs. Pratt. I believe they may go for a mat-
ter of 20 /. or 30 /.

L. C. y. Holt. You hear them, Gentlemen,
what they fay ?

yuryman. Yes ; but, my Lord, he fays, he
gave them Notice the Barge was a coming : I

defire to ask him. Did he know there was a

Defign to fearch him or no ?

Pafeley. Sir, I knew that there was a Search
for Seamen,

L. C. y. Holt. But did you know there was to

Vol. IV.
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be a Search, in order to the taking thefe Gentle-
men on Board you ? For that is the QueftioHj I
believe, the Jury would ask you.

Pafeley. No, I did not know of it. .

Mn Sol. Gen. But you fay, thefe Gentlemen
defired to be hid ?

Pafeley. Yes,

Mr. Sol. Gen. And you hid them according to
their Defire?

Pafeley. Yes.

Mr. Serj, Tremain. Before you went on Board,
had you any Difcourfe of hiding ? Did they ask
you for a Place to hide in ?

Pafeley. Yes, they did.

Mr, Serj, Tremain. Who did ?

Pajeley. AJhton and Elliot both ask'd if there
were a Place in the Ship to hide them, and I told
them, yes, there was.

,

L.C.y. Polkxfen. Mr, Afhton, will you ask
him any QLieftions ?

Mr. Afhton.^ My Lord, I defire to ask him this

Queftion : Did we defire you to come and hide
us, or did you defire us to go down ?

Pafeley. You defired this of us, that if we faw
any Man of War's Boat we would tell you, that

you might be hid.

Mr, Serj. Tremain. Pray repeat that over again,

did they defire you to give them Information

when any Boat was coming, that they might
hide, or did you defire them to hide yourfelf ?

Pafeley. They defired it of me.

Mr. Serj. Thompfon. Then fet up Charles

Betfworth.

Mr. Serj, Tremain, Before Betfworth is ex-

amined, I would ask Pafeley one Queftion ? Wa3
there any Coat left on Board you ?

Pafeley, Yes, there were two Coats of the

Waterman's left on Board, and I took them and

lock'd them up,

Mr. Serj. TremaiH. Is that the Man that own*d

the Coats ?

Pafeley, Yes, it is.

Sir W. Williams. Then, Betfworth, will you

give an Account of what you know againft the

Prifoner at the Bar ?

Betfworth. I cannot tellj my Lord, I never

faw the Gentleman in my Life before, that I

know of.

Sir W. Williams. Prithee hear, Friend ^ tell

what you know of carrying any Gentlemen on
Board the Smack.

Betfworth. If it pleale your Lordfhip, I was

going Home from our Stairs about 7 or 8 a Clock

in the Evening ; that is, from Surrey Stairs, and

a Gentleman called, Sculler. Said I to him. Sir,

where do you go ? Says he. As far as the Tower %

faid I, 'Tis againft Tide, I cannot go ; it will be

Ten a Clock before it be high Water. Says he^

Will you go with us at that Time ? Said I, What
wiir you giVe me? Will you give me half a

Crown ? then I'll carry you down, for I cannot

ftay out fo late for nothing. Yes, fays he, I

will give it you. Then I came and brought my
Boat to the Shore ; he asked me then. What my
Name was j I told him Charles Betfworth. Says

he, Will you be fure to ftay till we come ? "fes^

faid I, if you will be fure to come ; and if I be

not here, I will be at fuch a Houfcj an Ale-

houfe, that was there by ; the Sign of the Swan :

So I ftaid, and carried a Fare or two over the

Water ; and about 1 1 a Clock comes a Gentle-

man down, and calls Charles, and I went out a

N n n Doors
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Doors down towards my Boat, and there comes

one Gentleman down, and a kind of a Seaman,

as I thought ; and the Seaman went into the

Stern, and the Gentleman fat down at the Back-

board, and there was three Gentlemen more

came down the Stairs into the Boat ; one had a

whitiOi Cloak, and the other a loofe Coat ; and

they brought a Leather Bag that would hold

about a Peck ; fo I put off with them, and rowed

down the River, and all that I heard them fay,

was, when we came under the Temple, fays one

of the Gentlemen, When do you hear the King

goes away ? Says another of them. He goes away

a Tuefday, and when we got through Bridge,

one of the Gentlemen ask'd where the Veflel lay,

and a Man in the Stern faid. On Southwark Side,

over-againft the Tower ; and when we came a lit-

tle below Battlebridge, near Pickle-Herring Stairs,

the Matter faid. There lies the Veflel, and it had

a long Pendant and a Top-Sail loofe , fo they paid

me before they came on Board, and when they

were got a Board, away rowed I ; and when I came

to Land to take out my Sculls and Things, there

I mifl my Cloaths -, 'and I rowed after them, think-

ing they could not be got far ; but when I came

to the Place where they went on Board, the Veflel

was gone, and I rowed down as low as Lime-

houfe Reach, and in Blackwall Reach I overtook a

Vefl^el, which I thought was the VeflTel. I ask'd

them who they belonged to, and they faid they

came from Horfeleydown, and I made anfwer, I

brought two Fares on Board a Veflel at Pickle-

herring Stairs, and had forgot to take my Cloaths

that they had ; they made Anfwer, I brought no

Fare on Board them ; fo I rowed on farther be-

yond Barkinjhelf, and becaufe there was no Wind,
I thought none could have gone beyond diat

Place, and therefore refolved to row back again

when it was Flood ; and I rowed up to Greenwich,

but could not meet with the Veflel ; and I heard

nothing of my Cloaths, till lafl; Friday was Seven

-

night I had my Cloaths brought to me.
Sir JV. Williams. Can you (ay this Gentleman,

Mr. Afhton, the Prifoner at the Bar, was one of

them that you carried on Board the Smack ?

Betjworth. No, I know never a one of them.

Mr. Serj. Tremain. But you fay the Perfons

that you took in at Surrey Stairs carried away
your Cloaths with them ?

Betfworth. Yes, Sir,

Mr. Serj. Tremain. Then I ask you, Pafeley,

is that one of the Perfons that he brought on
Board your Smack ?

Pafeley. Yes, he was.

Mr. Serj. Tremain. How many came on Board
the Smack ?

Pafeley. Four ; my Lord Prejlon, Mr. Afhton,

Mr. Elliot, and my Lord Prefton's Man.
Mr. Serj. Tremain. Did you take in your

Pendant .?

Pafeley. Yes, I did.

Mr. Serj. Tremain. When did you take it in ?

Pafeley. As foon as we weighed Anchor.

Mr. Serj. Tremain. How came you to take it

in?

Pafeley. Elliot fpoke to me take it in,

L. C. J. Holt. Did they mention how many
were to go in the Smack ?

Pafeley. He faid, there were three of them, not

four, as I remember, that were to go.

Sir W. Williams. Will you ask him any thing,

Mr. Jfhton.

Mr. Afhton. No, Sir : Bat I defire the Wo-
man may not go out of Court.

L. C. J. Holt. No, no ; She fliall flay.

Mr. Serj. Thompfon. Then call John Fifher

and James Amonds. ( F\(heT food up.)

Sir W. Williams. Pray do you acquaint the
Court and the Jury what you know of this Mat-
ter, whether you carried any Things on Board
the Smack, and what, and who came on Board,
and what hapned.

Fifher. My Lord, a matter of fix Houts before
they came on Board, my Mafter carried me a
Shore, and brought me to Mr. Burdett's Houfe,
and gave me a Trunk, and I went with it, and
another Man with a Hamper, and brought them
on Board ; and about 11 or 12 a Clock, my Ma-
fter comes and brings Mr. Jjhton and the other
aboard ; and he bid me go forward, and heave
up the Anchor, and fo I did, and we went down
the River -, but we could go but a little way be-
caufe there was no Wind ; and when we came to

Halfway-Tree, the Tide turning, we were forced
to cafl: Anchor again, and fl:ay till the Morning;
and in the Morning we weigh'd Anchor again,
about 8 a Clock, and about 9 we came into

Long Reach, where lay the George Man of War,
and then Mr. JJhton and they hid ; and when wa
came below them again, they came up again till

we came almofl: near the Block-Houfes at Gravefend^

and there they hid again j and Mr. Jfhton, I think,

came up afterwards, and bid me go down to the
Hamper, and fetch them up fome Viftuals for

their Dinner, and I went down and fetched up
fome Beef, and Mr. Jfhton took hold of ^it ; and
I took a Botde of Wine or two out ; and juft

before I brought all the Viduals up, the Barge
was fpied a coming to us; and then he went
down again, and there they hid, and the Piece

of Beef was a Top of them. Captain Bilhp, when
he came near, waved his Hat, to bid us lie by ;

and we did lie by till he came up to us ; and
when he came up to us, fays he, Mafter, you
have gotten a Couple of good likely Men, worth
the coming on Board for. Says the Mafter, I
hope. Captain, you won't prefs them. What
have you to keep you clear? Says he, I have

a Protedion. Have you, fays the Captain?

Let me fee it. So he fliewed him the Protedtion,

and he read both our Names in it. Then, fays

he, Mafter, I muft look farther; and he went
down to the Quarter-Hatches, and took them up
juft where they lay. Firft my Lord came out

;

and he fearched them all, as they came out.

Mr. Elliot came out next, and Mr. Jfhton ftaid

within, being the laft Man. And after he had
fearched them, and done what he pleafed, he

got all the Papers and Writings ; then he com-
manded us all to go into the Barge, and they

came on Board the George Frigate in Ij)ng Reach.

And at the Ship, Mr. Elliot came to us, and
bid us fay, we were going to Flanders. And
after we came to Whitehall, Mr. JJhton gave me
a half Crown Piece, and bid me fay, we were

bound for Flanders, and not for France.

L. C. J. Holt. Was that after they were taken,

or before ?

L. C. J. Pollexfen. When was the firft time^

that they would have you fay, they were bound
for Flanders ?

Fifher. It was on Board the George Frigat in

Long Reach.

L, C. J, Holt, Who was it that bid you fay fo ?

Fifier,



idpo. O. B, for High-Treafon*
Fi/her. Mr. Elliot and Mr. JJhton both, in the

Ship's Steerage, where they came to us.

L. C. J. Pollexfen. Where was the next Place,
that they bid you fay fo ?

Fiper. At Whitehall Bridge AJIoton gave me a
half Crown Piece, and bid me lay fo.

Juryman. Did he fpeak that aloud, or foftly

at Whitehall?

Fijher. He whifpered it in my Ear.

L. C. J. Holt, Did they ever fay they were
bound for Flanders, till after they were taken ^

Fijher. No.
_Mr. Serj. Tremain. What manner of Place was

this that they hid in }

FiJJjer. An ugly Hole, where a Man has no
Room to lie along at Eafe ; he can neither ftand

upright, nor fit upright.

Mr. Serj. 'Tremain. Did you fee the Water-
man that brought them on Board ?

Fijher. No.
Mr. Serj. Tremain. Was there any Waterman's

Coat left ?

Fifher. Yes, there was two.

L. C. J. Holt. But didft thou fee the Boat ?

FJher. We were afleep when they came on
Board, and the Boat was put off affbon as ever

they came on Board.

Mr. Serj. Tremain. Then affoon as ever they

were on Board, you got up the Anchor, and
pulled in the Pendant ?

FJIoer. Yes. We immediately hove up the

Anchor, and took in the Pendant.

Mr. Serj. Tremain. Did any Sculler hale you
afterwards, as you were going down .?

Fifher. Yes, as we were going down there did.

Mr. Serj. Tremain. What did you fay to him ?

Fijher. I was not fleering then ; but this other

Man made Anfwer.

L. C. y. Holt. Mr. JJJjton, Will you ask him
any Thing ?

Mr. Afhton. When I gave you the half Crown
that you fpeak of, what did I fay to you }

Fijher. You bid me when I came to be ex-

amined, f^y we were going to Flanders., and not

to France.

Mr. AJhton. What did I fiy elfe ?

Fijher. You bid me take that half Crown for

to Night, to help to bear my Charges, and To-
morrow you would take farther Care of us.

Mr. JJl:>ton. I told you, you were Prifoners

now, and I gave you that, and told you I would
take farther Care of you.

Fijher. You did not fay we were Prifoners,

but you faid you gave me that to help bear

Charges for that Night, and on the Morrow you
would take farther Care of us.

Mr. Serj. Thompjon. Then fet upjfames Amonds.

Sir W. Williams. Are you fworn. Friend ?

Amonds. Yes, Sir.

Sir. W. Williams. Then let the Court and the

Jury know what you can fay in this Matter.

Amonds. My Lord, they came on Board about

II or 12a Clock at Night -, I was afleep in the

Cabbin, and heard a Boat coming aboard, and
I turned out, and before I could get out of the

Cabbin, they were got aboard, and I fee no

Boat, nor nothing. So fays the Mafler, Go
forward and heave up the Anchor ; and after

we had heaved up the Anchor, I goes into the

Ship to tow the Veffel down, becaufe there was
no Wind, and we would not let the Veffel go
foul on the Ships that were in the River, and a
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little after we came on Board again ; and when
I came on Board again, they were all on Board,
all Four. After that comes a Waterman, and I

was at the Helm fleering, and he called out to

us ! Oh hoe, fays he ; did not I bring a Parcel
of Gendemen on Board this Smack .? Not as I
know of, faid I. Says he, I carried a Parcel of
Gentlemen on Board fome Smack that had a
Pendant out, and I know not where it is ; they
carried my Cloaths on Board with them. Said
I, I know nothing of it, nor I did not ; for I

faw neither Waterman nor Boat -, fo away the

Waterman goes, and we went down the River,
and when we came to Halfway Tree, we came
to Anchor, and my Mafler went and laid him-
felf down, the Tide being almofl done, and
there being no Wind, and Mr. AJhton and they
lay in the Cabbin ; and fays Mr. AJhton to me.
Take Care of us now, and we will take Care of
you hereafter ; fays he, we fhall help you to many
a Freight, and many a Pound. Ay, ay, faid

I, you will be taken Care of to be fure at Day-
break, or when the Day comes on : About 8 a
Clock, we hove up the Anchor again, and fell

down as low as Long Reach, where the George

Frigate lay ; and when we came there, they went
down to hide in the Quarter-Hatches. I fleered

it down ftill ; and when v/e were got paft that

Man of War, the Hatches were taken up, and
they came up again out of the Qiiarters, and
fate in the Cabbin again, and we had a frefh

Gale of Wind, and run down to Gravejend c^ncX'i-

ly, and when we came near the Block-Houfes,

faid I, We are almoll at the Block-Houfes ; then

faid they. We will go down and hide a little , and
fo they did till they were pafl there, then refolv-

ing to go to Dinner.

L. C. J. Holt. What time a Day was this ?

Amonds. About 1 1 a Clock, as near as I can

guefs.

Mr. Sol. Gen. Well, they did go down to hide

then, did they ?

Amonds. Yes, they did go down and hide,

and came up again, I am fure fome of them ; I

heard fome of them in the Cabbin.

, Mr. Sol. Gen. Well, what followed ?

Amonds. After they were gotten up, and paft

Gravejend, this Man was fent for Viftuals for

them, and fo he fetch'd them fome Roaft Beef,

and fome other Things ; and juft as the Roafl

Beef was going into the Cabbin, faid I, Here comes

a Barge off to Prejs. So when I cried, the Barge

was a coming, they took the Vidluals down into

the Quarters, and there lay they, and the Vi-

ctuals a-top of them. And when the Barge

came near us, the Captain waved his Hat to

command us to lie by. Said I, We mujl lie by,

for the Barge is coming up to us. And we clapp'd

the Helm-a-lee, and lay by ; and after we were

laid by, the Barge came on Board us. Says the

Captain of the Barge, Tou have got a Couple of

likely, good Men, Majter, faid he. Ay, fays the

Mafter, but I hope you ivon^t preJs them. Says the

Captain, Have you got any thing to keep you clear ?

Tes, ij it pleajeyou, noble Captain, I have got a Pro-

teSlion. 1 am Jorry Jor that, fays he, and comes

on Board, for he flaid all this time in the Barge ;

and fmiling upon him, he comes on Board, and

fays he. Come, let's Jee your Proteilion. And the

Mafter fhew'd it him, and he read it. Says the

Captain, I muji look a little farther. And he goes

into the Cabbin, and took up the Hatches, ar^d

N n n 2 there
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there lay all thefe Gentlemen, They were

fomething longer in coming up than he would

have them -, fo fays the Captain to his Men in

the Barge, Come on Boards and fee who is here.

And fo fome of his Men did come on Board -, and,

to the beft of my Remembrance, my Lord was

the firft Man that came up: And when my
Lord came up, the Captain run his Hands into

his Coat Pockets, to feel for Papers, as I fup-

pofe ; and my Lord defired the Captain to be

kind, and take nothing away. Says he, I'll take

nothing but Papers; 'tis Papers I look for : And he

pull'd out a Watch, and gave it him again. After

that, Elliot came out •, and whether he found

any thing upon Mr. Elliot., or no, I cannot tell.

Mr. AfJoton was the laft that came up ; and when
he came up, a Waterman of the Captain's calls

to him, and fays. That Gentleman that came up laft

has put fomething into his Bofom^ but what I can't tell.

So the Captain took Mr. Afloton by the Arm, and

turn'd him about ; and, fays he. What didyouput

in your Bofom ? Says Mr. Afloton, Nothing but my

Handkerchief ; and puU'd out his Handkerchief,

and fhew'd him. Then the Captain put his

Hand in, and pull'd out Papers, with a piece of

Lead tied to them. And that is all that I faw.

Mr. Serj. Tremain. But tell us what happen'd

afterwards.

Amonds. When that was done, the Captain

commanded us all into his Barge; and I rowed,

and fome of the reft row'd, it being cold Wea-
ther, till we came up to London. After we came
up to London., they did not fay any thing to me,
becaufe I was a rowing till then. It feems they

did give them fome Money, but they gave me
none, not till I came into Whitehall -, and then

my Lord's Man came to me, and call'd me a one
Side •, fays he. Here's half a Crown, will ferve

you to Night ; and be fure., when you come to be

examined., that you fay., you were bound for Flan-

ders, and not for France, and you will be taken

fa^rther Care of To-morrow.

Mr. Serj. Tremain. What manner of Place is

that Quarter-Hatches ?

Amonds. They could neither fit, nor ftand

upright in it.

Mr. Serj. Thompfon. What did they lie upon ?

Amonds. There were three or four flit Deals

that were laid over the Ballaft, but it feems they

had (huffled 'em on one Side when they were
taken, for the Ballaft lay open.

M.Y.Sex]. Tremain. Did the Waterman that

brought thefe Men on Board you, leave his

Coat there .'*

Amonds. I did not fee the Boat, nor the

Waterman ; and therefore I am not able to fay

any thing about it,

Mr. Sol. Gen. How came the Pendant to be
taken down ?

Amonds. I can't tell that, I was in the Skiff

when it was taken down.

Juryman. My Lord, I do not well underftand

how the Papers came to be taken away from
Mr. Ajhton.

L. C. y. Holt. He tells you, Mr. A/hton was
feen to put his Hand with fomething into his

Bofom ; and being tax'd with it, he faid it was
his Handkerchief; and the Captain put in his

Hand, and pull'd out a Bundle of Papers.

Juryman. Did he fee Afhton take away the

Papers from any other Place ?

Amonds. No, an't pleafe your Honour, I did

not fee them till they were taken out of his Bo-

fom.

L. C. J.Holt. Did you fee Captain Billop take

the Papers from out Mr. J/Ioion'% Coat ?

Amonds. Yes, I did.

L. C. J. Bolt. Where were they before they

fpy'd the Barge a coming .''

Amonds. If it pleafe your Honour, I heard

*em talk ; I thought they had been up, but it

feems there was but one of 'em up when they

faid, the Barge was coming aboard : I was at the

Helm, and heard 'em talk.

L. C. J. Holt. Then you knew nothing of

thefe Papers, but when you faw them taken out

of Afhton'% Bofom ?

Amonds. No, my Lord,

Sir W. Williams. If you will ask him any

thing, Mr. Afhton., now you may.

Mr. Afhton. Pray, Friend, had not I been up

firft, and fearch'd before the Papers were taken ?

Amonds. Not as I know of.

Mr. Afhton. Did not I go down into the Hold
to rake my Hat, and call to you, and defired

that I might go down for my Hat .?

Amonds. I can't tell ; for when I faw the

Papers taken from you, I was in the Stern ; I

was not down,
Mr. Afhton. Had not I been fearched firft ?

Amonds. Not that I know of, till you were

in the Stern.

Mr. Serj. Thompfon. Thenr fwear Captain

Billop.

Which was done., he flandingupby the Sheriff.

Mr. Serj. Tremain. Captain, I fuppofe you

may be heard from that Place.

Mr. Afhton, My Lord, I defire the Witnefs

may come down, elfe I fhall not be able to di-

ftinguifh what he fays: It is the proper Place

for him I think.

L. C. J. Holt. Let him come down.

Mr. Afhton. I humbly defire, my Lord, that

the Witnefles may all be obliged to ftay in

Court.

L. C. J. Holt. Let them all ftay.

Sir W. Williams. You are fworn, Sir: Are
you not ?

Capt. Billop. Yes, I am.

Sir W. Williams. Then, pray, will you give

an Account where you took thefe Perfons, how
you took 'em, what you found, and how you

difpofed of it,

Capt. Billop. Muft I begin from the Begin-

ning .?

Sir W. Williams. Yes ; Tell your whole Know-
ledge, in Order of Time, as it fell out.

Capt. Billop. What, from the Time I went
out ?

Mr. Serj. Thompfon. Make it as fhort as you
can.

Sir W. Williams. Yes, you muft tell all ; for

you fpeak now to a new Jury, and here is an-

other Prifoner at the Bar to be tried.

Capt, Billop. The laft of December, about

Two a Clock, or between One and Two, my
Lord of Danhy came to me at one of the Doors
of the Houfe of Lords, and told me, his Father
muft fpeak with me ; and he carried me up to

my Lord Lindfey's Chamber ; and in a little time
my Lord Prefident came there, and told me, he
heard there were divers Perfons that had Papers
of dangerous Confequence, and were going to

France, and defired me to ufe my Skill for my
feizing
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feizing and fecuring of the Papers. I began then

to talk of what was proper for fuch an Under-
taking ; and I told my Lord, I thought the befl:

way was to go to Woolwich or Deptford, and to

take a Man of War's Pinnace with us : Upon
that, my Lord oi Danby being by, faid, he knew
of a Boat that he could have, which was my
Lord Duke of Grafton's ; and my Lady Dutchefs

had lent it him, and he would go and get it

ready : Upon this my Lord Prefident faid, he

would give me a Note of the Name of the Vef-

i'el, and where fhe went out ; and likewife a

Letter to another Perfon, that would inftrufl me
farther, and fhew me the Veffel •, accordingly

my Lord Prefident gave me the Letter, and I

went away to look for the Perfon, but could not

find him. My Lord Danby came to Tower-Wharf
himfelf with the Boat ; and I left a Man there to

bring me Word when the Boat came up at the

Place where I was ; and Captain Stringer, and

Sir Thomas Taylor came there to me. After my
Lord of Danby had told me what I had in the

Boat, I told him, I thought there were not Arms
enough ; and therefore it were beft to go to the

Tower, to borrow fome Arms from thence

:

When we came to the Tower, my Lord Lucas

was not come in ; and when I had ftaid a little

time, he did come in : And when I had acquaint-

ed him with my Bufinefs, he fent for an Officer

of the Guard, and there we borrowed fome

Arms, a Blunderbufs of his, and a Carbine, and

the like ; and about a Eleven a Clock, or fome-

what pafl, we put off from Tower-Wharf. It

was Calm, and we rowed down towards Gravef-

end; and we went aboard a VefTcl or two, but

I was not willing to lofe much time, becaufe I

was refolved to take them before they were got-

ten too far : So we rowed away for Gravefend,

where I refrefhed my Men, and afterwards went

down into the Hope; and I did Judge that no

Veffel that came from London that Tide could be

a head of me. I went on Board feveral Veffels

that lay in the River, in order unto the prefling

of Men ; and I went on Board all Sorts of Vef-

fels, becaufe I would give no Sufpicion of what

I was about ; and having been on Board of fe-

veral, I prefTed two or three Barkin Men ; and

one particularly, that knew all the VeiTels upon

the River, and I made him to row very near to

me, that I might talk to him ; I had got the

Names of a great many Smacks, and gave it out

that I would prefs a Smack to carry for a Tender

to my Ship, when the Fleet went out; and

naming this Smack that I was to go fearch, I

told him, / heard fuch a Smack failed well, (^^d I

had Thoughts of preffing her ; he told me. She was

old; but faid I, She will ferve a Summer well

enough ; and that is it I intend to prefs, if I can find

her. Says he, Pllfhew you her, Iknow her when Ifee

her ; fo we went on Board feveral Veffels as we went

along. And as we were rowing along, before we

came to the Neft Point by Tilbury-Fort, we faw

feveral Smacks coming down the River ; and

when we came about the Point, the headmofl'

Smack of all, the Fellow lookt out, and faid,

Tonder is the Thomas and Elizabeth. Then I cal-

led to one of my Men to wave, and bring them

to lie by, which they did, and they lay by till I

came on Board. When I came on Board, I faw

two lufty Men fland by the Mafler; faid I,

Majier, you have got two good lufty Fellows that

would ferve the King; but I'II be kind and civil toyou.

I'll take hit one. Says the Mafter, / hope not fo ;

for I have a Protection; with that, I came on
Board, and tOokhisProteftion in my Hand, and
read it. As foon as I had read it, I ask'd him.

If he had no more Men upon Deck than what I

faw ? He faid, No,_ Then fiid I, / muft look a
littlefarther . And I went into the Quarters, and
took up the Scuttle, and the Hatches, and I faw
fome Gentlemen lie. Oh, faid I, What a pretty

Pofture is this ? Where are we a going ? Gentlemen,

you muft turn out. The firfl that came to hand was
my Lord Prefton ; but I did not know him then,

nor fome time after I was in the Boat^with him :

So I took hold of him, and help'd him up •, and
when he was up, faid I, Sir, / muft fearch you.

Says he, 1 hope you will take nothingfrom me. No-
thing, faid I, but Papers: So I fearched all his

Pockets -, and as I found any Papers, I put them
into my own Coat Pocket. And I took his

Watch, and pull'd it our, and gave it him again :

After that I had fearch'd him, came up Mr. El-

liot the firft Man, and the next was Mr. Jjhton,

who crowded up while Elliot came up, in his

Night-Cap. / think, Mr. Afhton, you had your

Night-Cap on. So Mr. Ajhton goes down again,

and puts on a Perriwig, I think ; but coming up
again, one of my Seamen fees him take lome-

thing, and put it into his Bofom : He follows

Mr. Afhton quick, and pulls me by the Coat ;

and, fays he. That Gentleman has got fomething in

his Bofom: So I took hold of him, and turned

him round ; faid I, Mr. Afhton, what have you

got in your Bofom? Nothing, fiys lie, but a Hand-

kerchief; and immediately he put his Hand into his

Bofom, and pluck'd out the Handkerchief, and

fhew'd me. As foon as he had pulled out the

Handkerchief, I put my Hand into his Bofom,
and there I met with the Pacquet that had the

Lead affixed to't ; and pulling it out, I clapp'd

it into my own Pocket ; for I thought that was

the Matter of Moment that I was to fecure. So

I ordered them to go into the Boat, and the

Maffer of the VefTel to \tx. go his Anchor ; and

two Men I left in the Veffel, whom I ordered

to fearch, and to fecure what they found till

farther Order; and I left two Mufquets with

them. And after we were in the Boat, they

defired to have fomething handed in, which I

gave Order for, a Hamper, and a Night Bag ;

and away we put off from the Veffel, and rowed

up ; it was agalnfl Tide, and very cold Wea-
ther. In a little time Mr. Elliot called one of

the Gentlemen, my Lord ; then I whifperecl

him, and ask'd him who that Lord was, and he

told me, // was my Lord Prefton. Then I faluted

my Lord ; and my Lord was pleafed to fay, he

was very well fatisfied they were fallen into the

Hands of a Civil Gentleman. So rowing up

againfl Tide, and it being a Wefterly Wind,

which blow'd very frefh, my Lord defired that I

would let them flop at Gravefend, till the Tide

turned, that they might refrefh themfelves. I

beo-o-ed his Pardon, and faid, there was a Ship in

Long-Reach, the George Frigat, and we would ftop

there -, and I did not doubt, but I could command

the great Cabbin for his Accommodation -, and

there he might have any thing that he wanted. My
Lord feemed contented with it ; but before we

came on Board the Man of War, there happened a

great deal of Difcourfe betwixt us of feveral Things.

Sir W. Williams. Pray repeat it, as well as you

can remember ; what Difcourfe happened ?

Capt.
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Capt. Billop. Truly, my Lord Prefton being cold,

and the Hamper Handing by, fays he, Captain

Billop, we have not eaten^ we will eat^ ifyou will.

And there was a piece of Bief at the Top of the

Plamper, and Bottles of Wine ; and I opened

the Hamper, fitting faireft for it, and handed

out the Beef, the Bread, and the Bottles ; and

after we had eaten what we would, my Lord

ordered the reft to be given to the Men that

were the Boat's Crew, and after we had done

this, and taken out a Bottle or two, and fhut up

the Hamper again, my Lord Prefton drank to me
once or twice, and feemed very well fatisfied and

pleas'd with his Ufage, Pie told me, he was

fenfible of my Civilities ; and if ever it lay in his

Power, he would not forget me. So we drank

again, and talk'd again ; but before we came to

the Ship, my Lord Prefton told me, that if ever

it lay in his Power, he would be fure to make an

Acknowledgment of the Civility I had fhev/d him.

And, to the beft of my Memory, he had this Ex-

preflion. If there ever was any thing he could ferve

me in, he zvotild do it with alibis Heart., if I would

hut difpofe of the Pacquet.

Mr. Serj. Thompfon. What would Mr. J/hton

have had you done ? What did he fay to you ?

Captain Billop. Mr. Jftston fiid, it would

do me no good to injure fo many Gentlemen ;

and defired me that I would throw the Pacquet

over-board.

Mr. Serj. I'remain. What did he mean by fo

many Gentlemen ?

Captain Billop. My Lord, I cannot tell, but

that was his Expreflion.

Mr. Serj. Tremain. Who defired you to throw

the Pacquet over-board ?

Captain Billop. Mr. Jff:)ton did feveral times.

Mr. Serj. Tremain. What did he fay to you ?

What Arguments did he ufe ?

Capt. Billop. My Lord, it was fo many times

over, and fo much mixture of Difcourfe we had,

that I am not able to tell the Particulars.

L. C. y. Holt. But what Arguments did he ufe ?

Captain Billop. I don't know that he ufed any

more great Arguments, more than what I have

told you already.

L. C. J. Holt. Say that again that you faid

before.

Captain Billop. He faid, 'twould do me no

good to injure fo many Gentlemen. Prithee.,

Captain Billop, lays he, throw it over-board.

Mr. Serj. Tremain. What did he lay farther?

Captain Billop. I'll tell you, if you'll give me
leave. Mr. AJhton did fay, a little after this,

with a great deal of Infinuation, Captain Billop,

J-Fhat ifyou fhould turn about., and go along with us ?

No, Mr. Alhton, faid I, that I cannot do. Says

Mr. Elliot, Prithee, throw the Pacquet over-board.

This they did as we came up the River ; and 'tis

the moil that I can remember, 'till we came on

Board the George ; and when we came on Board

the George, Elliot called me into the Steerage,

and defired me, of all liOve, that I would difpofe

of the Pacquet : And he faid, that now I had an

Opportunity to make myfelf as Rich, and as

Great as I would, and nobody could fee it, if I

did throw it away. While I was in the Ship,

Mr. Ajhton, my Lord, and Mr. Elliot, were with

me in the Steerage. Said I, Khali be taken notice

of, to be whifpering ; pray forbear. Miton then

fpoke to me again, to defire me to throw the

Pacquet over-board -, by this time the Viduals was

handed in, and there we eat and drank, and my
Lord fmoaked a Pipe of Tobacco before the

Tide turned \ and when the Tide made, we
went into the Boat again, and rowed up towards

London, and they were ufing thefe Sorts of Argu-
ments over and over again. And once Mr. El-

liot, I think 'twas, to the beft of my remem-
brance, told me. Now you have it in your Power
to make your Fortune, and may be as great a Man,
and as rich a Man as you can defire. And Mr.
Aflilon faid fome Words fomething to the famtj

Purpofe; Prithee, faid he, throw it over-heard:

What good will it do you? So I refufing it, as

I did many times, Mr. Elliot told me, that I

might take the Letters that were taken in my
Lord Prefton'^ Pocket, and tie the Lead to them,

and throw the Pacquet over-board. No, faid I,

Adr. Elliot, Sure you would take the King's Council

to be a very odd Sort of Men, that they cannot find

out fuch a thing as this. Prithee, dear Billop,

faid he, throw it over-board; many times whif-

pering me in the Ear ; and fo did Mr. Aftoton

many times, faying, Tou may do us a great Kind-

nefs in it. And we drank, and had feveral In-

termiffions ; and they at me again, and I denied

them, and they defifted ; and then they at it

again : And Mr. Elliot then told me, Prithee,

dear Billop, throw it over-board. Said I, Mr. El-

liot, If I fliould be fo great a Villain to do fuch a

thing, if ever it was your Day would you truft me

again ? Put it to be your own Cafe. Says he, Tou
have Gentlemen to deal withal. But, faid I, /
will never put it into your Power. Mr. Elliot

feemed to be angry at this, and faid. Every Bog
had his Day. Said I, / hope never to fee it your

Day : But Ipray, forbear this Difcourfe ; let me beg

that ofyou ; for I do not defire to be provoked to life

you otherwife than as Gentlemen. And after that,

they never urged me more to throw the Pacquet

over-board : Bat Mr. Elliot was angry, and very

much difturbed, and wilhed a Thunderbolt might
ftrike the Boat and fink it. So I brought them
up, through London-Bridge, and they faid no
more about the Pacquet ; but Elliot wifhed, that

London-Bridge might have fallen on our Heads.
At length I brought them to Whitehall ; and I

put my Man afhore at Hiingerford Stairs, that he

might get before, and give the Porter notice at

Whitehall-Bridge, that he might open the Gate.

I brought my Lord Prefton, and the reft to the

Bridge ; and while I was arming my Men, to

guard them up to my L>ord Nottingham^ Office,

I fuppofe they then took the Opportunity to

give the Men Money, getting near to them ; I

know nothing of that : But I carried them up to

my Lord Nottingham's, and there I delivered them,
and the Pacquet to my Lord. After fome time,

the Pacquet lay upon the Table, and my Lord
Nottingham fends me for my Lord Prefton. When
my Lord Prefton came in, I withdrew without

bidding, and the Pacquet lay upon the Table
unopen'd ; And when my Lord Prefton came out,

I went in on myfelf, and the Pacquet lay in the

fame Place and Pofture, and not opened. And
I ftay'd while Mr. Ajhton was called in, and
my Lord Nottingham asked him a great many
Queftions.

Mr. Afhton. Pray repeat thofe Queftions,

Captain Billop ; and what Anfwers I made.
Captain Billop. Truly, my Memory does not

fcrve me to remember all of them, and I was in

a very uneafy Condition at that time, and would

much
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much rather have been In niy Bed, than any

where elfe: For the Night before I went down,

I had a Plaifter of Spanijh Flies put to my Back,

and they had raifed a great Blifter, and it had

not been dreffed fo long, that the Napkin that

was applied ftuck fo to it, that the Flefh was

jagged, and I was in a great deal of Fain, fo

that I did not mind fo much as I fhould have

done at another time, what was faid.

Mr. AJhton. But pray. Captain, remember as

much as you can what pafs'd.

Captain Billop. But I'll tell you what I re-

member -, I remember my Lord Nottingham ask'd,

who I took the Packet from ? And you owned,

I took it from you.
'

Sir Will. Williams. Priy, Mr. A/hton, give us

leave to have done with him, and then you fhall

ask him what you pleafe. Pray go ori. Captain

Billop.

Captain Billop. Then my Lord Nottingham

lent for Mr, Elliot in, and ask'd him whither he

was going ? And he faid for Flanders. My Lord
asked him, what he was going there for? He
faid, He was going to feek his Bread ; he was

turned out of all at Home, and he had rather go
Abroad to feek his Bread, than flay at Home to

ftarve.

Mr. Serj, Tremain. Was this the Lead that

you took fixed to the Packet ?

Captain &'//(?/>. Yes, Sir •, that is the Lead,

Mr. Serj. Tremain. Did you take that Lead,

with the Pacquet, out of Mr. JJhton's Bofom ?

Captain Billop. This was tied faft to the Pac-

quet that was taken out of Mr. JJhton's Bofom.

Thefe honeft Men faw me take it.

Sir Will. Williams. Now, if you have a Mind
to ask him any Quefliions, you may.

Mr. AJhton. Fray, Captain Billop, did not

you fearch me before you took the Pacquet upon

me ?

Captain Billop. No, not that I remember.

Mr. AJhton. Flad not you taken fome other

Papers from me before ?

Captain Billop. No, Sirj I took none from

you but the Pacquet.

Mr. AJhton. Pray recoUeft yourfelf, for, per-

haps, my Life inay turn upon it : You are as

much a Witnels for me, as for the King ; you

are to fwear the Truth, and the whole Truth.

Captain Billop. And I will do you all the

Juftice I can, I will afTure you.

L. C. y. Holt, Anfwer his Queflion, Captain

Billop.

Mr. AJhton. Was not I the firft Man that

fpoke to you after we came up ?

Captain Billop. No, Mr. Elliot was the firfl

Man that fpoke to me, that I knew.

Mr. AJhton. Did not I ask you to give me
leave to go down for my Hat ?

Captain Billop. Truly, I don't remember that.

Mr. AJhton. Did not you reply. That the

Man fhould go down and fetch my Hat ?

Captain Billop. 'Tis likely I might, but I

don't remember it.

Mr. AJhton. Had' not you fearched me therij

and taken my Papers from me ?

Captain Billop. No, Mr. AJhton % for, upon

the Oath that I have taken, I took no Papers that

I remember, but the Papers that I took out ofmy
Lord PreJlon^s Pocket, and the Pacquet that I took

out of your Bofom-, for my Lord Nottingham

ask'd me, if that Pacquet was all the Letters I

took ? I told him no ; and {hewed him the Pa-
pers took out of my Lord Prellon''s Pocket, and
they proved to be of no Confequence, and my
Lord Nottijtgham gave them me again, and I car-
ried them to my Lord Prefton.

Mr. AJJjton. Did I not go down into the Hole
for my Hat >

Captain Billopi I believe you might.
Mr. AJhton. And was it not after that, that

you took the Papers out of my Breaft ?

Captain Billop. Yes, I believe it was.

Mr. AJhton. Where is your Man that called to

you, and faid, I put fomething in my Breaft?
Captain Billop. Here he is, by me, if you

would ask him any thing.

_
Mr. AJhton. You fay, I fpoke to you about

difpdfing of thefe Papers: Pray, from the Time
that we came into your Boat, before we came on
Board the Ceorge Man of War, did I fpeak to

you ?

Captain Billop. Yes, of the Pacquet you did :

You faid. What Good zvould it do me to injure Jo

many Gentlemen ?

Mr. AJhton. There pafs'd no more than ge-

neral Difcourfe before we came on Board.

Captain Billop. Yes, Mr. Afhton, I'll tell you
another Thing you put me in mind of. When
you faw that, though you were fo eager with

me, nothing would prevail, you faid, / knoix)

Captain Billop, and have known him many Years ;

and nothing will prevail on him^ ij he have no mind

to it : And I know, if he will Jerve us, he will

Jerve us generoujly, and like a Gentleman.

Sir W. Williams. Speak that again.

Captain Billop. He faid, 1 know Capt. Billop;

if he will Jerve us, he will do it generoujly, and

like a Gentleman.

L. C. J. Holt. Who f:aid fo ?

Captain Billop. Mr. AJhton.

Mr. AJhton. Did I fpeak td you to difpofe

of the Papers after we came from on Board the

Ship ? I flippofe you remember it was cold, and

the Tilt was call'd for, to be laid over us, and

I fell afleep; and you know I never wak'd, nor

fpoke, till I came to London-Bridge.

Captain Billop. ^Yes, yes j we had the Tilt

over us.

L. C. y. Holt. Pray fpeak your Queflions out,

that we may hear 'em, Mr. AJhton.

Captain Billop. Mr. AJhton did go to Sleep a

while, but he had many times urg'd me, and

fpoke to me to throw the Papers over-board.

L. C. y. Holt. Who was it that told you. Every

Dog had his Day ?

Captain Billop. That was Elliot.

Sir W. Williams. Was there any Difcourfe

about turning of the Tide ?

Captain Billop. Mr. Elliot faid, Tou have noiso

an Opportunity to make your own Fortune, and you

may be as Great, and as Rich as you pleaje •, Jor

'tis impojfible the 'Tide can run long this way.

Mr. Serj. Tremain. Did Mr. AJJoton fay any

thing about going along with them ?

Captain Billop. Yes : You may remember,

Mr. AJhton, that you faid, Come, go along with us,

yon may do as well there, or better than you do here.

Mr. Serj. Tremain. Did he tell you where you

were to go with 'em ?

Captain Billop. No, Sir -, nor I did not ask

him the Queftion.

Mr. AJhton. Pray, When did you give my
Lord Nottingham thefe Papers ?

Capt.
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Captain Billop. Do you mean that Bundle that

I took out of your Bofom ?

Mr. AJhton. Yes.

Captain Billop. As foon as ever I followed my
Lord Nottingham into his Room, I pull'd 'eiTi out,

and gave 'em him.

Mr. AJhton. Did not you go out of my Lord

'Nottingham^ Room, and give my Lord Notting-

ham fome loofe Papers ?

Captain BiUop. Yes.

Mr. AJhton. After this, was not my Lord Pre-

Jlon called in to be examined ?

Captain Billop. Yes.

Mr. AJhton. How long was my Lord Pre-

Jion in the Room while you were out ?

Captain Biliop. I can't tell very well.

Mr. AJhton. Pray, Sir, anfwer that Queftion.

Captain Billop. I believe it might be half a quar-

ter of an Hour : I do not think it was much
more.

Mr. AJhton. I believe you mufl remember Ibme

fort of Difcourfe that was betwixt you and Cap-

tain Elliot.^ even to a Quarrel almoft. And did

you not fpeak to my Lord Nottingham's Servants,

to fetch your Hat out of my Lord Nottingham's

Room .?

Captain Billop. Yes, I do remember that.

Mr. AJhton. This muft be a good confiderable

Time : It was all the Time that my Lord Prejlon

was within with my Lord Nottingham, that you
were out.

,
Captain Billop. Yes, it was.

Mr. AJhton. And all that while was not the

Bundle of Papers out of your Sight ?

Captain Billop. It lay upon the Table.

Mr. AJhton. Pray^ anfwer my Queftion : Was
it not out of your Sight ?

Captain Billop. Yes, it was.

L. C. y. Holt. Yes, yes j it mufl be, for he
was out of the Room.
Mr. Serj.Tremain. When you came into the

Room, did you find the Papers in the fame Con-
dition ?

Captain Billop. Yes, they were un-opened, ex-

cept that my Lord had taken off the Lead, and
a little Paper fell loofe from the reff.

Mv. AJhton. Pray, take Notice of that. Gen-
tlemen.

L. C. y. Holt. But pray don't infer more from
thence than it will bear.

Mr. AJhton. It feems fome of the Papers were
taken out.

L. C. y. Holt. He does not fay any fuch thing,

that fome of the Papers were taken out.

Mr. AJhton. He %s, fomething was cut, and
fome Papers fell out.

Captain Billop. There was a little Paper or two
tied to the great Pacquet.

L. C. y. Holt. What became of them ?

Captain Billop. They were cut loofe, but not
opened.

Mr. AJhton. How can you tell they were not

opened.

Captain Billop. Becaufe I flood by when they

were cut.

Mr. AJhton. But how can you tell that ; for

you fee the little Papers taken, and they were
loofe from the others.

Captain Billop. They were taken from the great
Bundle before I went out.

Mr. AJhton. Had not my Lord opened thole

Papers before you came in.

Captain 5/%). No.
Mr. AJhton. How can you tell that .'

.
_

Captain Billop. t-teU you, as near as I can
judge, they lay in the fame Poflure that I lefc

them in.

Mr. AJhton. Was the Pacquet fealed when you
took it ?

Captain 5z7/(5p. No; but it was tied. There
were feveral Letters in it that were fealed ; it was
tied up very hard.

Mr. AJhton. I do not queflion but my Lord
Nottingham will do me the Juftice to fay how long
he was in the Room.

L. C. y. Holt. You mult not comment, nor make
your Obfervations till your proper Time.

yuryman. Pray, my Lord, I defire he may be
asked, who was with my Lord Nottingham when
my Lord Prejlon was there ?

Captain Billop. There was nobody elfe then.

yuryman. Then 'tis not probable they were al-"

tered before Captain Billop came in.

Mr, AJhton. But I hope Probabilities ihall not be
Evidence to condemn any Man.

ynryman. Thofe two little Papers you fpeak of,

were they fevered from the Pacquet?

Captain Billop. I cannot tell whether they

were or no ; they feemed loofe upon untying the

Bundle.

L. C. y. Holt. Were they cut in your Pre-

fence ?

Captain Billop. Indeed, my Lord, I cannot fay,

that I did fee them cut.

Mr. AJhton. Pray take Notice of that. Gentle-

men of the Jury.

L. C. y. Holt. They are Twelve honell Gentle^

men, they will do you right.

L, C. y. Pollexfen. Obferve what the Witnelsi

fays ; he fays, That he does not remember that

they were cut in his Prefence, but he does not

fay they were not.

Mr. AJhton. If he does not fwear they were, it

is reafonable to conclude they were not cut in his

Prefence.

L. C. y. Holt. He fays, the great Pacquet was

not opened, the two little Papers were loofe from
the reft of the great Bundle.

Captain Billop. There might be two or three

of them, lefs or more, I cannot tell.

Mr. Serj. Thompjon. You will be farther fatis-

fied in this Matter upon my Lord Nottingham's

Evidence, I fuppofe.

Mr. Serj. Tremain. We have done with Capt.

Billop for the prefent. Pray call yohnjon.

(Who was Jworn.)

Sir W. Williams. Were you at the taking of

that Gentleman, and the other in the Smack?
yohnjon. Yes, I was.

Sir W. Williams. Then ' pray give an Account

of the Matter how it was.

yohnjon. We went down in a Pleafure Boat,

and went to the Tower, we fet through Bridge

againft Tide, my Lord of Danby was witli us

;

and when we came to Tower Wharf, there they

went to the Tower for Arms, and we flayed till

Ebbing Water, and rowed to Gravejend; and

when we came to Gravejend, we went on Board

feveral Ships, and I thought we were going a

Preffing ; and we flayed at Gravejend the Time of

the Writing of a Letter, and then we went both

into the Boat again, and rowed after a Smack
that had gained of us, but that not being the

Smack, we turned back again, and then it was

2 High
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high Water : And when we came to the upper-

end of the Hope we faw leveral Smacks coming,
and there was a Fifherman on board that faid.

That was the Smack the Captain enquired after,

that was coming down there; and when they

came on board, the Captain faid, there were two
or three brave Men, and he hoped he could fpare

one of them : and the Mafter faid, he hoped he

would take none of them, becaufe they had a

Protection, which he fhewed to the Captain.

Then the Captain went in and bid me take fome

fmall Arms, and go on board with him, and told

the Mafter he mull look a little further ; and the

Boards were taken up, and I faw a great Piece

of Roaft-Beef, and under that, my Lord Prefton,

and Mr. Elliot, and this Gentleman, Mr. AJhton

:

My Lord Prejion came up firft, and Mr. Elliot

next to him ; and I fee this Gendeman take up

fomething and put it into his Bofom, and I told

the Captain of it, and he asked him what it was,

and he faid. Nothing but his Handkerchief, and

plucked out the Handkerchief-, but the Captain

put his Hand into his Bofom, and pulled out fome-

469
After he received them.

thing elfe.

What was it ?

a Parcel of Papers tied up.

L. C. y. Holt.

John/on. It was

with a Piece of Lead tied to it, for I came up
clofe after him, and fee him take it up.

Sir W. JVilliams. What elfe were there found

with the Papers ? was not there fome Seals ?

Johnfon. That was afterwards -, but when the

Captain asked him what he had gotten in his

Bofom, he pulled out his Handkerchief, and

faid, Nothing but his Handkerchief; but the Cap-

tain took the other Papers out of his Bofom, and

fo I Went down, and there were the two Seals,

and I took them up ; and when I came up, Elliot

had a pair of black Whiskers on, and he borrow-

ed a Pair of ScifTars and cut them off, and faid, he

fhould remember me again if ever he lived, he

Ihould know me by my Tooth being out. And
coming up into Long-reach, Elliot was a cold, and

got to the Oar and Rowed, and faid. You row as

if you were rowing to Prifon ; and he wifhed

that a Thunder-bolt might drop into the Boat,

and that London -Bridge might drop down upon his

Head. And when we came up to Whitehall I

flood a Guard over them.

Juryman. Did you fee Captain Billop take the

Packet of Letters from that Gentleman's Breaft ?

Johnfon. Yes, I did.

Juryman. Did you belong to Captain Billop ?

Johnfon. Yes, I was one of the Boat's Crew.

Mr. Jfhton. Had not I been up and fearched

before ?

Johnfon. Yes, I think you had been up before.

Mr. Afhton. And then you faw me take up the

Pacquet off from the Ballaft ?

Johnfon. Yes, I faw you take it out of the

Ballaft and put it into your Bofom.

Mr. ylfhton. Gentlemen, I hope you will be

pleafed to take notice of that.

L. C. J. Holt. No doubt of it they will.

Mr. j^ton. Did not that Bundle of Papers

that was taken out of my Breaft, did not they

lie near to the Place where the Seals lay ?

Johnfon. Yes, it layjuft by them.

Mr. Serj. Thompfon. Pray fet up Captain Bil/op

again (which was done.)

When you brought thefe Papers to Whitehall,

Captain Billop, who did you deliver them to ?

Captain Billop. To my Lord l^ottingham.

Vol. IV.

Mr. Serj. Thompfin,

what did he with them ?

Captain Billop. After he had examined all

thefe Gentlemen, he went to opening of the

Papers, and he defjred me to ftay in the Room
till they were opened, which I did ; and my
Lord looking on fome of the Papers faid, If this

Pacquet had gone, we had quickly been vifited by
the French. With that I took them up, and look'd

into them. My Lord faid, I might look into as

many Papers as I pleafed ; but I was very uneafy,

and full of Pain, and had more mind to be gone,

and be a Bed, than looking into Papers; but

feveral of the Papers I did look into, and feveral

I put my Mark upon ; and the next Day at the

Council, what of them I did know, I did put my
Mark upon.

Mr. Serj. Thompfon. After my Lord Nottingham

had perufed them, what did he do with them ?

Captain Billop. My Lord put them up in a

Cover, and tied them with a Piece of Twine,

and put his Seal upon them, and gave them me,

and defired me to carry them to my Lord Pre-

fident ; which I immediately did, and, without

flopping, carried them to my Lord Prefident.

Mr. AJhton. When was this. Sir ? Was it that

very Night that we were brought to Whitehall?

Captain Billop. Yesc

Mr. Serj. Iremain. Then we muft defire my
Lord Nottingham to be fworn.

The Earl of Nottingham Sworn.

Mr. Serj. Thompfon. Will yourLordfhip pleafe

to give the Court an Account how thefe Papers

came to your Lordlhip, and how your Lordlhip

difpofed of them.

Earl of Nottingham. Captain Billop came to

my Office————
Mr. Jfhton. I humbly defire your Lordfhip

would pleafe to fpeak louder ; for I cannot hear

your Lordfhip, and I fear the Jury cannot.

Earl of Nottingham. I fpeak as loud as ever I

can, but I have a great Cold.

L. C. J. Holt. You may hear my Lord very

well, if the Court be but filent.

E. Nottingham. Captain Billop brought to me

a Pacquet tied about with a Packthread, to which

there was a Piece of a Leaden Pipe fixed, in

which Pacquet there was fluck in another Paper i

I think there was but that one befides the Cover,

but what it was particularly I do not remeniber

:

this Pacquet was laid upon the Table while he

was by ; and I called in my Lord PreJlon, not

being willing to make him flay, and after I had

fome Difcourfe with my Lord, to examine him

what Account he could give of thefe Proceed-

ings ; then I called in yourfelf, Mr. JJhton, and

Captain Billop was by alfo, but the Pacquet fo

tied with the Packthread, I cut open in Billop'&

Prefence with a Pair of ScifTars ; the fame Pa-

pers that were in that Pacquet, together with

the little Paper that was ftuck in, I tied up; I

am fure I fealed them in a Sheet of Paper, and

gave them back again to Captain Billop to carry

them to my Lord Prefident,

Sir W. Williams. Captain Billop, you have alrea-

dy declared, that all you received from my Lord

Nottingham, you carried to my Lord Prefident.

Captain Billop. All the Papers that I received

from my Lord Nottingham, juft as I received them,

fealed with my Lord's Seal, I went diredtly to

my Lord Prefidenfs, and gave them him.

Goo Sir ff^, miliams.



470 1 48. The Trial of John Aftiton, 2W.&M.
Sir W. Williams. Pray, my Lord, did your

Lordfhip deliver to Captain B'lllop all the Papers

that you received from him ?

Earl of Nottingham. My Lord, all the Papers

that Captain Billop brought to me, that were in

the Pacquet (for he brought fome Letters that

he took out of my L,ord Prefion^s Pocket, that

were of no ConfequenceJ but all the Papers that

were in the Pacquet, I delivered back to Captain

Billop, fealed as I received from him, and no more,

and no others ; for the other Letters, they being

from my Lord Preftofi's Children, and not relating

to the Publick, I gave them to him to give my
Lord Prejiomgzin.

Mr.JJhton. My Lord, I humbly befeech your

Lordlhip to tell the Court how long my Lord

Prejlon was with your Lordfhip in -the Room.
E. Nott. Truly I am not able to tell you par-

ticularly how long it was, I believe it might be

about a quarter of an Hour, or fcarce fo much.

Jmyman. Was there no body with your Lord-

Ihip, when Captain Billop was out, but only my
Lord Prejlon ?

E. Nott. No, not that I know of.

Mr. Ajhton. My Lord, I have one Favour

more to beg your Lordfhip, I humbly pray your

Lordfhip will pleafe to tell the Court and Jury

what Anfwer I gave to your Lordfhip, when
you asked me how I came by thofe Papers.

E. Nott. As near as I remember, the Account

that you gave of them was. That you went

down again after you were come up, as you faid,

to fetch your Hat ; and that when you did go
down into the little Hole to fetch your Hat, you

brought up thefe Papers with you.

Mr. Ajhton. My Lord, this was the Account

I did give. Now this very well correfponds

with that Man's Evidence, that fays he faw me
take Up the Papers and put them into my Bread.

i. C. J. Holt. He does fay fo, and this does

all very well agree.

Mr. Sol. Gen. Now we defire my Lord Pre-

fident would be pleafed to be fworn.

The Lord Prefident fworn.

Mr. Serj. Thompfon. Pray, my Lord, will your

Lordfhip pleafe to declare to the Court what

Papers Capt. Billop brought to your Lordfhip,

and how your Lordfhip difpofed of them ?

L. Pr^tdent. Captain Billop did bring me a

Pacquet tied with a Packthread, and that was

fealed with my Lord Nottinghan's Seal, 1 knew
it to be his Seal ; and he told me, that my Lord
Nottingham commanded him to bring the Pacquet

to me. I opened the Pacquet, and perufed all

the Papers j it was very late, and I locked them

up till Morning, and I then carried thofe very

Papers to the King, and in the King's Clofet,

at Kenfmgton, the King read fome of them, and
in my Sight, for I never parted from the King,

but was by all the while : The King put up all

the Papers again, and commanded me to call a

Cabinet Council, and to let them be delivered

there to the Council -, accordingly I did deliver

them Paper by Paper, and they were all marked
there by my Lord Sydney, who is here prefent

;

and they were then delivered into the Hands of

-my Lord Sydney.

L. C. y. Pollexfen. Will you pleafe to ask my
Lord any Queflions, Mr, Afhton ?

Mr. Afhton. My Lord, if your Lordfhip will

be pleafed to pardon me, I would ask your Lord-
fhip, Did any of your Lordfhip's Servants, or

Family read any of thefe Letters ?

L. Prefident. No, not one.

Mr. Afhton. Were they locked up where any
of your Lordfliip's Secretaries, or Servants could

come to them ?

L. Preftdent. No, I lock'd them up in a flrong

Box in my Clofet.

Mr. Afhton. My Lord, I only defire this Fa-
vour further of your Lordfhip : Your Lordfhip,
at the Committee of the Council was pleafed to

ask me, how I came by thofe Papers ; I prefume
you may remember, and I pray your Lordfhip
to declare, what Anfwer I gave.

L. Prefident. Truly, Mr. AfJjton, to tell you
Truth, I do not remember the Particulars; I re-

member you denied every Thing ; I can only fay

that, in the general ; but what you faid in particu-

lar I cannot remember.

L. C. y. Pollexfen. Do you put my Lord in mind
if you can -, fee whether he does remember it.

Mr A/hton. My Lord, I only defire to ask my
Lord Prefident, whether I did not tell him I

went down, after I had been fearch'd, into the

Hold, and there I fee the Papers lie, and brought

them up, and put them into my Breafl ; they

were no Iboner in my Hands but Caiu B^"pp liad

them in his ; for the Man called and faid. This

Gentleman has fomething in his Breafl, and

the Captain put in his Hand and pulled it out.

L. Prefident. Truly, Mr. Ajhton, I do not re-

member the Words that you ufed, but remember

you faid fomething to which I made anfwer.

What makes it matter. They were found upon

you, and taken out of your Bofom, do you look

to it how you came by them. I do not remember

what you faid, for I cannot remember particular

Words, but I believe you might fay fome fuch

thing.

Mr. Sol. Gen. Then, pray, my Lord Sydney^

will you be pleafed to be fworn.

77:)e Lord Sydney fworn.

Mr. Sol. Gen. Will your Lordfhip be pleafed

to declare what Papers you received from my
Lord Prefident .?

L. Sydney. At the Cabinet Council my Lord
Prefident delivered a Pacquet of Papers, I recei-

ved them every one there, and mark'd them, and

put them into my Pocket.

Mr. Serj. T'remain. Did your Lordfhip deliver

them to any Perfon afterwards ?

L. Sydney. The next Day, or the Day after,

I gave them to Mr. Bridgman to copy out, and

he delivered them back to me again.

Mr. Sol. Gen. Pray, my Lord, give me leave

to ask this Queftion

Mr. Stvj.Thompfon. Your Lordfhip had mark'd

them before you delivered them to Mr. Bridgman

to copy ?

L. Sydney. Yes, I mark'd them at the Council

Table, at my Lord Nottingham's Office.

Mr. Sol. Gen. My Lord, thofe Papers that you

mark'd, were the fame Papers that my Lord Pre-

fident brought, and delivered in at the Council ?

L. Sydney. Yes, the very fame.

yuryman. My Lord, fhall we have Leave to

ask my Lord Sydney a Queflion ?

L. C. y. Holt. Ay ; what is it .?

yuryman. Pray, my Lord, did the Pacquet come
to you fealed ? That which was taken from this

Gentleman, was it fealed when it came to you ?

Mr. Sol. Gen. No, it had been opened by my
Lord Nottingham, and my Lord Prefident.

i. c. y. Holt.
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L. C. y. Holt. Sir, you are under a Millippre-

henfion of the Matter. My Lord Nottingham, af-

ter he had opened them, fealed them up again,

and delivered them to Captain Bilkp ; Capt. Biliop

carried them fealed to my Lord Prefident ; my
Lord Prefident opens them, and lays them up

;

they were never out of his Pofleflion ; he carries

them to the King ; the King read fome of them
in his Lordfliip's Prefence ; he delivers them at

the Cabinet Council to my Lord Sidney, and my
Lord Sidfiey fwears he read them there, marked
them, and when he had done, put them in his

Pocket.

Mr. Sol. Gen. My Lord Sidmy, will your Lord-
fhip be pleafed to look upon thele Papers, and
fee if thefe be Part of them.

L. Sydney. I know them very well, I have read

them ten Times, I marked them at the Council,

and that is my Mark.
Mr. Sol. Gen. Pray, my Lord, are thofe two

Papers diatyou have in your Hand, Two of thofe

Papers that my Lord Prefident delivered at the

Cabinet ?

L. Sydney. Yes, that they are.

Mr. Sol. Gen. My Lord Prefident, will you
pleafe to look upon them.

{Which his L/jrdJhip did.)

L. Prefident. Thefe are two of the fame Papers

that Captain 5z7/(3/) brought me.

Mr. Sol. Gen. Now we fnall defire to have them
read ; but give me leave to obferve to you. That
one of them is a Copy of the other ; only in the

one fome Words are written fliort, that are writ-

ten out at length in the other.

Juryman. Pray, my Lord, I defire to aflc, are

they of the fame Hand ?

Mr. Sol. Gen. No, theyareof different Hands,
Mr. Serj, 1'homp/on. Pray, Gentlemen of the

Jury, take Notice, and obferve thefe Papers, for

there is a great deal of Matter of great Moment
in them -, for you cannot cxpe6t the King'^ Coun-

cil (hould repeat every thing that is in fo many
Papers as we Ihall read ; it is impoffible we fliould

take Notice of all.

L. C. J. Holt. Or I either, therefore pray, Gen-

tlemen, obferve what is read, for I fhall be able

only juft to ilate the Evidence to you.

Mr. Afhton. My Lord, I hear them liiy, one of

thofe Papers is a Copy of the other ; I defire, the

Original may be read, and not the Copy.

Mr. Serj. Thompfon. Who knows which is the

Original ?

L. C. J. Holt. Look you, Mr. Apon, we don't

know which is the Original, or which is the Co-

py, they are both found together, they contain

the fame Matter, and the fame Words : It may
be you can tell which is the Original.

Mr. Serj. 'Thompfon. You may look upon them

your felf, and tell us which is the Original, if you

pleafe,

Mr. Afhton. That is very well obferved. Sir.

That is throwing Water upon a dead Moufe.

Then I defire both of them may be read.

Mr. Sol.Gen. Indeed, Mr. AJfjton, I think there

is a particular Reafon why you fliould not defire

to have the Copy read, becaufe leaft it Ihould

prove to be your own Hand-writing.

Mr. Afhton. Pray, let both be read.

CI. of Peace reads. The Refult of a Confe-

rence-

Mr. Serj. Tremain. Pray attend, for this is the

Scheme of the whcde Work.
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Cl. of Peace reads. The Refult of a Confe-

rence, ^c.

And the other was likewife read as before.

L. C. y. Pollexfen. Pray let Mr. Afhton fee that
Paper.

The Paper was handed to Mr. Afliton, king one
of the Papers before read.

L. C. y. Polkxfn. Mr. Afhton, look upon that
fame Paper a litde, fatisfy your own Mind a little

whofe Hand that Paper is in. Look upon it well,
I would have you be fatisfied about it. Look par-
ticularly upon the latter Part of it.

Mr, Afhton. My Lord, I have looked upon it,

I have feen it all.

L. C. y. Pollexfen. Come then, give it me back
again, and think of it a litde in your own
Heart.

Mr. Sol. Gen. My Lord Sydney, pray, will your
Lordfliip look upon this Paper.

L. Sydney. This is one of the Papers that was,
among the reft, delivered by my Lord Prefident

;

at the Cabinet.

Mr. Sol. Gen. Pray fliew it my L,ord Prefident

;

What fiys your Lordfliip to it ?

L. Prefident. This was one of the Papers I gave
my Lord Sydney, and was brought to me in the
Pacquet by Captain Biliop.

_
Cl. of Peace reads. That the King would return

\vith a Defign of making an entire Conqueft of
his People——

—

Mr. Serj, "Thompfon. Pray, my Lord, give me
leave, before it be read, to acquaint the Jury
what this is, that they may m.ake the better Ob-
fervations upon it. This, Gendemen, is the

Heads of a Declaration that was intended to be
publiflied when the French came ; and you will

lee what it is when it is read. Pray obferve it,

Cl. of Peace reads. That the King will return,

^c. As before.

Mr. Serj. Tremain. The next Paper is an Ac-
count which they had taken with them of the

Force of the Kingdom, of the Ships, particularly

how many in Number, what Rates, what were
in Repair, what oat of Repair, and what a Build-

ing. Pray fhew it my Lord Sydney.

L. Sydney. This is another of the Papers that

I received from my Lord Prefident, and marked
at the Cabinet,

Mr. Serj. Thompfon. Then fhew it my Lord
Prefident.

L. Prefident. This is one of the Papers that

were in the Pacquet that Captain Biliop brought

me. Clerk of the Peace reads.

Mr. Sol. Gen. Pray, my Lord Sydney, look up-

on thefe Papers, and tell where your Lordfliip

had them.

The Papers werefoewn loth to the Lard Prefident and

the Lord Sydney.

L. C. y. Holt. My Lord Prefident fays he re-

ceived them from Captain Biliop, and gave them

to my Lord Sydney ; and my Lord Sydney fays,

they are the fame he received from my Lord Pre-

fident.

yuryman. Are thofe the Papers that have been

read, my Lord ?

Mr. y. Eyres. No, but they both fay the lame,

as to thofe that have been read.

yuryman. Then pray, my Lord, what are thofe

Papers that are going to be read .?

Mr. Serj. Tremain. Thefe are two Letters,

Gendemen, that are written, giving an Account

,

how the Affairs in England ftood with reference

O o 2 to
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to the Perfons Concierns that they are written to

;

and there is a particular Paffage in one of them.

How their young Mafter prevailed in his Intereft,

and got Ground of his Adverfaries. If you ob-

ferve them, you will eafily underftand what is

meant by them.

Clerk of the Peace reads. This is direfted for

Mr. Redding., New-year's Eve, Though the Bea-

rer of this, t3c. As before.

Clerk of the Peace reads. This is direcfled for

Mrs. Redding. As it is impoffible for me to

exprefs, ^c As before.

Mr.Sol. Gen. Now we defire myLord Sydney, and

myLord Prefident would look upon thefe Papers.

Juryman. My Lord, I defire the former Part

of that laft Letter may be read again.

Which "J}as done.

L. Sydney. Thefe I had from my Lord Prefident.

L. Prefident. And I had them out of the Pac-

quet that Capt. Billop brought me.

Mr. Serj. Iremain. If your Lordfhip pleafe, I

will open them to the Jury. Here are two Let-

ters, in one of them there is an Account given,

that they were heartily forry they were difap-

pointed, and that they had not been here alrea-

dy, but hoped they v/ould be here as faft as they

can; that the Match was concluded, the Settle-

ment prepared, and no doubt but the Daughter's

Portion would be well fecured, if they would come

quickly.

Clerk of the Peace reads. Dec. 31, 1690. 'Tis

directed for Mrs. Charlton. I muft not let tliis

Bearer depart. Madam, ^c. As before.

Mr. Serj. Tremain. That Letter tells you that

the Daughter's Portion would be well fecured ;

this that we now produce will tell you, how it

Ihall be raifed. It fays, the old Tenants are

weary of their Mafter, and a litde Matter, if he

would but appear in Wefiminfter-Hall, would re-

deem the Eftate ; and the Caufe might be brought

to a final Hearing before the End of Eajier

Term, if they made hafte, and it were well fol-

iicited.

Clerk of the Peace reads. This is direded for Mr.

Jackfon., Dec. 31, 1690. The Bearer hereof will

give you, i^c. As before.

Mr. Sol. Gen. We muft defire my Lord Prefi-

dent, and my Lord Sydney, would be pleafed to

look upon thefe Papers.

L. Prefident. I received thefe from Capt. Billop

in the Pacquet, and gave it to my Lord Sydney.

L.Sydney. Thefe are fome of the Papers I had

from my Lord Prefident.

Mr. Serj. Tremain. The Letters we now pro-

duce to be read, feem to be written by a Man that

was involved in a great Trade, that had great

Projefts in his Head, and drawn many Schemes

in his own Brain how to carry on the Trade -, he

direfts what Sort of Wares he would have lent,

what was proper for their Markets, that he had

got many a new Cuftomer, and hoped they

fhould not be difobliged -, that all muft be fent be-

fore the Firft of March, at leaft before the Tenth,

or the whole Summer Profits would be loft

Clerk of the Peace reads. 3 1 Dec. •

L. C. J. Holt. Read the Superfcription firft.

CI. of the Peace. There is no Superfcription, my
Lord, at all.

L. C. J. Holt. Well, read on.

Clerk of the Peace reads. Dec.^i. The Inter-

ruption of the former Correfpondence had a very

.ill EfFed many ways, &'f. As before.

Mr. Serj. Tremain. Gentlemen, doubting that

Letter might not be prefllng enough, here is ano..

ther to the fame Efreft,

Clerk of the Peace reads. Dec. 31. It is a Pre-

fumption incident to thofe that are any ways up-

on the Spot, ^c. As before.

Mr. Serj. Tremain. One would imagine this Let-

ter were written by fome Perfon that ufed to talk

Cant, that he is fo ready at it.

Mr. Sol. Gen. Pray, my Lord Prefident, what
fays your Lordftiip to thefe Papers?

. L. Prefident. Thefe two Letters were in the

Bundle that Captain Billop delivered to me, and I

delivered them to my Lord Sydney.

L. Sydney. Thefe are fome of the Papers I had
from my Lord Prefident, at the Cabinet.

Mr. Serj. Itremain. That firft of thefe Papers

is a Letter wherein the Party gives an Account of

his own Condition here, and how he would ven-

ture to bring about what was defired.

CI. of the Peace reads. 3 1 Dec. 1 690. Was my
Condition more defperate and uneafy than it is,

^c. As before.

Mr. Serj. 1'remain. This little Paper was inclo-

fed in the other.

CI. of the Peace reads. I beg, Sc. As before.

Mr. Serj. Tremain. Now fnew this Paper to my
my Lord Prefident, and my Lord Sydney.

Which was done.

L. C. J. Holt. My Lord Prefident, and my
Lord Sydney fwear the fame for this Paper, as for

the reft.

Mr. Serj. Tremain. This Paper Ihews they

were going about a Deed that they did not defire

to have known ; 'tis a Key how to explain their

Meaning.

Clerk of the Peace reads. For Mrs. Anne Rufel,

&c. As before.

Then three other Papers werefhewn to, andfworn hy

the Lord Prefident, and the Lord Sydney, to be

Part of the fame Papers.

Mr. Serj. Tremain. The Papers that we are go-

ing to read are thefe. Gentlemen, here is a Let-

ter of Recommendation in behalf of one Mr. Or-

binet, which is a Name, they pretended of fome
Perfon that was at Paris, or to go there, and 'ds

written by one Mr, Dellivere, to his Correfpondent

there ; and he tells him, the Bearer had fome-

thing to difclofe to him, and that he might have

an entire Confidence in him : but the Letter of

Recommendation alone, without a Sum of Mo-
ney, they reckoned would meet with a bad Wel-
come in France, and therefore they take 500 /.

with them, and here are two Bills to pay it.

ihen Mr. Humphrey Levermere was fworn to

interpret them, being in French, (which he

did) and read them as in theformer Trial.

Juryman. Were thefe Bills found in that Pac-

quet ?

Mr. Serj. Tremain. Yes, Yes ; they are fworn to

by both thofe Lords.

Mr. Sol. Gen. Now, pray, my Lord, will you
pleafe to look upon thefe Papers ?

The Lord Prefident and Lord Sydney both tejiifedy

That thofe were Part of the Papers. -

Mr. Serj. Thompfon. This next Paper that we
give in Evidence is very ftiort. It feems to be a

Table for the Memory of the Perfon that was to

carry it ? They are fliort Heads for the Memory,
confifting of a great many Particulars ; You will

make your Observations upon them, and what
Judgment you think fit pf them.

Mr. Serj. Tremain,
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Mr. Seij. Tremain. My Lord, I defire to take

Notice of thefe Papers that we are now going

to read ; you will obferve thefe Things in them,

which are worth your remarking, Gentlemen

;

becaufe thefe Papers that we now read to you,

are of themfelves fufEcient to prove every Article

in the Indidment : For thefe Papers give an

Account of the Ships, their Number and Force,

the Forts of the Kingdom, how they are Man-
ned, how they may be Surprized, where the

French Fleet fhould Fight, where they fhould

Aflault us, how they fhould hinder the Dutch and

Englijh Fleets from joining, what Number of

Soldiers would be fufficient, and what Number
of Ships in Neivcqftle to plague the City of Lon-

don, how to manage this whole Affair; and it

gives Charafters of the Clergy of England, and

particularly of the City of London, and fays,

they are the worft of Men.

Mr. Serj. 'Jhompfon. No, Brother, 'tis the

worft of all the Clergy.

L. C. y. Holt. Come read them.

Clerk of the Peace reads. Lady D. 2000 /. ^c.

As before.

'The Jury defired to fee the laji Papers, and had

them delivered to them.

Mr. Sol. Gen. Then we reft it here, to fee

what the Prifoner will fay to it.

L. C. J. Holt. Mr. "kjhton, the King's Council

have done their Evidence for the King, what

have you to fay for yourfelf ?

Mr. Ajhton. My Lord, I humbly defire to

know of your Lordfhip, whether all the Letters

are read, that were read at the Trial of my Lord

Prefton ?

L. C. J. Holt. "What is that material to you,

whether they be or not ?

Mr. JJhton. My Lord, I am informed that

there were feveral Letters, that particularly name

my Lord, implying him to be the Bearer, and I

defire thofe Letters may be read.

Mr. Serj. Thompfon. With all my Heart, if

you do defire it, it fhall be read, we do not think

it material.

Mr. Afmn. I do defire it ; it will be plain, I

believe, from hence, that I could know nothing

at all of this Matter ; and if your Lordfhip plcafe,

my Lord, to obferve it, three or four of thefe

laft Papers, as Mr. Serj. Tremain obferved, were

the Ground-Work of all this Bufinefs, which re-

fers to Portfmouth and South-Sea, and fome other

Papers ; thefe I think, with SubmifTion, were

proved to be the Hand of another Gentleman,

and I defire it may be proved again to the Jury,

by which I think it will be plain, that they do

not aftedt me.

L. C. J. Holt. Look you, Mr. Ajhton, it is not

proved to be your Hand, nor pretended to be fo.

Mr. Ajhton. But pofitively proved to be an-

other's Hand, as I am informed, and 'tis that

which Mr. Serj. Tremain obferved, vs^as the

Ground-Work for carrying on the whole Defign.

I prefume the WitneflTes are in Court that proved

it then, and I hope your Lordfhip will be lb

kind as to let it be proved now ; they did prove

it to be another Perfon's Hand upon a Trial not

long ago.

L. C. J. Holt. If you have a Mind to call any

"WitneflTes to prove the Papers to be another's

Hand, you may call them.

Mr. Ajhton. I hope the King's WitnelTes are

now in Court that did prove them to be his
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Hand-vmting, and they'll prove it now I fup-
pofe.

L. C. y. Holt. If you have a Mind, you may
call them, they have not, a Mind to produce
them for the King.
Mr. Afhton. I know not where they are, my

Lord. Pray Mr. Aaron Smith, be you fo kind as
to call them.

L. C. y. Pollexfen. You fhould have fent and
Subpoena'd them to be here.

Mr. Afhton. Mr. Warr is there, my Lord, I
defire he may he ask'd the Queftion ; and I believe
Mr. Blane is in the Court, pray let him be ask'd.

L. C. y. Holt. Mr. Warr, you are called by
the Prifoner, as a Witnefs, to prove my Lord
Prejlon's Hand.

Mr. Afhton. Mr. Warr, Mr. Townfend, and
Mr, Blane, I defire may be all ask'd

.

L. C. y. Holt. Mr. Afhton, you have infifted

upon it, that thefe Papers were my Lord Prejlon's
own Writing.

Mr. Ajhton. My Lord, I do infift upon it, to
know whether they were not proved to be his

Hand.
Mr, Serj. Iremain. Yes, they were fo, 'tis

agreed.

Mr. Serj. Thompfon. We do grant the King's
WitnefTes proved, that they did believe them to
be my Lord Prejlon's Hand.

L. C. y. Holt. The King's Council do admit,
that thefe three laft Papers were not your Hand,
but they admit them to be my Lord Prejlon's

Hand, and 'tis very well done of them to admit
it ; fo that now 'tis to be taken for granted, that

thofe three laft Papers were my Lord Prejion's

Hand.
Mr. Ajhton. Then, my Lord, I defire the

Subftance of thofe Papers may be the more prefs'd

upon the Jury, becaufe Mr. Serj. Tremain ob-
ferved that the whole Defign in the Scheme of it

lay in thofe Papers, and they are not my Hand,
but another's; and for what is in them, I know
nothing, nor am concern'd.

L. C. y. Holt. What have you farther to fay.

Sir ?

Mr. Sol. Gen. You mentioned another Letter

which you did defire fhould be read,

Mr. Ajhton. Ay ; two or three where my
Lord is nam'd.

Mr. Sol. Gen. This is the Letter I fuppofe

you mean, the Clerk fliall read it.

Clerk of the Peace reads. Sir, I vow to you, I
do not repine at having loji allfor your Sake, &c,

( As before.

)

Mr, Afhton. Gendemen, I hope you will ob-

ferve, in that Letter my Lord is call'd the Bearer

;

and it tells that he brings Papers with him, by
which it is plain, that you cannot imagine I

could know any thing of thefe Papers. And,
Gendemen, it has not appeared by any Evidence

that has been given, that I knew any thing

more, than that they were unfortunately found

upon me : But with Submiffion, I believe there

is another Letter, if I am informed right,

wherein my Lord is named, and called, my Lord
the Bearer.

Mr. Sol. Gen. Sir, I do afllire you now, we
have to my Obfervation, read every Letter, and
every Paper, that was read on Saturday.

Mr, Ajhton. Mr. SoUicitor, I am fatisfied,

for I am confident you would not affirm it if it

were otherwife. .

L.C.J\
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L. C. J. Polkxfen. There is not any Letter that

fays my Lord the Bearer, but my Lx)rd will give

you an Account, fo and fo ; the Bearer will tell

you thefe and thefe Things ; will you have it read

again ? You fhall if you will.

Mr. JJhton. I am unwilling to take up your

Lordfhip's time, unlefs the Jury defire to have it

read again.

Juryman. Pray, my Lord, when that Letter

was read on Saturday, how was it conftrued by

the Court ? How did they take it then ?

L. C. J. Holt. We did take it then, becaufe

my Lord was mentioned, that he might poffibly

be the Bearer,

L. C. J. Tollexfen. It is very probable, and fo it

was underftood then, that the Lord mentioned in

the Letters was my Lord Prefton, and fo that my
Lord was the Bearer that could give an Account

of the Countefs's Condition -, and in the Begin-

ning of thofe Papers that are of my Lord's Hand,

there is mentioned fo much Money for the Lady

D—,, which is my Lady Dorfet, I fuppofe, that is

there meant, and that writ that Letter,

Mr. AJhton. No, my Lady Borchefter.

L. C. y. Polkxfen. Dorchejier, I cry your

Mercy ; and it is probable the fame Reafon is a

Reafon ftill to make it believed that my Lord

Prejion was meant.

Mr, AJhton. I think my Lord Chief Juftice

was plea fed to obferve, as I have been informed,

in giving his Charge to the Jury, that thefe

Papers, fome of them naming my Lord, mud
be meant of my Lord Prefton, there being no

other Lord but he ; and he likewife gave another

Reafon; fays he. They lay by my Lord's Seals

that were produced, and therefore it was plain,

they could not be AJhton^ s nor Elliot's.

L. C. J. Holt. No not fo, but my Lord might

be concern'd, becaufe my Lord's Seals v/ere there

where the Papers were found.

Mr. Afhton. I am wrong inform'd, if thofe

were not the Words my Lord Chief Jufxice Pol-

kxfen ufed.

L. C. J. Pollexfen. What do you fay were the

Words? If you will repeat them, PU tell you as

near as I can.

Mr. AJhton. Your Lordfliip feem'd to infer.

That my Lord being nam'd, and the Bearer in

the fame Paper, that of Confequence that muft

be my Lord Pre/ton, and the Papers muft be

Jiis; and you did give another Reafon for it, to

inforce it, that the fime Man that faw me take

them up, faw them lie by the Seals, which were

proved to be my Lord Prejlon's, from whence

your Lord.liip did fay, it is plain they were my
Lord Prejlon's, and that AJhton or Elliot could

not be concerned in them.

L. C. y. Holt. You miftake that matter, fure

there was not any fuch Word faid, for that Evi-

dence that tended to convift my Lord Prejion,

did by no means tend to acquit ydu ; the Qiie-

llion then was. How far my Lord Prejlon was

concerned -, my Lord infifted upon it, fays he.

They were not taken from me, but from Mr.
AJhton. i there the Queftion was not about you.

Mr. AJhton. I humbly hope, my Lord, you

will- forgive me for infilling upon thefe Matters,

becaufe I am for Life.

L. C. y. Pollexfen. I would do you all the

Right I can, I affure you, Mr. AJhton; but cer-

tainly there was no fuch Thing faid as you have

mentioned.

Mr. JJhton. My Lord, I do not queftion but

you will do me Right, and I thought lb, when I

chofe the Jury out of the firft that appeared,
without challenging any.

L. C. y. Holt. Well, Sir, pray go on to your
Defence.

Mr. AJhton. My Lord, my own Defence will

be very weak upon the Whole, for I am very il-

literate and unskill'd in the Laws, but where I

do fiiil of taking Advantage, to obferve what
may be for my Advantage, I hope your Lord-
fhips will be fo kind to me, as well as juft (I

may call it) to yourfelves, being upon your
Oaths, as to take notice of it. My Lord, in the
fjilt Place

Mr. Serj. Tremain. Before Mr. AJloton proceeds,

I would obferve one Word in a Letter that has
been read, which is one of thefe Papers \ it lays,

/ Jay nothing of another Gentleman that takes Op-
portuniiy to fee thofe Parts., but he has JJjewn a Zeal
and Sincerity in the Affair equal to mojl.

Mr. Serj. Thompfon. You hear. Gentlemen,
that there is notice taken of another Perfon be-
fides the Bearer,

Mr. Afhton. Pray, my Lord, is it any Co.n-

fequence that I muft be the Perfon that muft be
meant, or that I muft know what the Contents
of the Letter was. There was another befides

me, and fo it is not plain who was meant ; or if

I were the Man meant in this Letter, it muft not
therefore follov.^ that I muft- know of it,

Mr, Serj. 'Tremain. I did not mention it iis a
Proof that you were the Perlbn meant, but only
to fhew that there was another Perfon befides my
Lord taken notice of in them,

L. C. y. Holt. I muft confcfs, I think Mr.
Afhton obferves right, it does not concern him,
for as well as he was there, there was another,

and it is uncertain whether it relates to him or
the other, and fo it lignifies nothing at all ; that's

my Mind. Pray go on, Mr. Afhton.

Mr. Afhton. My Lord, upon the Whole I have
this to obferve ; firft as to my Bufinefs of goino-

into France., I muft ingenuoufly own it, though
I proteft to you I never own'd it or named it to

the Woman, though fhe had fvvorn it, but yet I

do now. My Defign was to go to France, and I

had very great and good Reafon for it, I think
;

I had endeavour'd all Ways I could in the World
to procure a Pafs to go to France ; 'tis very well

known, I did Bufinefs under Lieutenant-General

IVorden, that died half a Year ago ; his Accounts
are now depending, and fuch Accounts as may
be prejudicial in Ibme Points to his Family, to

whom I have always own'd, and muft, a great

Obligation, and would be very glad upon all

Occafions to ferve it, and all the Branches of it

:

This was not the Whole nor the only Defign I had
in going thither, but I had likewife fome Bufi-

nefs of my own, I have a confiderable Sum of
Money owing me, if it be necefiary to prove it,

I can prove it by a Bond from a Perfon that is

there -, a great Sum it is, a very confiderable

one to me at leaft. And, my Lord, I did think

if I did not go myfelf, it was impoffible for me
to do any thing in that Affair, and that was the

true and only Reafon of my Defign in going to

France, having been out of Hopes of getting any
other Convenience otherways ; this was not a

Defign juft now formed, as if I werejult now
upon fome Plot concerning the Publick, but ic

ha.s been my Defign ever fincc Lieutenant-General

fVorden
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Worden died, and he upon his Death-bed ingaged
me to do it -, and I once went down, hoping to

have gone from Dover, and there I was appre-
hended and taken. And, my Lord, I have ufed

all manner of Endeavours to go other ways, but

they have always failed me, and this way I hoped
would have taken : My Lord, I do own I did

hire the Boat, and I did pay the Money ; but
with Submiflion, I think that is not any manner
of Treafonable A6t, my Lord ; perhaps it is an ill

A61, but it does not amount in the Jeaft to Trea-
fon going to the King's Enemies, fuppofe I went
upon that account, that is no manner of Treafon
in the World ; carrying Papers to the King's Ene-
mies, except it be proved that I was privy to

them, and knew the Contents of them, if Law-
yers inform me right, is not Treafon ; then what
remains ? 'Tis true, I muft own the Papers were
found upon me, and I believe there is nobody
that has heard the Evidence that has been given,

but muft readily conclude, that I found them in

the Place where the Seaman fays I took them
up; and befides, my Lord, there is not any man-
ner of Proof fo much as aim'd at by the King's

Council in all their Evidence, that I was privy

to any one of thefe Papers ; fo that, my Lord,
I think there is very little proved upon me at all

:

I had the Misfortune to be taken in this Company
that was going where thefe Papers were taken,

it's true, but they have not attempted to prove

that I was privy to, or knew any thing of them at

all, nor that I was more concerned than that they

were taken in my Stomach ; this is all I have to

obferve upon the Whole: As to the Bufinefs of the

Indidment, there are great and grievous Aggra-
vations in it, and fuch as I am not able to com-
prehend the Meaning of, the Words confound

me ; and therefore I humbly defire your Lord -

Ihip to tell me upon what Statute I am indifted.

L. C. J. Holt. I'll tell you, Mr. Alhton, you

are indifted upon the 25th of Edward the Third,

for confpiring, compaffing and imagining the

Death ot the King and Queen, and for that Pur-

pofe going to France, and endeavouring to incite

the French King to invade the Kingdom, and

telling him how he fhould do it, and letting him
know in what State and Condition the Kingdom
was, and how fit to be invaded.

Mr. Ajhton. Pray, my Lord, is that at all

proved upon me ?

L. C. y. Holt. That is the Queftion that the

Jury are to judge of upon the Evidence that has

been given.

Mr. JJhton. As to that of Compaffing the

Death of the King and Queen, I am ignorant

of Dealings in Law -, but I conceive there are

feveral Species of Treafon mentioned in that Aft

of the 25th o^ EdwardlW. and as to the imagining

the Death of the King, that's only to be proved

by fome Overt-Ad: : Now I think nothing at all

has been proved of any open Ad: conducing to

prove the Imagination or Compaffing the Death

of the King or Queen, no manner of Confulta-

tion or Treafonable Ad at all ; and therefore,

my Lord, I do not fee that there is any great

Matter that is proved upon me, and I hope you

are of that Opinion too.

L. C. 7. Holt. Mr. JJhton, that you may not go

away with a Miftake, any that defign'd the Depo-
fition of the King and Queen, and the Invafion

of the Kingdom, which is proved by any Overt-

Ad, is fufficient to prove that they compafs and

imagine the Death of the King and Queen.
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Mr. Ajhton. I prefume it may be fo, I believe

that may be the Conftrudion of the Law.
L. C. y. Holt. And I make no queftion but

thofe that you have confulted with have told you
as much,

Mr. Ajhton. Truly as to Council, my Trial has

been as hard as ever Man met withal.

L.C. y. Holt. Why do you fay fo, Mr. Ajh-

ton ? the Court has not been hard upon you.

Mr. Ajhton. My Lord, I do not complain of

the Court, but as to the matter of Time, I had
Notice by that Gentleman, Mr. Bale, to prepare

for my Trial, and that was on Friday, and not

before.

L. C. y. Pollexjen. Friday was Sevennight,

you mean, I fuppofe,

Mr. Ajhton. Yes, I do mean Friday was Seven-

night, I was then a clofe Prifoner, I had not the

Opportunity or Liberty of feeing any Chriftiau

Soul ; I fpake to him then, and told him, Mr.
Bale, this is very fhorc Notice, pray be fo kind

as to move my Lord that I may have Council ;

truly he was civil enough, and laid, he would
do all he could ; fiys he, Will you give me the

Names of your Council ? So I gave him the

Names of four, and of a Sollicitor ; but I never

heard more of him in the Matter : I did with all

my Induftry and Skill give my Friends notice,

but I was under great DifBculty, for I had not the

Liberty of Pen, Ink, nor Paper, nor a Man to

fend upon a MeiTage, on Saturday ; I gave my
Friends notice of it upon Sunday, which was no
very good Day for Bufinefs, they applied them-

felves to my Lord Sydney, whofe Favour and
Kindnefs I fhall always own as long as I live ; he

gave me all the Difpatch poffible, and got me an

Order to fee my Wife that Day, though it was

Sunday ; the next Day I made Application to have

my Council come to me, that was Monday ; he

with the fame Readinefs procured that : but ic

was T'uejday in the Afternoon before I could fee

any living Soul but my Wife ; and Ibme of the

Council that I dcfired, would not readily come to

me, and it was Wdnejday before I did fee any

Body of them, and lb I had but Wednejday and

l!hurjday to conlult with them in. On Friday I

was brought here, and I endeavour'd to procure

a Copy of the Pannel, that I might inform my-
felf of the Charaders of the Men that were to

be my Jury ; and, my Lord, I would defire you

to give me leave to clear one Point, which

through Inadvertency flipt from me about the

Time that I defir'd to lend to enquire about the

Jury. I did not mean, as was apprehended, to

fend to them to take them off, but I only meant

to enquire after their Charaders ; this was done

upon Friday \ I had not a Copy of the Pannel till

laft Friday, when we were Arraigned in Court,

it was Two of the Clock before the Pannel was

given us, it was between Three and Four when

we came to Newgate •, we were to come upon our

Trial the next Morning by Eight of the Clock;

fo that before the Copies could be tranfcribed

for us, there were left but fix Hours for us to en-

quire into the Morals of fo many Men, of whom
fome lived eight, fome ten, fome fifteen Miles

out of Town ; for my Part I was not able to en-

quire after any one, and that your Lordfhip may
think, by my taking the firft Twelve that appear'd,

and believing myfelf innocent of this Matter,

I refolved to put myfelf upon my Trial by any

twelve indifferent Englijh Men ; I only beg
if
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^f I hive omitted any Thing in reference to my-

felf, or misbehaved myfelf with refpedt to the

Bench, that you would pleafe to fet me right,

and confider that I (land here for my Life j and

to grant me your Pardon for any thing wherein

1 have offended your Lordlhips, to whom, and

to the Jury, I refer fny Caufe % only I beg leave

to call two or three Witnefles, I know it hath been

allowed before in fuch Cafes, to give fome lliort

Account of my Life and Converfation, becaufe

it hath been reflefted upon me that I was a Papift,

becaufe I defigned to go \x\X.QFrance -, but I believe

there is not any Man, whofe Devotion to the

Protcflant Religion eftablifh'd by Law, is greater

than mine hath been, or to whom that Religion

is dearer than to myfelf,

L. C. J. Holt. You are not accufed of any fuch

thing ; nobody pretends you are a Papifl : but

call whom you will,

Mr. Ajhton. Pray call Dr. Burjh^ Dr. Lake,

Dr. Fitz-Williams, and Dr. Davenant. There is

Dr. Fitz-Williams ; I beg the Favour of you, Dr.

Fitz-Williams, to give the Court an Account of

your Acquaintance with me, and particularly

about my Religion.

Dr. Fitz-Williams. Will your Lordlhip give

me leave, my Lord ?

L. C. y. Holt. Ay ; Come, what do you know
of Mr. Jfhton.

Dr. Fitz-fFilliams. I fuppofe, my Lord, that

he calls me in as a Witnell to his Religion, and

to his Morality, I think fo ; with my Lord's Per-

mifllon I will give the trueft Teftimony I can

:

I have known him for fome time, he ufed to be

frequently at the Service of the Church in the

Proteftant Part of the Family at St. James's,

where I was Chaplain ; during the Time I was

there, I obferved him to be a frequent Receiver

of the Holy Communion ; and, as far as I could

obferve, lived anfwerable to what he profefiTed to

be, a fincere Member of the Church of England,

and a ferious Chriftian. For his Sincerity and Zeal

for the Proteftant Religion, I can give this In-

ftance, he had an Aunt that had a Relation to that

Family, one Mrs. Du-pee, who he thought did warp

a little towards Popery, and he defired me, about

five Years ago, to have recourfe to her, and defired

to know if fhe were dilTatisfied with any Point

of Religion in the Church of England, in Com-
munion with which Ihe lived vifibly, and I

would do my Endeavour to fatisfy her ; as I do
not doubt but I could. She wasdefirous to know
who was the Perfon that fent me : I told her I

came of my own Head in the greateft Part ; but

I fupprefs'd the Interpofition of Mr. Ajhton for

leveral Reafons, and told her, I had great Sufpi-

cion of her inclining the other Way ; and I had
great Realbn for it, becaufe of her Husband, who
was a Papift, and the great Refort of Popifh

Priefts to their Lodgings. She told me then.

She was ^tisfied in every thing, and if fhe had
any DifTatisfadlion fhe would fend for me to give

me an Account. Some Months after I came to

St. James*^ to wait, and obferving her to be more
than ufually before from Prayers in the Chapel,

I went to her, and asked her the Reafon : She

told me, it was becaufe fhe was making fome

Linnen for her Mafter King James, which was

to be made in hafte : But fhe then defigned to go
for Banders quickly ; and Mr. Ajhton about that

Time, or two or three Days after, told me his

Aunt was gone to Framu and Ipoke it with very

great Concern, and that he believed, under the

Pretence of calling over her younger Son, Ihe

was gone to declare herfelf a Papift, and he was
very much troubled at it. This I know for his

Zeal for the Proteftant Religion.

L. C. J. Holt. When was this, Doftor ?

Dr. Fitz-JVilliams. This was, my Lord, about

five Years ago.

Mr. Ajhton. That is, as to the Bufinefs of my
Aunt I fuppofe ; I know not how he comes to

mention it, but as to my Ljfe and Morals, you
can give a later Account.

Dj". Fitz-Williams. My Lord, I have Admi-
niftred the Sacrament to him.

L. C. J. Holt. What Queftions do you farther

ask him, Mr. ^ton ? or can you fay any more,

Do6tor?

Dr. Fitz-Williams. No, my Lord, I can fay

no more, but that he received the Sacrament

about half a Year ago.

Mr. Serj. Thompjon. We have not objected

any thing, as to his Religion, at ail.

Mr. Ajhton. But I know it has been a Ref?e-

(Elion that has gone about of me, that I am a

Papift, therefore I beg leave to prove my Reli-

gion and Converfation.

L. C. J. Holt. Nay, call whom you will, you

fhall not be hindered, take what Courfe you

pleafe.

Mr. Serj. tremain. Pray, Dodlor, you fay he

has received the Sacrament lately ; when was

that, and where ?

Dr. Fitz-Williams. It was at Ely Chapel, with-

in this fix or feven Months.

L. C. J. Pollexfen. Have you been lately con-

verfant with him ?

Dr. Fitz-Williams. Truly, my Lord, I have

not been very lately.

L. C. y. Pollexfen. Pray what have you heard

him fay concerning his Affeftion to King William

and Queen Mary ?

Dr. Fitz-Williams. I do not remember any

thing at all of that.

L. C. J Pollexfen. Have you heard him fay

any thing to the contrary ?

Dr. Fitz-Williams. No, I cannot remember

that.

Mr. Seij. Tremain. What have you heard him

fay about his Affeftion to K. James ?

L. C. J. Holt. Do not ask him that ; there

may be a Snare in that Queftion.

Juryman. You fay, Doftor, that he received

the Sacrament fix iVIonths ago in Ely Chapel;

Did you deliver the Sacrament to him there ?

Dr. Fitz-Williams. No, I did not.

Juryman. Pray, Doftor, were the Prayers

that were uled at that Time altered, as they are

now in the Common-Prayer-Book ?

Dr. Fitz-Williams. I cannot fay they were.

L. C. J. Pollexfen. Did you ever fee him drink

King James's Health ?

Dr. Fitz-Williams. I do not ufe to drink

Healths, I came here only to do an Office of

Juftice and Kindnefi to Mr. Afiton, to teftify

about his Religion and Converfation.

Mr. Serj. Tremain. Bat anfwer the Queftion,

Did you ever fee him drink King James'^

Health ?

Dr. Fitz-Williams. I cannot remember I ever

did.

Juryman. Was King William and Queen Mary
pray*d for in thofe Prayers ?

Dr. jR/«.
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Dr. JF//Z Williams. I cannot fay they were.

Mr. Jufi. Eyr&s. But the Juryman's Queftion
was. Whether King Wtlliam and Queen Mary
were pray'd for ? And whether the Prayers were
as they are now altered ?

Dr. Fitz Williams. My Lord, I fay, I don't re-

men?ber there were any Names mentioned, as the

Prayers are now altered,

Mr. Seij. Iremain. That's very well.

Dr. Pifz. Williams. I did neither read the

Prayers, . Sir, nor adminifter the Communion at

that Time.

L. C. J. Pollesffen, But you were not at the

Prayers, as ihey are now altered, I perceive.

Dr. Fitz Williams. Yes, I have feveral times.

Mr. Serj. 'Thompfon. Not with that Gentleman,
Mr. Apton.

Dr, Fitz Williams. But I have been an hundred
times at the Prayers, as they are now altered.

Mr. Ajhton. I defire Dr. Lake^ who is there

upon the Bench, that he may be asked what he

knows of me.

Mr, Serj. '^remain. But I have one Queftion to

ask of Dr. Fitz Williams before he goes.

JL. C. J. Holt. What will you ask him ?

Mr. Serj. Tremain. I would ask you, Sir, one

Queftion. Have you taken the Oaths to this

King and Queen ?

Dr. Fitz Williams. No, I have not. Sir, that's

my Unhappinefs -, but I know how to fubmit,

and live peaceably under them.

Mr, Ajhton. But there is one Dr. Lake that

has taken them, he'll give you an Account what

he knows of me.

Dr. Fitz Williams. If any one can fay I have

done or adled any thing againft the Government,

I will readily fubmit to be puniftied for it,

L. C. J. Holt. Well, Dr. Lake, what fay you ?

Dr. Lake. My Lord, I have known Mr. Afi-

ton above thefe fixteen Years, we liv'd together

in the fame Family feveral of them ; I always

obferved him to be a Perfon of exemplary Piety,

and Angular Devotion ; he duly came to the

Prayers of the Church twice a Day, and to the

Sacrament once a Month -, he has taken Occafion,

that I know, feveral times, both at St. Jatnes'^

and at Edinburgh, to teftify his Zeal againft Po-

pery: and I am apt to think, that he hasfuffered

fometimes for doing fo.

Mr. Ajhton. Dr, Burjh, Pray, as to my Reli-

gion, I beg you to give an Account what you

know of me ; particularly fomething you may
remember of me, of my perhaps Over-heat againft

Popery.

Dr, Burjh. My Lord, I have long known

Mr, Ajhton, the Prifoner at the Bar, and, till within

thefe two Years, frequently converfed with him ;

and while I did fo, I believed him a good Prote-

fl:ant, and I have fo many Inftances of it, and par-

ticularly before fome upon whom his Fortune de-

pended -, but as to any thing of late, I can fay

nothing, becaufe our Converfation has ceafed.

Mr. Serj, Ihompjon. Dr. BurJh, have you known
any thing of Mr. AJhton's Converfation for two

Years paft ?

Dr. BurJh. No, Sir.

L. C. J. Holt. Have you any thing more, Mr.

Afhton ?

Mr. Ajhton. No, my Lord, I have nothing

more, unlefs your Lordlhip defire any thing more
of this Nature.

L. C. y. Holt. Call whom you will.

Vol. IV.
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Mr. Ajhton. Here is one Mr. tomlinfon.

L. C. J. Holt. Come, what fay you. Sir ?

Mr. Tomlinjon. My Lord, I waited upon Ma-
jor General Warden when he was fick, and there

read the Prayers of the Church, and Mr. Ajhton
was a conftant Attender upon the Publick Prayers
at the Vifi ration of the Sick, and was very de-
vout ; that's all I can fay.

L. a y. Holt. When was this ?

Mr. Tomlinjon. It was in the Sicknefs of Major
Gen. Warden.

L. C. y. Holt. How long ago was that .?

Mr. Tomlinjon. It was about half a Year ago.
L. C. y. Pollexjen. Were thofe Prayers as they

are altered now, or not .?

Mr. tomlinjon. It was only the Vifitation of
the Sick, and the Colled: for the Morning, and
Colled for the Evening, becaufe the General's
Sicknefs was fuch, that he could not bear long
Prayers,

L. C. y. Holt. Sir, have you been acquainted
with the Prifoner any time ?

Mr. Tomlinjon. About eight Months,
L. C. y. Holt. Have you any more Witneffes,

Mr. Ajhton?

Mr. Afi}ton. No, my Lord.

L. C. y. Holt. Then I would have you to an-

fwer me this one thing ; Why were you ib defirous,

and ufed fuch Importunity, that the Papers ftiould

be thrown overboard ?

Mr. Ajhton. My Lord, that is a Point I ought

to have fpoke to, to clear my felf.

L. C. y. Holt. It feems material, and I would
not have it forgot, if you can anfwer it.

Mr. A/hton. I humbly thank your Lordfliip,

and whatfoever my Fate is, I cannot but own I

have had a fair Trial for my Life, and I thank

your Lordfliip for putting me in mind.

L. C. y. Holt. And take this other thing with

it, Why did you defire Captain Billop to go along

with you where you were going ?

Mr. Ajhton. He has fworn it, my Lord, that

I did fo, but as I hope for Salvation, if I were

to die immediately, I do not know that I fpoke

to him of any fuch thing ; How was it poflible

that I lliould prevail with him } or how was it

likely that I fliould force him to go along with us,

when he had about twelve or fourteen Men with

him armed, and we unarmed ?

L. C. y. Holt. Nay, it was not forcing, it was

but perfuading him to go.

Mr. Afiton. My Lord, I do not know any

thing of it, I'll aflTure you ; but as for endeavour-

ing to perfuade him to throw the Pacquet over-

board, I muft own r did endeavour to perfuade

him to it; and, I do prefume, there is no body in

Court, that had been engaged with a Perfon fo

unfortunate, that would not have done the

fame thing for any common Friend, not knowing

what the Contents of thofe Papers were, feeing

them in that Pofture, efpecially when I faw fome

body elfe fo near me, fo uneafy and concern'd to

have them ktn.

L. C. y. Holt. Then, Mr. Ajhton , there's

another thing which you open'd, which I would

have you prove ; you fay you were to go into

France upon the Affairs of Col, Warden's Family \

firft you fay Col, Warden had a great Account to

make up ; how will you make that out ?

Mr. Ajhton. My Lord, if your Lordfhip pleafe,

I will prove here in Court, though it is a fort of

Surprize upon me, that there is a great Ac-
P p p count
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count depending-, ! believe I may appeal to Mr.

Sollic'itor himfelt, who knows that there is a Peti-

tion in the Houfe of Commons, now depending,

from the Qiieen's Tradefmen and Debtors,

whom fhe owed 68000 /. She did affign the

Arrears of fome growing Rents for the Satis-

faftion of this Debt ; but the King and Govern-

ment have not thought fit to let it be applied to

her Ufe, or to the paying of thofe Debts fhe

affign'd it to. Nay, it has gone farther, I can

appeal to feveral Perfons, there is one Man by

Chance in the Court, that I believe does know
that I promifed and engaged, and adually have

paid a great Part of this Debt ; for believing

that the Money was good upon the Afllgnment,

I have aftually paid Ibme of thefe Men out of

my own Pocket, and perhaps more than became

m.e to venture \ I think it may very well call my
Difcretion in Queftion.

L. C. J. Holt. Who will you have called, Mr.

AJhton ?

Mr. A/hton. My Lord, here is Mr. Spalding.

L. C. J. Holt. That the late Queen does owe
People Money, that I believe is true.

Mr. AJhton. Pray, Mr. Spalding, will you give

the Court an Account, whether there is any Mo-
ney due from the Queen to you ?

Mr. Spa'ding. My Lords, and you Gentlemen

of tlie Jury, I have a Debt due to me from the

late Queen, as her Coach Harnefs-maker ; it is

470 /. or fomething thereabouts, and Mr. Ajhton

has paid me Part of this Debt ; this I do own,

Mr. Serj, T'remain. Pray, how long have you

been acquainted \with Mr. AJhton, Sir ?

Mr. Spalding. A dozen Years, Sir.

Mr. Serj. 'Tremain. Have you any Intimacy

with him ?

Mr. Spalding. He and I have been very well

acquainted.

Mr. Serj. Tremain. Have you leen Mr. AJhton

write at any dme?
Mr. Spalding. Yes, I have.

Mr. S'jri. Tremain. Do you know his Hand ?

Mr. Spalding, Yes, I think I do.

L. C. J. Polkxfen. Pray how came Mr. AJhton

to pay you that Part of your Money ?

Mv. Spalding. I prefs'd b/h. AJhton, md told

him my NecciTicies, and he did advance me this

Money.
L. C. J. Holt. How much did he advance ?

M. Spalding. Almoft 400 /.

Z. C J. Polkxfen. When was it he paid it you ?

Mr. Spalding. Almoft a Year ago.

L. C. y. Holt. Did he pay it out of his own
Pocket ?

Mr. Spalding. I believe fo.

L. C. y. Holt. I believe fo ; or was it Money
that he had returned to him ?

Mr. Spalding. I believe it was out of his own
Pocket, my Lord.

L. C. y. Holt. Why do you believe fo ?

Mr. Spalding. Truly I believe it was out of

his own Packet.

L.C. y. Polkxfen. Pray who was to repay him ?

Mr. Spalding. About that very Time we were
petitioning the Houfe of Commons, that we
might have our Debts fecured, and our Money
out of the Arrears of Rents due to the late Queen,
according to her Affignment; and we fo far

prefs'd the Matter, that there was. a Claufe in-

ferted into the Bill for the fecuring of our Debt

;

but upon the next Day, or the Day following,
the Parliament was Prorogu'd.

L. C. y. Polkxfen. Which way did he expeft. to

be repaid ?

Mr. Spalding. PU tell you which way, I fup-

pofe, my Lord.

L. C. y. Polkxfen. Did he not tell you which
way ?

Mr. Spalding. No, he never told me.

h. C. y. Polkxfen. Mr. AJhton, did you never,

tell him how you fhould be repaid ?

Mr. AJhton. My Lord, I hoped to be repaid,

and concluded I fhould, out of the Arrears of
Rent in the Tenants Hands.

L, C. y. Holt. But you are very kind to pay
Money out of your own Pocket upon fuch

Hopes.

Mr. Serj. Tremain. Pray, Sir, will you look

upon that Paper ; do you know the Hand ?

Mr. Spalding. No, Sir, I dp not.

L. C. y. Holt. I fuppofe he did compound
with you.

L, C. y. Polkxfen. This does fhew an extraor-

dinary Kindnefs towards fome fort of People.

Mr. AJhton. If he difcounted the lnterc:ft to

the Time that we reckoned it would be paid, ypu,

know that Prejudice would be to him, and not

to me ; it may, indeed, prove a Prejudice at laft,

if the Debt be not paid, becaufd the Receipt is

Conditional : if it be not allowed him, fhe (hall,

difcount to me again.

L. C. y. Polkxfin. Was there no Money re-

turn'd over from the Queen, K. fames's Queen
that was ?

Mr. AJhton. No, my Lord, diredtly nor indi-'

redly, not one Penny. I believe they are not

in a Condition to return Money.
L. C. y Holt. Well, Mr. AJhton, what have

you more ?

Mr. AJhton. I have nothing more to fay, I

fubmit my Caule to your Lordfhip.

L C. y. Polkxfen. Look you, Mr. Afhton, as to

fome Things that you have mentioned, Firft,

there's nobody queftions but you are a Pro-

teftant ; nay, as far as I difcern, fo they are all

that are concern'd in this Matter. The whole
Defign fhews, that they are all fo careful of the

Proteftant Religion, that they Defign to reftore

and eftablifh it by the King of France ; fo that it

appears they are all Proteftants concern'd in this

Projed:.

Mr. Afhton. Pray, my Lord, who is it that

propofes that ?

~ L, C. y. Polkxfen. The Papers that were carry-

ing to France, Mr. AJhton, you have heard them
read.

Mr. AJhton. I hope, my Lord, that no doubt-

ful Infinuations or Suggeftions are to affeft me ?

Mr. Serj. Tremain. There is a Gentleman that

was called to by the Prifoner, it may be, he

knows his Hand ; pray. Dr. Fitz Williams, look

upon that Paper, you have been acquainted with

him many Years, do you know his Hand ?

Dr. F. Williams. No, Sir, I do not know his

Hand, I never did fee him write ; I cannot fay I

ever received a Letter from him.

Mr. AJhton. I endrely fubmit my Caufe to

your Lordfhip and the Jury.

L. C. y. Holt. Then you have done, Mr.
AJhton ?

Mr. AJhton. Yes.

Mr. Juft. Eyres. Mr. AJhton, becaufe you can--

not reply again upon my Lord Chief Juflice,

after he has fummed up the Evidence ; there's

another
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another thing that I would put you in mind of,

that you may give an Anfwer to it. Captain

Billop fwears, before the Papers were found upon
you (and it feems to flick upon you) when he

was informed by the Seamen, that you had put

fomething in your Bofom, and he ask'd you
what it was, you faid nothing but your Handker-
chief: Now, if you knew not what was in the

Papers, how came you to deny you had any thing

in your Bofom ?

Mr, j^ton. For the fame Reafon that I would

have endeavoured to have had them thrown over-

board } out of Kindnefs to the Perfon with whom
I happened to be taken.

L. C. y. Polkxfen. Confider, Mr. AJhton^ what

a ftrange many Things you run upon: Firft,

you would have it believed, that you had a mind

to go into France upon your own Account.

Mr. J/hton. I do own that.

L. C. J. Polkxfen. Next then, that you hired a

Veflel for you and Elliot. Why would you have

Elliot to go with you into France ?

Mr. AJhton. I would not have him, he defired

the Favour of going.

L. C. y. Holt. Who defired my Lord Prejlon t;o

go, or did he defire to go with you ?
(

Mr. ^ton. I had not feen Mr. Elliot of threfe

Months before I went into the City to hire the

Boat.

L. C. y. Polkxfen. Why would you have my
Lord Preflon go with you ?

Mr. AJhton. Why would I have my Lord Pre-

flon go with me ? My Lord, I hop'd to hav-e got

my Paflage free with a Perfon of myLord'sQuality,

L. C. y. Holt. Then you hired this Veffel for

my Lord Prejion ?

Mr. AJhton. No, my Lord.

L.C.y. Holt. Was it my Lord's Money, or

your own that you paid ?

Mr. AJhton. The Money I paid ; but how I

Ihould be repaid I cannot tell.

L. C. y. Holt. Would you, for your own Con-

venience, pay a Hundred Pounds for a Boat to go

to France^ and yet hope to get your Paflage free

by taking in my Lord PreJlon ?

Mr. AJhton. Truly, my Lord, I cannot tell,

how it would have been -, at the utmoft, we could

but have paid our Share of it.

L. C. y. Holt. But you can tell me if you will j

I ask you, how it was agreed amongfl: you ?

Mr. AJhton. Truly, my Lord, as I hope to be

faved, I cannot tell.

L. C.y. Holt. Then there is another Thing,

Why did you defire one of the Seamen to fay.

That you were to go to Flanders, and not to

France, and give him Half a Crown to fay fo ?

Mr. AJhton. I prefume, your Lordfhip knows

that it is a Fault, though it be not a treafonable

Fault, to go into France.

L. C. y. Polkxfen. But, Mr. Afiton, Truth is

the thing that we are enquiring after ; and, that

is the Thing we would have prevail, and I hope

Ihall in all Cafes : If you are not guilty, we hope

it will prevail of your Side ? if you are guilty, we
hope it will prevail on the other Side. Now how
likely is it that you Ihould get into this fame Com-
pany by chance, without a previous Agreement ?

you fent fomething from Burdet^s, a Hamper, and

a Trunk, and afterwards fome other Things went

from Rigby's, who is your Father-in-law.

Mr. AJhton. No, There was nothing at all car-

jied from Mr. Rigbfs.
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L. C. y. Holt. Yes, the LeatherBag, I believe.

But another thing is this. That, if it be poffible,
you will do well to give an Anfwer to. Why did
you enquire for a hiding Place ? Why did you ask
the Mafter of the Ship, whether there was a con-
venient Place to hide in ?

Mr. A^ton. As to that Matter, my Lord, I
had heard of divers People, that aftually had
Pafles, and were going to Flanders, yet were Hop-
ped and brought to Town again. I believe my
Lord Nottingham has bail'd many a One, and
your Lordfhip knows it to be fo, and has bailed
many yourfelf ; and therefore I had great Reafon,
upon that Account, to endeavour Secrecy as much
as I could.

L. C. y Polkxfen. Mr. A/hton, as I remember,
you faid yourfelf, you were once before a goino-
over, and had the Misfortune to be ftopt : now
to venture a fecond Time without a Pafs, was
fomething ftrange. Why had you not gone and
applied yourfelf to the Secretary for a Pafs ?

Mr. AJhton. I had made all the Application
I could to my Lord Nottingham, I cannot fay in

my own Name, becaufe I was fure before-hand,

I fhould be denied ; but I did by others Hands
endeavour to have got a Pafs to have gone into

Flanders, becaufe it was of extraordinary Confe-
quence to me, as I tell your Lordfhip, to go
quickly.

L. C. y. Holt. If you had fuch an Occafion to

go, and had made it out to the Secretary, an d
given Security, you might have got it fure.

L. C. y. Polkxfen. One Word further. Why
fhould you be fo much concerned to have thefe

Papers thrown over-board ?

Mr. Afiiton. Perfe6lly out of Friendlhip, and
had I been travelling v/ith your Lordfhip, or any
Man elfe, that had been fo unfortunate, I would
have done the fame.

L. C. y. Polkxfen. Well, have you any more
to fay for yourfelf .?

Mr. Serj. 'Thompfon. Mr. Afhion. Call what
WitnefTes you will, and fpeak as long as you will

for yourfelf, you fhall be heard at large.

Mr. AJhton. Mr. Serjeant, I thank you heartily,

I have no more at prefent.

L. C. y. Holt. Then the King's Counfel defire

to fpeak a Word to the Jury.

Mr. Serj. 'Thomp. May it pleafeyour Lordfhip,

and you Gentlemen of the Jury : It falls out to be

my Duty to fum up the Evidence that has been

given. I opened the Caufe at the Beginning to

you, and I opened it at large, and many Particu-

lars there were mentioned, and truly, I do not

think we have failed in the Proof of any one ; I

know you are Men of that Obfervation, that I

need not, nor fhall take upon me to repeat all

the particular Circumftances ; but as near as I can,

I fhall touch upon the Heads of the Evidence,

and do it with as equal Regard to my Duty, and

as much Tendernefs to the Prifoner, as any one

can do.

Gentlemen, in the firft Place, you fee what

the Indiflment is for ; 'tis for a High-Treafon

of a very Great Nature, no lefs than the Depo-

fing the King and Queen, and Subverting this

Government, and that by a French Power and

Intereft : if inviting an Invafion, and giving an

Account of the Weaknefs, and where the

Strength of the Government lay, carrying Pa-

pers to follicite the French to come, and to incite

this Nation into Rebellion,

Ppp 2

that fo they might

depofe
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depofe this King, and fet up die late King James

again : If thefe be High-Treafon, as doubdefs

they are, then Gentlemen, how far forth the

Prifoner at the Bar had a Share in it, I mull re-

fer to you from what we have proved.

He is the Man, it feems, that made the firft

Step, for you may remember it was proved, that

he met this Woman at Burdei's, in the City, for

the Hiring of this Ship, and after two or three

Meetings more, they come to a Conclufion, and

g^ Guineas and Six-pence are depofited to make

up lOo/. which was the Price agreed upon, and

that was adlually paid by Mr, Jfiton ; this is fworn

to be fo.

The next Thing is, to what Purpofe this Mo-
iiey was paid, and the Ship hired, that is diredt-

ly fworn, it was to carry Mr, AJhton, and two or

three more of his Friends, not naming of them,

and they were to go for France^ one of the Wit-

neffes fays, to any Port in France, it was not di-

reftly declared to what Part. This, I fay, was

the Purpofe for which the Money was paid, and

the Veflel hired, and this was to carry you, Mr.

AJhton, and two or three more Friends of his in-

to France.

It is true, Mr. Elliot afterwards did meet Mr.

AJhton, and I think was by at the Bargain making,

or at leaftwife, when the Money was paid -, I

will not be pofitive in diat, becaufe I would do
him no Wrong, he being to make his Defence

hereafter,

Mr. AJhton. No, he was not by, I made the

Bargain my felf.

Mr. Serj. Thompfon. Then afterwards I remem-
ber one Circumftance ; when he hired this Ship,

he was to hire a Ship that had a Place [to hide in,

and fo he muft needs know upon what Defign,

I fay, by that he muft needs know, that there was

a Matter of great Moment which he was to tranf-

adV, for he was to have fuch a Ship as he might

hide in.

After this Ship was hired, then they met in

Covent-Garden, and there they take Order with

the Man to go down with them to the Stairs,

where the Waterman was called ; indeed Mr.
AJhton did part from them in the Way, but pre-

fently after came to them at the Stairs, and there

came my Lord Prejlon and his Man, who, toge-

ther with Elliot., that was there before, I think be-

fore, all embark'd in the Boat, and were carried

to the Ship, and made all the Hafte away they

could for France.

When they were there, and came to a Place of

Danger, near a Ship of War, there was Care
taken, according as they had enquired of the

Mafter of the Ship before, that they fhould be

hid, and hid they were.

Afterwards, when they were paft that Danger,

when they came to the Block-Houfe at Gravef-

end, there they thought fit to hide again, and did

fo, and there they concealed themfelves, 'till

they were furprized in that Place by Captain Bil-

lop.

My Lord, after fuch Time as Captain Billop

had furprized them, he tells you, how he came
down after this Smack, you fee what happened ;

my Lord Prejlon firft came up, and after he had

fearched my Lord Prejlon., Elliot came up, and he

was fearched, and after IVIr* AJhton was once come

up, he went down to fetch his Hat, and there

was feen to take up this Bundle of Papers, and

there the Papers upon Search, were found in Mr.
AJhton's Breaft.

This being fo found in his Breaft, you have
heard what Applications were made by this Gen-
tleman, to get thefe Papers caft over-board, and
what Promifes were made to the Captain, and
what Likelihood there was of making his Fortune,

if he would go along with them, or throw away
the Pacquet.

You hear. Gentlemen, that after they came to

Whitehall, one of the Men fwear, that this Gen-
tleman gave them Money, that they fhould fay,

they were not hired for France, but for Flanders.

Thefe, Gentlemen, are the feveral Circum-

ftances, that do appear in this Cafe, which Ihew
die mighty Care and Diligence that was ufed to

get thefe Papers fupprefled that had been thus ta-

ken, or to get them again into their own Cu-
ftody, and that is a Matter that fhews how far

this Gentleman was concerned in this Defign

;

and taking all thefe Things together, I think

there can no greater Evidence be given, that Mr.
AJhton was in this Contrivance, that he was con-

cerned in the MefTage, that he was to be fent,

and all this Bufinefs that was to be done, was as

much Guilty, as my Lord Prejlon, who now
ftands convidled for it.

And the Court will tell you, Gentlemen, there

are no AccefTories, in Treafon, all are Principals;

though it be not actually proved, that this

Gentleman did know all thefe Papers what they

were, yet in Cafe he hired a Ship for himfelf

and the Lord, whofe Papers they were, to go in,

and take fuch Notice of the Papers, as to take

Care of them, to fupprefs and conceal them, that

is an Evidence of his Knowledge of the Impor-

tance of them ? and if fo, he will be equally Guil-

ty of the High-Treafon.

L. C. J. Holt. I doubt that.

Mr. Serj. Thompjon. My Lord, I would not

willingly prels any thing further, than the Nature

of the Thing will bear.

L. C. J. Holt. Pray, go on. Brother, we are

only talking among ourfelves.

Mr. Serj. 'Thompjon. The next thing is this,

that is to be confidered. That after fuch Time as

thefe Papers came to be laid open, what is it

that appears among them ? Truly I fhall not take

upon me to repeat fo much as the Subftance,

much lefs the Particulars of the feveral Papers;

but, I muft fay, that there does appear to be a

formed Defign of Subverting the Government,

of depofing this King and Queen, and of bring-

ing us all into War, Rebellion and Blood-fhed, all

this under a Pretence of Eftablilhing the Pro-

teftant Religion, and our Legal Government again

(tho' I can lee no Means they had to depend up-

on for it) but by a Popifh Intereft, and a French

Power ; and how far that is poflible, or probable,

to promote fuch an End, by fuch Means, I leave

to your Confideration.

Gentlemen, you have heard all the particular

Papers read ; here was the Refolution of a Con-

fult and Conference, where this Projedl: was de-

figned ; here were Heads of a Declaration, that

was to be framed to make the Credulous believe,

what mighty Things fhould be done upon their

New Revolution : you fee, what Letters have

been produced, and cannot but eafily apprehend

what is the Import and Meaning .of them. I re-

folve, as I faid, not to mention the Particulars,

but
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but there is fcarce one Line among them, but
what is Treafon, for it all tends ro this Purpofe
and Defign, to depofe the King, and alter the

prefent Government.

Now upon the whole Matter, Gentlemen,
what this Gentleman has faid, I confefs to me
feems ftrange ; he faid indeed at firft, that he had
no Defence at all, or that which was very weak,
and fo it Ihould feem the Truth was, for you
fee what his Defence has been.

He fays. That he went into France, that

he owns that he was going thither ; but what
was it to do ? it was to fettle fome Accounts with

the Family of Colonel Warden, and to receive a

Sum of Money that was owing to him by a Per-

fon therCo

Gentlemen, if the Defign had fo much Inno-

cency in it, certainly he might have had a Pafs,

at leaft, there was no need of hiring a Veflel at

fuch an extravagant Rate ; there was no Neceffity

of hiding in this fecret manner, and no Necef-

fity of impoffible Suggeftions, and proffering

Great Rewards for the difpofing of, and conceal-

ing thefe Papers,

Gentlemen, You will remember many Parti-

culars more, which have not flipt your Obferva-

tion ; I Umll not take upon me to repeat them,

but leave them to your Confideration.

Only this I muft fay. That this is a Treafon

of a very high Nature, a Treafon to depofe a

King that has ventured all he had, even his Life

has been in Danger, and his Blood has been

fpilt to eflablifh this Government, and our Re-

ligion, and our Laws, and yet it feems there are

Men that think this may be better done by a

Popifh Interefl and French Power, which I think

nobody of either Wifdom or Honefty can ima-

gine, or will ingage in, and therefore I leave it

to your Determination.

L. C. y. Holt. Gentlemen of the Jury, you

underftand, that Mr. AJhton is now tried for

High-Treafon ; it is mentioned in the Indiftment,

to be for confpiring the Death, and depofing

of the King and Queen, and for that Purpofe,

he did endeavour to go into France, and to carry

divers Propofals in Writing, and fevcral Me-
morials to fhew how this Kingdom might be in-

vaded by the French.

To prove this, the Evidence that has been pro-

duced and given by the King's Council has been

long, and confifl-s of two Parts, Witnefles Viva

Voce, they have told how Mr. AJhton defigned a

Voyage to France, and that he hired a Ship for

that Purpofe, and feveral Papers were taken out

of his Bofom.

In the firft Place, the WitnelTes tell you, that

about the latter End of December laft, Mr. AJhton

and Mr. Elliot came to Burdett's Houfe, where

they met with Mrs. Pratt, and Burdett having

before that fpoken to her about a Smack that fhe

called the Thomas and Elizabeth.

Then there was a Meeting appointed between

her and Mr. AJhton at the Wonder Tavern, where

they did treat and debate about the Hire of it

;

afterwards they came back to Burdett's again,

and there the Agreement was made betwixt the

Woman and Mr. AJ/jton, the Prifoner at the Bar, to

have a Hundred Pounds. Ninety-three Guineas

and Six-pence was fetch'd down by Mr. AJhton,

and told out, and depofited in the Hands of

Mrs. Burdett ; then there was a Six-pence broken,

and one Part Mrs. Burdett had, and the other
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Part Mr. AJhton had, and when either the Mafter,
or Mrs. Pratt, fhould bring the Part of the Six!
pence that Mr. Afhton kept, to Mrs. Burdett, the
Hundred Pounds was to be paid.
And this Agreement being made, 'tis pofitively

fvyorn, that they did ask, whether there was a
hiding Place in that VefTel ? an Anfwer was made,
1 here was one, and thereupon a Note was eiven
that the Mafter and Mrs. Pratt fhould go?o the
Seven-Stars in Covent-Garden.

Upon Wednefday Night, they went there ac~
cording to the Diredions, where meets AJhton
ana Elliot, but before that, there was a Boat
hired at Surrey Stairs to carry them down to the
Jhip through Bridge, over-againft the Tower^
but the Tide not ferving till about Ten a Cock
at Night, they had agreed with a Waterman for
halt a Crown to carry them, and he was to ftay
till the Tide ferved. And when they went out
from Rigbfs they parted, Elliot and the Matter
went together, Mr. AJhton did not go with them,
but came near about 'the fame time to Surrey
Stairs, where they took Water.

Being aboard, it was obferved that all thefe
Gentlemen were very timorous, and feemed to be
much frighted at the Sight of any VefTel, from
which there was any Apprehenfion of their being
taken notice of; and, therefore they went down
under_ the Quarter-Hatches, which is a Place
very inconvenient for fuch Perfons, where none
could fland or fit upright, but they were forced
to he upon the Boards, or upon the Ballaft.

It feems fome Intimation was given, that fome
Gentlemen had an Intention to go into France
to profecute fome Treafonable Defign: And
Captain Billop being employed to purfue them,
which he did in a Pinnace,| when he came near

ir /r^^^^^
where they were, he called to the

VefTe], and under pretence of preffing Seamen,
he went on Board : The Mafter of the Veflel
faid he had a Proteftion from the Admiralty -, fo
that there was no Caufe for them to fear prefling,
nor indeed was there any for Gentlemen to fear
it, they being not liable to be prefTed.

When the Captain came near the Ship, and
declared his Intent of coming on Board, thefe
Gentlemen were gone under the Quarter-Hatches
again ; Captain Billop coming on Board, and
fpeaking about prefling of the Men, and faying.

There was a Couple that would make good Sea-
men for the King -, the Mafter fhewed his Pro-
teftion, and then the Captain faid he would
fearch further in the Ship, and fo he did, and
then he pulls up the Boards, and there he finds

all thefe Gentlemen, who were called up one
after another, and fearch'd by the Captain.

Gendemen, There is one of the WitneflTes tells

you, that when they were come up, he faw a
Pacquet that lay in this very Place under the

Quarter-Hatches, unto which was tied a piece

of Lead, which Mr. AJhton takes up, and puts in

his Bofom, with which the Captain being ac-

quainted. Enquiry is made by him, what Mn
AJhton had there ? Mr. AJhton faid it was his

Handkerchief, and nothing but that which he
puU'd out : But Captain Billop puts his Hand ia

his Bofom, between his Coat and his Body, and
takes out the Pacquet, and carried thele Gentle-

men on Board the George Frigat, where they

ftayed till the Tide ferved to briog them to

Whitehall.
"

Bue
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But before they came on Board the Frigat,

Mr. AJhton was very importunate with him to

throw this Pacquet into the Water \ when they

were on Board the George Frigat, and in the

Cabbin alone, they continue their Importunity.

Now, fay they, we have you here, and you

are alone, pray will you throw this Pacquet over-

board ; and particularly Mr. Ajioton faid it would

do the Captain no good to injure fo many Gen-

tlemen, and Mr. Elliot would have perfuaded the

Captain to take the Lead that was tied to the

Pacquet, and tie it to fome Letters that were

taken out of my Lord Prefion's Pocket, and throw

the Pacquet over-board ; and then have informed

the King and Council, that thofe Letters was the

Pacquet taken out of Mr, AJhton's Bofom: But

the Captain very honeftly rejedled all their Mo-
lions of that kind.

Truly, Gentlemen, my Memory will not

ferve me to repeat all the Particulars, but I

queftion not your Notes will bring them to your

Minds. Mr. Elliot, it feems, was fo mightily

concerned at their being taken with thefe Papers,

that when they fhot London-Bridge, he wifli'd the

Bridge might have fallen upon them and knock'd

them on the Head ; and, when they were got

through, he wifh'd a Thunder-bolt would fall

down into the Boat and fink them : That, indeed

was Mr. Elliot, and not Mr. AJhton ; but Mr.

AJblon was as much concerned about difpofing of

the Pacquet as Mr. Elliot.

At Whitehall this Pacquet is opened, and you

have feveral Papers produced in Evidence, and

read to you ; you have heard what Evidence has

been given, that thefe are the very Papers that

were in the Pacquet thus taken.

Firft of all Captain Billop tells you he carried

them to my Lord Nottingham, and that they lay

there in his Office -, he withdrew, indeed, while

my Lord Nottingham examined my Lord Prejlon,

but the Pacquet was not opened in the Interim,

but there was only a Paper ftuck on the Out-fide,

that my Lord had taken off before the Captain

returned into the Room, and there the Pacquet

remained intire. He fays, my Lord Nottingham

opened the Pacquet and put up all the Papers that

were in the Pacquet in his Prefence into a Cover

again, and fealed them up with his Seal. My
Lord Nottingham fays pofitively, he did put up
all the Papers that were in the Pacquet again, all

and no more, except the Cover, and that he

fealed up and delivered it to Captain Billop.

Captain Billop fays, he took thefe very Papers

from my Lord Nottingham, and as he received

them, carried them without opening to my Lord
Prefident.

My Lord Prefident fays, he lock'd them up,

unopen'd, in a clofe Cabinet in his Clofet-Room,

where nobody comes ; there they were that

Night, and the next Day he carried them intire

to the King, and fome of them were read by the

King, in the Prefence of my Lord Prefident

;

and they were all taken away again by his Lord-

fhip, no more nor no lefs ; and, my Lord Pre-

fident brought them all to the Cabinet Council,

where they were read, and were delivered to

my Lord Sydney.

My Lord Sydn^ fwears, Thefe Papers now
produced, are the fame Papers he had from my
Lord Prefident; and my Lord Prefident fwears.

That they are the fame he received by Billop from
my Lord Nottingham, and my Lord Sydn^ mark'd
them.

So that there can remain no Doubt of thefe

being the fame Papers, that were contained in

the Pacquet, that was taken out of the Bofom of
Mr. j^ton.

Then, as to the Matter of the Papers, I think
it is plain, beyond all Contradidlion, that the

Import of them is Treafonable : They fhew a
Defign of invading the Kingdom by a foreign

Force, and of Depofing the King and Queen from
the Government, and of fetting the late King
upon the Throne.

It is agreed, as it is mentioned at a Confe-

rence, between feveral Noblemen iand Gentle-

men, that were of the Whig and Tory Party, as

they call them, that the late King was to be re-

ftored, though by a French Power.
It was impoffible for them to efFed it, by

going plainly to Work, and faying in plain

Words, the French fhould invade us. It was to

be done in this manner.

The French King muft pretend by all Means
to be our Friend, and a Mediator betwixt the
late King, and the People of England, and this

was out of Defign, plainly, to get a Party of the

Kingdom to join with them ; the moft credulous

and inconfiderate Sort of People ; who when they
fhall be feduced into a Belief of the French King's
great Kindnefs, it was not doubted but there

would be a Conjunftion between them and the

French Forces, to reffore the late King.
And to procure fuch a Perluafion in the Peo-

ple, the French King was to fhew himfelf kind
to the Englijh Proteltants, to appear and ad: ano-
ther Part than he had formerly done j he was to

permit them the Exercife of the Proteflant Reli-

gion, thereby to perfuade many, that his Perfe-

cution of his own Subjefts, the Hugonots, was
not out of any Averfion to the Proteflant Re-
ligion, but only to their Antimonarchical and
Refilling Principles.

Then an Inconvenience is to be removed ; for

they complain, that they are too full of Bigotry
at St. Germains, and too bare-fac'd : For they
make an open ProfefTion of Popery, and fpeak
truly what they do intend ; but fay they, if they
will have the Defign take Effeft, they mufl be
more Clofe and Secret j For the Folly and Bi-

gotry at St, Germains was a very great Obftru-
dion. Therefore, they propofcd, that fome
Perfons might be fubflituted as Agents to corre-

fpond here, that underflood the Temper of the

Nation, and what would eafiliefl prevail with
the People : And a Model was to be framed at

St. Germains ; the Proteflants are to be feemingly
carefltid, Seven or Nine to be of the late King's
Council, that fb we might believe, that he was
ours in Intereft again, and that we have a Rela-
tion to him.

And if Things were carried with fuch Cunning
and Subtlety, they hoped to delude a great many
People over into the Intereft of the late King ; but,

if they went bare-faced, it would caufe fuch great

Jealoufies, that they muft totally defpair of Succefs.

Yet they did not hope by thefe Ardfices to

obtain fo many Friends here, as might have been
fufficient to accompll.Ti their Defign ; and there-

fore they muft have recourfe to a foreign Force,
particularly a Fremh Force. For fays one of the
Papers, Ufe Foreigners to expel Foreigners; that

is, Ufe French to expel Dutch Foreigners, who
are our Allies, and are falfly accufed by them to
have trampled upon the Rights and Liberties of
the Nation. There
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There is one Argument ufed to encourage

People to affift the French in the Invafion of their

own Country, which I cannot omit; namely,
l!hat as foon as the French, with a confiderahle

Expence of Men and Money^ had reftored the Pro-

tefiant Religion^ the late King to the Crown, and the

People to their Liberties., that he would withdraw
all his Forces, and reap no Profit or Advantage by

his Succefs. I muft confefs, this carries fo little of

Perfuafion in it, that it is ridiculous to think thereby

to impofe upon any Number of IMen ; but notwith-

flanding the Weaknefs of their Arguments, it is

apparent they were in good earneft ; the Papers

give an Account to the French, in what State and

Condition our Forts were, Portfmouth not manned

with above 500, and Gofport how weaklyfortified.

It was a happy Juncture between this and the

firft of March, when Advice is given to make
ufe of the Opportunity : For Men cannot give,

but Men may ufe Opportunities, and fomething

was to be done forthwith, and the Goods muft

be got in Readinefs, particularly Linnen, and the

Copper, are mentioned, which are mylterious

and dark Expreffions, and you may put a Con-

ftruftion upon them as well as I ; for they are

written in a Style of Trade, as if they were a

Correlpondence between two Tradefmen, and

the Linnen and the Copper are ordered to be

brought before the loth of March.

But however obfcure ibme of thefe Expreffions

are, there are others that are more plain, Thai

the French Fleet tjmji be out in April at fartheft,

and are to come before the ConjunBion between the

Englifh and the Dutch, <3;?i Jennings, Strickland,

or Trevannian are to come from St. Malo'j in

me Night, and to fight the Englifh Fleet in the

Chops of the Channel, and not to come fo high as

Beachy, where they came the laft Year.-

And there is an Account given, in what Con-

dition and State our Navy was, how many Ships,

what Rates, how mann'd, and v\?ho the Officers ;

and then as \}cit French were to be in Readinefs to

come in April, fo they fay our Fket was not to

be out till June,

Gentlemen, there are a great many other

Pardculars; but thefe are enough, nay half of

them were enough to make any Man Guilty of

Treafon, that was concerned in them, or that

had a Hand in carrying or making ufe of them.

BeGdes, there are other Letters which can im-

port nothing, but the Writer was of the late

King's Intereft ; one diredled to Mr. Redding, the

other to Mrs. Redding -, and thefe were to go to

France, to let them know how zealous he was in

his Duty, and how the Intereft of the young

Mafter increafed. The Letters have thele Ex-

preffions i That tho* the Family were decreafed, yet

our Intereft is increafed, which is yours, and Ifpeak in

the Plural Number, becaufe Ifpeak the Sentiments of

my elder Brother, and the reft of our Relations, and

dejire them to believe they were zealous and cordial

in their Duty to Mr. Redding. Now what Inter-

pretation you will make of this, I'll leave to you.

Then there is another Letter to Mrs. Charlton,

and another to Mr. Jackfon, and divers other

Things that have been read, and among the reft,

have been read the Heads of a Declaration at

large, fhewing what fhould be done, and what

Methods fhould be taken in order to the reftoring

the late King, and depofmg this.

And there is alfo mention made in a Paper,

how divers Perfons, who were to be pardoned,

4»3
as particularly, alljuftices of the Peace ddtudUy in

Commiffion, are not to- be excepted; Outlaws are \tb

he pardoned ; Chimney Money to be taken away ; and
all that come in within one and twenty Days, are to
be forgiven.

So that it is plain thefe Letters import aDefigii
to depofe the King and Queen, and the King-
dom to be invaded by Foreigners ; only a little

to colour the Matter, nor to lofe the Pretence of
a Proteftant Intereft altogether, there was to
be 5 or 6000 S^vedes to be made ufe of in the
Invafion.

Gentlemen, if there was a Defign of an Inva-
'

fion, be it by Papifts, or by Proteftants, if any
Adt was done tending thereunto, it is High-
Treafon within the Statute of 25 E. III. For pur^
pofing and intending to depofe the King and
Queen, manifefted by any Overt-Aft, hath been
always held to be High-Treafon.

This, Gentlemen, is the Sum and Subftance
of the Evidence that has been giving againft the
Prifoner at the Bar. '

'

Mr. Afhton fays for himfelf, It is true, faith he,
my Defign was to go to France. I was fo unfor- •

tunate as. to have the Papers taken about me, I

did take them up ; but, fays he, it is not at all

proved that any one of the Papers that are now
produced are ray Hand : which is true: There is

no fuch Proof.

The next thing is, that Mr. Afijtonhtmg%%h^i^
What Occafion he had to go to France ? he faySj

'

He had formerly a Relation to Col. Warden, and
did tranlad, and had the Management of his Af-
fairs, which were very great. Col. Worden ^\t^
half a Year ago, and he enjoin'd him' upon his

Death-Bed to go into France about fetding fome
Accompts of his,, and he was defired by the Fa-
mily of .Col. Worden fo to do.

This Mr. Aftoton alledges ; but he has not pro-

ved it. 'Tis very ftrange, that if Mr. Afl^ton was
to go to France to negotiate that Affair for Col.

Warden's Family, none of that Family fhould be

produced to prove, that Col. Warden gave him
fuch Direftions, or that the Family defired him
to go into France upon that Account.

Then Mr. AfiMn hath endeavoured to give

another Reafon for his Voyage into France : he

affirms, he had fome Affairs of his own with re-

lation to the late Queen ; he was concerned for

her, and fhe did owe Monies here, and he paid

feveral Debts to Tradefmen, particularly 400/.

flie owed to the Coach Harnefs Maker; and- he

having paid it, went over to reimburfe himfelf:

The Tradefman was produced, and he fays, Mr.

Afiton did pay the Money a Year ago ; but

whether Mr. Afhton had Effefts from the late

Queen, or paid it out of his own Pocket, does

not appear; Mr. A/hton fays, he paid it out of

his own Pocket, which is very extraordinary,

that he fhould be lb kind to pay what he was not

obliged to pay, and have no Security to reimburfe

himfelf.

So that. Gentlemen, you had beft confider

whether there be any thing at all faid or proved,

that can juftify Mr. Afi^ton's going to France, ^ or
/

whether there be any good Reafon offered for it.
;

Then AjToton has called Witneffes to prove,

that he was always a Proteftant, though he did

live in a Popifh Family, where they did encourage

Papifts and difcountenance Proteftants; for which

he had the Ill-will of thofe he did depend upon.

Gen-
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Gentlemen, all that is agreed, and it is not a

Queftion in this Cafe, whether Mr. /Ijhton be a

Proteftant, or a Papift ; but the Queftion is,Whe-

ther he be guilty of High-Treafon ? from which

the being a Proteftant does not fecureaMan.

But, Gentlemen, if Mr. Ajhton had no Know-

ledge upon what Defign the other Perfons were

to go into Francey though he had adually gone

into France, it had been a Crime in this Junfture

of Affairs, yet not High-Treafon ; but to go in-

to France, and carry a treafonable Scheme of

a Defign, and Projed of an Invafion, that is

Treafon.

Now the Queftion is, Whether Mr. JJhton
' went with fuch a Purpofe or not, you are to

confider •, I would not lead you into any Strain

df the Evidence, but only ftate it how it ftands.

It is plain he was concerned all along in hiring

the Smack, and as the King's Council obferved

to you, the Price was fomething extraordinary

;

they were to pay lOo/. for the Voyage, to which

was added fome Encouragement to the Woman,
that if fhe performed this Voyage well, flie might

get 1000/. before Lady-Day, and the Money was

paid by Mr. AJhion, and he was taken aboard the

Veffel.

Mr. Ajhton was much concerned to fecure the

Papers, by taking them out of the Place where

they lay upon the Ballaft under the Quarter-Hat-

ches ; and after they were taken out of his Bofom,

he was very importunate, and fo often, with Cap-

tain Billop to throw them over-board.

And why Ihould he be fo earneft and concern-

ed, unlels he very well knew, and was acquainted

with the Contents of thofe Papers ?

And he gave one of the Seamen 2 s. 6 d. to fay.

They were bound for Flanders : Unlefs it was a

Matter of great Importance he went about, and

that was not fit to be known, why ftiould he deny

it, or labour to have it concealed ? An 100 /. to be

paid for this Voyage, was, upon a joint Account,

as well for my Lord Prejion, as for Mr. Ajhton and

Elliot; Mr. AJJoton did pay the Money, and he

does not make it appear whofe it was.

Gentlemen, it refts upon you to confider the

Evidence you have heard, whether it is fufficient

to induce you to believe Mr. Ajhton was going

into France with thefe Papers to carry on the De-
fign of Depofing the King and Queen, and In-

vading the Kingdom : If you are not fatisfied in

your Confciences that he is guilty, then find him
not guilty : On the other Side, if you are fatis-

fied that he is guilty, I do not queftion but you
will find him fo.

L. C. J. Pollexjen. Look you. Gentlemen of

the Jury, My Lord has rightly repeated and fta-

ted the Evidence to you ; I iliall only fay but a

Very few Words to it.

Mr. AJIjton, as at firft he did, fo in his Defence

has complained of a very fpeedy Trial, and
would infinuate fomething of Favour that he

might find for that Reafon. It does appear he had
Notice of hisTrial fufficient, and had Time enough
to prepare for it: But there is one Thing extraor-

dmary has happened to his Advantage, which I

would defire may be taken Notice of. If he had
been tried on Saturday, perhaps he had had more
Realbn to complain than now he has ; for

he has now (and you fee he ufes it, and wifely

enough too^ the Advantage that happened to

him upon my I-ord Pr^/i?<j»'s Trial ; and has had
Time fince Saturday to prepare for this Day's

Work ; lb that there is no hard Point upon him
as to that Matter, but he has had pretty good
Fortune therein.

Next he does infinuate, that he is a Proteftant

;

Gendemen, the Law does not diftinguilh between

a Proteftant Traytor, and a Papift Traytor ; if he
has committed fuch an Offence, as by the Law is

High Treafon, the Law does not diftinguifti, nor

may we. And Proteftants may ferve Papifts De-
figns, though they do not direftly intend it.

Therefore the Evidence to prove him a Proteftant

is nothing before you ; for the Matter is only, whe-
ther he be guilty of this Crime or not.

In the Trial of my Lord Prefton, then the La-
bour was, that my Lord was not the Man that

was concerned, as the Bearer of this Pacquet of
Letters or Writings wherein the Treafon is con-

tained j but then it was Mr. Ajhton, the Pacquets

were found about him ; but now it is not Mr.
Ajhton, but my Lord Prejion, and this is now the

Queftion before you, that he ftands upon.

But iffobe they were all concerned in the Car-
riage and Tranfporting of thisBufinefs, then they

are all alike guilty of Treafon, and therefore they

cannot fbuffte it from one to another.

Now there appears fome Reafon why they

would not all agree to be tried together •, for

now it is but turning it from my Lord Prcjionw^-

on Ajhton, and Mr. Ajhton upon my Lord Prejion,

and Elliot upon either of them, and fo by this

Means all might efcape, if this were fufficient

to ferve their Turn.

But the Queftion before you is. Whether all

thefe Perfons are not all in all equally concerned ?

and 'tis the Evidence that muft be your Guide
and ours : for it is not Mr. Ajhton^ AtHrmation,

that he had Bufinefs to go into France, and he

happened unluckily to fall into thefe Mens Com-
pany, that will be a fufficient Excufe, unlefs he

prove it.

It had been an eafy Matter for him to have

proved, if he had been going into France upon
Bufinefs for Colonel Warden; but at length that is

turned off, and then the Pretence for going is,

to recover fome Money he had owing to him
there, and that he had payed for another Perfon.

Had he Papers of Inftruftions of this kind ? Had
he any one Witnefs of this Thing ?

The Merchandize that he carried out with

him is of another Import. Where were the Notes

or Bonds that he was to recover ? Where is the

Accompt that he had to make up with any body
beyond Sea ? There is no Manner of Evidence of

any fuch thing.

Next, Gentlemen, do but confider, if the Man
were fo innocent as he would infinuate, as if he

had not gone with the reft upon this Errand,

how came the Man to have fo heavy a Concern

upon hin'K? Why (hould he go to take up thefe

Papers, if they were not his Brats ? Why (hould

he clap them into his Bofom, if he knew nothing

what was in them } Why was his Concern fo great

to have them thrown over-board ?-

Gentlemen, if you expeft that the Hearts of

Men fhould be proved otherwife, than as Men
guefs by one another's Meanings, by their Aftions,

'tis impoffible to convidt any Man of a Crime •,

for if his own Affirmation fhall be a Defence, he

will never want a Defence to keep himfelf from
being convidted : But that is not what the Law
gives Credit to ; it muft be Proof and Evidence

that

\
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that you are to judge upon. But of all he pre-

tends to, he proves nothing.

How came he acquainted with my Lord Pre-

Jion? Sure he was a Man fufficiently known in

the World ? Why (hould he go with him and Mr.
Elliot? Are they not all known.? Are they not

Perfons of the fame Difpofition, and much in the

fame Imployment ?

He had been taken a little before, he fays him-

felf, and was hindred from going ; and he had

ftrange ill Luck, if there was nothing elfe in the

Bufinefs than what he pretends.

Gentlemen, in fhort, if you do find by the

Evidence, that he was going upon a good and an

honeft Defign, and that he knew nothing of the

Danger that was in thefe Papers, and that thefe

Perfons were in, by reafon of thefe Papers, and

yet would go about to have thefe Papers concea-

led ; and endeavour to have them thrown away,

without knowing what was in them : Thefe are

Evidences that will be good for you to go by, if

you have any fuch ; but to take his Affirmation,

becaufe he fays it, when he proves nothing, that

is no Evidence to go by.

I leave it to you, as my Lord has done. If

you are fatisfied upon the Evidence that he is

guilty ; I doubt not you know, and will do your

Duty, and will find him fo •, and if you have no

fuch Evidence^ or any to prove the contrary,

that he is not guilty, then you ought to find him

fo too.

Mr. JJhton. I beg your Pardon for one Word.

L. C. J. Holt. What would you fay ?

Mr. Jfiton, My Lord, I fhall reckon it a

particular Favour, if you will pardon me one

Word, after your Lordfliip has given the Charge.

L. C. J. Holt. Well, what fay you ?

Mr. JJhton. I think, with Submiflion, that

there is no Proof I knew, or was privy, to the

Contents of any of thefe Papers.

L. C. J. Pollexfen. Pray, Mr. JJhton, fhew any

Man any Reafon, if you can, why did you go

down and catch up thefe Papers, if you did not

known what was in them ? they might be for your

Advantage to be fhewn, for any thing you pre-

tend to know.

Mr. J/hton. I did it for my L. Prejion's Sake,

whofe Hand was proved, and he Hands convifted

as the Bearer of thofe Papers.

Mr. J.
Eyres. But you forgot one thing that

was plainly proved, Mr. JJhion, that when you

importun'd Capt. Billop to throw away the Papers,

you ufed this as an Argument, // would do him no

good to injure three honeft Gentlemen.

Mr. AJhton. I did not fay fo, myLord, that

I know of, tho' indeed he has fworn it.

L. C. J. Holt. Look you, Mr. 4^/<?«, you

have been heard as long as you did defire to

fpeak, and were ask'd over and over again, whe-

ther you had any more ? You are not now faying

any new Matter •, if you could urge any thing

that had been omitted, which made for your

Advantage, I believe the Court would indulge

you, tho' it be againfl the Courfe.

Mr. Jpon. My Lord, I fay there is nothing

under my Hand, there is no Privity proved •, Does

Suppofition condemn a Man ? And is there any

thing but Suppofition againfl me ? There is not

my Hand proved in any of the Papers. I befeech

your Lordlhip and the Jury to obferve that.

L. C. y. Holt. Your being in the Company,

and being fo concern'd, and importunately en-

VOL. IV.

deavouring to have them thrown overboard j the

Hiring the VefTel to go with thefe Treafonable

Papers to an Enemy's Country, and the Papers

found about you, is Fa6t proved, and is left to

the Gentlemen of the Jury to confider of.

Mr. AJhton. But does all this amount to more
than Sufpicion ?

L. C. J. Holt. Look you, Mr. AJhton^ if you
Jpeak after we have charged the Jury, you will

give us an Occafion of fpeaking to anfwer you

;

the Geritlemen of the Jury are Men of Under-
ftanding ; they have very well obferved the Evi-

dence, and I perceive they have been very extra-

ordinary intent upon it; they will be able to

make a right Judgment, no Qucflion, of it.

Mr. AJhton. All that I defire, is ; there is no-
thing proved upon me, of my knowing what was
in thefe Papers.

Mr, J. Eyres. And there is that which is very

confiderable too, that 'tis plain, what you fay

about Col. Warden's Account, is but a Pretence;

for when you were fearch'd, there was not one
Paper, nor one bit of Account found about you,
nothing but this Bundle of Treafonable Papers

and Letters.

Mr. AJhton. My Lord, I humbly beg you
will obferve what is for me, as well as what is

againfl me.

L. C. J. Holt. Gentlemen of the Jury, do you
think you fhall flay out any time. The Court de-

fires to know it, becaufe they will order them-

felves accordingly.

Juryman. My Lord, we do not know till we
come together.

L. C. J. Holt, Nay, take your own Time,

only the Court would comply with your Conve-

niency in the Adjournment.

Then the Jury withdrew^ and the Court adjourned

for half an Hour^ and when they were returned^

the Jury came in to give their Verdi5fy and

being called over, anfwered to their Names.

CI. of Arr. Gentlemen, are you all agreed of

your Verdid

;

Jury. Yes.

CI. of Arr. Who fhall fay for you ?

Jury. Our Foreman.

CI. of Arr. John AJhton, hold up thy Hand.

Which he did. Look upon the Prifoner ; How
fay you ? Is he guilty of the High-Treafon

whereof he flands indifted, or not Guilty ?

Foreman. Guilty.

CI. of Arr. What Goods or Chattels ?

Foreman. None that we know of.

Maj. Richardfon. Look to him, he is found

guilty of High-Treafon.

CI. of Arr. Then hearken to your Verdift, as

the Court has recorded it. You fay. That John

AJhton is guilty of the High-Treafon whereof he

flands indidled, but that he had no Lands nor

Tenements, Goods nor Chattels, at the Time of

the High-Treafon committed, nor at any time

fince, to your Knowledge, and fo you fay all ?

Jury. Yes.

L. C. J. Pollexfen. Gentlemen, I think truly

you
'

have gone according to your Evidence,

which the Law requires you to do, and that it is

which will preferve us all. And tho* it be truly

a Thing that falls hard upon the particular Men

that are concerned in fuch Things ; yet notwith-

flanding we mufl have more Confideration of the

general Good and Prefervation, and the Support

of the Government, and that the Law l»ve its due

Q^q q
Courfe,
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ourfe, than c\ any particular Man's Cafe, as

to the hard Point of it : we muft look to thefe

Things, or there will be no living in the World.

Sir W. Hedges. My Lord, we humbly defire

of your Lordfhip, that we may be difmils'd from

further Attendance this Seflions.

L. C. y. Polletcfen. Ay.

CI. of Arr. Gentlemen, you are difmifs'd, and

the Court thanks you for your Service.

^hen the Court adjourned for an Hour, and then

the Lard Mayor and Deputy Recorder, with fe-

deralof the Jujlkes and Aldermen, returned into

the Court,, and after Proclamation for Silence,

Order was given to bring the LoriPrefton, and

Mr. Aftiton to the Bar. Which was done.

The Lord Fre^on Jlanding without the Bar,

and Mr. Afliton within.

CI. of Arr. Sir Richard Grahme, hold up your

Hand. Which he did.

John Afhton, hold up your Hand. Which he did.

My Lord Prejion, you ftand convicted of High
Treafon, for confpiring the Death of the King
and Queen's Majefties, for adhering to the King's

Enemies, and endeavouring to fubvert the Go-

vernment : What can you fay for yourfelf, why
the Court fhould not proceed to give Judgment
againfl: you of Death, according to the Law ?

Lord Prefton. 'Tis true my Lord, the Jury

have found me guilty of the Treafon afligned in

the Indiftment. My Lord, it is a Treafon of a

very heavy and black Nature, 'tis of fuch a Na-
ture, that if I had been . confcious to myfelf to

have deferved, I fhould be very willing to under-

go that Judgment that is like prefently to pafs

upon me. It is to endeavour to bring in the

King of France to conquer and invade this King-

dom ; 'tis a Thought I always abhorred ; I love

my Religion, my Family, my Country too well

to attempt or endeavour any fuch thing ; I mufb

appeal to your Lordfhip, though now perhaps it

is too late, whether the Treafon that is laid

againfl me has been perfe6lly proved ; for in the

Cafe of proving Hands, and particularly in the

Cafe of Colonel Sydney, it was dilallowed that

Comparifon of Hands fhould be Evidence -, there

ought to be at leafl: one. If not two. Evidences to

prove the Writing of it. My Lord, I know this

is too late, I fhould have offered this to the Jury
before, but being in the Crowd, and in great Dif-

order by flanding fo long, I had not Strength or

Ability enough to urge it as I fhould. I have no-

thing more to fay in the Cafe, but fubmit to that

Judgment that the Law has afligned.

Mr, D. Recorder. My Lord Prefton, your Lord-

fhip knows the Proceedings of the Law in fuch

Cafes; there is no averring againfl the Verdift

of the Jury ; they have found your Lordfhip guil-

ty, and the Law fays, that Judgment muft be gi-

ven upon you according to that Verdid.

Lord Prefton. Mr. Recorder, I do not aver

againfl the Verdidl. I own it is too late ; I fhould

have offered it before, and I muft fubmit to the

Judgment of the Law.
CI. of Arr. John Afhton, hold up thy Hand.

Which he did.

You are in the fame Cafe with the Prifoner

lafl before you. What can you fay for yourfelf,

why Judgment fhould not be given againfl you
to die according to Law .-'

Mx. Afhton. My Lord, I would humbly defire

I might have a Sight of my Indidment-, I have
feme Reafbn, perhaps, to believe that I am found

guilty upon an Erroneous Indidment ; and if it be
fo, I would defire to have Council to argue the

Errors of the Indidment.

Mr. D. Recorder. You have heard it twice read

in Englifh, and once in Latin, and that is all that

is allowed to any one in your Cafe -, I never knew
the Record of any Indidment fhewn to any Prifo-

ner at the Bar.

Mr. Afhton. Suppofe there be any Error in it ?

Mr. D. Recorder. I am not to fuppofe any fuch

thing-, if there is any, it has been read to you,
aflign it, and the Court will cohfider of it.

Mr. Afhton. If I can aflTign the Errors in the

Indidment, may I have the Advantage of it then ?

Mr. D. Recorder. If there be Errors, you will

have the Advantage of them, if you will afTign

them ; if there be none, you can have none.

Mr. Afiton. Then I fay, if there be Words in

the Indictment, that there are no fuch Word in

Nature, then, Sir, I am told it is a Vicious and
Erroneous Indidment, and that is enough to vici-

ate the Indidment.

Mr. D. Recorder. No fuch Words in Nature ?

It is hard to tell what you mean by that -, perhaps

there are Terms of Art in the Law, which, though
you are not acquainted with, we are.

Mr. Ajhton. Then there are fuch Words in

Nature.

Mr. D. Recorder. That is an infenfiible Expref-

fion. Words in Nature

!

Mr. Afhton. I am informed that even a Letter

in an Indidment is enough to viciate it, or if it

be falfe Latin, that will make it an Erroneous

Indidment.

Mr. D. Recorder. No, that is not fo -, but if you
will tell me what that Letter is, I'll tell you what
I fay to if, it may, or it may not be material.

Mr. Afhton. We know it was lately difputed

in a Cafe of this Nature at this Place, and I am
informed the Court were of Opinion, if it had
been in the Body of the Indidment, it had been

an Error.

Mr. D. Recorder. If you pleafe to tell me
wherein the Error in your Indidment confifts, I

may be able to give you a good Anfwer to it, or

you vdll have the Advantage of it.

Mr. Afhton. I fay it confifts in this ; the Word
Cymba is written with an S in the Indidment,

whereas it fhould be with a C.

Mr. D. Recorder. How do you know it ?

Mr. Afhton. It is no matter how I know it

;

I have fome Reafon to know it, it may be.

Mr- D. Recorder. Mr. Hardefty, look upon the

Record.

Mr. Afhton, With SubmifTion, that is an Error,

for there is no fuch Word as Cymba with an S.

CI. of Arr. It is a long Indidment ; will you
pleafe to ask him where about it is ?

Mr. D. Recorder. Mr. Afhton, will you tell

me where 'tis written ?

Mr. Afhton. In the Indidment, when you
come to fpeak of Cymba a Boat.

Mr. D. Recorder. By the Sound I cannot di-

Ilinguifh whether it be S or C.

Mr. Afhton. Sir, I hope you will do me the

Juflice to examine the Indidment itfelf

Mr. D. Recorder. The Clerk is looking upon it

:

how is it, Mr. Hardefty ? Is it with a-nSoraC.^
CI. of Arr. It is with a C.

Mr. Z). Recorder. The Clerk has read it, and
he certifies me it is in both Places with a C. which

is true Latin.

Mr. Afhton
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Mr. Jfhton. Is it in all Places with a C .?

CI. of Arr. I have look'd in two Places, and
'tis right ; I'll look further, if you pleafe

Mr. Apon. Pray do. Which he did.

CI. of At. It is with a C in all Places.

Mr, B. Recorder. The Clerk tells me it is the

fame, and right in every Place, and he has look'd

.over all the Indictment, as to the Matter.

Mr. AJhton. Then, Sir, I fubmit to it.

Mr. D. Recorder. Make Proclamation for Si-

lence. Which was done.

Mr, D. Recorder. My Lord Prefion, or rather

Sir Richard Grahme, and Mr. John Ajhion, Ye
have been Indifted, Arraigned, and Convifted

of High-Treafon againft their prefent Majefties

King William and Queen Mary, whom God pre-

ferve. Ye have had a long, a fair, and favour-

able Trial, as any Perfons that ever have been

tried at this Bar.

The Jury that has paffed upon your Lives and
Deaths has convidled you ; and the Court are now
to do their laft A61, which is to pronounce that

Sentence that the Law does inflid upon fuch

Crimes as ye ftand convided of.

It is a great Trouble to me to pronounce a

Judgment that is fo heavy upon you ; but I muft

fay, the Evidence that has been given againft you,

was fo clear, and, I fuppofe, not only convincing

to the Twelve Men that tried you, but to all By-
ftanders, that I can do it with that Satisfadtion

that becomes one who is intrufted with the King's

Juftice, that the Law may obtain, and that there

ihould be no Interruption of Juftice. And the

Sentence that the Law has declared Ihould be pro-

nounced in this Cafe, is this;

I'hat Ye do refpe^ively go to the Place from
whence Te came; from thence to be drawn
upon a Sledge to the Place of Execution, to he

J
there hanged up by the Neck, to be cut down

I while Te are yet alive, to have your Hearts

and Bowels taken out before your Faces, and

your Members cut off and burnt. Your Heads

fevered from your Bodies, Your Bodies divided

into four garters. Your Heads and Bodies re-

fpeSlively to be difpofed of according to the

King's Will and Pleafure ; and the Lord have

Mercy upon your Souls.

Then the Prifoners were conveyed away to

Newgate, the Place from whence they came.

Lord Prefion obtained a Pardon -, but Mr.

Apton was executed on the 28 th o^ January.

TH E Queen having remitted that Part of

Sentence, as to Drawing and Quartering,

he went in a Coach, with two Divines, to Tyburn,

where he was executed, and his Body given to his

Relations to bury. He delivered this Paper to

the Sheriff.

Mr. Sheriff,

Having obferved, that the Methods oF making

Speeches at the Place of Execution, were not

always attended with the defigned Succefles ; and

thinking it better to employ my laft Minutes in

Devotion, and Holy Communion with my God,

I have prepared this Paper to leave in yourHands,

as well to aflert my Principles, as to teftify my
Innocency.

As to my Religion, I profels, by God's Grace,

to die in the Faith into which I was baptized.
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that of the Church oi England, in whofe Commu-
nion (nothing doubting of my Salvation, thro*

the Merits of my Saviour) I have always thought
myfelf Cafe and happy. According to her Princi-

ples, and late much efteemed Dodlrine (tho' now
unhappily exploded) I have regulated my Life;

believing myfelf obliged, by my Religion, to look
upon my rightful, lawful Prince (whatever his

Principles were, or his Practices might be) as

God's Vicegerent, and accountable, (if guilty of
Male-Adminiftration) to God only, from whom
he received his Power ; and always believing it to

be contrary to the Laws of God, the Church,
and the Realm, upon any Pretence whatfoever,

to take up Arms againft him : And let all the

World take Notice in this Belief I die. But I

have more particular Obligations to the King, my
Mafter, whom I had the Honour to ferve, and
received many fignal Favours from him, for 16
Years paft ; fo that Gratitude (a Thing not much
efteem'd at this Time) as well as Duty and Reli-

gion, commanded the utmoft Service I could pay
him. And when I had thefe Confiderations, That
we were born his Liege Subjeds ; That we had
folemnly profefled our Allegiance, and often con-

firm'd it with Oaths ; That his Majefty's Ufage,

after the Fnnce ofOrange's Arrival, was very hard,

fevere, and (I may fay) unjuft ; and, That all

the new Methods of fettling this Nation, have
hitherto made it more miierable, poor, and more
expofed to foreign Enemies •, and, That the Re-
ligion we pretend to be fond of preferving, is now
much more than ever, likely to be deftroyed :

There feemed to me no Way to prevent the Im-
pending Evils, and fave thefe Nations from Po-
verty and Deftruclion, but the calling Home our

injur'd Sovereign ; who, as a true Father of his

Country, has (notwithftanding all his Provoca-

tions and Injuries,) a natural Love and Tender-
nefs for all his Subjefts. And I am fo far from
repining at the Lois of my Life, that had I Ten
thouland, I fhould rather think myfelf obliged to

facrifice them all, than omit any juft and honeft

Means to promote fo good and neceflary a Work.
And I advife and defire all my Fellow-Subjefts to

think of their Duty, and turn to their Allegiance,

before the fevere Judgments of God overtake 'em
for their Perjury and Rebellion : But certainly the

Good and Intereft of thefe Nations, abftraded

from all other Confiderations, will e'er long con-

vince them of the Neceffity of doing it.

Having thus frankly declared my Principles, I

know the Inference will be, that I have afted ac-

cordingly, and confequendy, that I am nowjuftly

condemn'd : But, as I ingenuoufly own the In-

ference, fo I as pofitivcly deny the Confequence ;

for whatever my Inclinations, or Aftings have

been, yet, as to the Matter I was fentenced to die

for, I declare myfelf innocent. And I will ap-

peal, even to the Judges themfelves, whether or

no, upon my Trial, there appeared the leaft Proof

that I knew a Tittle contained in the Papers ; but

Prefumptions were with the Jury thought fuffi-

cient to find me guilty, tho' I am told I am the

firft Man that ever was condemned forHigh-Trea-

fon upon bare Sufpicion or Prefumption ; and that

contrary to my Lord Coke's, and other eminent

Lawyers Opinions. The Knowledge of my own

Innocency, as to the Indiftment and Charge

againft me, was That that arm'd me with fo much

AlTurance, and occafioned my cafting my Life up-

on the firft twelve Men of the Pannel, without

Q_^qq 2 challenging
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challenging any. But tho' I have, I think, juftRea-

fon to complain of the fevere Charge given by the

Judges, and hard Meafure I have received ; not to

mention my clofe Imprifonment, the hafty and

violent Proceedings againft me, nor the Induftry

us'd in the Return of fitting Perfons to pafs upon

me ; the denying me a Copy of the Pannel, ^c.

Yet, as I beg for Pardon and Forgivenefs at

the Hands of God, I do moft heartily pray for,

and forgive them, and all my Enemies, all the

World ', nay, even that Judge and juryman who
did fo fignally, (contrary to common Juftice) ex-

pofe themfelves to deftroy me. But let the Will

of God be done, I rely wholly upon his Mercy,

and the Merits of my bleffed Saviour, for Salva-

tion ; I do chearfully and intirely refign myfelf

into his Hands, as into the Hands of a faithful

Creator, in fure and certain Hopes of a happy

Refurreftion.

Blefs, protect and ftrengthen, O Lord God,

my good and gracious King and Mailer : In thy

due Time let the Virtue, Goodnefs, and Inno-

cency of the Queen, my Miftrefs, make all their

Enemies blufh, and filence the wicked and unjuft

Calumnies that Malice and Envy have raifed

againft her. Make her and thefe Nations happy

in the Prince of PFales ; whom, from unanfwer-

ahle and undoubted Proofs, I know to be her Son.

Reftore them alT, when thou feeft fit, to their juft

Rights, and on fuch a Bottom as may fuppoit and

eftablifla the Church of England^ and once more

make herflourifli, notwithftanding what fhehath

received of late from her prevaricating Sons. For-

give, forgive, O Lord, all my Enemies ; blefs all

my Friends ; comfort and fupport my dear afflift-

ed Wife, and poor Babes ; be thou a Hufband and

a Father to them ; for their Sakes only I could have

wifhed to have lived ; bat pardon that Wifh, O
good God, and take my Soul into thy everlafting

Glory. Amen, fa)

J. AJhlon.

(a) See State Trials, Vol. VIII. p. 464, 465,

mwB^^imm

CXLIX. The Trial o/*Henry Harrison, at the

Old-Bailey, for the Murder of Andrew Clenche, DoSior

of Phyfick^ April 6. 1692. 4 W. ^ M.

Wedmjday^ April 6. 1692.

( Lord Chief Juftice Holt^

fudges prefent ^Lord Chief Baron ^/^f«.f,

/ Mr. Juftice Nevil

TH E Keeper of the Prifon of Newgate., did,

according to Order of the Court, being

then fate, bring up the Body of Henry Harrifon^

Gent, to the Sellions-Houfe in the Old-Bailey.,

London, who being at the B.ir, was Arraigned

upon an Indidment of Felony and Murcher,

found that Day by the Grand Jury for the City

of London, in Manner following

:

Q. ofArr. ^^^^^ Ewy Harrifon, hold up thy

Hand. Which he did. You
ftand Indifted by the

Name of Henry Harrifon,

late of London, Gent, for

that you, not having the Fear of God before

your Eyes, but being moved and feduced by
the Inftigation of the Devil, the fourth Day
of January, in the third Year of the Reign
of our Sovereign Lord and Lady, King
William and Queen Mary, of England, &c. a-

bout Eleven of the Clock in the Night of the

fame Day, with Force and Arms, ^c. at London,
-oi%. in the Parilh of St. Peter, Cornhill, in the

Ward oi Lime-Jlreet, in London afarefaid, being in

a certain Coach with one Andrew Clenche, Doftor
of Phyfick, and a certain Man yet unknown, in

and upon the laid Andrew Clenche, in the Peace of
God, and of our Sovereign Lord and Lady the
King and Queen, then and there being, violent-
ly, felonioufly, and of your Malice before-
thought, did make an Aflauk. And that you

the faid Henry Harrifon, with the Help and Afli-

ftance of the faid Man unknown, with a Pocket

Handkerchief, with a Coal in the fame, being

put, of the Value of Two-pence, about the

Neck of him the faid Andrew Clenche, then and

there felonioufty, voluntarily, and of your Ma-
lice before-thought, did put, faften and bind;

and that you the faid Henry Harrifon, with the faid

Handkerchief with the Coal aforefaid in it, by

you the faid Henry Harrifon, with the Help and

Affiftance of the aforefaid Man unknown, about

the Neck of the faid Andrew Clenche then as afore-

faid, put fattened and bound, him the faid Andrew

Clenche, then and there with Force of Arms, £s?f.

Felonioufly, Voluntarily, and of your Malice

before-thought, did choak and ftrangle, by Rea-

fon of which Choaking and Strangling of the

faid Andrew Clenche by you the faid Henry Harri-

fon, with the Handkerchief aforefaid, with the

Coal as aforefaid put in it, he the faid Andrew

Clenche inftantly died; So that you the laid Henry

Harrifon, with the Help and Afllftance of the faid

Man unknown, him the faid Andrew Clenche, the

faid fourth Day of "January in the Year afore-

faid, at the Parifh and Ward aforefaid, in Man-
ner and Form aforefaid, felonioufly, voluntarily,

and of your Malice before-thought, did Kill and

Murther, againft the Peace of our Sovereign Lord
and Lady the King and Queen now, their Crown
and Dignity.

How fay you, Henry Harrifon, are you Guilty

of this Felony and Murther whereof you ftand in-

dided, or not Guilty ?

Mr. Harrifon. Not Guilty in Thought, Word
nor Deed.

CI. of Arr. Culpreji, How will you be tried ?

Mr. Harrifon^
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Mr. Harrifon. By God and my Country.

CI. of Ar. God fend you a good Deliverance.

'Then the faid Mt\ Harrifon was taken awayfrom
the Bar by the Keeper of Newgate.

And afterwards the fame Day, about Eleven of
the Clock in the Morning, the faid Henry Har-
rifon was brought to the Bar, and he deftred

the Court that he might then be tried, which

was granted, and thofe Perfons who were

returned upon the Jury were called over twice,

and their Appearances recorded.

CI. of Ar. You Henry Harrifon, Thefe Men
that you fhall hear cali'd, and Perfonally do
appear, are to pafs between ouT Sovereign Lord
and Lady the King and Queen, and youj upon
Trial of your Life and Death ; if therefore you
will challenge them, or any of them, your Time
is to challenge them as they come to the Book to

be fworn, and before they be fworn.

L. C. y. Holt. Mr. Harrifon, you may chal-

lenge fuch of the Jury as you fhall think fit be-

fore they be fworn.

Then the Jury was called and fworn, and then

•were counted; and the Twelve fworn were thefe

i^hofe Names follow

:

JURORS.
John Roll

Nathaniel Houlton

Michael Pindar

James Hulbert

Jofeph Howe
Richard Chewne

John Lawford
Nicholas tVildeboare

Robert Williamfon

William Merriden

Thomas Simpfon

Thomas Pakeman

Then Proclamation for Information and Evidence

was made as is ufual,

Mr. Harrifon. My Lord, I have made no

Challenges, becaufe I do believe the Jury to be

honed Men.
CI. of Ar. Henry Harrifon, Hold up thy

Hand. {fVhich he did.)

Gentlemen, you that are fworn, look upon the

Prifoncr, arid hearken to his Caufe. He ftands

indided by the Name of Henry Harrifon, late of

London, Gent. ^c. [he reads the Indiftment.]

Upon this Indiftmenc he hath been Arraigned,

and thereunto hath pleaded Not Guilty ; and for

his Trial hath put himfelf upon God and his

Country, which Country you are. Your Charge

is to inquire whether he be Guilty of this Felony

and Murder whereof he {lands indidled, or Not
Guilty. If you find that he is Guilty, you are

to inquire what Goods and Chattels, Lands or

Tenements he had at the Time of the Felony and

Murder committed, or at any time fince. If you

find him not Not Guilty, you are to inquire whe-

ther he fled for it. If you find that he fled for it,

you are to inquire of his Goods and Chattels, as

if you found him Guilty. If you find him Not
Guilty, nor that he did fly for it, you are to fay

fo, and no more \ and hear your Evidence.

M.X. Darnell. My Lord, Mr. Harrifon*?,

Agents or Friends have, fince the lafl: SefTions,

made or conveyed away a young Man that was

a Principal Evidence againfl: him.

L. C. J. That is a very ill Thing, and if it be

prov'd, it will no way conduce to Mr. Harrifon's

Advantage.

Mr. Harrifon. My Lord, I know nothing of

it. But, my Lord, one of my Witnefles, that

would have been material for me, is lately dead.

Sir Edward Hungerford's Son.

Mr. Darnell. May it pleafe your Lordfhips,

and you Gentlemen that are fworn : I am of
Council for the King and Queen againfl: the

Prifoner at the Bar, who ftands indifted for the

Murder of Dr. Andrew Clenche, which was as bar-

barous a Murder as any that hath been commit-
ted in this Age. And confidering it was done in

the Dark, I think there will be given as clear an
Evidence of it againft Mr. Harrifon the Prifoner,

as can be expefled. And that it was upon
this Occafion ; One Mrs. Vanwicke a Widow (be-

tween whom and Mr. Harrifon there was a great

Kindnefs) prevailed with Dr. Clenche, to whom
flie was indebted Twenty Pounds, to lend her fo

much more as would make it up One hundred
and Twenty Pounds, and to take a Mortgage of
a Houfe of hers in Buckingham-Court near Charing-

Crofs for his Security ; and Mr. Harrifon was pre-

fent with Mrs. Vanwicke at the lending of the refl

of the Money, and executing of the Mortgage,
as he was wont to be at the Management of her

Afl^airs ; but when the Time came that it was to

be repaid, the Do6lor could not get his Money,
and Mrs. Vanwicke having but an Eftate for Life

in the Houle, and having long delayed the Doftor,

he brought an Ejedtment for the recovering of
the Houfe, upon which the Prifoner came to

Dr. Clenche, and abufed him with very fcurrilous

Language, and his Paflion growing higher, he
laid his Hand upon his Sword, and would have
drawn it, and if it had not been for one Mr. John-

fon, 'twas thought he would have kill'd the Do-
dor at that time ; fo that the Do6lor defired Mr.
Johnfon to take the Bufinefs upon himfelf, and
to aft in his own Name, he was fo much afraid

of him. And it will be proved further to you,

that at another time the Prifoner faid, That Dr.

Clenche was a Rogue and a Villain, and deferved

to have his Throat cut. And fome time after this,

Mrs. Vanwicke would have borrowed fome more
Money of the Doftor, but he refufed to lend

it her, whereupon fhe acquainting the Prifoner

with it, he faid. Leave him to me (Madam) I'll

warrant you, I'll manage him ; he is a Rogue,
and deferves to have his Throat cut. And after-

wards, about St. Thomas'?, Day laft, the Prifoner

went to Mrs. Wefl the Tenant, who dwelt in

the Houfe mortgaged to Dr. Clenche, and defired

of Mrs. Weft to have fome Money for Mrs. Van-

wicke, and it fhould be difcounted in Part of the

then ntxt Chrijimas Rent. But the faid Mrs. Weji

refufed to pay him any, telling him, that fhe and

her Husband were forbid by Dr. Clenche and

the Ground Landlord, to pay any more to Mrs.

Vanwicke, and thereupon the Prifoner exprefled

his further Malice againft the Doftor, and faid.

He is a great Rogue, and a Villain, and deferves

to have his Throat cut, and will not die in his

Bed. And, Gendemen, foon after the Prifoner

began to put his malicious Defign againft the

Doftor in Execudon, and the Method he took

was firft to change his Lodgings ; for on the Day
before Chrijlmas Eve laft, he took, new Lodgings

at one Mr. Garwaf?, in Threadneedle-Street, near

the Old Exchange, attended by a Foot-Boy, pre-

tending himfelf to be a Parliament-Man, and

that he was juft then come out of the Country,

and lay in his Lodgings there every Night, until

the firft Day of January following, but lay out

that Night, and the two next Nights following.

And whilft he lodged at this Mr. Garway's this

Matter happened, which does conduce Ibmewhat
towards
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towards the Difcovery of this Murder-, One

Evening the Prifoner being in his Chamber there,

and one Mrs. Jack/on, the Daughter of Mrs. Gar-

way, making a Fire for him, he did take out his

Handkerchief, and held it before the Fire to dry

it, which fhe took great Notice of, becaufe_ it

was coarfe and dirty, and not fit for his Quality

fas fhe thought^ it being made of ordinary Indian

Stuff, like her Mother's Maid's Apron. And
Gentlemen, this very Handkerchief was the

fame with which the Murder was committed,

and this Mrs. Jack/on will fwear it to be the fame ;

for it is a very remarkable one, and it will be

produced to you. And we fhall fhew yot3 further,

That on the third Day oi January (hdng the Day
before this Murder was committed^ he caufed a

fham Letter to be left for him at his Lodgings at

this Mr. Garway's, as written from a Friend of

his that was fick in the Country, earneftly preff-

ing him to come quickly down to him : And we

fhall prove, that the fame Evening, he being with

Mrs. Vanwicke in Woodjlreet-Compter, did again

t\vrtdittnDv.Clenche, and faid,That he was a Rogue,

and "he would have his Blood. And upon the

Fourth Day of January lad, he again changed

his Lodgings, and took new ones at one Mr.

Jones's a Cane-Chair-Maker in St. Paul's Church-

yard, and there he pretended himfeli to be a Coun-

try Gentleman, juft then come out of Cumberland,

and brought in a Portmanteau Trunk thither :

And the fame Day he fent a Letter to Mrs. Gar-

way, where he had lodged before, acquainting

her. That he was gone out of Town for a Week
Or ten Days. And, to give you farther Satis-

fadion, we fhall prove, that upon the fame fourth

Day of January, in the Night of which this un-

fortunate Gentleman was murder'd, the Prifoner

was at one Mr. Robert Humfton's Lodgings at the

Golden Key in Fleetfteeet, over-againfl Fetter-Lane

End, at near Nine of the Clock at Night, and be-

ing aflc*d by Mr. Humfton to ftay and fup with him,

he faid, he could not, for he had been about ear-

neft Bufinefs that Day, which was to be done

that Night, and that a Gentleman flayed for him
in the Street, to go with him about it, and fo he

went away. And foon after, about Nine of the

Clock the fame Night, two Men flanding in

Fleet-ftreet, at Fetter-Lane End, call'd for a Coach,

and ask'd the Coachman if he knew Dr. Clenche,

who dwelt in Brownlow-Jlreet in Holborn •, and the

Coachman reply'd, he did know the Street, but

not the Doftor : whereupon they went into the

Coach, and ordered him to drive to the End of

Brownlow-Jireet j and when they came thither, one

of them called to the Coachman, and bad him go
to Dr. Clenche's, and tell him, that two Gentlemen
in a Coach, at the End of the Street, deflred him
to go with them to a Patient that was very fick ?

which the Coachmin did. And he found the

Doftor in his Night-Gown and Slippers, and
jufl a going to Bed ; but he immediately dreffed

himfelf, and went to them into the Coach. And
it fell out very happily for the further Difcovery

of this Murder, that while this Coach flood

at the End of Brownlow-Jlreet, a young Gentle-

woman ftanding at her Door near it, and
fancying that while the Coachman went on the

Errand, the Gentlemen would flip out of the

Coach (I think they call it Bilkingj fhe watch'd
them. And a Lamp that lighted crofs Holborn,

over-againfl Brownlow-Jireet End, and another

about the Middle of Brownlow-Jlreet, gave fuch a

Light into the Coach, that fhe plainly faw one

of the Men that fat in it, and fee him look out

of the Coach after the Coachman, and heard

him fwear at the Coachman, becaufe he made
no more Hafte in going to the Doctor's Houfe i

and fhe is very certain that the Prifoner at the

Bar is the fame Perfon that look'd out of the

Coach, and that did fwear at the Coachman,
and is more confident of it from the Remarkable-

nefs of his Voice. For fhe hearing of this Mur-
der, and remembring thefe Circumftances, fhe

went to Ne'wgate to fee the Prifoner, and hearing

his Voice in another Room, before fhe faw him,

fhe. declared to the Perfons that were then with

her, that the Voice fhe then heard, was the Per-

fon's Voice that fhe faw look out of the Coach,

and that did fwear at the Coachman ; and af-

terwards, when fhe came into the Room where
the Prifoner was, though with feveral other Men,
fhe pointed to him as the Perfon, and fhe hearing

him then fpeak again, declared to the Perfons

with her, that both by his Voice, and by his Coun-

tenance, fhe knew him to be the fame Man. And,
my Lord, after thofe Gentlemen had gotten the

Dodlor into the Coach, one of them called to

the Coachman, and bad him make hafte and
drive them to Leaden-Hall-Market, and when they

were come within Holborn-Bars, one of them cal-

led to the Coachman, and bad him drive fafler

;

whereupon the Coachman drove them very faft

through Holborn to Leaden-Hall-Market-Gate;

and when he came there, one of them bad him
drive to the Pye without Aldgate Cbefore which

Time, without Doubt, the Murder was conimit-

ed upon the Doftor, for his Hat was found next

Morning in Holborn, near Fetter-Lane End ; but

the driving fo long about after, is fuppofed to he

done, left the Dodior might recover) ; and when
they were come without Aldgate, one of them
ordered the Coachman to ask there for one Hunt

a Cbyrurgeon ; which he did, and being anfwered,

that no fuch Perfon v/as there, he ordered the

Coachman to drive back again to Leaden-Hall,

and when they came there, one of them called

the Coachman, and gave him three Shillings and
Six-pence, and bad him go into the Market
there to one Hunt a Poulterer, and buy them a

Couple of Fowls, but the Coachman could not

find any Hunt a Poulterer ; but however he bought

a Couple of Fowls for three Shillings, and when
he came with them to his Coach, the two Gentle-

men were gone, and the Doftor left in the Coach,

murder'd, with a Handkerchief tied faft about

his Neck, with a Coal in it Cwhich will be pro-

ved to be the Prifoner's Handkerchief.^ Befides,

there was a Boy in the Street there, who took

Notice of the Coachman's being fent of an Er-

rand, and faw the two Perfons cortie out of the

Coach in great Hafte, and he going towards the

Coach before they went out of it, one of them
did fwear at him to be gone, and of him the

Boy took moft Notice, and was as pofitive as

any Man can be to the Perfon of one that he
never faw before, tliat the Prifoner now at the

Bar was one of them, and was the Perfon that

did then fwear at him ; but this Witnefs is Ipi-

rited away, and cannot be heard of, although he
hath been defcribed in the Gazette, and diligent

Search and Enquiry has been made after him.
But we have his Examination upon Oath before

the Coroner ; and we muft fubmit to the Court
how far that Ihall be admitted as Evidence.

Gen-
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Gentlemen, we will call our Witneffes, and if With Mrs. Vanwicke, in a Bond to perform Cove-

they prove all this Matter, I believe every Man
here will be fatisfied that the Prifoner at the Bar

is guilty of this bafe Murder.

Mr. Darnel. Pray call and fwear Mr. George

Wigmore. (Who was fworn'uoith others.)

Mr. Darnel. Pray, Mr. JVigmore, tell my Lord
and the Jury what you know of any Money that

waslent by Dr. Cknche, and to whom.
Mr. George JVigmore. May it pleafe your Lord-

Ihip, there was a Draught of a Mortgage from
Mrs. Vanwicke to Dr. Clenche^ made by a Gentle-

man oiGrayS'Inn, for the Sum of One hundred and
twenty Pounds, and I ingrofs'd it ; and I paid

by the Doftor's Order, above threefcore Pounds
of the Money, and the reft of it was fatisfied be-

fore ; and upon Sealing of' the Mortgage for the

Money, Mr. Harrifon, and one Mr. Rowe^ fell

out about their Dividend of the Money, and

called one another ill Names ; and Mr. Rowe
produced a Bill of what he had done and laid out

for Coach-hire,and otherThings for Mrs. Vanwicke,

and Mr. Harrifon -Sin&h&hiidi high Words about it,

and called one another Rogues ; fo I told them,

if they could not agree, I would put the Money
up again, and carry it Home ; but Mrs. Vanwicke

and they did agree at laft, and fealed the Mort-
gage, and I paid the Money ; and Mrs. Vanwicke,

and Mr. Harrifon took out twenty Pounds of the

Money, and paid it to Mr. Rowe; and after

Mr. Rowe was gone, they defired me to go with

them to the Toung Devil Tavern, and they both

ufed hard Expreffions there againft Mr. Rowe.

L. C. J. Who was the Mortgage made to ?

Mr. Wigmore. My Lord, it was made to Dr.

Clenche for One hundred and twenty Pounds.

Mr. Harrifon. Pray, Sir, will you tell the Jury
how much Money the Gentlewoman had, and
if Mr. Rowe had not ftept between me and her,

I had not been in Queftion.

Mr. Wigmore. Mrs. Vanwicke acknowledged

that the Money I paid her, made up One hundred

and twenty Pounds.

L. C. J. What did you hear the Prifoner fay

againft Dr. Clenche ?

Mr. Wigmore. My Lord, I do fay that he was
very troublefome to the Doftor.

L. C. y. Were there any Reproaches caft upon

the Doflor at that Time ?

Mr. Wigmore. No, my Lord, only upon Rowe,
becaufe he was a Truftee.

Mr. Darnel. Did you hear him fay any thing

againft the Dodor ?

Mr. Wigmore. Indeed I cannot particularly fay.

L. C. J. He is upon his Oath, and he is fen-

fible and underftands the Queftion.

t' Mr. Wigmore. He did fay very ugly Words, and

when I met him afterwards in the High-Way,
he was very huffy, and I thought he would have

drawn his Sword upon me.

L. C. J. What did he fay of the Doftor ?

Mr. Wigmore. I cannot fay particularly what

he faid.

L. C. J. Stand down.
Mr. Darnel. Call Mr. Thomas Jphnfon. {Who

was fworn, andfiood up.)

Mr. Darnel. Sir, Pray give the Court an Ac-
count what you know concerning this Matter.

Mr. Johnfon. My Lord, I believe I fhall fay

nothing that Mr. Harrifon will contradift ; I was

Attorney for Dr. Clenche between him and Mrs.

Vanwicke., and I fued Mr. Rowe, that was bound

nants for Re-payment of the Money lent her by
Dr. Clenche upon Mortgage ; and I advifed the

Dr. and told him. Don't let us trouble the Te-
nant, but let us take Rowe firft ; and I fued Rowe,
and had him arrefted, and after fome time, I faw
that the Mortgage muft do our Bufinefs, for Rowe
could not pay the Money ; whereupon I caufed a
Declaration in Ejeftment to be delivered againft

Mrs. Vanwicke's Tenant of the Houfe mortgaged
by her to Dr. Clenche, and then Mr. Harrifon came
to me, and he exprelTed himfelf againft the Do-
ftor after a ftrange rate, and laid his Hand upon
his Sword ; fo, my Lord, I faid to him, What a

Fool do you ma.ke of yourfelf ? muft none go
to Law, but they muft ask your leave ? I fup'pofe

Mr. Harrifon cannot deny this. Then Mr. Har-

rifon preferred a Petition to the Lords Commif-
fioners of the Great Seal for Mrs. Vanwicke,2LtA,

thereby fuggefted to their Lordfhips, that fhe was

wronged in the Purchafe, and in' the Mortgage
Money, and that twenty Pounds of it was a for-

mer Debt of her Husband's •, and fie finding fhe

could have no Relief before them without Pay-

ment of the Mortgage Money, he grew trouble-

fome -, yet fays I, Mr. Harrifon, What fhe hath

done, I cannot help, but if fhe would pay the.

reft, I told him I would abate her twenty Pounds,

and the Intereft Money alfo.

Mr. Darnel. Pray, Sir, did the Doftor defire

you to ad; for him in your own Name, becaufe

he had no mind to meet with Mrs. Vanwicke and

the Prifoner ?

Mr. Johnfon. The Doftor did find himfelf too

deeply concerned with them, and he did not

care to have to do with them ; whether it was

that he was afraid of his Life, I cannot fay ;

but he faid to me, Pray, Sir, go on, I will put

all into your Hands, and I will truft you with

all the Afi^air, and let them come to you, and

not trouble me, own it to be your own •, and I

told him I feared none of them, and the Do-

ftor gave out. That he had made over all to me,

although he had not, and upon this, I fear, comes

this unfortunate Bufinefs, and the Doctor's Lady
muft look after it herfelf.

'

L. C. y. What did he fay when he had laid

his Hand upon his Sword in your Study ?

Mr. yohnfon. He faid the Dr. had cheated the

Widow, and he faid. That he would be revenged

on him, as near as my Memory will ferve me -, I

fuppofe he will not deny.it ; whether he did this

in a PafTion, or to affright the Dodlor or no, I

cannot tell.

L. C. y. Was that before you offered to abate

the twenty Pounds ?

Mr. yohnfon. It was before I offered to abate it.

Mr. Harrifon. How long was it before Dr;

Clenche was murdered ?

Mr. yohnfon. I think it was about a Fortnight,

or three Weeks, or a litde more.

Mr. Harrifon. I never threatned the Dodlor in

my Life, but I faid, Rowe had been a- Villain, and

a Cheat, and he and Rowe were the Men, and I

fhall make it appear that the Dr. never wrong'd

the Widow.
L. C. y. How csime Row£ to be intrufted or

concerned with the Money ? -•

Mr. yohnfon. My Lord, Mr. Cornelius Vand^naft-

ker, a Merchant, gave a Legacy of five hundred

Pounds to the Widow Vanwi£k£ and her Children-,

and
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and Mr. Rowe was a Truftee on the Purchafe, and

had by that the Management of the Affair.

Mr* Darnell Call Mr. Ceorge Howard.

(tVho being fworn^ flood up.)

Mr. T>arnell. Mr. Hotvard^ Give the Cout-t an

Account of what you know concerning the Pri-

foner's threatning Dr. Clenche.

Mr. Howard. My Lord, I was at Joe's Coffee-

houfe near tVarwick-Houfe in Holhorn^ fome con-

fiderable time before Dr. Clenche was murdered,

where Mr. Harrifon ufed feveral very virulent

Expreflions againft Dr. Clenche ; among others,

brte was, That he was a Rogue and a Rafcal,

and dcferved to have his Throat cut. Mrs.

Vanwicke was then in Company, and they both

faid. That they then came from^ Dr. Clenche's.

Mr. Darnell You are fure he faid that Dr.

Clenche deferved to have his Throat cut ?

Mv. Howard. Yes: He faid. That Dr. C/(?«^/^^i

deferved to have his Throat cut.

Mr. Harrifon. Who was I talking to?

Mr. Howard, You were talking to Mrs. Mary

Sheriff.

Mr. Darnell Call Mrs. Mary Sheriff.

(Who was fworn, andflood up.)

Mrs. Sheriff. My Lord, Mrs. Vanwicke came

to my Houfe with Mr. Harrifon^ and defired me
to go with her to Dr. Clenche's Houfe ; and when

we came there, fhe defired him to let her have

Twenty Pounds more, and he faid. No ; If his

Houfe were full of Money, he would not lend

her any more, fo long as Ihe kept Mr. Harrifon

Company, for he would fpend it ; and he advi-

fed her to be a Gentleman's Houfe-keeper, and

he would help her to a Place -, and told her withal.

That fhe owed him One hundred and twenty

Pounds, for which he would take One hundred

Pounds; and we left Mr. Harrifon behind us at

my Houfe, and did not take him with us, be-

caufewe were afraid he might anger the Dodlor,

and fall out with him -, fo when we came back,

Mr. Harrifon asked Mrs. Vanwicke^ what Dr. Clenche

faid j Why, fays fhe, he faith. That he will not

lerid me any more Money while I keep you

Company, for you will fpend it, and that I muft

go to Service. To Service ! faid Mr. Harrifon,

God damn him, have a Perfon of your Quality

go to Service ! he deferves to have his Throat

cut ; let me alone, I'll manage him as never any

Man was managed ; and fo away they went to-

gether.

Mr. Harrifon. Did not you fay. That as you

hop'd to be laved, that I was innocent of the

Thing ?

L. C. J. She does not accufe you of doing the

Fadt, but gives an Account of fome ExprefTions

that paffed from you.

Mrs. Sheriff. You were always talking againfl

Dr. Clenche, and you faid, God damn him, he
was an old Rogue, and that Mrs. Vanwicke was
almofl ftarved to Death.

Mr. Harrifon. Rowe, Rowe, I meant, my Lord.
(The Prifoner then being in a Paffion.)

L. C. J. Mr. Harrifon, do not fall into a PafTion;

it may be more to your Advantage in the mak-
ing your Defence, if you keep your Temper.

L. C. J. Witnefs, what were the Words that

he faid againft Do6tor Clenche ?

Mrs. Sheriff. Why, he fpeaking of Dodor
Clenche, faid to Mrs. Vanwicke, God damn him,
would he have a Perfon of your Quality go to

Service! he deferves to have his Throat cuti

Well, Madamj fays he, be contented, I'll manage
him as never any Man was managed.

Mr. Harrifon. What had you for your Swear-

ing?

Coroner for the King and ^ueen. Witnefs, he

asketh you. If you had any thing for your Swear-

ing againft him ?

Mrs. Sheriff. No, I had nothing, neither have
I need of any thing ? I had not fb much as my
Coach-hire.

Mr. Darnell Call Mrs. Elizabeth Weft.

(Who was fworn.)

Mr. Darnell Miftrefs, give an Account to the
Court, what you know about the Prifoner's com-
ing to demand Rent of youj and what pafTed.

Mrs. Weft. May it pleafe your Lordfhip, this

Gentleman, the Prifoner, came to me two or
three Days before St. Thomas's Day laft, and
defired me to give him fome Rent for Mrs.
Vanwicke, and I told him I had no Power to pay
him, becaufe I was warned by Dr. Clenche to

pay no more ; fays he to me again, Dr. Clenche

and Rowe, are great Rogues, and great Villains.

Sir, fays I to him again, I believe that the Do-
ftor is a very honeft Man : No, fays Mr. Har-
rifon, he is a great Villain, and he will never
die in his Bed ; which of them he meant, Mr.
Rowe or Dr. Clenche, I cannot tell. And Mrs.
Vanwicke, and Mr, Harrifon, a little time before

that, preffed me to let them have fome Shop
Goods in Part of her Rent, to grow due, and
fhe made great Complaint, that her Children

were ready to ftarve, and I then told them, that

Mr. Johnfon had fore-warned me to pay more
Rent to Mrs. Vanwicke, and if I did, I fhould

pay it again -, and therefore I would not pay any
more Rent to her, or deliver her any Goods,
until fhe had agreed with Mr. Johnfon ; and then

Mr. Harrifon faid, that Mr. Johnfon was a great

Villain and a great Rogue, and that they had
all combined together to cheat the Widow.
And Mr. Johnfon being at my Houfe, Mrs. Van-

wicke fell upon him in a great Rage, and faid, fhe

would tare his Throat out, and laid hold on him,
and Mr. Johnfon got from her, and went away in

great Hafte. And the laft time I faw Dr. Clenche,

I preffed very hard upon him, to let Mrs. Van-

wicke have more Money ; and the Doftor faid,

that fhe would never do any good with it, for

fhe fpent it all upon Mr. Harrifon ; and I wifhed
him to let her have twenty Pounds more, and he
faid. That he advifed her to go to Service, and
that he had wifhed her to a Service of Twenty
Pounds a Year, and fhe abufed him for it.

L. C. J. What Cloaths had the Prifoner on ?

Mrs. Weft. My Lord, he had an old Thread-
bare black Cloth Suit of Cloaths on, which look-

ed very fhabby.

Mr. Harrifon. What Religion are you of,

Miftrefs ?

Mrs. Weft. I was born and bred a Proteftant.

Mr. Harrifon. I believe you are a Papift, and
will fwear any thing; you keep Roman Ca-
tholicks in your Houfe, they have murdered
Dr. Clenche, for ought I know.

L. C. J. Did Mr. Harrifon ever lodge in your
Houfe ?

Mrs. Weft. No, my Lord, I have none but
Perfons of Quality lodge in my Houfe, and
they belong to the prefent Government.

Mr. Darnell. dW Ann Watfon.

(Who was fworn.)

Mr. Darnell
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Mr. Darnell Pray, tell my L.ord and the Jury,

what you know of Mr. Harrifon\ taking of Lodg-
ings at Mr. Garwaf% Houfe, and when it was ?

Anne Watfon. He came about fix a Clock at

Night, the Day before Chrijlmas-Eve laft, to my
Mailer's, Mr. Garway*s Houfe, and told us, that

he was newly come out of the Country; and

lodged there that Night, and fo he did until

and upon the laft Night of December ; and on

the firft Day of January he went out, and ftaid

out that Night i and on the Sunday, the third of

January laft, at Night, he came again with a

Perfon with him, and fetch'd away his Port-

manteau-Trunk and Things, and paid for his

Lodging ; and in his Ablence there was a Let-

ter left for him, which I gave him, and he faid,

it caijie out of the Country, and that he had a

Friend fick in the Country, and did intend to go

down to fee him, being one from whom he ex-

pelled a Legacy, and he left that Letter on the

Kitchen Window, and on the Monday after, being

the fourth Day of January laft, he fent a Letter,

fignifying he was gone out of Town.
CThen the Letter was produced, marked with the

Tenny-Pojl Mark.)

Mr. Darnell. Who knows Mr. Harrifon^?, Hand ?

Mr. John/on, take that Letter and look upon it,

and tell the Court if you think it to be Mr. Har-

r//o»'sHand.

(Mr, Johnfon takes the Letter and looks upon it.)

Mr. Johnfon. My Lord, I believe it to be

Mr. Harrifon's Hand.
Mr, Darnell. My Lord, I defire that the Let-

ter may be read.

L. C. J. Mr. Clerk of the Peace, read the

Letter ; and the Subfcription firft.

(Clerk of the Peace reads.)

To Mrs. Garraway, at the Hand and Apple in

Threadneedle-Street, near the Royal-Ex-

change, Prefent.

Mrs. Garrawayj

I
"AM firry it Jhould be fuch an Inconveniency to

you, as it is. I have left with your Maid,

Three half Crowns, and if it is not enough, I will

give you more. I am gone out of Town for a Week

or Ten Days, and as foon as I come again, I will

wait on you ; which is all till I feeyou, from

Your Friend,

' ifihjan. 1691. and Servant,

H. Harrifon.

Mr. Darnell. Call Mr. Henry Garway and his

Wife. {Who were called and fworn.)

Mr. Darnell. Mrs. Garway, take that Letter,

and look upon it, and tell the Court, when you

received it,

"then fhe takes the Letter which was produced,

and read as before, and looked upon it.

Mrs, Garway. My Lord, I received this Let-

ter on Monday the 4th Day of January laft.

L. C. J. Watfon, when did he leave the

Lodgings, lay you ?

Jnne Watfon. He went away the firft of

January laft, about nine a Clock in the Morn-

ing, and returned not that Night, but on the

fecond of January laft, he was at my Miftrefs's

Shop again (as my Miftrels told me) and he

came about five a Clock on the next Sunday Night

(being the third of January laft) with ^ Perfon
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with him, to my Mafter's Houfe, and fetch'd

away his Portmanteau-Trunk and Things, and

left Three Half Crowns with me for his Lodg-
ings, which I gave to my Miftrefs,

Mr. Darnell. Call Mrs. Catherine Jackfon.

(Who was fworn.)

Mr. Darnell. Pray, tell my Lord and the Jury,

what you know concerning Mr. Harrifon'?> coming
to lodge at Mr. Garway*?,, and when he went
away, and what you know of any Handkerchief
he had.

Mrs. Jackfon. He came on the Day before

Chriftmas-Eve, to lodge at my Father's, Mr. Gar-

way'i Houfe, and lodged there leveral Nights,

and went away the third of January at Night,

with his Things, but was abfent fome Nights be-

tween his coming and going away, and whilft

he lodged there, I obferved a Handkerchief in

his Hand, as I was making a Fire for him in his

Chamber, and the more, becaufe he had faid he

was a Parliament-Man, and I thought it more
like a Seaman's Handkerchief, than a Parlia-

ment-Man's, and our Maid had an Apron of the

fame kind of Stuff.

(Then the Hatidkerchief was produced in Court

by the Coroner, and the Coal in it, where-

with Dr. Chncht was Jirangled.)

Mr. Darnell. Mrs. Jackfon, I defire that you

would look upon that Handkerchief, and tell the

Court what you know of it.

Mrs. Jackfon. This is the Handkerchief that

I faw Mr. Harrifon hold to the Fire, when I was

making of it in his Chamber, or very like that

Handkerchief, for I obferved it to be very like

my Mother's Maid's Apron.

(Then a Piece of the Maid's Apron was pro-

duced, and they being compared, were very

like.)

Mr. Harrifon. Did you hear me fay, I was a

Parliament-Man ?

Mrs. Jackfon. Yes, I heard you fay fo.

Mr. Harrifon. Perhaps, you might hear my
Boy (ay ib.

Mrs. Jackfon. Your Foot-Boy faid, you were

a Parliament-Man : And you faid fo yourfelf.

Mr. Darnell. Call Mr, Garway again.

(He appeared.)

Mr. Darnell. Where is the Letter you receiv'd

from Mr. Harrifon, fince he was a Prifoner ?

L. C. J. What do you fay about a Letter that

came to your Houfe from the Prifoner ?

Mr. Garway. My Lord, I had this Letter

from him laft Saturday, direfted to my Wife,

and I believe it to be his Hand.
(He produceth the Letter.)

Mr. Darnell. My Lord, I defire that the Let-

ter may be read.

L. C. J. Read the Letter, Mr. Tanner.

(Clerk of the Peace reads.)

To Mrs. Garway, at the Hand and Apple in

Threadneedle-Street, behind the Royal-Ex.

change, Prefent.

Mrs. Garway,

I
Was informed Tefterday, that you are to appear

againft me at next Seffions. I am fure, you

never heard me mention Dr. Clenche, in all your

Life ; and if you do, it will look like Malice. My
Lord Chief Juftice is fenftUe of the Wrong done

me. This is allfrom
Tour Servant,

Henry Harrifon,

Rrr L.C.J.
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L. C. J. Mr. Harrifon, Did I ever tell you.

That I was fenfible of it ?

(To which he made no Reply.)

Mr. Darnell. Call Mr. John Cartwright.

{Who was/worn.)

Mr. Darnell. I would have you declare, what

you heard Mr. Harrifon fay, concerning Doftor

Clenche.

Mr. Cartwright. My Lord, upon the Third of

January lad, Mr. Harrifon came to Woodjlreet

Compter', it was on a Sunday in the Evening,

about Five or Six a Clock, I was Handing in

the Gate, and I let him in. Aflbon as he came

in, he asked how poor Mrs. Vanwicke did ; fays

he. She hath been wronged of Five Hundred

Pounds within thefe 12 Months: Then I let him

into the Court, and he went into her Chamber ;

and about half an Hour after, I was fent by my
Matter, tt) require fome Chamber-rent of Mrs.

Vanwicke, and I heard Mr. Harrifon and Ihe at high

Words, and in a great Paffion, and I heard Mr.

Harrifon {-^tTir, God damn his Blood, he would

be reveng'd of that Rogue, and named Clenche

or IVinche, I cannot tell which, and he would

have his Blood, ere it were long.

Mr, Harrifon. Where were you ?

J. Cartwright. My Lord, I was at the Cham-
ber-door, and there was no Body on that Side of

the Houfe, but Mr. Harrifon, Mrs. Vanwicke, and

my felf.

Mr. Darnell Call Mrs. Mary Jones.

(fVho was fworn.)

Mr. Darnell. Now, my Lord, I will call one

to prove, where he took a new Lodging, the

very Day the Murder was done.

L. C. J. Cartwright, was that in Mrs. Vanwicke'^

Chamber that you heard him fwear fo ?

Mr. Cartwright. Yes, my Lord, in her Cham-
ber, and none was with her, but he only.

Mr. Darnell. You, the laft Witnefs Mrs. Jones,

when did Mr. Harrifon come to lodge at your

Houfe ?

Mrs. Jones. He came on a Monday.

Mr. Darnell, What Day of the Month was it ?

Mrs. Jones. I can't tell what Day of the

Month, for I did not fet it down.
Mr. Darnell. Was it the Monday before he was

taken ?

Mrs. Jones. Yes, it was the Monday before.

Mr. Darnell. Whence did he pretend to come ?

Mrs. Jones. He laid. That he was come out of

the Country, and had formerly lodged in Fleet,

fireet, and that where he had lodged formerly,

they had left off Houfe-keeping, and were gone
into the Country.

L. C. J. Where is your Houfe ?

Mrs. Jones. In St. Paul^ Church-Yard, at the

Sign of the Golden-Ball.

Mr. Darnell. Call James Howfeman.
{Who was fivorn.)

Mr. Darnell Do you tell what yotj know, about

Mr. Harrifon^s being at Mr. Jones's Houfe.

Howfeman. My Lord, he came in about
Eight a Clock at Night, and brought a Porter

with him, and a Portmanteau Trunk ; and after

that, the Porter went out a little before him,
and then he followed him, and went out after.

Mr. Darnell, Did you hear him fay, from
whence he came ?

Howfeman. "No, I did not.

Mr. Darnell. Call Anne Evans.

{Who did not appear.)

Mr. Darnel Then call Mr. Robert Huwfiott.

{Who was fworn.)

Mr. Darnell. Mr. Humfton, I defire you will

give the Court an Account of Mr. Harrifon*s being

at your Houfe that Night Dr. Clenche was mur-
dered.

Mr. Humfton. My Lord, I met Mr. Harrifon on
Monday the 4th of January lafl, and he told me,
he was going to the Compter, to a Gentlewoman

that was much opprelTed, and that he wanted

Money to get her releafed ; upon which, I gave

him fome Money, and after fome Difcourfe, I

defired him to bring home my Gown, that

I formerly let him, and feemed angry with

him, for that he had feveral times promifed me
to bring it home, but had failed therein ; and

thereupon he promifed, that I Ihould have it that

Night: And that Evening about Nine of the

Clock, he came to my Lodgings, and brought

home my Gown, and when he came, I asked him,

if he had gotten Mrs. Vanwicke releafed : And
Mr. Harrifon anfwered. No. Upon which, I

blamed him for negleding an old Friend ; and

Mr. Harrifon execufed it, telling me. That he had

met with fome Perfons upon earneft Bufinefs,

which prevented him. And then I asked Mr.
Harrifon to ftay and fup with me, but he refjfed

it, faying. That he had been about extraordinary

Bufinefs that Day, which mufl be done that

Night, and that a Gendeman ftay'd in the Street

for him, and they two were going to do it.

L. C. J. Where do you live ? And how long

flayed he at your Houfe .''

Mr. Humfton. I lodged then at the Golden-Key

in Fleet-flreet, over againfl Fetter-lane End : He
came to my Lodgings about Nine of the Clock at

Night, and ftayed there but a little time.

L. C. J. What manner of Cloaths had he on?

Mr. Humfton. My Lord, he had a Cloak on,

but I cannot tell what Cloaths he had under it, he

brought my Gown up under his Cloak.

Mr. Darnell. Swear Efther King.

(Who wasfworn.)
Mr. Darnell. Do you know what time ^r.

Harrifon was at Mr. Humjlon's Lodgings ?

Efther King. It was on Monday the fourth Day
of January lafl:, about Nine of the Clock at Night,

as near as I can guefs, the Shop was fliut up, and
I let him out.

Mr. Darnell Where was it ?

Efther King. At the Golden Key in Fleet-flreet,

over again Fetter-lane End.
Mr. Darnell. What Cloaths had he on ?

Efther King. I cannot tell well, but he had a

Cloak on, I do not know what Cloaths he had on
befides.

Mr. Harrifon. Was it Eight or Nine a Clock ?

Efther King. It was near Nine, as near as I

can guefs.

^r. Darnell. Swear JohnSikes the Coachman.

(
Which was done.)

Mr. Darnell. Give an Account to die Court

what you know about carrying two Men in your

Coach, and how you found Dr. Clenche murdered.

John Sikes. My Lord, on the 4th of Janua-

ry lafl, being Monday, I was at the Play-Houfe,

and there I took up a Man and a Woman,
and carried them into the City ; fb I brought

the Gentleman back again , to the Green-

Dragon Tavern in Fleet-ftreet -, and then, he faid,

he would pay me by the Hour; he faid. That it

was but much about Nine a Clock. Then I left

him
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him, and was driving up the Street towards the

Temple, and two Men flood in Fleet-Jlreet, about

Fetter-lane End, and they asked me, if I knew
Dr. Clenche, who dwelt in Brownlow-Jlreet in

Holborn? I told them. That I did not know
Dr. Clenche, but I knew the Street. So they

went into niy Coach, and one of them bad me
drive thither, and I did, and ftopt at the Street's

End ; becaufe the Gate at the other End was

ihut, fo that I could not turn my Coach : And
one of them bid me go and tell the Doftor, That
there were two Gentlemen in a Coach at

the Street's End, that would defire him to go
with them to fee one that was not well. The
Doftor asked me, If I could tell who they

were ? Or, who it was, that he was to go to ?

I told him, that I could not tell. The Doftor

was in his Night Gown and Slippers, and he

dreffed himfelf: and when he came to the

Coach, one of them removed from his Place,

and gave him the hinder Part of the Coach, and

told him. That they had a Friend, that was not

well : And one of them bad me drive to

Leaden-Hall Market ; and when I came about

Holborn-Bars, one of them called to me, and ask-

ed me, Why 1 drove fo flowly ? And bid me
drive tafter ; fo I drove fail, and came x.o Leaden-

Hall: And then one of them bad me drive to the

Pye Tavern without Aldgate, and there or-

dered me to ftop. And when I had flopped

there, one of them called to me, and told me,

That I need not ftir out of my Coach-Box ; but

call to the Boy at the Tavern, and ask for one

Hunt a Chyrurgeon, which I did do : And when
the Boy came to me again, he faid, there was

no fuch Man. Then one of them bad me drive

back again to Leaden-hall; and in the Time I

flayed there, and turned my Coach, Aldgate was

fhut ; and when I came to the Gate, one of them

gave Six Pence to the Watch, and the Gate was

opened, and I drove to Leaden-hall G-xtQ. And
when I came there, I flopped again, and one of

then\ gave me half a Crown, and bad me go

and buy a Fowl of one Hunt a Poulterer -, but

after I had gone a little way from the Coach, he

called me again, and faid. Here, Coachman, you

had as good take another Shilling, and buy a

Couple: fo I went, and bought a Couple of

Fowls, but could find no fuch Poulterer as Hunt •,

fo I bought them of another, and I gave three

Shillings for them. And when I came back to

the Coach-Side, I found Dr. Clenche, (as I thought)

fitdng againft the Fore-feat, with his Head againft

the Culhion : I pull'd him, and cryed, Mafter,

Mafter, for I thought he had been in Drink, but

I could not get one Word from him -, and then I

went to the Watch, who were near ; and when

they came, we found him Strangled, with a

Handkerchief about his Neck, and a Coal in it,

plac'd jufl upon his Wind-Pipe, but the other

two Men were gone.

L. C. J. Had one of the two Men a Cloak on ?

J. Sikes. I cannot remember that.

L. C. y. What kind of Habit had he ? Had he

black Cloaths on ?

J. Sikes. My Lord, I cannot tell juftly what

Cloaths he had on ?

L. C. 7. You have heard him fpeak. What
faid he ?

J. Sikes. My Lord, he never fpoke to me j

it was the other Man.
Mr. Harrifon. What kind of Man was the

other? Was he lefs than I, or taller?

y. Sikes. He was taller than you, with hi^ ,

own Hair,

Mr. Darnell. Can you be pOfitive that the Pri-

foner at the Bar is one of thofe two Perfons ?

y. Sikes. My Lord, one of thofe two Perfons

had a Perriwig on, of a light coloured Hair : And
I do verily believe, that the Prifoner at the

Bar is the fame Perfon ; I cannot be pofitive he
is one of them, but as near as I can judge of a

Man whom I have feen but once, he is one of
them.

Mr. Harrifon. My Lord, I defire your Lord-
fhip to obferve the Time that he took the two
Men up, aud what Time it was they ran out of
the Coach.

L.C.y. Coachman, what Time was it that

they left your Coach ?

y. Sikes. About half an Hour paft Ten, and
it was about a quarter of an Hour paft Nine,
when I took them up.

Mr. Darnell. Pray let's ask the Coachman one
Thing more. Coachman, look upon that Hand-
kerchief, do you know it, and where did you
fee it ?

The Handkerchiefwas produced by the Coroner.

y. Sikes. I do believe that it is the fame
Handkerchief that was about Dr. Cknche*i Neck
when he was found murdered.

L. C. y. Call the Coachman again. Hark
you. In what Pofture did you find Dr. Clenche

when you came back to your Coach ?

y. Sikes. My Lord, he was fat in the Bottom
of the Coach, leaning on one Side, with his Head
againft the Cuftiion.

L. C. y. Was a Handkerchief then about his

Neck ?

y. Sikes. Yes, my Lord, I untied this Hand-
kerchief, and this is the fame ; and here is the

Coal that was lapt in it : it was lapt in the Mid-
dle of it, and it laid juft againft the Doctor's

Wind-Pipe.

Mr. Darnell. Call Mr. Rehne 3.nd Mr. Marriot.

(IVho were/worn.)

Mr. Darnell. Mr. Rebone, tell what you know
concerning the Handkerchief, and how you

found the Doftor.

He takes the Handkerchief, and looks on it.

Mr. Rebone. This Handkerchief was about

the Doctor's Neck, and the Coal in it, and it lay

juft upon his Wind-Pipe, when I faw him dead

in the Coach. The Coachman came to Mr,
Marriot's Floufe, and ask'd for a Conftable, and

we went to the Coach-Side, and there we found

him lying along ; and we took him, and car-

ried him to the Bull Inn, and there he was let

Blood on the Arms, and the Chyrurgeon took

about half a Spoonful of Blood out of his Right

Arm ; and he was let Blood on the other Arm,
but that did but juft trickle down, and we could

not get him to Life again ; and we found a Silver

Ink-horn in his Pocket, and that, and the reft of

his Things, were fecured. This is all I can fay

to the Matter.

Mr. Darnell. Call Mrs. Elianor JJbbolt.

(Who wasfworn.)

Mr. Darnell. Pray tell my Lord, and the

Court, what you know of any Perfons you faw

in a Coach at Brownlow-Jlreet End, that Night

Dr. Clenche was murdered.

Mrs, Afhbolt. May it pleafe your Lordfhip, I

went out of an Errand for one Madam Anwel.,

a Gentlewoman who lodges at my Mother's

R r r 2 Houfe,
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Houfe J and coming home again, I faw a Coach
flop at Broumlow-flreet End, between Nine and

Ten a Clock at Night, and the Coachman went

to the fide of the Coach : And one in the Coach

bad him go to Dr, Cknche's, and tell him. That
there were two Gentlemen ftayed for him in a

Coach ; and as he wient up the Street, he went

floWly, and looked back two or three times

:

Whereupon, one of the Perfons leaned out of the

Coach, and did fwear at the Coachman to make
Hafte ; and I went round the Coach, and could

difcern Mr. Harrifon's Face j and I ftayed, and

faw Dr. Cknche go into the Coach, and one of

them gave his Place to the Doftor.

Mr. Darnell. Why were you fo curious, Mi-
llrefs, and what did you obferve further ?

Mrs. AJhholt. I thought they might give the

Coachman a Slip. I well obferved Mr. Harrifon,

but do not know the other Man. There were two

Lamps burning, one in Brownlow-ftreet., and

the other in Holbourn^ over againft the End of

Brownhw-Jireet, and they lighted quite through

the Coach ; and the Men pulled themfelves back-

wards, when they faw me look on them : It was

that Night that the Dodlor was murdered. I

went to Newgate afterwards. Madam Cknche

defired me to go and fee Mr. Harrifon ; and when

I came to Newgate, it feems, he was writing

Letters, fo I ftaid before I went into the Room :

And there were two Men with me, and Mr. Har-

rifon was talking very loud ; faid they to me.

Who is that fpeaks now ? Why, fays I, it is one

of the Perfons that was in the Coach when

Dr. Cknche was murdered.

L. C. J. Who are thofe two Men that were

with you ?

Mrs. Ajhholt. One of them was one Mr. Jones,

a Coachmaker in Holhourn^ and the other was

Madam Clenche's Coachman.

L. C. J. Did you know the Prifoner, when
you faw him in Neivgate, to be one of them that

were in the Coach ?

Mrs. Ajhholt. Yes, I did -, I knew him to be

the fame Man, as foon as I faw him : And he

changed Countenance, as foon as he faw me.

Mx. Harrifon, My Lord, This Woman is cer-

tainly hired by the Villains that are againft me.
Pray, alk her, my Lord, Why (he did not make
a Difcovery fooner ?

L. C. J. Miftrefs, What fay you to that ?

Mrs. Afhholt. I acquainted Madam Anwell

what I had feen and obferved, and ftie told

Madam Cknche, after laft Seflions ; and then fhe

defired me to go to Newgate, to fee Mr. Harrifon,

and I went accordingly ; and I ftiould have told

it to Madam Cknche fooner, but my Mother was
loth I fhould be concerned about fuch a Thing.

Mr. Darnell. My Lord, we have feme Wit-
neffes who can give your Lordfhip an Account,

that one of our Witnefles, whom I mentioned to

your Lordfhip before, is fpirited, or withdrawn

from us, by a Gentleman that faid he came to

him from the Prifoner, and defired him to be kind

to the Prifoner ; which Witnefs is fince abfent,

and net to be found : his Name was Andrew

Bowfell, a Youth, and an Apprentice to one

Mr. Tims, a Shoemaker.

L. C. J. You muft prove upon him, that he

made him keep away.

Mr. Darnell. Call Barnabas Smith.

{Who was fworn.)

Mr. Darnell. Give my Lord and the Court

an Aecount, what you know of this Matter.

Mr. Smith, My Lord, This Andrew Bowfell,

which the Council for the King fpeaks of, was
fent to Leadenhall-ftreet of an Errand, to the

Bull-head Alehoufe there. And as he was going
along, a Gentleman met him, and alked him, if

he was not an Evidence againft Mr. Harrifon : And
being told by the Boy that he was, he defired him
to be kind to him j and pulled out a Piece of
Money, and offered it him, defiring him to be
kind to Mr. Harrifon. Upon which the Youth re-

plied. That he owed him Nothing, and Nothing
he would take. Then the Gentleman told him.
That he would conAe again another Time, and
fend for him near to his Mafter's. So the Boy
faid, and told me: And faid further. That if he
could have gotten him to have gone to the Bull^

head Alehoufe, he would have feized him.
Mr. Darnell. What is become of the Boy ?

Mr. Smith. Truly, we do not know what is

become of him, we never heard of him fince the
fixth Day of March laft.

Mr. Darnell. Call his Mafter, Mr. Richard
Tims. {fVho was fworn.)

Mr. Darnell. Tell my Lord, and the Court,
what you know of this Matter, and what is be-

come of your Apprentice, Andreiv Bowfell.

Mr. Ttms. My Lord, He went away from me
on the fixth Day of March laft ; he was inticed,

away by three Soldiers that Night, and on the

Morrow-morning one of them came and demanded
his Coats, Shirts, and Neckcloths : Says I to him.
Who fent you, and who is your Captain .? and he
anfwered, why. Captain //t^rm : He huffed, and
faid. That if I would not give him the Cloaths,
he would fend his Officer ; and then I told the

Soldier, I would have him before a Juftice of the

Peace, fo he went away, and never came to me
again : And I could never hear of my Apprentice
fince, tho' I have made great Enquiry after him.

L. C. J. Did your Servant tell you of any
Money that had been offered him by the before-

mentioned Gentleman ?

Mr. Tims. No, my Lord ; he did not tell me,
but he told Mr. Smith, the Witn(?fj at was laft

examined, as he told me.

Mr. Darnell. My Lord, I defire that An-
drew Bowfell's Examinations before Mr. John
Brownef the Coroner of London, upon Oath, may
be read.

Which being -proved by the Coroner, were dire£led

to be read.

Clerk of the Peace reads. 1 2 . Januarii, 1 69 1

.

Andrew Bowfell, Servant to Richard Tims, Shoe-
maker, fworn and examined touching the Death
o^ Andrew Cknche, Dodior in Phyfick, deceafed,

faith, that he, this Informant, being fent to Mr.
Parkefs, at the Bull-head A\t\iQuk in LeadenhalU

Street.^ on Monday laft was Se'nnight, being the

Fourth of this inftant January, between the Hours
of Ten and Eleven of the Clock in the Evening,
faw a Coach ftanding againft Leadenhall-Market ;

and heard fome Perfon that was in the Coach fay.

Make Hafte : And this Informant fays, that,

according to the beft of his Remembrance, he
heard him talk of a Poulterer's. And this Infor-

mant fays. That foon after the Coachman was
gone into the Market, this Informant faw two
Perfons go out of the Coach, one whereof had,
as this Informant believes, a black Coat on ; and
that this Informant faw the fame Perfon, as foon
as he came out of the Coach, fling a Cloak over
him : and then both the Perfons went through

the
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the Mirket on theWeft Part. And this Informant

faith, Thar this Informant going to look into the

Coach, the Perfon that had the Cloak on him,

cry'd Damn him ; and this Informant faith. That

he, this Informant, thereupon going away, went

to Mr. P^r^^^r's, and told them, that two Perfons

had cheated a Coachman, or to that Effeft.

And. Bowfell being further Examined the 23^
"DvjoiJanuary^ 1691. touching the Death oi An-

drew Clenche^ faith,That he hath feen Uen.Harnfon^

now a Prifbner in their Majefties Gaol of New-
gate^ and believes he was one of the Perfons that

came out of the Coach at Lendeit-hall, a little

after Ten of the Clock at Night, on Monday the

^th of this Inftant January ; and believes he

knows him by his Voice. And foon after, this In-

formant underftood that the faid Andrew Cknche

was murder'd in a Coach, being the fame Coach

which the faid Harrifon^ and another Perfon un-

known, a little before went out of.

L. C. J. Mr. Harrifon, What have you to fay

- againft that which hath been proved againft you ?

what Defence can you make ?

Mr. Harrifon. My Lord, I did attend Dr.

Clencbe about a Mortgage that was made him by

Mrs. Vanwicke, and Dr. Clenche did pay one Hun-
dred Pounds, but this Gendewoman would pay,

or allow Rowe but, Fifteen Pounds, and we did

not know how to get the Money from Rowe, fo

we petition'd the Lords Commiflioners about it,

which was above Six Months before Doftor

Clenche was murder'd ; and Mr. Fairheard won-

der'd that I would put Doftor Clencheh Name
into a Petition with fuch a Rogue as Rowe \ and

I do pofitively fay. That I had not feen Doftor

Clenche in a Month before, and if Do6lor Clenche

had died in his Bed, it had been the fame thing

to me ; and, my Lord, Mr. Johnfon and I had ne-

ver any angry Words between us ; and I have the

Report in Chancery, which I had from Sir John

Hojkins, which I will read, ifyour Lordfhip pleafes.

L. C. J. Let's fee it.

Which was banded to the Lord Chief Jufiice,

fitting on the Bench.

Mr, Harrifon. My Lord, that is the Original,

which if your Lordfhip pleafes to remember, I

had Rowe before you twice about it •, and it is

Rowe that hath been the Rogue, and therefore

what Occafion had we to be angry with Doftor

Clenche ?

1'hen the Report was perus*d hy the Lord Chief

Jufiice, and returned to hifft.

L. C. J. Mr. Harrifon^ this will do you no

good, not being to the prefent Purpofe ; there-

fore proceed in your Defence.

Mr. Harrifon. Now, my Lord, I have fome

WitnefTes to prove where I was at the Time that

the Coachman fays the Murder was done.

Cryer., call Thom^ Turner a Porter, and Mr.

NbccafFee.

IVho appeared, hut were not fwom, and examined

apart, at the Requefi of Mr. Darnell, the

Kin^s and keen's Council.

Mr. Harrifon. My Lord, I fhall prove by thefe

Witnefles, that I was elfewhere when the Coach-

man faid he took up thofe two Men, a little af-

ter Nine o'Clock. Pray, h/Lr.'Turner, give an Ac-

count to the Court, what time it was I called you

to carry my Trunk.
Tho. I'urner, My Lord, I was, about Seven of

the Clock in the Evening, the 4th Day of Ja-

maty laft,at the ^wo Kings and Key'iaFleel-flreett

^97
over againft Salijhury-Court % and I was told. That
a Gentleman at Joe'% Coffee-houfi in Salifhwy-Court

^

wanted a Porter ; and I prcfently went to him
thither, and it was this Mr. Harrifon ; and he bad
me take up his Trunk, which I did, and carried

it to the Two Kings and Key, and he went widi
me ; and he afked me to get fome Linen wafh'd
for him againft the next Day at Noon -, and he
gave me fome Linen, which I carried to my
Wife to wafh for him, and return'd to him again
prefently-, and I went witli him from thence,
and carried his Trunk to his Lodgings in Paul'^

Church Tard; and when I haddeliver'd his Trunk,
I left them there; and then it was about Eight of
the Clock at Night.

L. C. J. At whofe Houfe was it you deliver'd

the Trunk ?

Thomas Turner. My Lord, it was at Mr. Jones'^
Houfe in Paul's Church Yard.

L. C. J. And did he ftay within ?

Thomas Turner. No, my Lord, he went out
prefently after me.

L. C. y. Were you any where elfe with him
that Night, befides at the Places you have men-
tioned ?

Tho. Turner. No, my Lord.
Mr. Harrifon. My Lord, I will prove that

Mr. Humjion miftakes an Hour.
Mr. Humjion. I cannot miftake an Hour, be-

caufe the Shop is fhut up about Nine a-CIock, and
it was fhut when you came firft to my Lodgings.

Mr. Harrifon. My Lord, there flands in Court
one Thomas Johnfon, Apprentice to Mr, Pemmeli
he can tell what time a Night it was I came to Mr.
HumJlon\ he let me in ? I defire he may be call'd.

Mr, Darnell. Swear Thomas Johnfon,

{Who was fworn.)

L. C. J. What dme of the Night was it that

Mr. Harrifon came to fpeak with Mr. Humjion, on
that Night Dr. Clenche was murder'd ?

Tho. Johnfon. My Lord, on the 4th of January

laft at Night, Mr. Harrijon came to my Matter's

Houfe, and knock'd at the Door ; and I went to

the Door, and open'd it, for I had fhut up the

Shop ; and he afk'd me if Mr. Humfton was with'

in? And I told him, he was : And he came in,

and went up to Mr. Humjion's Chamber ; and it

was then about Nine of the Clock, as near as I

can guels.

L. C. J. Where is your Matter's Houfe ?

Tho. Johnfon. My Lord, it is the Golden Key

in Fleet-Jlreet, over againft Fetter-lane end.

Mr. Harrifon. Pray call Adam Maccaffee, Mr.
White, Mr. Garden, and John Allen.

Who appeared. And Mr. Maccaffee flood up.

Mr. Maccaffee. Upon Monday the 4th Day of

January laft, the Prifoner was at my Houfe, and
ftay'd from Nine a-Clock till paft Eleven, and
play'd at Cards with one Mr.^^^-^^r, and one Mr.
White and his Wife ; and he ftay'd till it had

ftruck Eleven a-Clock.

L. C. J. Where is your Houfe^: Sir .?

Mr. Maccaffee. My Houfe is vcn'Chancery-Lane,

over againft Serjeants-Inn.

L. C. J. Did he tell you where he had been

before ?

Mr. Maccaffee. He faid. That he had been to-

wards the City, and was very cold.

L. C. J. Did he fay any thing of Mr. Humfton?

Mr. Maccaffee. No, my Lord.

Mr. Darnell. Pray what Room were you in ?

Did you play at Cards in the Kitchen ?

Mr. Maccaffee,
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Mr. Maccaffee. Yes.

Mr. Darnell Were they up Stairs ?

Mr. Maccaffee. No, my Lord.

Ij)rd Mayor. At what time a Night did they

come in ?

Mr. Maccaffee. Betwixt Nine and Ten a Clock,

my Lord.

L. C. J. What made you take Notice of the

Day of the Month, and Hour of the Day ?

Mr. Maccaffee. My Lord, I heard that Doftor

Clenche was murder'd, and that Mr. Harrifon was

taxed with it ? and that made me take Notice of

the Day.

L. C. y. Call Mrs. Maccaffee. Whoftoad up.

L. C. y. Miftrefs, what time did Mt. Harrifon

come to your Houfe on the 4th of yanmry laft at

Night ?

Mrs. Maccaffee. My Lord, it was near Nine a

Clock as any thing can be, when he came in firft.

L. C. y. How long did he ftay there ?

Mrs. Maccaffee. I cannot tell how long he

ftay'd, but there were two Accidents happen'd •,

one was, our playing at Cards-, and the other

was, that there was a Pick-Pocket carried by to

be pump'd at Lincolns-Inn ; it was from Nine to

Eleven before he went away, and there were

Mrs. While, Mr. Baker, and one Mrs. Faireleffe.

L. C. y. Did any one come with the Prifoner

to your Houfe ? in what Humour did he feem

to be ?

Mrs. Maccaffee. No, my Lord, there was no

one came with him, and he never ftirr'd out,

neither did he feem to be diforder'd -, he was

neither too merry, nor too melancholy.

L. C. y. Where did he fay he had been ?

Mrs. Maccaffee. He faid that he had been in

the City.

L. C. y. Did he ufe to frequent your Houfe ?

Mrs. Maccaffe. Formerly he did ; but I had

not feen him in half a Year before.

Mr. Darnell. How many were there, do you

fay ?

Mrs. Maccaffee. There was one Mrs. Faireleffe^

and one Mrs. White, and myfelf, and my Hus-

band was upon the Bed, and Mr. White came for

his Wife about Ten a Clock, to come home.

Mr. Darnell. Do you remember that Mr. Ba-

ker was there ?

Mrs. Maccafee. Yes, he was there.

L. C. y. Pray, Miftrefs, did Mr. Harrifon

come in, and find them at Cards ?

Mrs. Maccaffee. No, we went to Cards after-

wards.

L. C. y. Where was your Husband ?

Mr. Maccaffee. He was upon the Bed in the

Kitchen.

L. C. y. Call Mr. Baker. [Who flood up.}

Mr. Baker. This Gentleman, the Prifoner, is

a Stranger to me ; but here is a Letter that he

fent me two or three Days afterwards. I came

into Mrs. Maccaffeeh Houfe about half an Hour

after Nine a Clock, with two Women more:

Mrs. Maccaffee owed me Money, and I had been

in Lincolns-Inn, for I do fome Work there for Sir

Thomas Cook, and the Women ask'd me to play

at Cards ; and I faid, that I did not care to play,

becaufe I had been abroad, and could not get any

Money, which made me out of Humour. My
Lord, I never faw the Man in my Life before.

L. C. y. Who were they that play'd at Cards ?

Mr. Baker. It was one Mrs. Faireleffe, the Wo-
man of the Houfe, and Mr, Harrifon^ and myfelf.

L. C. y. Who were together ?

Mr. Baker. Mrs. Fairleffe and I, and the Wo-
man of the Houfe and Mr. Harrifon the Prifoner,

and we play'd for Penny a Corner. I cannot fay

any more to it, my Lord.

L. C. y. How long did he ftay ?

Mr. Baker. I left him aftef Ten a Clock,

and, as I hope for Mercy, I never faw him but

once before, and I had not known him again, but

by a particular Token.
Mr. Harrifon. Were there not fome Accidents

happen'd at that Time ?

Mr. Baker. Yes, there came a Vintner's Boy
to ask for a Woman, one Mrs. Frances, and lie

was in great Hafte, and a Pick-pocket was carried

up the Lane to be Pump'd at Lincolns-Inn Pump.
Mr. Harrifon. Call Mrs. Faireleffe, call Mrs.

Whipple. [neither of which appeared.'}

Call Mr. Sutton. [Who appeared.}

L. C. y. Where do you live, and what is your

Name ?

Mr. Sutton. My Lord, my Name is SvJton,

and I live in Stone-cutter-fireet.

Mr. Harrifon. Mr. Sutton, what time was it

that I was coming by, when one Mr. Ruffell and

you were drinking ?

Mr. Sutton. My Lord, it was about Eleven a

Clock at Night, at the King^s Head Tavern at

Chancery-Lane End.

Mr. Harrifon. What had Ion, a Cloak and a

Muff?
Mr. Sutton. Yes, I think you had a Cloak on.

Mr. Darnel. What time was it ? before or after

Eleven a Clock ?

Mr. Sutton. It was about a quarter before

Eleven.

Lord Mayor. What Day of the Month was it ?

Sutton. It was the fourth of yanuary.

L. C. y. Where was he going ? which way
went he ?

Mr. Sutton. He was going towards Fleet-

Bridge, my Lord, and I called after him, but

could not make him hear at firft; but after-

wards he came to us.

Mr. Harrifon. Pray call Mr. Ruffel.

[Who appeared.}

Mr. Ruffell. I can't hear, my Lord, but if you

pleafe to permit Mr. Sutton to (peak to me, I can

hear his Voice better than any Man's.

L. C. y. Speak as loud as you can. Sir, and

we will let you hear us ; Mr. Sutton muft not

ipeak for you.

Mr. Harrifon. Pray, Mr. Ruffell, what time of

Night was that you faw me go by you, when
you were drinking at the King^s Head Tavern ?

Mr. Ruffell. I can't tell, my Lord, I have

not heard a Clock thefe three Years.

L. C. y. Where were you going at that time

of Night ?

Mr. Ruffell. I was going to Wildflreet, to the

Chyrurgeon's-Arms, to receive fome Money.
L. C. y. How came Mr. Sutton to go with

you?

Mr. Ruffell. He had been with me all that Day,
and I defired him to go with mc, and, my Lord,

I did expeft that the Money would have been

brought to me, but it was not, fo I went for it.

L. C. y. Well, and what then ?

Mr. Ruffell. While we ftay'd at the King's-Head

Tavern Door to drink Wine, Mr. Sutton fent the

Drawer to call Mr. Harrifon,

L. a J.
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L. C. J. What had you been doing before

that time ?

Mr. Rujjell. We had (I fuppofe; been drinking

together.

L. C. J. Where had you been before you came
to the King^s Head Tavern ?

Mr, Rujfell. We had been at the Horfejhoe

'Tavern in Chancery-lane.

L, C. J. Did you requeft Mr, Sutton to go
with you ?

Rujfell Yes, I did, my Lord.

L. G. y. You fay your Bufinefs was to go to

Wild-Jlreet^ to receive fome Money ?

Mr. RuJelL Yes, it was, my Lord, and I did

receive it.

L. C. J. When was it that you met Mr. Har-

ri/on, the Prifoner ?

Mr. Rujfell. My Lord, I can't pofitively fay,

but by Computation of the Night, I believe it was

about Eleven a Clock.

L. C. y. Did you meet Mr. Harrifon before

you went to the Horfefljoe Tavern^ or after .?

Mr. Rujjell. Afterwards, my Lord, I faw

Mr. Harrijon turn at the Corner of Fleet-ftreet

^

towards Fleet-Bridge.

L. C. y. At the Time when Mr. Sulton and

you went firfl out, did you agree of your going

to the Horfejhoe 'Tavern ?

Mr. Rujfell. We went thither to fend for the

Gentleman out of Wild-fireet.

Ll C. y. When you had been drinking all

the Afternoon, how came you to flop your Coach

at the King's Head ?

Mr. Rujfell. We ftopt there, whilft Mrl Sutton

fent for fome-body to come to him.

L. C. y. You faid jufl now. That Mr. Sutton

fent for Mr. Harrifon.

Mr. Rujfel. No, my Lord, I do not remember

that; but Mv. Sutton faid, Harry, ot Harrifon-,

where art thou going, when he went by us.

Mr. Harrifon. My Lord, this Man is a Stran-

ger to me. Call yohn Men, Drawer at the King'&

Head Tavern. \JVho appeared.']

Mr. Harrifon. yohn Allen, what time of Night

was it that Mr. Sutton and Mr. Rujfell came to

your Houfe in a Coach ?

y. Allen. I believe it was about Eleven a Clock.

L. C. y. How much Wine had they ?

y. Allen. Two Half Pints of Canary.

L. C. y. What Night was it ? what Day of

the Month was it ?

y. Allen. My Lord, I can't remember what

Day of the Month, but it was that Night that

Dodor Clenche was murder'd.

L. C. y. Did you fee Mr. Harrifon there ?

y. Allen. I can't tell that, I never faw him,

till I faw him at Prifon.

Mr. Harrifon. Did not you go to Mr. Mac-

caffee's Houfe ?

y. Allen. Yes, I did.

Mr. Harrifon. Did not one flrike you with a

Muff?

y. Allen. Yes, but I can't remember who it was.

Lord Mayor. Look upon that Man, do you

know him to be the Peribn ?

y. Allen. No, my Lord, I do not know him

to be the Perfon.

Mr. Darnell. Who fent you to Crown-Court ?

y. Allen. Mr. Rujell

Mr. Darnell. For what ?

y. Allen. For a Servant Maid, and he bid

me tell her, that he had a Defire to fpeak with her.

Mv. Darnell. How long did ybu tarry at the

Houfe >

y. Allen. I did not ftay at all.

Mr. Harrifon. Call Mr. Garden, Drawer at the

King's Head Tavern \JVho appeared.]

Mr. Harrifon. What time did Mr. Sutton come
to your Houfe ? did you fee any one ftand at the

Coach Side ? and what Cloaths had he on ?

Garden. I faw one ftand at the Coach Side,

and he had a Hanging Coat, or a Cloak on ; it

was about the Hour of Eleven, to the befl of

my Knowledge, and I faw a Man go into the

Coach, and come out again.

Mr. Coroner. What time of Night do you fhut

your Doors, efpecially on Monday Nights ? and

were they Ihut when Mr. Sutton called in the

Coach ?

Garden. We (hut them commonly about Eleverr

a Clock at Night, but on Monday Nights ufually

later; they were fhut when Mr. Sutton called,

and I opened them for him.

L. C. y. Can you fay that the Prifoner was

the Man that drank with Mr. Sutton ?

Garden. To the befl: of my Knowledge (look-

ing on the Prifoner) that is the Man, I can't be

pofidve, my Lord.

L. G. y. Well, have you any more Witneffes ?

Mr. Harrifon. No, my Lord, unlels Mr.
EJfmgton be here, he promifed to be here to give

an Account of me. My Lord, there is a Gende-

man diat is in the Rrefs Tard, one Mr.
Butler, I defire he may be fent for, if your Lord-

fhip pleafe.

L. G. y. Let him be fetch'd down.

[Which was done.]

L. C. y. But in the mean time, it behoves you

to give an Account of thefe Things. Firft, Why
did you fay that you were a Parliament Man ?

Secondly, Why did you leave your Lodgings, and

takeother Lodgings in Paul's-Church-Tard ? Third-

ly, Why did you fay that you had extraordinary

Bufinefs .? Give fome Account what your Bufinefs

was, and who that Gentleman was, that (laid for

you in the Street, when Mr. Hum/ton defired you

to ftay and fup with him ; what hinder'd you from

accepting his Invitation .? Now we would have

you to confider of thefe Things, and give an An-

fwer to them, for it much concerns you (b to do.

Mr. Harrifon. My Lord, firft, as to the firft,

I do declare. That I never went for a Parliament

Man, nor never faid fo: Secondly, That Night

I was to go out of Town, I had left Word at

feveral Coffee Houfes, that I was going out of

Town upon earneft Bufinefs, and with above

twenty People befides, that I was going out of

Town, and I was about to go to Bafing-Stoke,

to a Gendeman that owed me Money, one Mr.
Bulling, but I could not get Money to go.

L. C. y. Prove that you were to go into the

Country.

Mr. Harrifon. My Lord, I can't prove that

now, except I could have fent to Baftng-Stoke.

L.C.y. That you ftiould have done before

now ; why did you not ftay with Mr. Humfion,

when he invited you to fup with him ? You
mioht have been better entertained there, than

by going amiong Strangers to play at Cards for a

Penny a Corner, at an Ale-houfe.

Mr. Harrifon. My Lord, I was unwilling to

ftay, becaufi '. he had Stangers with him.

L. G. y. What if he had ? you are not fuch a

bafhful Maa that you could not fup with Stran-

gers. Mr. Harrifon,
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Mr. Harrifon. My Lord, Mr. Rowe was ac-

cufed with me.

L. C. y. What if he was ? he was under fome

Sufpicion, and he hath made it appear where he

was at the Time the Fad: was committed, and

now he is difcharged.

Tlhen Mr. Butler was brought into Court from

Newgate, attended by a Keeper.

Mr. Harrifon. Mr. Butler., Pray tell the Court

what Mr. Fairbeard faid to you about me ?

Mr. Butler. My Lord, Mr. Fairbeard asked

me, what I could fay about what Mr. Harrifon

had faid to me concerning the Murder of Doftor

Cknche ? I told him, I could not tell what to make
of his broken and rambling Speeches and Dif-

courfes, they being moft of them fpoken when
he was in his Drink. This is all that I know,
my Lord.

L. C. J. This is not a Witnefs for your Turn.

Mr. Darnell. Call Mrs. Anwell.

Who tvas fent for from her Lodgings in Brown-

low-Street in Holborn, and appeared, and

was fworn,

Kir. Darnell. Madam, pray give an Account
Svhat Mrs. Afhholt told you concerning any Man's
being in a Coach at Brownlow-flreet End.

Mrs. Anwell. I know nothing of my own
Knowledge, but the Night that Doftor Cknche

Was murdered, I fent Mrs, Afhbolt of an Errand ;

and at her Return, I blam'd her for flaying fo

long ; and fhe told me. That as Ihe was returning

home, a Coach flopt at Brownlow-ftreet End,
with two Men, with Cloaks on, in it, and that

one of them bad the Coachman go for Dodtor
Cknche., and defire him to come to them ; and
in his going feveral times look'd back, as if he
fufpefted the Men would leave the Coach, and
fo Ihe flay'd until Doftor Clenche came and went
into the Coach, and that one of the Men gave

the Doftor his Place -, and that one of them had
a fair Perriwig, and a fanguine Complexion.

Mr. Darnell. What Difcourfe had you with her

when you heard that thofe Men had murdered
Dr. Clenche ?

Mrs. Anwell. She told me^ That one of thofe

Men had a fair Perriwio-, and a fang-uine Com-
plexion, and that one of them had a Cloak on.

L. C, J. Did fhe fay, that fhe obferved either

of their Faces ?

Mrs. Anwell. Yes, my Lord, fhe faid that one
of them had a round Face, and a big Voice.

L. C. J. Did fhe fay, fhe could know him
again ?

Mrs. Anzvell. No, my Lord, fhe did not fay

fo, but fhe faid, that fhe could know his Voice

again. And after the lafl SefTions, I told Mrs.
Clenche of it, and that if fhe would fend for the

young Woman, fhe would inform her further

of it.

L. C. J. Madam, pray what was the Reafon
that fhe did not difcover it fooner to Mrs.
Clenche ?

Mrs, Anwell. Why truly becaufe Mrs. Afhbolt.,

her Mother, was unwilling fhe fhould concern

herfelf in fuch a Matter.

Mr. Darnell. Call another Witnefs, Mr. Jones.,

Coach-maker. (Who was fworn.)

Mr.- Harrifon. Pray, my Lord, take No-
tice, fliat now fhe fays, that thofe Gentlemen
had Cloaks on, that came in the Coach to

Brownlow-flreet End.
L. C, y. Yes, we heard her what fhe faid.

Mr. Darnell. My Lord, I will ask this Wit-
nefs, Mr. Jones., a Queflion.

Mr. Darnell, Pray Sir, tell my Lord and the

Jury, what Mrs. Afhbolt did at Newgate ?

Mr. yones. My Lord, I went with her to

Newgate., together with Doflor Clenche his Coach-

man, and when fhe came to Newgate, before fhe

faw Mr. Harrifon ( only flood at the Chamber
Door, and heard him fpeak) fhe faid. That, to the

beft of her Thoughts, he was the Man that put

his Head out of the Coach to look after the Coach-

man, and fwore at him, for fhe knew his Voice.

And when fhe came to fee him, fhe faid, that fhe

knew his Face, and declared that was the Man
that put his Head out of the Coach.

L. C. y. Did he look out of the Coach, Mrs.

Afhbolt ?

Mrs. Afhbolt. Yes, my Lord, he put his Head
out of the Coach, and look'd after the Coach-

man, to fee if he went right to Doftor Clenche's

Door, and did fwear at him, becaufe he went no

faller.

L. C. y. How could you difcern his Face ?

Mrs. Afhbolt. By the Light of two Lamps that

were near, which did fhine into the Coach.

L. C. y. Can you take it upon your Oath that

the Prifoner is the fame Perfon ?

Mrs. Afhbolt. Ycs, my Lord, I can,' both by
hss Voice and Face,

Mr. Darnell. Now, my Lord, we fhall fhew

your Lordfliip fomewhat in Relation to the Cre-

dit of thofe WitnefTes, that the Prifoner hath

brought here ; particularly, as to Mr. Baker, we
fhall prove that he hath been convifted for a Cheat.

And as for Maccaffee, he keeps a very diforderly

Houfe, where ill People commonly refort.

Mr. Darnell. Cryer, call Mrs. Martha Whel-

flead, and Mr. Thomas Cole.

L. C. y. Mrs. yones, what time did Mr. Har-

rifon come to your Houfe, to his Lodging, that

Night that the Murder was committed .?

Mrs. yones. I think it was about Eleven a

Clock, or a little before Eleven.

L. C. y. What time on the Monday did he hire

the Lodging of you ?

Mrs. yoTies. It was fome time after Dinner.

L. C. y. It was before Night, was it not .?

Mrs. yones. Yes, my Lord, it was before

Night.

Mr. Darnell. My Lord, I defire that Mr.
'Tanner may read the Record againfl Mr. Baker,

whereby it will appear, that he was indidled and

convidied at Hicks*s-Hall for .cheating the Parifh

of St. Giles in Middlefex, when he was Scavenger

there, by altering the Figures in the Book, and

rating the Sums of Money higher upon divers of

the Parifhioners, than they were in the Parifh

Book, and then colleding and extorting the Mo-
ney, fo by him increafed, from them,

Mr. Tanner reads the Indidtment aforefaid,

by which it did appear to the Court, and to the

Jury, that the faid Mr. Baker was indifted for

the Offence aforefaid, and confefTed the Indift-

ment, and was fined for it twenty Shillings.

Mr. Baker. My Lord, I was wrongfully in-

difted, and traverfed the Indiftment, and-was ac-

quitted.

L. C. y. Mr. Tanner, give me the Record.

Ij>rd Chief yuflice perufes the Record.

Mr. Baker, I have read the material Parts of
the Record, and do find that you were indided

for
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for that Offence, and that you confefled the In-

didment, and was fined for it,

Mr, Baker. My Lord, I was acquitted of it,

and can prove it by Captain Cannon., who knows
me, and my Reputation, and he is m Court.

la. C. J. Mr. Baker, the Record teftifieth the

Truth, and cannot err, therefore you have great

Confidence to aver againft it •, yet I will hear

What Captain Cannon faith.

Mr, Baker. Call Captain Cannon.

(PFho appeared.)

L. C. J. Captain Cannon., do you know this

Mr, Baker ?

Captain Cannon. Yes, my Lord, very well.

Mr. Darnell. My Lord, I defire that Captain

Cannon may be fworn.

L. C.J. Mr. Tanner, fwear Captain Cannon.

(Wloo was fworn.)

L. C. J. Sir, do you know that Mr. Baker

was indifted for falfifying of the Scavenger's

Book, when he was Scavenger, and acquitted, or

convided, and what do you know about it ?

Captain Cannon. My Lord, I am an Inhabi-

tant of the Parifb of St. Giles's, in the Fields, and

h I was when Mr. Baker was Scavenger, and do
well remember, that fome of the Inhabitants of

that Divifion where he was Scavenger, were

troubled, and complained, that they were charged

more than ufually they had been to the Sca-

venger's Rate ; and it was difcover'd that fcveral

Figures of the Book by which Mr. Baker col-

ieded the Money to the Scavenger's Rate, were

blotted and altered, and did not agree with the

Parifh Leidger-Book, but the Sums in his Book
Id blotted and altered were razed ; whereupon it

was ordered, that he fhould be indicted for it,

and it was done accordingly, and he was fined

for k^ and, to the beflof my Remembrance, he

confefled that Indiftment.

L. C. y. Captain Cannon, Pray tell the Court

and the Jury, of what Repatation Mr. Baker is

now.

Captain Cannon. My Lord, he is now of none

of the cleareft Reputations.

Captain James Patrich, of the fame Parifh,

being in Court, offered himfelf, and gave the

fame Account of Mr. Baker that Captain Cannon

did,

Mr, Darnell. Cryer, Call Mr. Francis Bramton,

Mrs. Martha Whelfiead, and Mr. Thomas Cole.

(And Mrs. Whelftead and Mr. Cole appeared, and

were fworn.)

Mr. Darnell. Mrs. JVhelJlead, pray give the

Court and Jury an Account what diforderly

Houfe Mr. Maccaffee keeps ?.

Mrs, JVhelfiead. My Lordy 1 dwell in Crown-

Court in Chancery -lane, over againft Mr, Maccaffee's

Houfe ; and he and fhe are very ill People ; and

keep a very evil and fcandalous Houfe ; and fuch

as are reputed to be Houfe-breakers, Pick-Pock-

ets, and lewd Women, do ufe and frequent the

Houfe ; and there is commonly at late Hours in

the Night, Perfons calling out Murder, and

Whore and Rogue, and fuch fort of Language,

difturbing their Neighbours ; and their Houfe

bath been feveral times fearched by feveral Con-

ftables for ftollen Goods, and for the Perfons

that have ftollen them ; . and upon fuch Searches,

there have been floUen Goods found there : And
I have feen great Lewdnefs there between Men
and Women •,, and the Neighbours do account it

Vol. IV.

a Houfe of an ill Fame, and db avoid going
thither.

Mr, Tho. Cole. My Lord, I do know Mr. Mac--

caffee and his Wife ; I do dwell over againft his

Houfe, and they are reputed to keep an ill

Houfe, and moft Perfons that frequent itj are

reputed to be Perfons of lewd and evil Lives and
Converfations 5 and it is amongft the Neigh-
bourhood noted for a fcandalous Houfe, and feve-

ral Conftables have feveral times fearched there

for ftollen Goods,

L. C. J. What have you . more to fay^

Mr. Harrifon ?

Mr. Harrifon. I cannot lay any thing more ;

you may deal with me according to my Deferts in

this Matter.

L. C. J. You may afTure your felf, that we
will do you no Wrong ; have you any more to

fay ? (He made no reply.)

Mr. Darnell. My Lord, we have another
Witnels come now, who was not here before.

Cryer,. call Mr. Charles Whitfield.

{Who was fixiorn.)

Mr. Darnell. My Lord, this Gentleman can
give your Lordfhip an Account what the Prifoner

faid of his being juft come out of the Country,

upon the fifth Day of January laft. Pray tell my
Lord what you know. Sir.

Mr, Charles Whitfield. My Lord, upon the

fifth Day of January laft, being the Day
after Dr. Clenche was murdered, I went to Joe's

Coffee-houfe in Salisbury-court, and there was Mr„
Harrifon fitting by the Fire-fide, lays I to

Mr. Harrifon, Where have you been for a long

time that I have not feen you ? Says he, I have

been in the Country : Wliere fays I ? Says he^

about twenty Miles of, in Kent j and I want a

liaundrefs, and a Lodging. Says I, do you heaF

the News, Sir } What News, fays he ? Why,
faid I, of Dr. Clemhe's being murdered : I cannOc

tell the Occafion, faid I, but he was found dead

in a Coach laft Night in Leadenhallfireet. Then
fays he, I did love him very well once, but of

late he hath been a barbarous Rogue to a Gentle-

woman, a Friend of mine, and fhe is in the

Compter now : And Mr. Harrifon faid it was a

juft Judgment of God upon the Do6lor for being

fo great a Villain to the Gentlewoman ; therefore

I will write to her prefently, and give her an

Account of his Death. And, my Lord, the

Contents of his Letter were thefe, as near as I

can remember.

Madam,
" T Am juft now going to Lambeth; but hear-

*' X '"S o^ ^^- Clenche's Murder, I do hereby

" givt you an Account of it, ann can impute it

" to no lefs than a juft Judgment of God upon
" him for his Bafenefs fhewed to you. And if

" you think fit to fend to Madam Clenche, it may
" be, fhe may fend fomewhat towards your Re-
" lief, flie now being a Widow as well as you.

Madam,
/ am yours to command,

Henry Harrifon.

My Lord, after this, came into the flmie Cof-

fee-houfe another Perfon, one Mr. Ravenfcroft, of

whom Mr. H-arrifon asked fome Queftion about

Dr, Clenche ; who reply 'd, That he heard that

Dr, Clenche was murdered, and that it was com-

S f f mitted
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mitted by a Bully of the Town that belonged to

a Gentlewoman in the Compter, who was laid in

there upon Dr. Clenche's Account -, at which he was

much ftartled : Says he again, There is no Per-

fon familiar with that Gentlewoman but myfelf

;

for I know and am concerned in all her Affairs

:

Perhaps then I may be taken up about it : Or,

my Lord, he ufed Words to that EfFed:.

Mr. Harrifon. My Lord, this Woman was not

in the Compter upon Dr. Cknche's Account.

L, C. J. No, the Witnefs don't fay fo ; but

that it was the Difcourfe of the Town that fhe

was, and the Town did fuppofe her fo to be.

What did he fay further, Sir ?

Mr. Whitfield. My Lord, he faid. That he had

been in Kent about twenty Miles off; and he

faid. That he wanted a Landrefs, becaufe he had

fome foul Linen to wafh ; which he produced.

This was on the 'Tuefday, and the Murder was

committed on the Monday Night before: And,

my Lord, there were two more Gentlemen that

heard him as well as I, that he faid. That he

had been about twenty Miles off in Kent., and

that he was newly come to Town. Now, my
Lord, I could not imagine for what Reafon this

Man fhould fay. That he had been out of Town
about a Fortnight or three Weeks, when he was

in that Houfe but the Monday Night before

;

that is, the Night the Murder was committed.

Mr. Darnell Cryer, call Mr. Bijhop.

( IVho appeared and was /worn. )

Mr. Bijhop About three Years ago the Prifb-

ner came to my Matter's Shop to cheapen fome

Linen, and when

L. C. J. Hold, what are you doing now ? Are

you going to arraign his whole Life ? Away, away,

that ought not to be •, that is nothing to the Mat-
ter. Have you done, Prifoner ?

Mr. Harrifon. Yes, my Lord, I have done, I

refer my Caufe to your Lordfhip.

L, C. J. Gentlemen of the Jury ; The Prifo-

ner at the Bar, Henry Harrifon, ftands indifted

for the wilful Murder of Dr. Andrew Clenche,

who was barbaroufly murdered on the fourth day

o{ January laft: You have heard the Witneffes

that have been fworn ; and upon their Tefli-

mony, it doth appear, that two Perfons came to

Brownlow-fireet End in a Coach, after Nine a

Clock at Night, and fent the Coachman to the

Doftor's Houfe, under Pretence to get him to a Pa-

tient, a Friend of theirs, that was fick. By this

Contrivance, they got him into their Coach, which

they had brought for that Purpofe, and then

they ordered the Coachman to drive to Leaden-

hall-fireet -, and when they came about Hol-

born-Bars, one of them ask'd the Coachman,
why he drove fo flow, and bad him drive faft?^.

When they came to Leadenhall-ftreet., then they

bad him drive to the Pye-Tavern without Aldgate ;

where one of them bad the Coachman ask for

one Hunt -, but he not being there, one of them
bad the Coachman return back, and gave Six-

pence to the Watcli to come through the Gate,

which was fhut in the mean time i and when
they came to Leadenhall-Market., one of them
gave the Coachman three Shillings and Six-

pence, and fent him to buy a Couple of Fowls

;

which the Coachman did buy, and brought them
to the Coach ; but when hercame back, he found

the Doftor in the Body of the Coach, leaning

againft the fore Seat of the Coach, a Handker-
chief being tied about his Neck, with a Coal in

2

it, placed upon his Wind-pipe •, which Handker-
chief and Coal have been produced in Court.

The Queflion is, Gentlemen, Whether the

Prifoner at the Bar be guilty of this bafe and bar-

barous Murder ? To prove which, there hath

been a very long Evidence given, fome Pofitive,

fome Circumflantial. It has been proved that

Dr. Clenche had fome Dealings with a Woman
named Vanwicke, and had lent her one hundred

and twenty Pounds, and had taken a Mortgage
for it. This Prifoner, Mr. Harrifon, was a great

Acquaintance, and very intimate with this Wo-
man ; and did concern himfelf in the Manage-
ment of her Affairs: and becaufe Dr. Clenche

did refufe to lend the Woman more Money,
therefore he had an Animofity againfl Dr. Clenche.

The Money not being paid to the Doftor as he

did expeft, he did call it in •, and therefore this

Gentlewoman did oftentimes repair to Dr. Clenche

to defire farther Time of Forbearance, becaufe

fhe could not raife or procure the Money elfe-

where. That about Michaelmas laft, it feems fhe

came to a Coffee- houfe near Warwick-houfe in

Holborn, and there was Mr. Harrifon ; where
they confulted what to do. And it was agreed,

that the Miftrefs of the Houfe, and Mrs. Vanwicke^

fhould go to Dr. Clenched ; but Mr. Harrifon

fhould ftay behind, for it was not thought con-

venient that he fhould go, left he fhould provoke

the Dodtor. When they came to the Dodtor,

Mrs. Vanwicke was very importunate to have

more Money; but the Doftor would lend her

no more. And when they returned to the Cof-

fee-houfe again, Mr. Harrifon enquired what

paffed between the Doftor and Mrs. Vanwicke.

She told him that the Doftor would not furnifh

her with any more Money, although fhe had
preffed him to do it, and urged her great Necel^

fities, but advifed her to go to Service; Damn
him, fays Harrifon, does he fay that a Woman of

your Quality fhould go to Service ? He is a

great Rogue, and deferves to have his Throat cut,

but let me alone, I will manage him.

At another Place there was a Difcourfe be-

twixt Mr. Harrifon and one Mr. Johnfon ; and

that the Prifoner did then fpeak very hard and

ill Words of Dr. Clenche : And that Mr. Harrifon

came frequently to him ; and one time laid his

Hand upon his Sword, ufing fome menacing

Words, but what they were he cannot tell : But

he likewife fays, That at feveral times he did ex-

poftulate with him, and told him. That he

would not do any good with fuch Difcourfes as

thefe are, ^c. That the Mortgage Money not

being paid, it was thought fit, that there fhould

be a Profecution made to get PoffefTion of the

mortgaged Eftate, and that the Tenants fhould

be forbid to pay their Rents. And Mr. Harrifon

went to Mrs. Wejl the Tenant, fome few Days

before St. Thomas's Day laft, and demanded the

Rent of her. To which fhe made Anfwer,

That Dr. Clenche had forbid the Payment of the

Rent to Mrs. Vanwicke. Thereupon Mr. Harri-

fon grew very angry, and anfwered, That Dr.

Clenche was a Rogue and a Villain, and bid her

that fhe fhould not pay him any Rent. And the

Witnefs faith further. That the Doftor being

preft to let her have fome more Money, refiifed

to do it, becaufe fhe would fpend it all upon
Harrifon.

Then the Council for the King called fome

WitnefTes, who gave you an Account of the Pri-

foner's
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{aner's fhifting his Lodgings the Day before the

Murder was done. He takes a Lodging at Mr.
Gar'waf?, in ihreadneedk-ftreel , on the twenty-third

Day of December, and there he continued tiJl

about the firft of January. The fecond of Ja-
nuary he was at Garway's Shop ; and on the Sunday

Night he came and fetch'd away his Things.

The Monday after, being the Day that this bar-

barous Fad was committed, he fent a Letter to

Mrs. Gar-'joay, to acquaint her that he was gone
out of Town ; but he left three Half Crowns
with her Maid to pay for his Lodging. Bat as

to his going out of Town, it was falie, for. he

never went into the Country ; but took a Lodg-
ing at Mr. Joneses in St. Paulh Church-Yard. It's

obfervable alfo, that he went for a Parliament-

man when he lodged at Mr. Garwafs., and had
his Footman to attend upon him, k^c. There it

was that he was feen to have an ordinary Hand-
kerchief, and to hold it to the Fire ; which v/as

taken Notice of by Mrs. Jackfon, the Daughter
of Mrs. Gar%vay, which was not fuitable, as ftie

thought, to a Parliament-man's Quality, but ra-

ther fit for a Seaman -, for it was like the Apron
of the Maid in the Houfe : which hath been

fhewed in Court, and compared with the Hand-
kerchief that was tied about Dr. Cknche's Neck.
She faith it is the fame, or very like that which

llie did fee Mr. Harrifm hold in his Hand,
Cartwright, the Officer at the Compter, he tells

you, that the Sunday Night, the Day before the

Murder, Mr. Harrifon came to Woodftreet Comp-
ter, and enquired for Mrs. Vanwicke, and that he

only was in her Chamber, and no other Body on

that Side of the Houfe hut' 'Mr?, Vanwicke , the

Prifoner, and this Cartzvright the Keeper, who
flood at the Door, and heard Harrifon fay. That
he would have the Blood of that Rogue, and

named Cknche, or Wench.

Mr. Harrifon. My Lord, he was not in the

Room.
L. C. J. No, he was not -, but there were

none on that Side the Houfe but you, Cartwright.,

and Mrs. Vanwicke.

Now, on the Monday on which this Fa6t was
committed, he having taken a Lodging at Jones

his Houfe, he came thither with a Porter, who
brought his Portmantua-Trunk about eight a

Clock at Night ; and after he had been there a

litde while, he went away.

And you are told, by a Gentleman that lodges

at the Golden-Key againfl Fetter-lane End ; That
he had fome Acquaintance with the Prifoner,

that he had lent him a Morning-Gown ; and
that about nine a Clock that very Night, he came
to his Lodging in a Cloak ; and then the Gen-
tleman asked him for his Gown ; and he told

him. That he had brought it with him. There-

upon the Gentleman invites Mr. Harrifon to ftay

and fup with him. Mr. Harrifon faid. He could

not ftay, for he was engaged ; he mufl: be gone,

for that a Gentleman flaid in the Street for him to

go about extraordinary Bafinefs.

The Coachman tells you. That near about

that Time two Men in Fleet-flreet, near Fetter-

lane End, hired his Coach of him to go to Brown-

low-Jireet to Dr. Clenche's ; but he can't pofitively

fay, that the Prifoner at the Bar was one of them,

but he fwears, he does verily believe that he was
one of them.

Mr. Harrifon. He faid before your Lordlhip,

That he could not remember what I had on.

Vol. IV.

L. C. J. Well, well, he doth not remember it

how ; but being hired to, go to Dr. Cienche's, he
drove to the Street End, and no further, becaufe

the Gate at the lower End was fhut up, and he
could not turn his Coach in the Street ; bpt he
was fent by them to the Doftor's, to defire the

Doftor to come out to them, and they fat in the

Coach in the mean time. The Dodor made
hafle, and went to them immediately, and they
drove away to Leadenhall, and then to Aldgate,

and they called at the Pye-Tavern, and enquired

for one Mr. Hunt a Chyrurgeon, as I mentioned
to you before : He not being there, they returned
to drive through Aldgate, gave the Watch Six-

pence, and pafTed through the Gate without

any Manner of Notice taken ; but if the Watch,
had done their Duty, it might have been better

difcovered. But further, the Coachman tells

you, that when he came to Leadenhall-ftreet,

they called to him, and dire6led him, to buy one
Fowl ; and after that he had been gone a little

way from the Coach, they called him back;

and bad him talce fome more Money and buy
two Fowls. So he went and bought the Fowls i

but when he came back, the two Gentlemen
were gone, and he found the Do6lor ffill in the

Coach ; and he not flirring, he thought he had
been in Drink -, but upon further Examination,

and calling the Watchman with his Candle, it

appeared that the Dodtor was ftrangled with a
Handkerchief and a Coal.

There is one Mrs. Elianor Afhbolt, who lives in

Brownlow-flreet with her Mother, and had been

fent of an Errand -, and between nine and ten of

the Clock at Night, fhe faw the Coachman in

Brownlow-fireet , and thought that thofe Men in

the Coach might have put a Trick upon him,

by going away without paying him his Fare.

And fhe fays further. That by the Help of the

Lamps fhe did difcern the Face of this Harrifon in

the Coach ; he had a Cloak on, with a light

Perriwig, and looked out of the Coach, and

did fwear at the Coachman ; and by this means

flie knew him when fhe faw him again, to be

the fame Man, bodi by his Face and Voice,

This Woman indeed was not before the Coroner,

and fhe gives you this Reafqn for it, Becaufe hei^

Mother was not willing fhe fhould be concerned

in fuch a Matter as this was j and what fhe could

fay, was not known to Mrs. Clenche until after

the fecond SelTions; And when he was in A''^'^;-

gate, fhe faw him there, and declared he was the

fame Man.
There was another Piece of Evidence ; viz.

That of the Boy's, who does not appear ; he

was examined before the Coroner. There has

been Evidence given of ill Pradlice to rake him

out of the vyay, and therefore his Affidavit is

read for Evidence : He fwears he faw two Gen-

tlemen come out of the Coach when it flood in

Leadenhall-ftreet, and that having feen the Pri-

foner in Newgate fince, doth believe him to be

one. This, Gentlemen, is the Sum, and Sub-

ftance of the Evidence for the King, to prove

that the Prifoner was one of thofe that committed

the Murder.

You have heard likewife what the Prifoner

fays for himfelf; he does undertake to prove

that he was in another Place ; (that is) that he

fhould come into Maccaffee''^ Houfe in Crown-court,

over againfl Serjeants-Inn in Chancery-lane : and

Maccaffee, he tells you, That there were fome
S f f 2 other
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other Company there, and that Harrifon came in

very cold, and that they went to Cards, and

plaid for one Penny a Corner at Whisk ; and that

he did continue there from Nine till Eleven a

Clock ; and if he was there then, it is impofTible

he fhould be guilty of this Fad, for the Fad was

done between the fame Hours.

Maccaffee'% Wife tells you the fame, and they

both tell you who were there befides, and who
plaid together, and are pofitive that the Prifoner

was there.

Baker fays, That he went away about half an

Hour after Ten at Night, and left Harrifon behind

him. To confirm this Evidence, they have cal-

led two other Witnefles, befides the Drawers at

the King^s-Head-Tavern, viz. Mr. Sutlon^ the

Chyrurgeon, who lives in Stone-Cutter''s Street, and

Mr. Rujfell. Mr. Sutton fays. They had been

at the Horfe-Shoe Tavern in Chancery-lane, and

called for half a Pint of Sack at the King's-Head

Tavern when they came by ; and as they fat in

the Coach, Mr. Harrifon came by accidentally,

and one of them looking out of the Coach, cries

Harry or Harrifon ; and he went to them, and they

drank together another half Pint of Sack.

As to their meeting with Harrifon, and as to

other Paflages there, Ru/ellikys the fame: but as

to the Time of Night he is not pofitive. And
they lent one of the Drawers to a Houfe in

Crown-Court to enquire for fome body there.

The Drawers at the Kin^s-Head-Tavern, fay.

That Mr. Sutton and Mr. Ruffell did call there

about that time j and that they drank two half

Pints of Wine : and that when they were drink-

ing, a Man came by with a hanging-Coat or

Cloak on, and drank with them. And one of

the Drawers went to call fome body in Crown-

Court ; and one of the Company up with his

Muff, and gave him a Slap in the Face.

Now this is the Sum and Subftance of the

Evidence that you have heard on the Behalf of

the Prifoner, to induce you to believe that he

was not the Perfon that was concerned in the

Murder of Do6tor Clenche.

To which Evidence, an Anfwer hath been

offered ;

Firft, as to thofe Witneffes, Maccaffee and his

Wife, divers Witneffes have been produced to

prove, that they are People of doubtful Credit

;

it feems they keep an Houfe of ill Fame.
Mr. Harrifon. I am glad, my Lord, that I

was there.

L. C. J. Well, well. Gentlemen, the People

of the Houfe are not of very good Reputation -,

they keep a naughty and diforderly Houfe,

Cif you believe the Witneffes) you may confider

of their Credit.

And as to Mr. Baker ; about nine Years fince,

he was convidted of an arrant Cheat, which is

no lels than Forgery, for altering the Scaven-

ger's Rate for St. Giles's Parifh, and therefore the

lels Credit is to be given to his Evidence ; for

now it appears, that he is a Knave upon Record :

and the very Record itlelf was produced againft

him, which is true without doubt, notwithltand-

ing his Pretence of Innocency. What is faid by

Mr. Ruffell and Mr. Sutton, I muft leave to

your Confideration ; they had been a drinking,

and the Drawer fays, they were at the King's-Head

Tavern at Eleven of the Clock at Night, Mr.
Harrifon, the next Day after the Murder, met a

Gentleman at Joe's Coffee-Houfe in Salisbury-

Court ; and though he had taken a Lodging in

Paulas Church-Yard, yet he faid, that he was
newly come to Town, and had been in Kent,

and had remained there about three Weeks ; and
that he wanted a Laundrefs and a Lodging, al-

though he had not been out of Town, and had
taken a Lodging but the Day before : And then

he told the Witnefs, who difcourfed with him
about the Death of Dr. Clenche, That he had
formerly loved him, but he faid he had been of
late a barbarous Rogue to a poor Gentlewoman,
a Friend of his -, and that the juft Judgment of
God had fallen upon him for fo doing, and that

he would write to her to give her an Account of
it ; and advife her to write to Mrs. Clenche, and
to tell her. That fhe was a Widow now as well
as Mrs. Vanwicke ; and he thought by that Means
to move Mrs. Clenche to pity her, being a Widow-
as well as herfelf : And that whilft they were
talking thus, one Mr. Ravenfcroft tells him. That
Dr. Clenche was murdered, and that a Bully of
the Town, that belonged to a Gentlewoman in

the Compter, one Mrs. Vanwicke, was fc'fpefted.

At which Mr. Harrifon was much ftartled, and
faid. That no one was concerned with that

Gentlewoman but himfelf; and for ought he
knew, he might be taken up for it. This is

that which he faid.

Now what faid Mr Harrifon further for him-
felf? Why, fays he, this Gentlewoman is not in

Prifon at the Profecution of Dr. Clenche, and was
not fo affirmed, but io reported ; and whether it

were fo or no, is no great matter. Gentlemen,
you ought to confider of the Evidence that yoa
have heard againft him, and alfo to weigh well
the Evidence he hath brought for himfelf.

It is moft plain, if you believe the Witneffes,

that Mr. Harrifon was concerned for this Woman
Vanwicke, and hath threatned Dr. Clenche, called

him Rogue and Rafcal, and faid. That he deferved

to have his Throat cut ; that Harrifon went un-
der a Difguife for fome time before the Murder.
You have had an Account of the Handkerchief,
what kind of Handkerchief Harrifon had, and
what Handkerchief was taken about Dr. Clenche's

Neck, you have feen: And you heard what
Evidence was given by Mr. Humflon ; how the

Prifoner was with him about Nine a Clock that

Night ; and how he refufed to ftay and fup with
Mr. Humflon. If Mr. Harrifon had no earneft

Bufinefs, one would have thought he might have
ftaid with Mr. Humflon, better than to have gone
to an Alehoufe in Crown-Court, and plaid at

Cards at one Penny apiece a Corner ; he might
have had better Fare no doubt.

The- Witneffes for the Prifoner fay for him.
That he came to Maccaffee's Houfe about Nine a
Clock at Night, and ftaid till Eleven : That
is contrary to that Evidence given for the King,
viz. That he was in the Coach at Brownlow-

fireet End -, for if he was at Maccaffee's Houfe all

the time they mention, it is impoffible he fhould

be guilty. All thefe Things are under your
ferious Confideration. You had beft go together,

and if you are not fatisfied upon the Evidence
you have heard, that he is guilty, then you ought
to acquit him ; but if you are fatisfied that he did
commit this Murder, then you ought to find him
guilty.

Then the Jury withdrew, and the Court ad-
journed for half an Hour ; and when they were
returned, the Jury came to give their Verdid: -,

^

and
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and being called over, anfwercd to their Names

;

and Mr. Harrifon v/ns brought to the Bar.

CI. of Arraign. Gentlemen, Are you all agreed

of ydur Verdift ?

Jury. Yes.

CI. of Arraign. Who Ihall fay for you ?

Jury. Our Foreman.

CI. of Arraign. Henry Harrifon, hold up thy

Hand. (Which he did.)

Look upon the Prilbner. How fay you ? Is he

guilty of the Felony and Murder, whereof he

ftands indifted, or not guilty.

Foreman. Guilty, of wilful Murder.

CI ofArraign. What Goods or Chattels, ^c ?

Foreman. None that we know of,

Major Richardfon. Look to him he is found

guilty of wilful Murder.

Ct. of Arraign. Then hearken to your Verdi6t,

as the Court hath recorded it.

You fay that Henry Harrifon is Guilty of the

Felony and Murder whereof he flands indifted ;

but that he had no Lands or Tenements, Goods

nor Chattels, at the Time of the Felony and Mur-

der committed, nor at any Time fince, to your

Knowledge : And fo you fay all ?

Jury. Yes.

. Then the Prifoner was remanded to Newgate.,

until the lafl Day of the Seflions -, and then he

was brought to the Bar, to receive Sentence of

Death.

Clerk of Arraign. Henry Harrifon^ Hold up thy

Hand. Which he did.

Henry Harrifon., You fland convifted of Felony

and Murder, for the Murder of Dr. Andrew

Ckriphe: What can you fay for yourfelf, why

Judgment fhould not be given againft you, to

die according to Law ?

Mr. D. Recorder. Mr. Harrifon., You have

been Ind idled. Arraigned, and Convidted, of Fe-

lony and Murder, for the Murder of Dr Andrew

Clenche : You have had as long, and fair, and fa-

vourable a Trial, as any Perfon that ever hath

been tried at this Bar.

The Jury that has pafTed upon your Life and

Death hath convifted you, and the Court are

now ready to do their lafl: Ad, which is to pro-

nounce that Sentence that the Law does infiift

upon fuch Crimes as you fl:and convi6ted of.

Mr. Harrijon. I expeft no Mercy here, there-

fore I humbly defire you would interceed to the

Queen, that I may have twelve Days allowed

me, in order to my better Preparation for Death.

Mr. D. Recorder. Well.

Mr. Harrifon. I mufl: needs acknowledge, that

I was tried before the befl: of Judges, my Lord

Chief Jufl:Ice Holt ; but one Thing I think ftrange,

that my WitnefTes (hould be examin'd fingly, and

not the King's.

Mr. D. Recorder. That is no more than what
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is ufual ; the Council for the King and Queen
req'jefl:ed it, and you did not.

Mr. Harrifon. I begg'd that I might have timely

Notice of my Trial, and I had not: There were
feven People in my Company at that Time when
this black and bloody Murder was done, and I

could not get them to be here.

Mr. D. Recorder. You have had a long Time
to get them ready, and you preffed on your own
Trial, which you fhould not have done if you
had not been ready.

I Mr. Harrifon. I humbly fubmit.

Then the ufual Sentence of Death was pronounc'd

againjl him, and he was remanded to Newgate.

The Examination of Henry Harrifon, this 6th

Day of January, 1 69 1

.

THIS Examinant being asked where his

Lodgings are, anfwereth, That he lodgeth
at the Golden-Ball in Paul's Church-Yard, and
came to lodge there on Monday Night, about
Eleven of the Clock, or half an Hour after, but
took the Lodgings in the Morning, theiMafter

of the Houfe being one Mr. Jones, a Cane-Chair
Seller ; and before that Tmie this Examinant
lodged at the Hand and Apple near the Exchange,

which faid Lodgings he left on Saturday lafl: in the

Morning, and paid for them on Sunday After-

noon : And this Examinant faith, that on Satur-

day Night lafb he lodged at the WToile Balcony in

Old Southampton-Buildings, the Mifl:refs of the

Houfe being one Mrs. Pitts, and this Examinant
lodged there on Sunday Night alfo. And this

Examinant faith. That he was at the liing's-

Head in Crown-Court in Chancery-Lane upon Monday
laff, from between Seven and Eight of the Clock
at Night, and flayed there until Eleven, playing

at Cards with the Man and Woman of the Houfe,

and other Perfons unknown. And being asked

where he dined on Monday, and how he fpent his

Time on Monday in the Afternoon, he faith, he

cannot give an Account. And this Examinant
faith. That on Tuefday lafl: Mr. Hartly of Old

Southampton-Buildings, difcourfing concerning the

Murder of Dr. Cknche, faid, That this Exami-

nant was fufpefted to be guilty of that Murder.

And this Examinant further faith. That he wore

the fame Cloaths he hath now on upon Monday

lafl ; and hath worn them a great while, having

no other Cloaths to wear.

Capt. ^ Cognit. 6 Die

Jan. 1 69 1 , Coram

J. Holt.

Hen. Harrifon.

He was afterwards Executed, purfuant to the

Sentence, and died afTerting his Innocence to the

lafl:. See State Trials, Vol. 8. p. 465, 466.

CL. The
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CL. The Trial^ J o h N C o l e, at the Old-Bailey, for the

Murder ^Andrew Clenche, Doctor of Phyfick^ Sept. a.

169a. 4 W. £^ M.

T J r .. < Mr. Tuftice Bolben, and

TH E Keeper of Newgate did, according to

Order of the Court, on Friday the id Day
of September, bring up the Body of John Cole

to the Seffions-Houfe in tlie Old-Baily, London ;

who, being at the Bar, was Arraigned upon an

Indidmentof Felony and Murther, found againft

him by the Grand Jury for the City of London,

for the Murther of Dr. Andrew Clenche.

a. of Arr

Dr.

OHN COLE, hold up

thy Hand. (JVhich he did.)

You ftand Indifted by the

Name of John Cole, of Lon-

don , Labourer , for the

Andrew Clenche, c£?c. and the

Manner as that againft

Murther of

Indiftment is in fuch

Mr. Henry Harrifon.

How fay you, John Cole, are you guilty of the

Felony and Murther whereof you ftand indi£ted,

or not guilty ?

John Cole. Not Guilty,

CI. of Ar. Culprifi, how will you be tried ?

John Cole. By God and my Country.

CI. of Ar. God fend you a good Deliverance,

And afterwards the faid John Cole was brought

to the Bar upon his Trial : And thofe Perfons

'ivho were returned upon the Jury were called

over twice, and their Appearances recorded.

CI. of Ar. You, John Cole, Thefe Men that

you ftiall hear called, and perfonally do appear,

afe to pals between our Sovereign Lord and Lady
the King and Queen and you, upon Trial of your

Life and Death -, if therefore you will challenge

them, or any of them, your Time is to challenge

them ^s they come to the Book to be fwom, and

before they be fworn.

Then the Jury were call'd, and fworn, and then

were counted, and the Twehe fworn were thefe

whofe Names follow :

John Clay

Edward Sherlock

^ohh Ruddyer

BehJ. Evans '-

George Bejiow •'•-

Archibald Wilfon

''
\

Cuthbert Lee

Thomas Watjon

Thofnas Milburne.

Thomas Applebury

Nicholas Harris

Ralph Cates

Then Proclamation for Information and Evidence

was made as is ufual.

CI. of Ar. John Cole, Hold up your Hand.
(Which he did.)

• Gentlemen, You that are fworn, look upon the

Prifoner, and hearken to his Caufe. He ftands

ind idled by the Name o^ John Cole, late of Lon-

don, Labourer, (f}c. as in the Indiftment. Upon
this Indiftment he hath been Arraigned, and
thereunto hath pleaded Not Guilty ; and for

his Trial hath put himfelf upon God and his

Country, which Country you are. Your Charge
is to inquire whether he be Guilty of this Felony
and Murder whereof he ftands indicted, or Not
Guilty. If you find that he is Guilty, you are

to inquire what Goods or Chattels, Lands or
Tenements he had at any Time of the Felony and
Murder committed, or at any time fince. If

you find him Not Guilty, you are to inquire whe-
ther he fled for it. If you find that he fled for it,

you are to inquire of his Goods and Chattels, as

if you found him Guilty. If you find him Not
Guilty, nor that he did fly'for it, you are to lay

fo, and no more ; and hear your Evidence.

CI. of Ar. Cryer, Call Mary Milward, Jofeph
Dudley, John Dudley, Jane Warren, Sarah Duelyy

Anne Gunn, Anne Geffon, Anne Warren, Eiinuibetb

Harper, Mary Edwards, John Gamble, John SykeSy

Robert Rebone, Richard Eades, Richard Marryot,

Samuel Revet, Henry Milward, Squire Dalley, Wil-

Uehn Brozvn, Francis Hobbs. Who were all fworn.

CI. of Ar. Set Mary Milward up,

Mr. Juftice Dolben. What have you to fay.

Woman, againft Cole the Prifoner, concerning

the Murther of Dr. Clenche ?

Mrs, Milward. My Lord, my Husband de-

clared to me, that he and Mr. Cole were in. the

Coach with Dr. Clenche, and that they Two kill'd

Dr. Clenche.

Mr. Juftice Dolben. That's no Evidence at all,

what your Husband told you ; that won't be good
Evidence, if you don't know fomewhat of your

own Knowledge.

Mrs. Milward. My Lord, I have a great deal

more that my Husband told me to declare.

Mr. Juftice Dolben. That won't do ; what if

your Husband had told you that I kill'd Dr.

Clenche, what then ? that will ftand for no
Evidence in Law : We ought by the Law to

have no Man call'd in queftion, but upon very

good Grounds, and good Evidence, upon Oath,

and that upon the Verdi6t of Twelve good Men.
Have you any Body that can prove any Thing
againft Cole, or does it all arife barely from your

Husband's Report .?

Mrs. Milward. My Husband declared that he

and Mr. Cole were to go under a Pretence to rob

the Do6i:or, and fo take] their Opportunity to

kill him ; and the firft Time they call'd at Doftor

Clenched he was not within, but the fecond Time
they went he was within, and then they did the

Murther.

Mr. Juftice Powel. When dy'd your Husband,
Miftrefs ?

Mrs. Milward. The 23d of May laft. Sir,

Mr. Juftice Dolben. Here hath been two or three

Seffions fince that Time, why did not you take

up Cole about it before now ?

. Mrs. Mlward. I did not know where to find

him.

Mr, Juftice Dolben. Why, then you ftiould have
gone to a Magiftcate, and told him of it, and
taken fome Advice about it,

Mrs. Milward: I did, as foon as I had found
Mr. Cole. % Mr.
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Mr. Juft. Dolben. Your Bufinefs had been to

have difcovered this to Mrs. Cknche, and fhe

Ihould have looked after Cole. Is Mrs, Cknche
here ?

Sir Will. AJhurfi. Here is her Brother-in-law.

Mr. Juft. Dolben. Do you profecute Cole upon
this Indiftment ?

Mr. IVife. No, my Lord, I do not. Mrs. Mil-

ward is the Profecutor, and fhe charged Mr. Cole

wkh the Murther of my Brother, Dr. Clenche \

and fhe told my Sifter Cknche., that Mr. Milward,

her Husband, confefled and faid fome Time before

his Death, that he and Mr. Cole murthered Dr.

Clenche in a Coach : and Mrs. Milward faid,

that fhe had fufHcient Evidence againft Mr. Cole

for it. And my Sifter Clenche told Mrs. Mil-

ward, that Mr, Harrifon murthered Dr. Clenche

in a Coach, together with another Perfon, which

my Sifter Clenche faid fhe believed was the faid

Mr, Milward, Husband of the faid Mrs Milward;

and that fhe had a Warrant againft him, the faid

Mr. Milward, upon Sufpicion for it, but could

not take him ; and that fhe fufpeded that there

were other Perfons Contrivers or concerned in it,

who were fet down at the Blue Boar's-Head Ale-

houfe nezr Clemeni's-lnn, hy Mr. Gamble, a Coach-

man, out of his Coach, together with the faid

Mr. Mlward, in their Return from Dr. Clenche's

Houfe, that Night he was murthered. And, my
Lord, by my Sifter Clenche's Order, I went with

Mrs. Milward to all her WitnefTes, and took Notes

of their Evidence ; and I went with feveral of

them to my Lord Chief Juftice Holt's Chamber,
before whom they gave in their Informations upon
Oath about it: And when I had done it, I told Mrs.

Milward I could find no Evidence that ftie had
againft Mr. Cole, more than that he was at Dr.

Clenche's Houfe, and at the faid Blue Boar's-Head

Alehoufe, with Mr. Milward, and another Perfon,

that Night Dr. Clenche was murthered, and fo he

might be concerned in the Contrivance of it

;

whereupon Mrs. Mihvardyj^s diffatisfied, and faid,

fhe was not able to profecute him for it : fo my
Sifter faid to Mrs. Milward, that (he might if fhe

would prefer an Indidtment againft him for it,

and that fhe would pay for it, and other Charges

about it, which fhe did. And Mrs. Milward hath

a Note of the Names of all her WitnefTes, and
may call them.

Sir Rob. Clayton. Did you not lie at Cole's

Houfe, Miftrefs?

Mrs. Mlward. Yes, Sir, I did.

Mr. Juft. Dolben. Why did you not take

him then ?

Mrs. Milward. Becaufe he abfconded himfelf,

and gave out that he was gone to Sea.

Mr. Juft. Dolben. Was there no Quarrel be-

tween Cole and you about your Goods ?

Mrs. Milward. No, my Lord, I had no Quar-
rel with him.

Mr. J. Dolben. Becaufe you did not do it fooner,

have you not been troubled with your Husband's
Ghoft ? Tell the Jury the Story •, we have heard

on't ; but I am afraid they will laugh at you.

Mrs. Milward. That was very true, my Lord.

Mr. ]n?(.. Dolben. Well, if you have any thing

elfe to fay, that is material, fpeak •, otherwife, my
Brother and I are of Opinion, that what you have

already offered is no Evidence.

Mrs. Milward. My Lord, Here is a Coach-
man or two that can acquaint your Lordfhiy. of

the Matter of Fa6l better than I can.

CI. ofAr. Cryer, cnW John Gamble, the Coach-
man. {JVho flood up.)

Mr. Juft. Dolben. You, Coachman, Do you
know the Prifoner .?

Mr. Gamble. No, my Lord, I do not know him.

Mr. Juft. Dolben. Look upon him, do you
know him or no ?

Mr. Gamble. No truly, my Lord, I do not

know him,

Mr. Juft. Dolben. Why, look you. Woman,
he does not know him ! You, Coachman, the

Story is well known ; therefore I ask you again,

upon your Oath, if that Prifoner at the Bar be
one of the three Perfons that you carried to the

Blue Boar's-Head on the Back-fide of St. Clements,,

that Night Dr. Clenche was murdered .?

Mr. Gamble. Indeed, my Lord, I cannot be
pofitive whether he be one of them or no : I

took up in Cheapfide three Men into my Coach,
and fet one of them down at Grays-Inn, and drove
the other two to Dr. Clenche's Houfe, that Night
he was murdered, and he was not at home ; and
afterwards the Man I had fet down came in again,

and I kt them all down at the Blue Boar's-Head

Ale-Houfe near Clement's-Inn-Gate, about Eight
a-Clock at Night.

CI. of Ar. Set up PVilliam Broivn, Servant at

the Blue Boar's-Head.

Mr. J. Dolben. Hark you. Is this one of the

three Men that the Coachman fet down at your

Mailer's Houfe, that Night Dr. Clenche was mur-
der'd ?

TViU. Brown. Yes, my Lord, it is.

Mr. Juft. Dolben. What Time did they come
to your Houfe ?

IVill. Brown. They came about Eight a~Clock

at Night, and this Man and the other flayed till

after Eleven a-Clock : Only Milward went outj

and returned prefently ; and then immediately he

went out again, which was before Nine a-Clockj

and return'd not until Eleven a-Clock after.

Mr. Juft. Dolben, WhatJTime was Dr. Clenche

kill'd .?

fl^ill. Brown. About Ten a-Clock, or betwixt

Ten and Eleven, as I think.

Mr. Juft. Dolben. Who went out firft, only

Mlward?
Will. Brown. Only Mr. Milward, my Lord

:

But this Man ftayed all the Time, till Eleven a-

Clock at Night ; and another, who went by the

Name of Harper, as I am fince informed.

Mr. J. Dolben. Why then this Man could not

be in the Coach when Dr. Clenche was murdered,

fo Harrifon and Milward kill'd the Doftor in all

Probability ', for he fays, this Man at the Bar,

and another, ftay'd at his Mafter's Houfe till after

Eleven a-Clock.

Will. Brown. My Lord, When Mlward came

back, he brought a Couple of Men with him, in

Soldiers Habit, about Eleven of the Clock at

Night.

Mrs. Milward. My Husband told me, that

Mr. Cole and he went out of the Houfe, and left

Mr. Harper behind.

Mr. J. Dolben. But this Man fwears, that the

Prifoner did not go out of the Houfe till Eleven

a-Clock at Night, and they were fet down about

Eio-ht of the Clock, and Dr. Clenche was found

kilT'd a litde after Ten at Night ; and that Mil-

ward went out, and then came in again about

Eleven a-Clock, and brought two Men with

hfm
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him : 'Tis to be feared he had been kilhng Dr.

Clenche in that Time ; Have you any more to fay ?

If this Man fays true, nothing can be faid more.

Mrs. Milward. Speak what was done when

they came to drink the Pot of Ale, Mr. Brown.

Mr. y. Bolbin. I would fain know, Miftrefs,

who fet you upon this Bufinefs ? . Is there not

fome Money promifed you ? It was not the Fear

of your Husband's Ghoft that put you upon it,

1 am afraid.

Mrs Milward. I am much wronged, my Lord,

I know nothing of any Money offered me.

Mr. J. Dolben. What fay you more ?

JVill. Brown. My Lord, Mr. Milward being

at my Mailer's Houfe that Night Dr. Clenche was

killed, defired me to make a Fire in the fame Room
the next Morning, and that he would come again

then ; and I made a Fire accordingly, but he

came not then, nor afterwards at any time to

my Knowledge ; but on a Sunday Night about a

Fortnight after, came the two Perfons that came

with Mr. Mikvard in the Coach to my Matter's

Houfe that Night Dr. Clenche was murdered,

and my Mafter being above Stairs, I fent him

Word, that the two Men were there who were

there that Night that the Do6lor was murdered,

and they inquired for Mr. Milward, laying he

promifed to meet them there, and he not being

there, before my Mafter could come down, they

paid for the Pot of Drink, and went away.

Mr. y. Dolben. When they came together to

the Blue Boards-Head, they had fome evil Defign,

no doubt, but if it be true that thofe two Men
ftaid from eight a Clock till eleven, then it could

not be this Man that murdered Dr. Clenche ; but

hark ye. Fellow, you fay, there were three Per-

fons, whereof Cole was one, and Milward the

other, who was the Third ?

IVill. Brown. I do not know his Name, my
Lord, otherwife than as I have fince heard.

Mrs. Mil. The other Man's Namewas Harper.

Mr. y. Dolben. You know nothing but what
your Husband told you, and 'cis molt probable

that Harrifon and he did the Murder, for that it

appears that the Prifoner at the Bar is not the

Man that kill'd the Doftor, that's plain. Have
you any more ?

Mrs. Milward. About a Fortnight after the

Murder was done, they came to inq,uire for my
Husband at the Blue Boards-Head, and whilft the

Tapfter went to tell his Mafter, they left their

Money for the Drink and went away, and would
not be feen.

Mr. y. Dolben. What if they had run away,
what then ? If they were at the Blue Boar when
Dr. Clenche was kill'd, they could not kill him.

Mrs. Milward. His Mafter lays, that they

were in. the Houfe, and out of the Houle, very
pfren. Call Mr. Dalley the Mafter. Who ap-

pear'd, and flood up.

Mr. Dalley. My Lord, Two of them were not

mt of the Houfe all the Night, I am not pofitive

that this is the Man that came in with Milward,
but thofe two Men that came in with him, never

went out at all until after Eleven a Clock at Night,
but only Milward went out between Eight and
Nine, and returned about Eleven a Clock.

Mr. y. Dolben. What do you fay to this,

Woman ? your Husband told you that the Pri-

foner was one of the Two, this Witnefs cannot fay

he was one, but fays pofitively thofe two Men
never went out till Eleven a Clock, and from

2
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St. Clement Danes to LsadenhallStreet is not to go
in and out, they muft take a great deal of time to

go thither and back again. Hark you, Mr. Dal-
ley, you fay that thofe two Men that Milward
left, never went out of your Houfe till after

Eleven a Clock ; you are lure on't ?

"Mr. Dalley. No, my Lord, they did not go out.

Mr. Wife. Mrs. Milward hath two WitnelTes

that can tell fomewhat more of the Matter concern-

ing her Husband's being concerned in the Murder.
Mrs. Mlward. My Husband told me, that

the Coachman took them up not far from Chancery

Lane End, and that Mr. Cole laid Hands upon
the Doftor in the middle of Holbourn.

CI. of Arr. Cryer, Call yohn Sikes the Coach-
man ; who flood up.

Mr. Sikes. My Lord, I took up two Men b
Fleet-Street, about Fetter-Lane End.

Mr. y. Dolben. What manner of Men were
they ? What Cloaths had they on ?

Mr. Sikes. My Lord, one of them had a light-

coloured Perriwig on, and the other was in iad-

coloured Cloaths, and lank Hair, but I cannot

be pofitive that this is one of them : They asked

me if I knew Dr. Clenche of Brownlow-Street ? I

told them, that I did not know the Dodor, but
I knew the Street -, and they bid me drive thither

;

and when I came to the Street's End, they fent

me to the Doftor's Houfe, and bid me tell him,

that two Gentlemen were at the Street's End ia

a Coach, who defired him to go with tliem to

one that was not well ; fo the Doftor came pre-

fently after me, and when be was in the Coach,

they bid me drive to Leadenhall-Street ; and when
I came about Holbourn-Bars they bid me drive

fafter ; and when I came to Leadenhall-Markei,

they bid me drive to Aldgate, and I drove thro*

the Gate to the Fye Tavern, and when I had
turned my Coach, they bid me ask for one

Hum a Chyrurgeon, but he was not there 5

and then I told them the Gate was Ihut, and one
of them put his Hand out of the Coach, and gave
the Watchman Six-pence to open the Gate, and
then I drove back again to Leadenhall-Market^

and there they bid me ftop again, and one of

them gave me half a Crown to buy a Fowl,, and

I went a little way from the Coach, and one of

them called me back again, and gave me a Shil-

ling more, and bid me bring a Couple -, and he
bid me ask for one Hunt a Poulterer ; I went al!

over the Market, but I could find no fueh

Man, fo at length I bought the Fowls of another

Man, and would have had the Man gone with

me to my Coach, but he would not -, then I

came to my Coach-fide, and found the Door
open -, and I found the Doftor fitting at the Bot-

tom of the Coach, with his Head againft the

Cuftiion, and the two Men gone, and one of

them feemed to be in Drink when I took them
up, and I thought him to be that Man fallen

alleep, and that the Do6lor and the fober Man
were gone to the Perfon that was not well ; (o

then I called the Watch, and found the Dodlor

dead, and then it was about half an Hour after

Ten a Clock at Night.

Mr. y. Dolben. Then I ask you^ was that one
of the Men ?

Mr. Sikes. I cannot fay it-, niy Lord i. I doa*t

know him.

Mr. y. Dolben. What tinne of Night was it

that you took then*, up at Fmer-lmt End ?

Mr. Sikes.
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Mr. Syhs. It was about Nine a Clocks fome-

what after.

Mr. J. Delben. Why then, they fay, that this

Man never ftirr'd out of the Houfe from Eight a

C3flCk till Eleven ; this Man can't be concern'd.

CI. of Jrr* Set up John Dudley : Which was done.

Mra. Mikeard. Mr. Dudley^ What did my
Husband fay concerning the Doftor to you in

the Country ?

Mr. Dudley. He came into the Country pre-

fcntly after the Death of the Doftor, and he lent

for me, and was very much concerned -, I ask'd

him what was the Matter with him, and he told

me, that he was come out of Town about the

Murder of Dr. Cknche -, I told him, that I hoped

he was not concerned in itj he told me. No,
but there was a Warrant out againft him upon ac-

count that he quarrell'd with the Coachman that

Night that he carried him to Dr. Clenche*s ; and

he faid, that Mr. Harrifon had fent to him from

Newgate, and told him, that he would give him

Twenty Pounds if he could make his Trial eafy.

Mr. J. Dolbeii. Miftrefs, this makes it out,

that he told you one Story, and to this Witnefs

another, which contradids your Story fully -, he

told him, that he came away for Fear, and that

he was innocent of the Murder -, and fince that

he told you, that he was guilty. Well, what

clle did he fay to you, Mr. Dudley ?

Mr. Dudley. He was much concerned to en-

quire after the Gazettes, and Letters, if he were

in them, about the Do£tor's Murder, and to en-

quire if Mr. Cole and Mr. Harper were taken up

about it,

Mr. J. Dalhen. YoU hear what is faid againft

you ; Avhat do you fay to it, Mr. Cole ?

Mr. Cole. My Lord, I know nothing of it.

Mr. J. D'Ulien. No, I doubt you do, you

were one of the Three that was let down on the

Backfide of St, Clement's Church, at the Blue-

Boar's-Heady where all Things were confulted.

Mr. Cole. My Lord, there was not one Word
fpoke about killing of Dr. Clenche in my Com-
pany.

Mr. J. Dolkn. Were not you acquainted with

Milward?
Mr. Cole, Yes, my Lord.

Mr. y. Dolkn. Were you not with Harrifon ?

Mr. Cok, No, my Lord, I never faw him with

my Eyes.

Mr. J. Dolkn. Well, have you any more to

fay ?

Mrs. Mih. Call Mr. Hdk. Who food up.

Mr. Hobi>s. I met Mr, Milward in Tork-Buildings,

and he ask'd me how I did, and he went from

me a little way, and then came to me again, and

ask'd me if I would drink : So we went to the

Qeorge in York-Buildings, and there we drank a

Pot or two ; and he ask'd me if I heard that he

was accufed about the Murder of Dr. Clenche •,

I told him No, but he never told me any thing

of this Man at the Bar.

Mf' 7- D^V?en. What was Milward ?

Mf' Hoi/h. I do not know how he got his

lyiving.

Mr. J. DoBen. Have you any Body elfe,

Miftrefs?

Mrs. Mhv. No, my Lord, I know no more.

Mr. jf.
Dolkn. Gentlemen of the Jury, Cole

the Prifciner at the Bar ftands indidted for mur-

tbering Dr. Clenche^ who, as it now appears, was

OWrtherM in a Coach by two Perlbns that were
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therein together with the E>o6tor. The Queftion

now before you is, whether Cole was one of thefe

two.?

Gamble the Coachman fwears. That the

Night Dr. Clenche was killed, he took up three

Men in Gheapfide, fet one of them down at Grayh-
Inn, and drove on to I>. Clenche's Houfe ; the

Dodor was not at Home, then the third Man
came in again to the Coach, and he drove to the

Blue-Boar's-Head, an Alehoufe by Clement'$-Inn

^

and fet thofe three Men down there, and 'twas

then about Eight of the Clock.

Sikes the Coachman fwears, He took up two
Men at Fetter-Lane End in Fleet-Street, and by
their Diredlions drove to Brownlow-Street, where
the Doftor Hved, whom they got into the Coach^
and he drove as far as Aldgate, and through the
Gate, and then came back to Leadenhall; was
fcnt by the two Men in. the Coach to buy a
Fowl ; when he returned they were gone, but the

Do6tor found dead in the Coach ; and 'twas now
half an Hour paft Ten.
The Queftion now, as I fiid before, is, Whe-

ther Cole the Prifoner at the Bar, was one of
thefe two Men ?

The Woman tells you, Milward her Husband
told her, that he and Cole w^re in the Coach with
Dr. Clenche, and that they two ktUM Dr. Cknche.

She likewife tells you, her Husband told her,

that Cole and her Husband went out from the
Blue-Boar's,-Head near Clement''i-Inn, and left only
Harper behind.

The Court hath already declar'd to you. That
her Evidence, being only what her Husband
told her, is no Evidence in Law to take away a
Man's Life, elpecially when it is fingle, without

any Circumftance to confirm it, as here 'tis. But
that is not all, there is a very great Evidence, that

what ftie fays her Husband told her, is falfe.

He told her, ftie fays, that he and Cole went
from the Blue-Boar'%-Head and kill'd the Doctor,

leaving only Harper behind.

The Mafter of the Houfe, and his Servant

(Witnefies which fhe produceth) both fwear.

That her Husband went out alone, and left two

Men behind, who both ftaid in the Houfe till

Milward return'd, which was about Eleven of

the Clock. The Mafter, 'tis true, cannot fay

that Cole is one of the two, but the Servant is

very pofitive he is, and both are pofitive, that

two Men that Mtlward left behind, continued

in the Houfe till Milward return'd at Eleven of

the Clock. Thefe two Mens Depofitions do

plainly contradifl her Story, and if they fwear

true. Cole the Prifoner was not one of the Per-

fons that kill'd the Doflor.

You have all heard, I am fure, that one

Harrifon hath been convifted by a Jury in this

Place for the Murder of Dr. Clenche : If he was

one of the two, then Milward, by his own Con-

feftion (if his Wife fwear true) was the other

;

but this you cannot take notice of, the Record is

not produced, neither hath the Prifoner taken

notice of it. The Queftion is only. Whether Cole

be guilty of the Murder ? which I leave to you

upon the Evidence you have heard.

7he Jury having confidered the VerdiSf, re-

turn'd, iTyat the Prifoner was Not Guilty.

Ttt The
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CLI. The Trial <?/ Charles Lord Mohun, before the

Lords at Weftminfter, for the Murder of VJ^iWvdim

Mountford, Jan. 31. 1692. 4 W. $^ M.

'Tuefday, Jan. 31. 1692.

N the Court erefted in Weftminfter-

liall, for the Trial of the Lord

Mohun for the Murder of William

Mountford ;

About 12 a Clock this Day, the

Lords came from their own Houfe

in their Robes, in Proceffion in this manner into

the Court.

Firft, the. Lord High Steward's Gentlemen-

Attendants, two and two.

Then the Clerks of the Houfe of Lords, with

the two Clerks of the Crown in the King^s-Bench

«nd Chancery, two and two.

Then the Matters in Chancery y two and two.

Then the Judges, eight of them, two and two.

Then the Peers eldeft Sons, and Peers Minors,

two and two.

Then four Serjeants at Amis with their Maces,

two and two.

Then the Yeoman Uflier of the Houfe.

Then the Peers according to their Seniority,

beginning with the youngeft Barqn, two and

two.

Then four Serjeants at Arnvs with their Maces,

two and two.

Then Garter King at Arms, and the Gentleman

Uflier of the Black-Rod : Garter on the Right-

Hand, and Black-Rod on the Left, carrying the

White Staff before the Lord High Steward.

Then his Grace the Marquifs of Carmarthen,

Lord High Steward, alone.

When the Lords were feated on their proper

Benches, and the Lord High Steward upon the

Wool-Pack, the two Clerks of the Crown {land-

ing before the Clerks Table, and the Clerk of

the Crown in Chancery, having their Majefties

Commiffion to his Grace the Lord High Steward

in his Hand, they both made three Reverences

to his Grace, and at the third coming up before

the Wool-Pack, they did both kneel down, and

the Clerk of the Crown in Chancery, on his

Knee, prefented the Commiflion to his Grace,

who deliver'd it to the Clerk of the Crown in the

King*%-Bench ; and then with three Reverences,

they return'd to the Clerks Table, where the

Clerk of the Crown in the K}ng*s-Bench opening

the Commiflion, commanded Proclamation of

Silence to be made in this manner.

Clerk of the Crown.

Proclamation.

Serjeant. Oyez.

Clerk of the Crown,

Serjeant. Oyez.

Clerk of the Crown.

Serjeant. Oyez.

Clerk of the Crown.

Serjeant at Arms, make

\
Again.

Again.

My Lord High Steward

of England, his Grace, does flraitly charge and

command all manner of Perfons to keep Silence,

and to hear the King and Queen's Majefties Com-
miflion to his Grace my Lord High Steward

of England diredted, openly read, upon pain of
Imprilbnment.

Which Words the Serjeant at Arms repeated

aloud.

Lord High Steward. My Lords, pray be plea-

fed to ftand up and be uncovered whilfl: their

Majefties Commiflion is reading.

Which his Grace himfelf did, and all the

Peers.

Clerk of the Crown reads.

WILLIAM R.

ryjlielmus & Maria, Dei Gratia AngUe, Scotie,

Francie £5? Hibernie Rex & Regina, Fidei De-
fenfires, &c. Chariffimo Confangtiineo ^ Confiliario

nojtro Thome Marchioni Carmarthen Prefidenti Con-

Jilii nojlri, Sdutem. Sciatis qiiod cum Carolus Domi-
nus Mohun nuper de Paroch'S.Clement Dacor. in Comi-
tat* noftro Middkfex coram dileStis £2? Jidelihus nojlris

Laneclot Johnfon, Arm* Caroh Lee, Milit. Samuele

Buck, Andrea Laivrence, Willielmo Allyflrsy, Thoma
Harriott, Theophilo Eyton, Nich. Grice^Arm's, & aliis

Sociis fuis Jufiiciariis nojlris ad inquirend. per Sacra-

ment' prohor* ^ legalium hominum de Comitat' noftro

Middlefex predial, ac aliis viis modis ^ mediis qui-

bus melius fciverint aut poterint tarn infra Libertales

quam extra per quos rei Veritas melius fciri poterit &
inquiri de quibufcunque Proditionibus Mifprijionibus

Proditionum InfurreSiionibus Rebellionibus Contrafa-

£furis 'Tonfuris loturis falfis fabricationibus tf aliis

falfitat. Moneta hiijus Regni noftr. Angl. ^ aliorum

Regnorumjive Dominiorum quorumcumque ac de qui-

bufcunque Murdris Feloniis Homicid" Interfe5iionibus

Burglariis Raptibus Mulierum Congregatiombus 6?
Conventiculis illicitis verborum Prolationibus Coadu-

nationibus Mifprifionibiis Confederationibus falfis

AUegancits Tranfgreffionibus Riotis Routis Retentioni-

bus Efcapiis Contempt, falfitat. negligentiis Concela-

mentis manutenent. Opprejfionibus ' Cambiparciis

Deceptionibus iff aliis MalefaQis Offenfis ^ Injuriis

quibufcunque. Necnon accefjariis eorundem infra

Comitat' predict, (tam infra Libertates quam extra)

per quofcunque & qualitercunque habit. fa£f-. perpe-

trat. Jive Comiff. i^ per quos vel per quern cui vel qui-

bus quand. qualiter & quomodo & de aliis Articulis ^
Circumftantiis premifj. feu eorum aliquod vel aliquem

qualitercunque concernend. plenius veritat. &' ad eaf
dem Proditiones & aV premiff. aundiend. ' t? termi-

nand^ fecundum Legem i^ Confuetudinem Regni noftri

Angl. nuper affignat. de Felonia ^ Murdro per ipfum

Carolum Dominum Mohun Commi/f. ^perpetrat. per

facrum proborum tf legalium hominum Comitat' noftri

Mddlefex prediSf. indiffat. exiftit. Nos Conjiderantes

quod Juftitia eft Virtus exeellens ^ Altiffmo compla-

cens Volentefque quod prediSi. Carolus Dominus Mo-
hun de y pro Felonia ^ Murdro unde ipfa ut prefer^

tur indiSlat. exifti coram Nobis in prefenti Parlia-

mento noftro fecundum Leges i3 Confuetudines hujus

Regni noftri Angl. Audiatur, Examinet'ur Senten-

tietur fc? Adjudicetur, ceteraque omnia que in hitc

parte pertinent debito inodo exeirceantur £f? . exequan-

tut.
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tur. Ac pro eo quod Officium Senefchall. Angl. Regine ad inquirendum per Sacramentum proborum
(cujus^ prafentia in hac parte requiritur) ut accept- & legalium Hominum Comitatus Middkfex predial
mus jam vacat, Nos de Fidelitate Prudentia pro- ac aliis viis modis ^ mediis quibus melius Jciverint
vida Circumfpemone ^ Indujlria vojlris pkrimum aut poterint, tarn infra Bertates quam extra per quos
Confidentes, Ordinavmus ^ Conjlituimus vos ex hac ret Veritas melius fciri poterit ^ inquiri de quibuf-
Caufa Senefchall. Angl. ad Officium illud cum omni- cimque Prodttionibus Mfpririonibus Proditionum In-
hus eidem Officio in hac parte debit ^ pertinend' furremonibus Rebellionibus contrafa^uris tonfuris
(hac vice) gerend. occupand. & exercend. ^ ideo fdfis Fabricationibus ^ aliis falfitatibus moneta hums
wbis Mandamus quod circa premiffa diligenter in- Regni Anglia ^ aliorum Regnorum five Dominiorum
tendatis^ 6? omnia que in hac

.
parte ad Officium Se- qmrumcunque ac de quibufcunque Murdris Feloniis

Homicidiis ^ InlerfeSiionibus (^ aliis Articulis &'

Offenfis in Uteris patentibus di£iorum Domini Regis

- _ . y Domine Regine eis ^quibufcunque quatuor vet
Teftibus Nobis ipfis apud Wefim. pluribus eorum inde dire^is fpecificatis, necnon accef
lie Janmrii Anno Regni noftr. fariis eorundem infra Comitatum prediSlmn tam infra

libertates quam extra per quofcunque C5? qualitercunque

habitis fa5iis perpetratisfive commiffis ac de aliis Ar-
ticulis & Circumflantiis premiffa &" eorum aliquod vel
aliquem qualitercwvque concernentibus plenius veri^

tatem &' ad eafdemproditiones & alia premiffa audien-

dum tf terminandura fecundum legem ^ confuetudinem

hujus Regni Anglic qffi^natis per Sacramentum Sa-
?nueli Philipps^ Thorns Head^ Georgii Sfarkes, Thorns
Lunn, Johannis Waterman^ Willielmi Keyte, Johan-
nis U/ljcr, Willielmi Pangborne, Arthuri AUiborne,

Willielmi D^verell, Jacobi Garrifon, Anthonii Hart-
ley, Roberti Rogers, Thoma Knight £f? Thom^ Long
proborum 6? legalium hominum Comitatus prediSii ad
tunc ^ ibidem juratorum &' oneratorum ad inquiren-

dum pro diBo 'Domino Rege ^ Domina Regina (j?

Clerk of the r^Ulielmus & Maria, Dei Gratia An- P^o corpore Comitatus prod, prefentalimi exifiit modo
Crown. glia, Scotia, Francis ^ Hibernia ^ forma prout patet in quodam IndiSfamento huic

nefchall. Angl. pertinent i3 requiruntur (hac vice)

facialis Exerceatis ^ Exequamini cum effetlu. In

cigus rei fe/timonium has Literas noftras fieri fe-

cimus Patentes

tricefimo

Per ipfum Regem propria Manu Signat.

CHUTE.
GOD Save King William and ^een Mary.

Then Proclamation was made for all Perfons

but the Peers to be uncovered.

After which, their Majefties Writ of Certiorari,

diredled to the Commiffioners of Oyer and Termi-

ner for the County of Middlefex, to remove the

Indiftment found before them againft the Lord
Mohun, with the Return thereof, and the Record
of the Indidlment, were read by the Clerk of the

Cro'Nn'miht King's-Bench: Thus,

Rex & Regina, Fidei Defenfores, Sec. Dile£lis

£3* Fidelibus noflris Lanceloto Johnfon, Armigero,

Carolo Lee, Militi, Samueli Buck, Andre^e Law-
rence, Willielmo Allejiree, Thoma Harriott, Theo-

philo Eyton £s? Nicholao Grice, Armigeris, Salutem.

Vobis Mandamus quod Indi^famentum de Felonia &
Murdro unde Carolus Dominus Mohun nuper de Pa-
rochia San£li Clementis Dacorum in Comitatu noflro

Middlefex coram Vobis in Comitatu noftro Middlefex

predict, i^ penes vos jam ramanen. indiSlatus exiftit

ut dicitur, cum omnibus illud tangentibus nobis in

prefenti Parliamenio noftro fub figillis vejtris vel

unius vejirum deliberetis indilate una cum hoc brevi.

Tejiibus nobis ipfis apud Wefimonafierium vicefimo

o£iavo die Januarii Anno Regni noftri ^arto.

CHUTE.
Virtute ijiius brevis mihi & aliis dire£fi TndiSla-

mentum in eodem brevi mentionatum cum omnibus ea

tangentibus Domino Regi £5? Domina Regina in

prefenti Parliamenio fub fgillo meo in iflo brevi con-

tenta in quadam Schedula huic brevi annexa mitto

pout interim mihi precipitur.

Refponf.

Lanceloti Johnfon, Armigeri, unius fufticiariorum

diSlorum Domini Regis fc? Domine Regine ad inqui-

rendum, &c. infra fcripti.

LA. JOHNSON.
Middlefex ff. Memorandum quod per quandam In-

quifitionem captam pro Domino Rege & Domina Re-

gina apud Hicks-Hall in S. John-Street in Comitatu

Middlefex Die Martis (fcilicet) decimo feptimo die

Januarii Anno Regni Domini tf? Domine noflrorum

Gulielmi £sf Maria Dei Gratia Anglia, Scotia,

Francia &? Hibemia Regis fcf Regine Fidei Defen-
forum, &c. ^artOf coram Lanceloto Johnfon, Arm'
Carolo Lee, Mlite, Samuele Buck, Andrea Lawrence,

Willielmo Alleftree, Thoma Harriott, Theophilo

Eyton & Nicholao Grice, Armigeris, ^ aliis Sociis

fuis Jufticiariis di£forum Domine Regis ^ Domine
Vol. IV.

Schedule annex 0.

LA. JOHNSON.

Middlefex£'. Juratores pro Domino Rege t? Domi-
na Regina fuper Sacramentum fuum prefentant quod

Richardus Hill nuper de Parochia SanSii Clementis

Dacorum in Comitatu Middlefex Generofus £2? Carolus

Dominus Mohun nuper de Parochia predi£id in Comi-

tatu predi5lo Dcum pra oculis futs non habentes fed
infligatione Diabolica moti £5? feducli nono die Decem-

bris Anno Regni Domini &' Domina nojtrorum Guli-

elmi & Maria Dei Gratia AngUa, Scotia, Francia

y Hibernia Regis &' Regina, Fidei Defenforum,

&c. ^arto. vi 13 armis, &c. apud Parochiam pre-

diSlam in Comitatu predi£lo in & fuper quendam

Willielmum Mountford Generofum in pace Die ^
di£lorum Domine Regis ^ Domine Regine nunc ad
tunc y ibidem exijlentem Felonice voluntarie t? ex

malitiis fuis precogitatis infultum fecerunt . Et quod

predi5ius Richardus Hill cum quodam Gladio (Anglice

a Rapier) de ferro t? Chalybe confe£io valoris quin-

que Solidorum quern ipfe idem Richardus Hill in manu
fua dextra ad tunc ^ ibidem extraSium habuit cf?

tenuit prafatum Willielmum Mountford in l^ fuper
dextram partem corporis (Anglice the Right-fide of

the Body) ipfius Willielmi Mountford prope dextram

Mammillam (Anglice the Right Pap) ejufdem Wil-

lielmi ad tunc i3 ibidem Felonice voluntarie fc? ex ma-

litia fua precogitata percuffit ^ pupugit (Anglice did

llrike and thruft) dans eidem Willielmo Mountford o/i

tunc y ibidem cum Gladio extraSlo predi^o in t^fuper

predi£lam dextram partem corporis ipfius Willielmi

Mountford prope di5lam dextram Mammillam ejuf-

dem Willielmi uniim Vulnus mortale latitudinis unius

pollicis y profunditatis viginti pollicum,, de quo qui-

dem vulnere mortali predj£lus Willielmus Mountford

^h predict nono die Decembris Anno fupradiSio ufque

decimum diem ejufdem Menfis Decembris Anno fupra

diSlo apud Parochiam pradiSam in Comitatu prediBo

languebat i£ languidus vixit, quo quidem decimo die

T t t 2 Decembris
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t)ecemhris Anno fupra di^o predi5fus JVillielmus

Mountford de vulnere mortali pyediSlo apud Paro-

chiam predi5lam in Comitatu predi£io obiit. Et quod

predi£lus Carolus Dominus Mohun tempore Felonia &
Murdri predial, per prefatum Richardum Hill modo

fcf forma predi5iis Felonice voluntarie fs? ex malitia

fua precogitata fa£iorum i3 perpetratorum ad tunc £5?

ibidem Felonice voluntarie £5? ex malitia fua precogi-

tata fuit prefens auxi/ians abettans confortans af-

Jijlens £5? manutenens prefatum Richardum Hill ad

prediSium Willielmum Mountford in forma prediSfd

Felonice voluntarie £s? ex malitia fua precogitata in-

terficiendum & murdrandum. Et fie Juratores pre-

diSii fuper Sacramentum fuum predi^um dicunt quod

p-edihus Richardus Hill fc? Carolus Dominus Mohun

prefatum Willielmum Mountford modo ^ forma pre-

dicts Felonice voluntarie fff ex malitiis fuis preco-

gitatis interfecerunt ^ murdraverunt contra pacem

di£lorum Domini Regis tf Domina Regine nunc,

coronam 6f dignitates fuas, &c.

Then his Grace remov'd from the Wooll-Pack
to the Chair, which was placed upon an Afcent

juft before the uppermoft Step of the Throne,

and feated himfelf in the Chair.

CI. of Cr. Serjeant at Arms, make Proclama-

tion.

Serjeant.

Cl.ofCr.

Oyez.

Chief Governor of the Tower of

London, return the Precept to you directed, to-

gether with the Body of Charles Lord Mohun your

Prifoner, forthwith into the Court, upon Pain

and Peril will fall thereon.

Then the Deputy-Governor of the Tower

brought the Lord Mohun to the Bar, having the

Ax carried before him by the Gentleman Gaoler

of the Tower^ who ftood with it at the Bar, on

the Right-Hand of the Prifoner, turning the

Edge from him.

The Prifoner at his Approach to the Bar, made
three Bows, one to his Grace the Lord High
Steward, the other to the Peers on each Hand,
and his Grace and all the Peers returned the

Salute to him.

Lord High Steward. My Lords, my Voice

will not ferve to fpeak at fuch a Diltance, fo as

to be heard, and therefore I muft beg leave of

your Lordfhips to come down to the Wooll-Pack
again.

Lords. Ay, Ay.
Then his Grace came down, and feated him-

felf on the Wooll-Pack.

. Lord High Steward. My Lord Mohun, I am to

let your Lordfhip know, you are not to hold up

your Hand upon your Arraignment •, and I am
to let you that are Council at the Bar likewife

know, that both you and the Witneffes, are to

direct yourfelves to the Court, in the Style of

My Lords, fpeaking to the Court.

Then there was a little Paufe, after which his

Grace addreffed himfelf to the Prifoner thus.

Lord High Steward. My Lord, you are brought

here before this Supreme Court in order to your

Trial.

The Charge againft you is, for the Murder
of one of the King's Subjedts, which is a Crime

the King will at no tinre pafs over in the meaneft

Man's Cafe, without making a ftrift Inquiry into

the Offence, and caufing due Punifhment to be

infiifted on the Offender.

This, my Lord, is charged upon you, not by

any flight Information, but by the Grand In-

queft of this County, made up of Gentlemen of
good Worth and Confideration. It is true, that

this Inqueft does not amount to much more than

a bare Accufation -, and therefore it ought not

to be made any ufe of, fo as to prejudice your
Lordfhip's Trial ; but it is that which is the

Ground of prefenting this Black Crime before my
Lords your Peers, who cannot receive it without

fome Trouble, to find any one of their Body
fufpedted to be guilty of an Adtion fo Difhonour-

able as this is reprefented to their Lordfhips.

My Lord, you are a very young Man, and
therefore it is to be hoped, you cannot fo early

have had your Hands in Blood. And the fame
Reafon, becaufe you are fo young, may, perhaps,

make you conceive, that you are under fome
greater Difad vantage in making your Defenjce,

than you would be if your Experience had been

longer.

But to remove any Mifapprehenfion you can

have of that kind, it is very proper to put your
Lordfhip in mind, that you have the good For-

tune now, to be tried for this Fa6t in full Par-
liament, where no Evidence will be received, but

fuch as muft be manifeft and plain, beyond all

Contradiftion ; lb that you have nothing to fear

here, but your own Guilt.

In the next Place, my liOrd, you need not be

difcourag'd for want of Council, for the Ho-
nour of this Court is fuch, as will take care to in-

form you of any Advantage that the Law can

give you. And you may be farther afTured, that

no Art or Skill in Arguing, can take any Place

here, either againft your Innocency, or divert

my Lords from doing you exadt Jufticc. Nay,
I dare prefume to fay, on the Part of my Lords,

that if there be Room for any Abatement of Se-

verity, you may realbnably exped to find it from
their Lordfhips.

Thefe Confiderations, my Lord, cannot but

give you great Confolation under your unhappy
Circumftances, it being moft certain, that nothing

but your own Crimes can hurt you.

But at the fame time I muft tell you, that your

Lordfhip is not to flatter yourfelf with an Expedta-

tion or Hope, that any Favour will be fhewed you
beyond what Honour and Juftice can allow

:

And I hope you have well confidered, that it is

no leis than your Life, your Honour, and your

Eftate, that you are now to defend, infomuch,

that I cannot doubt but your Lordfliip has recol-

leded and prepared yourfelf for the Defence of

what fo very much concerns you.

I will not therefore detain you any longer than

to give you fome Directions in the Order and
Method of your Trial ; and thofe are, that your

Lordftiip do give Attention carefully to the Read-
ing of your Indiftment. That you give no In-

terruption to the Council or Witneffes when they

fpeak againft you ; and when the proper time

fhall come for your WitnelTes to be examined,

and that you are to be heard in your own Defence,

I will give you due notice of it.

Your Lordfhip may alfo be certain, that when
it fhall come to your turn to fpeak, you fhall be

heard with all the Patience and Favour that the

Matter will bear; and at laft, when all hath

been heard that can be faid on both Sides, your

Lordfhip needs not doubt, but that my Lord,

will give fuch a Judgment as will be fuitable to the

Honour, Juftice and Equity of this great Courtl

Clerk, read the Indiftment to my Lord.

Clerk
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Clerk of the Crown. God fend your Lordfhip

Clerk of the c f^* Harles Lord Mohm, You ftand

Crown. \>J ' indidted by the Name of

Charles Lord Mohun, of the Parifh of St. Clement

Danes, in the County of Middlefex, for that you,

together with one Richard Hill of the fame Parifh

and County, Gentleman, who is fled, and with-

drawn from Juftice, not having the Fear of God
before your Eyes, but being moved and feduced

by the Inftigation of the Devil, the 9th Day of

December, in the 4th Year of the Reign of our

Sovereign Lord and Lady William and Mary, by

the Grace of God of England, Scotland, France,

and Ireland, King and Queen, Defenders of the

Faith, ^c. with Force and Arms, i£c. at the

Parifh aforefaid, in the County aforefaid, in and

upon one William Mountford, Gent, in the Peace

of God, and our faid Sovereign Lord and Lady

the King and Queen, then and there being,

felonioufly, wilfully, and of your Malice afore-

thought, did make an Aflliult, And that he

the ^id Richard Hill, with a certain Rapier

made of Iron and Steel, of the Value of 5 j.

which he the faid Richard Hill, in his Right-

Hand then and there had and held drawn, the

faid William Mountford, in and upon the Right-

fide of the Body of him the faid William Mount-

ford, near the Right Pap of him the faid Wil-

liam, then and there felonioufly, wilfully, and

of his Malice aforethought, did ftrikeand thrufl",

giving unto him the faid William Mountford

then and there, with a Sword drawn aforefaid,

in and upon the aforefaid Right-fide of the

Body of him the faid William Mountford, near

the faid Right Pap of the faid William, one

Mortal Wound of the Breadth of one Inch,

and of the Depth of twenty Inches, of which

faid Mortal Wound the aforefaid William Mount-

ford, from the aforefaid ninth Day of December,

in the Year aforefiid, unto the tenth Day of

the fame Month of December, in the Year afore-

faid, at the Parifh aforefaid, in the County

aforefiiJ, did languifli, and languifliing, did

live, on which faid tenth Day of December in

the Year aforefaid, the aforelliid William Mount-

ford of the Mortal Wound aforefaid, at the Pa-

rifh aforefaid, in the County aforefaid, died.

And that you the faid Charles Lord Mohun, at

the Time of the Felony and Murder aforefaid,

by the aforefaid Richard Hill, in Manner and

Form aforefaid, felonioufly, wilfully, and of his

Malice afore-thought, done and committed,

then and there felonioufly, wilfully, and of your

Malice afore-thought, were prefent, aiding,

abetting, comforting, afllfl:ing and maintain-

ing the aforefaid Richard Hill, the faid William

Mountford in Form aforefaid, felonioufly, wil-

fully, and of his Malice afore-thought to kill

and murder. And fo that you the faid Charles

Lord Mohun, and the faid Richard Hill, the faid

William Mountford in Manner and Form afore-

faid, felonioufly, wilfully, and of your Malice

afore-thought, did kill and murder, againfl: the

Peace of our faid Sovereign Lord and Lady the

' King and Queen, their Crown and Dignity.

How fay you, Charles Lord Mohun, Are you

Guilty of this Felony and Murder, or not Guilty ?

L. Mohun. Not Guilty, my Lords.

Clerk of the Crown. ,How will your Lordfliip

be tried ?

L. Mohun. By God and my Peers.

a good Deliverance.

L. High Steivard. Will your Lordfhips pleaie

that the Judges may be covered ?

Lords. Ay, Ay.
Then the Judges put on their Caps.

Clerk of the Crown. Serjeant at Arms, make
Proclamation.

Serjeant. Oyez.

Clerk of the Crown. If any one will give Evi-
dence on the Behalf of our Sovereign Lord and
Lady the King and Queen's Majetlies, againfl

Charles Lord Mohun the Prifoner at the Bar, let

them come forth, and they Ihall be heard, for

now he fl;ands at the Bar upon his Deliverance.

L. High. Steward. You Gentlemen that are of
the King's Council, will you begin }

Mr. Serjeant Tbompfon. May it pleafe your
Lordfhips, I am of Council for the King and
Queen, againfl: my Lord Mohun the Prifoner at
the Bar, who fl:ands indifted for the Murder of
one William Mountford.

L. Mohun. My Lords,

L. High Steward. My Lord Mohun^ what does
your Lordfliip fay ?

L. Mohun. Do not your Lordfhips think it

proper, that I fhould have Pen, Ink and Paper ?

Lords. Ay, by all means.

L, High Steward. Yes, give my Lord Pen,
Ink and Paper.

Which were carried to him by one of the Clerks.

L. High Steward. Go on. Sir, now.
Mr. Serj. Thompfon. My Lord Mohun flands

indifted here before your Lordfhips, for the Mur-
der of one William Mountford, and the Indiftment
fets forth, that ont Richard Hill, who is fince fled

from Jufl:ice, did upon the 9th oi December lafl,

make an AfTault upon this fame William Mount-

ford, and that the faid Lord Mohun, did likewife

make that Aflfault. This Indidtment particularly

fets forth, that this Hill, by a Sword or Rapier,

which he had in his Hand, did give this William

Mountford a Wound on his Right-fide, and that

Mountford did languifh of that Wound till the

next Day, which was the \ot]\oi December, when
he died ; and that at the Time of the giving the

Wound, my Lord Mohun was prefent, and was
aiding, abetting, aflifl:ing, and comforting of
Hill ; and thereupon we do fay, he is Guilty of

this Murder, and for this he flands indifted. It

is my Duty to open the Indiftment to your Lord-
fhips, we fhall call our Proofs, and give you the

Evidence, and then leave it to your Lordfhips

Judgment.
Mr. Att. Gen. Sir John Somers. My Lords, the

Indiftment has been opened, and by that your

Lordfliips fee, the Noble Lord at the Bar flands

charged with the High Crime of Murder.

My Lords, his Peerage gives him a Right to

be tried in this Great and Noble Court ; and
as my Lord has jufl Reafon to put a high Value

upon this Privilege, fo on the other Hand,
their Majefl:ies, who are making Inquifition for

the Blood of one of their Subjeds, have a full

AflTurance, that no Compaflion for my Lord's

Youth, no Confideration for his Quality, or Re-
gard for one of your own Order, will make your

Lordfhips unmindful of the heinous Nature of the

Crime, or caufe any Variation in the Steadinefs of

your Jufl:ice.

It is true, my Lords, the Difference between the

Trial of a Peer and a Commoner is very great,

but
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but there is no Difference in the Crime, whether

committed by one or the other : It is the fame

Law by which they muft be tried and judged ;

and that Fa6t which would be Murder in the

meaneft Subjeft, is no lefs than Murder if com-

mitted by the greateft Peer.

My Lords, it is not infifted upon, that the

Noble Lord at the Bar gave the Mortal Stroak

with his own Hand -, Nor is it fo alledged in the

Indiftment: The Indiftment findeth the Wound
to have been given by the Hand of Richard Hill ;

but if my Lord the Prifoner was of his Party, if

he concurr'd with him in the Thing, if he was

prefent and abetting to the Faft, though he did

not ftrike a Stroak, though he was no more than

a Looker-on when the Thing was done, the Law
faith. He is a Principal in the Murder,

Whether my Lord's Cafe will fall within this

Rule, is the Point for your Lordfhips to deter-

mine, when the Witneffes are heard.

My Lords, it is my Part to give an Account

of the Nature of the Evidence, to the end, that

your Lordfhips may more eafily go along with

the Witneffes, as they are examined, and more

readily make your Obfervations upon what they

fay.

This I fhall do as fliordy, and as exaflly as I

can, without pretending to aggravate any thing,

which I could never think did become any one

in my Station ; and I am fure, would be to very

litde purpofe before fuch a Judicature as this;

for after all, your Lordfhips will found your

Judgments upon the Fa6t, not as it is reprefent-

ed by us, but as it appears upon the Oaths of the

Witneffes.

The Time when the Fa6l for which my Lord
is to be tried was committed, was the 9th Day of

December laff.

The Occafion of it, was this.

Captain Hill, the Perfon mendoned in the In-

diftmcnt, had for fome time before made Ad-
dreffes of Courtfhip in the Way of Marriage, to

one Mrs. Bracegirdk, an Aftrcfs in the Play-

Houfe -, But thele Propofals were totally reject-

ed. This put Mr. Hill in "a very great Rage,

and he declared, that Mr. Mountford fthe Perfon

flain) was the only Man that flood in his way,

and with many Execrations, exprelfed his Refo-

lution to be revenged upon him : This he did

at feveral times, and before feveral Perfbns.

The fame Day the Fadl was committed, in

the Morning, my Lord, who is now at the Bar,

and Caprain Hill, went together to hire a Coach
to go to 'Totteridge, and direded the Coachman
to have fix Horfes ready, but to be waiting for

them in Drury-Lane near the Play-Houfe, with

only two Horfes in his Coach, about Nine a

Clock the fame Night. My Lord and Captain

Hill dined together that Day, at a Tavern in

Covent-Garden, and here much of their Difcourfe

was about Mrs. Bracegirdk; and both of them did

freely declare their Opinion, that Mr. Mountford

lay with her. But the Principal of their Dif-

courfe, was in relation to a Defign which they

had formed for the feizing upon Mrs. Bracegirdle,

and forcing her into a Coach, and carrying her

away fomewhere into the Country.

This was to be executed that Night ; and ac-

cordingly they were then providing Arms for that

purpofe : Mr. H/7/did acquaint my Lord, that the

Soldiers would be ready by the dme; and my
Lord took Notice, that the carrying her off,would

fland Mr. Hill in 50 /. at leafl. Thereupon (as

your Lordfhips will hear from the Evidence^ Mr.
Hill ufed this ExprefTion, If the Villain refifl, I

will flab him ; and then my Lord was pleafed to

fay, That he would fland by his Friend.

After they had continued there fome time,

being about to part, Mr. Hill told my Lord,
That unlefs he was at the Play-Houfe by Six a
Clock, the Thing could not be effefted, and he
fhould be undone : But my Lord promifed to be
there at the Time.

Accordingly they both met at- the Play-Houfe,
and after they had been behind the Scenes, and in-

formed themlelvcs that Mrs. Bracegirdle would not
be there that Night, they left the Play-Houfe.

But it feems they had got Intelligence, that

fhe was to fup that Night at one Mr. Page's Houfe
in Drury-Lane ; and therefore they planted them-
felves with their Soldiers near that Place, over
againft my Lord Craven's Houfe.

Lord High Steward. They ; who do you mean ?

Mr. Attorney General. My Lord, the Prifoner at

the Bar and Mr. Hill. After they had continued
there for a confiderable time (\ think till towards
Nine a Clock) they began to have a Jealoufy,

that they might be under fome Mifinformation ;

and therefore ordered the Coachman to drive
them into Howardftreet, the Place where Mrs.
Bracegirdle lodged, and obferving fome Perfons

walking near her Lodging, they fuid, they doubted
they were deceived, and had been betrayed.

But they foon came back again to Drmy-Lane,
and fixed themfelves in their former Station.

About Ten a Clock, Mrs. Bracegirdle, accompa-
nied with Mr. Page (at whofe Houfe fhe had been)

and with her Mother, and (I think) her Brother,
going Home; when they came to the Place
where the Coach flood, with the Door open,
and my Lord at the Bar placed in the Coach ;

and feveral Cafes of Piftols by him, the Soldiers,

together with Captain Hill, came up to Mrs.
Bracegirdle, feized upon her, and would have
forced her into the Coach : Mr. ii^'// endeavoured
with Violence, to force away Mr. Page, who
was then leading her, and flruck him ; but Mrs.
Bracegirdle's Mother holdii;ig her about the Mid-
dle, they could not readily get her into the Coach,
and during this Struggle, there was an Opportu-
nity given to Mr. Page to call for Help, and
feveral Perfons coming prefently from the Houfes
near, and the People in the Street beginning to

rife upon them, they found it impradlicable to

effcd: their Defign at that Time.
Thereupon the Soldiers were difmilTed, but

my Lord and Mr. Hill, would not be denied the

Liberty to wait upon Mrs. Bracegirdle to her Lodg-
ing, and accordingly, together with Mr.P^^^ and
her Mother, and other Perfons, they went toge-

ther to Mrs. Bracegirdle's Lodging, at one Mrs.
Browne's Houfe in Howard-Jleeet. Mr. Mountford's
Houfe was in Norfolk-Jireet, below Howard-fireet.

Howard'Jlreet is a Crofs Street, which leads from
Arundel-ftreet, and through Norfolk-ftreet to

Surrey-Jireet ; and fo it was not pofTible for Mount-

ford to come to his own Houfe, but whoever
fhould fix themfelves in Howard-flreet , mufl have
the Opportunity of feeing him.

As they were going along. Hill fwore he would
be reveng'd ; but nam'd no-body.

After that Mrs. Bracegirdle and the Company
were come to her Lodging, fhe and her Mother,
and Page went into the Houfe : My Lord Mohun

and



1692.. JVeflm' /or /A^ Murder (?/" W. Mountford. 515
and Mr. Hill ftakl in Howard-ftreet^ and there

continued for near two Hours together, and for

the moft part of that Time, with their Swords

drawn.

Mr. Mountford, as it happen'd, did not come

Home till late that Night ; fo that their Stay

being long, my Lord and, Mr. Hill thought fit!

to fend for Wine, and had one or two Bottles,

which they drank in the Street, near Mrs. Brace-

girdlt's Lodgings.

Daring this Time, they were heard to fay

(that is, one of them was ; but which of them,

by reafon of the Darknefs, we cannot tell) that

if he could not be revenged that Night, he would

the next Morning •, upon which, a Boy, who
was there with them •, (but who the Boy was we

cannot difcover) faid. Good my Lord, do not do

it, alter your Refolution. I did obferve before,

that Mrs. Bracegirdle fupped that Night at Mr.

Page's Houfe, and Mrs, Pi^^f having heard of the

great Outrage and Tumult in the Street, and

that her Husband was gone home with Mrs.

Bracegirdle, and being under a great Concern

for his Safety, thought fit to follow him thither.

As fhe entred into the Houfe, ftie faw my Lord

Mohun and Captain Hill near the Door •, and pre-

fently after, before flie could have a full Relation

of what had happened in Drury-lane, Mrs. Broior.e,

the Owner of the Houfe where Mrs. Bracegirdle

lodged, came into the Room, and told them.

That my Lord Mohm and Htll were waiting for

Mr. Mounlfcrd, and that Ihe was apprehenfive it

was with no good Intention. Thereupon Mrs.

Page thought it requifite to go to Mrs. Mountford'' s,

Houfe to give her Notice of it, and to defire her

to find out where her Husband was, and to

caution him not to come Home, unlefshe brought

a good Guard with him.

As fhe went out, fhe faw them both with their

Swords drawn, and fhe acquainted Mrs. Mount-

ford with it, who fent to feveral Places in Search

of her Husband ; but fhe was fo unfortunate, that

the MefTengers CQuld not find him.

Whilft this was doing, the Watch came into

Howard-freet, being alarm'd at the Report that

two Gentlemen were drinking in the Street,

and walking there, with their naked Swords.

The Watch demanded of my Lord Mohun, why.

he had his Sword drawn. My Lord was pleafed

to return them this Anfwer, That he was a

Peer of the Realm, and bid them touch him if

they durft. They then asked Hill, why his Sword

was out, and my Lord made the Excufe for him,

That Hill had loft his Scabbord.

The Watch obferving the Drawer who at-

tended upon them, and knowing that he lived at

a Tavern in Surrey-fireet, went to inform them-

felves, who thefe Perfons fhould be, that were

walking in fuch a Manner at that time of Night.

But they were hardly got into the Houfe before

they heard the Cry of Murder.

The WitnefTes will inform your Lordlhips,

that as Mr, M?K«//(jri, about twelve a Clock, was

coming home, my Lord Mohun met him, and

faluted him. Mr. Mountford faid. My Lord

Mohun, What does your Lordfhip do here at this

time ofNight? and my Lord made Anfwer, He
fuppofed Mr. Mountford had been fent for. No,

no, fays Mountford, I came by Chance. My
Lord laid to him again, I fuppofe you have heard

about the Lady. Mr. Mountford anfwered, I

hope my Wife has given your Lordfhip no Of-

fence. No, fays my Lord Mohm^ It's Mrs.
Bracegirdle I mean. To this the Reply of Mr.
Mountford was, Mrs. Bracegirdle is no Concern of
mine i but I hope your Lordfhip does not coun-

tenance any ill Adion of Mr. Hill.

Upon this Hill came up to them, and faid to

my Lord, It was not a Time to difcourfe of tiiofe

Matters ; and as my Lord continued to talk with

Mountford, Hill flruck Mountford RvH, and, in a
manner, at the fame Inftant made a Pafs at him,
and run him clean through the Body, and this

before Mr. Mountford's Sword was drawn. Im-
mediately, upon this, there was a Cry of Murder,
and the Watch came, with what hafte they could,

and took my Lord Mohun, hnx. Hill was fled ; when
my Lord was taken, his Sword was not drawn.

As foon as my Lord Mohun was taken, the

firfl Queftion he asked was. If Hill w^s appre-

hended -, and when he was told, he was not, he
faid he was glad of it, and he did not care if he
were hang'd for him. And he faid, adding at

the fame time. That he was forry that Mr. Hili

had fo little Money about him, and wifhed him
all that he had in his own Pocket ; and he did
then alfo own to the Watch, that he had changed
Coats with Mr. Hill, and had Hill's Coat on him
at that time.

My Lords, this is the Subftance of the Evi-
dence, and in this Order, with your Lordfhips

Leave, we fhall offer the Proofs to your Lord-
fhips -, I do not doubt, but your Lordfhips will

attend to the Evidence with all Care, and will

deterrrline upon it according to Juftice.and Ho-
nour. I will detain your Lordfhips no longer,

but proceed to call the WitnefTes to prove wliat

I have opened,

L. H. Steward. Pray call your WitnefTes toge-

ther, and let me know who you begin with.

Mr. Jtt. Gen. My Lords, We do not know
what Place is defigned for the WitnefTes y but if

they are to be on the other Side, and this Croud
do interpofe between us and them, it will be im-

pofTible for us, who are the King's Council, to

hear what they fay, or know how to proceed,

L. H. Steward. There muft be Room made
there for the Witneffes ; where are your Wit-
nefTes Mr. Attorney ?

Clerk of the Crown. If you pleafe to name them.
Sir, we will call them.

Mr. Att. Gen. Call Mr. John Hudfon, and Mr,
George Powel.

Lard High Steward. I know not how this is or-

dered, but Way muft be made there by the Bar,

that the Prifoner may fee the WitnefTes, and they
him.

Mr. Att. Gen. Yes, my Lord, by all means?
Mr. Serj. Tremain. If your Lordfhips - pleafe,

the WitnefTes will be moft conveniently heard,

if they come and ftand by us.

Mr. Att. Gen. If your Lordfhips pleafe, it will

not be pofTible either for my Lord at the Bar, or

for us, to hear what the WitnefTes fay, unlefs they

be brought into this Place to ftand between us.

L. H. Stew. My Lord Great Chamberlain, be

pleafed to give order for them to be brought in

thither.

Then the Lord Great Chamberlain went down
to the Bar.

L. Gr. Cham. The WitnefTes muft be brought

to this Place.

And accordingly. Way was made for the Wit-
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neSes, as called, toftandfit di€ Bar between the

Pfilbner and theKmg^s Council.

L. M. Stew. Give miB tlie Name of him that

you begin with.

Mr. Att.G. We b^in,my Lords, with Mr. John

Hudfen. fVhs came to the Bar, and one of the Ckrks

held the Seek to him, upon which he laid his Hand.

CU of the Cr. Hrtirken to your Oath, Sir •, The
Evidence th*t yoy flull gwe on the B.ihalf of our

Sovereign Lord and Lady the King and Queen's

Majefties againft Charles Lord Mohm, the Pri-

foner at the Bar, fhail be the Truth, the whole

Truths and aothing but the Truth s So help you

God. Cthen he kijjed the Book.)

Mr. Jtt. Gen. Mr. Hudfsn, Do you give my
Lords an Account what you know of any Appli-

cation's of Courtfhip made to Mrs. Bracegirdle by

Mr. Hill, and what became of it j and what you

heard Hill fay about her, or about any one elfe

relating to that Matter.

Hu^on. My Lord, I had the Honour to be

ipvited to Supper with my Lord Mohun, at the

Rofe-'favern i\\ Covent-Garden, where I found

Captain Hill mth hisLordfhip.

Mr. An. Gen. When was this. Sir ? tell the time.

Hud. This was three Nights before this un-

fortunate Accident happen'd, there I found Cap-

tain Hill, and we fupped together •, and after

Sqpper, Captain Hill raifed a Difcourfe of Mrs.

Bracegirdle and Mr, Mountford ; fays he, I /hould

not doubt the Suceefs of my Amour with Mrs.

Bracegirdle, if I were not obftrufted by Mount-

ford, whom I defign to be the Death of: This is

Truth upon my Oath. My Lord Mehun was in

the Company ; but I cannot fay that my Lord
made any Reply to the Thing, or took any Notice

of it: But this Captain HiU did fay, not only

then, but feveral times before.

Mr. Att. Gen. Did he fay it at any other time

ifl your Hearing ?

Hud. Yes, feveral times before.

Mr. Att. Gen. Do you know any thing more
of this matter ?

Hud. No more, than .that my Lord Mohun,

that very Night that Mr. Mountford was killed,

and Capt. Hill, eame into the Scene Room of the

Play-Houfe, and my Lord Mohun had Capt. Hill's

Coat on, and Capt, Hill had my Lord Mohun\
Coat on, and they changed their Cloaths in the

Play-HouftJ. J faw them change thdir Cloaths ; but

what their Defign was, I cannot tell.

Mr.Att.Gm. When was that. Sir?

Hud, That very Night tliat the Gentleman

that is dead, Mr. Mountford, was killed.

Mr. Alt. Gen. You fay. That my Lord Mohun
was prefent when that Difcourfe of Hill was,

about Moiffttfoyd at the Tavern.

Hud. Yes, but I cannot fay my Lord took any

Notice of it, for he made no Reply that I heard,

Z. H. Stew, Have you done with this Witneis ?

Mr. Alt. Gen. Yes, my Lord.

I^ud. This is all that I know of the Matter.

L. H. Stem. My Lord Mobun, have you any

thing to fay to this Witnefs ?

L. JVfeii. No, my Lord.

Mr. Att. G. Then our next Witnefs's Name is

^dspge Powell. (Who was fiva^n in like mamer.)

Mr. Att.G. Mr. Powell,Yoi\ have heard the Que,
fti^ps that hawe been aak'd Mr. Hudfm. Pray will

yoii hiake Anfwers to them ; and give my Lords an

Aeeount what you know of this Matter.

Pmuell. May it pleafe your Lordlhips, about

5 or 6 Days before Mr. Mountford was wounded,
I was in Company with Captain Bill, and he be-
gan Mrs. Bracegirdle?, Health, I told him I would
pledge it. Says he, I am fure there is no Bar
between me and Mrs. Bracegirdle, but Mountford;
and I am refolved to be revenged on him, one
way or another. About 3 Days afterwards I was
at Supper with my Lord Mohun and Captain Hill,

and another Gendeman, and the fame Difcourfe

arofe again, and Captain Hill whifpered me in

the Ear, fays he, I am refolved to have the Blood
of Mountford. I told him I did not think it fit for

him to fpeak fo behind a Gentleman's Back, and
to me, who was his Friend. I laid, I would ac-

quaint Mr. Mountford vih^tht laid, and I did not
doubt but he would give him the Satisfaction of a
Gendeman for any Injury he did him. I heard
no further Difcourfe at that time, nor do I know
more of that Matter, till the Night that Mr.
Mountford was wounded, when I law him lying

upon the Parlour Floor, and afterward faw hira

laid to Bed, and fate up all Night with him,
and about four a Clock in the Morning, I asked
Mr. Mountford how the Thing happened. He
told me Captain Hill killed him bafcly ; I asked
him if his Sword was drawn ; Yes, fays he, but
it was after I had received my Wound, for whilft

my Lord Mohun talked to me, Hill run me thro'.

Mr. Att. G. At that time, when thofe Words
were fpoke at Supper, That he defigned to be
the Death of Mountford, was my Lord prefent ?

'Powell. Yes, my Lord Mohun was prefent, but
he was talking to Colonel Tredenham.

Mr. Att. G. Did my Lord M?hu}$ fay any
thing to what Hill faid ?

Powell. I did not hear him make any Anfwcr
to it at all.

Mr. Alt. G. Do you know any thing elfe in

relation to this Faft >

Powell. Nothing elfe, but that Captain Hili

did give a Letter to be delivered to Mrs. Brace-

girdle, but I know not whether it was delivered

or not, and he often told me, he would marry
her with all his Heart.

Mr. ^/. G. You fay you had that Difcourfe

with Mountford, when he lay a dying ?

Pozvell. It was about four a Clock, and he
died about One.

Mr. Att. G. Was thew any thing feid about
my Lord Mohun :iX. ih^t time ?

Peivell. Nothing, but that my Lord Mohun waa
talking to him, whilft the other run him thro*.

L. H. Stew. If I underftand you aright, you
lay nothing againft my Lord Mohun, but his be-

ing by one time at Supper when Hill faid Ibme
Words about Mountford; and then the other

thing you fay is, what M)untford told you after

he was wounded, That my Lord was talking

to him, when Htllgv/e him the Wound ?

Powell. Yes, my Lord,That is all that I heard.

L. H. Stew. Has yoi» Lordlhip any thing Cq

fay to this Witneis ?

L. Mahuit. No, my Lord.

Mr. Alt. G. The next Witnefs that we flail

defire to call is Mrs. K^ght. (Who was f^efn.)
Mrs. Knigbt. I have nothbg to hy ta mj

Lord Mobun ; but what I have to fay, is to Mr.
fiiU. About 4 Days before Mr. M&mtford was
killed, yix.Hill came to me, and Ipoke to me
about Mrs. Bracegirdtk : He told me he was fadse-

fled fhe hated hini. I told him I did not believ*

/he hatc;d any Body, or fevtd aiiy 8o4]r \ Y^
he
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he faid, fhe did love fome Body, but he had
thought of a Way to be even with that Body.
Upon the Wednefday Night before Mr. Mountford
was killed, he came to me as I was coming out

of the dreffing Room ; faith he, Mrs. Knight^

let me fpeak a Word with you •, fays he. You are

very great with Mrs. Bracegirdk, and I defire you
to be fo kind, as to fpeak to her for me, and I

would beg of you, if you would give me leave, to

give her this Letter from me : No, faid I, Mr.
Hill, I beg your Pardon ; you fay fne hateth you,
and if fhe hateth you, fhe will not love any Body
that fpeaketh for you ; and I am not fond of

creating myfelf Enemies in the Houfe, know-
ing I have fome already. What Enemies, faith

Mr. Hill, Mountford do you mean ? And then

repeating a great Oath, I fhall find a Way with

him fpeedily.

L. H. Stew. A Way, with what ?

Mrs. Knight. A Way with him fpeedily ; Hill

faid it of Mr. Mountford.

L. H. Steiv. What do you call this Witnefs for,

Mr. Attorney ? what Ufe do you make of her Evi-

dence againft my Lord Mohun ?

Mr. Att. Gen. My Lord, the Ufe that we would

make of thefe WitnefTes, is to give an Account of

the whole Fa6t from the Beginning to the End,

HiWi Malice, and what was the Occafion of it,

his Defign in coming there that Night, and

what he did, and to leave it to your Loidfhips,

to judge what Influence this will have, how far

it will affeft my Lord Mohun. The next Witnefs

is Mrs. Sandys.

L. H. Stew. What is this Woman's Name'?

Mr. Att. Gen. Mrs. Elizabeth Sandys.

( She was fworn. )

Mr. Att. G. Mrs. Sandys, give my I,ords an Ac-

count, whether you were prefent with my Lord
Mohun and Mr. Hill at the Tavern that Day that

Mr. Mountford was killed, and what pafTed there.

Sandys. I dined with my Lord Mohun and

Captain Hill, at the ^hree Tuns in Shandois-ftreet,

and there arofe a Dilcourfe about Mrs. Bracegir-

dle and Hill, and my Lord Mohun asked me, If I

thought Mountford hdid lay with her or no. I faid

I could not tell ; prefently after, fays my Lord
Mohun, It will coll Hill 50 Guineas this Defign.

Saith Mr. Hill, if the Villain offers to refill, I will

flab him ; faith my Lord Mohun, I will fland by

my Friend. When this was done, Mr. Hill dt-

fired Mn Brough to borrow a Cafe of Piftols of

Captain Leifler, and he faid, he would not borrow

them himfelf, for he doubted, if he knew of the

Defign, he would not lend them. When that was

done. Captain Hill told me, he had a Coach and

fix Horfes in IVitch-Street, to feize Mrs. Bracegir-

dky and carry her away into the Country ; and

my Lord Mohun faid he would fland by his Friend

:

And when my Lord Mohun went away. Hill faid

to him. My Lord, if you be not there by fix a

Clock, I am ruined. Saith my Lord Mohun^

upon my Word and Honour I will be at the

Play-Houfe by Six.

L. H. Stew. My Lord Mohun, have you any

thing to fay to that Witnefs ?

L. Mohun. Yes, my Lord, I defire to have

her asked, Whether fhe is a Maid, or a married

Woman ?

L. H. Stew. You hear the Queflion -, but I do

not know what Ufe my Lord will make of it.

Mr. Att. G. You can eafily anfwer, whether

you are married or unmarried.

Vol. IV.

L. H. Stew, That Queflion is very fair j Arer
'

you a married Woman or a fingle Woman ?

Sandys. I am a fingle Woman, my Lord,
Mr. Att.G. Pray, Mrs. Sandys, repeat the Words

that my Lord Mohun faid, when Hill faid, if the
Villain refilled, he would flab him,

Sandys. My Lord Mohun faid nothing in the
World, but that he would fland by his Friend.

L. H. Stew. Have you any further Queflions,
Mr. Attorney, to ask this Witnefs ?

Mr, Att. C. I have nothing more to ask her,
my Lord.

L. H. Stew. What fay you, my Lord Mohun ;

would you ask her any thing elfe ?

L. Mohun. No, my Lord.
L. H. Stew. Then withdraw. (Whichfhe did.)

Mr. Att. G. The next Witnefs we call is Mr.
Rogers. (Who was fworn.)

L. H. Stew. What is this Witnefs's Name ?

Mr. Att. G. Rogers, my Lord.
L. H. Stew. What is his Chrillian Name ?

Mr. Att. Gen. John. If your Lordfhips pieafe
to remember, that the lafl Witnefs, Mrs. Sandys,
fiid, that Mr. Hill defired my Lord Mohun, not
to fail of being at the Play-Houfe by fix a Clock,
and that he was undone if he did not come -,

and my Lord promifed upon his Word and Ho-
nour that he would come ; Now we call this

Witnefs to prove, that they met at the Play-
Houfe according to the Appointment on the 9th
of December.

Rogers. My Lord, all that I know of this Mat-
ter was. That my Lord Mohun and Captain Hill

were at the Play-Houfe that Night, and that

which made me take particular Notice of their

being then at the Play-Houfe, though they had
been frequently there before together, was, that

Captain Hill had my Lord Mohun'% Coat on, and
my Lord Mohun had Captain Hill\ Coat on.

Mr. Att. G. Did you obferve any thing elfe,

when they were at the Play-Houfe ?

Rogers. Nothing but only fome Words that:

pafTed between Captain Hill and my Lord Mohun,
when I went to ask them for the Overplus of

the Money for coming in, becaufe they came out

of the Pit upon the Stage; he faid, he would
not give it me, but if I brought any of our Ma-
ilers, he would flit their Nofes, or fomethina: to

that Effedt,

Mr, Att. G. What were the Words he faid

when you asked him for Money ?

Rogers. I asked them for Money, that they

ought to pay more than the reft that were in the

Pit, becaufe they came upon the Stage, and they

would not give it me; but he faid, if I brought

any of our Mafters, he would flit their Nofes, or

cut their Faces, or to that EfFeft.

L. H. Stew. My Lord, will your Lordfhip ask

him any Queflions ?

L. Mohun. No, my Lord,

L. H. Stew. Call another Witnefs then,

Mr, Att. G. My Lords, with your Lordfhips

Favour, the next Witnefs that we (liall call, is the

Coachman, William Dixon. (Who was fworn.)

Mr. Att. Gen. Mr. Dixon, do you remember

the Day when Mr. Mountford was killed ?

Dixon. Yes, Sir.

Mr. Att. G. Pray acquaint my Lords, what Per-

fons you carried in your Coach that Day ; whether

you carried my Lord Mohun and Mr, Hill, and

to what Place, and where you waited for them.

Dixon. If it pieafe your Lordfhips, Captain

U u u Hill
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Hill and my Lord Mohm came in a Hackney

Coach to my Gate, where I live, and I was

juft a going to fet my Coaches into the Street

for Hire : They bargain'd with me for fix

Horfes, and I was to have thirty Shillings to fet

them down at 'totteridge, on this Side Barnet. I

ask*d them, Whether they would have me bring

all the fix Horfes with the Coach. No, they

faid, a Pair would ferve to the Play-Houfe, and

the other four fhould ftand at the Pound's End.

So I went accordingly to the Place appointed,

over againft the Horjhoe 'tavern in Bmry-lme,

and a Footman came, and Mr. Hill and he bid

me drive down lower. So 1 drove to my Lord of

Clarets Door, or thereabouts •, and there was

fbme Soldiers that would have had me go in,

and fmoke and drink with them : I told them,

I did never fmoak, and I did not care tor drink-

ing any thing at that time. With that, my
Lord Mohm and Mr. Hill c^mc into the Coach,

and, as they bid me, I carry'd them into Norfolk-

Jireet^ below the Watch-houfe that ftood there;

they bid me turn about, and ftand there •, and

then they went to the White-Horfe Tavern ; fo

I did turn about, and ftay'd as they bid me,

and they tarried a pretty while before they

came again, and then they bid me drive back to

the Place from whence I came, fo I drove into

Druty-lane, and they bid me flop next to my
Lord Craven's Houfe, this was about ten a Clock,

and it being fo late, I went Home, and fent a

Poftilion down, to take care of the Coach, fo

that what paffed afterwards, I cannot tell.

L. H Stew. What Pay or Night, was all this

you fpeak of ?

Dixon. Truly my Lord, I cannot tell what Day
it was, it was in December., as I take it, the 9/^, and

it was Friday I believe, I do not know juftly.

L. H. Stew. Did you hear of the Death of Mr.
Mountford ?

Dixon. Yes, I did.

L. H. Stew. Was it the fame Day that you

heard Mr. Mountford was killed ?

Dixon. No, I did not hear ic till the next

Morning.

Mr. At. Gen. You fay, you went with my Lord
Mohun and Mr. Hill into Norfolk-Jlreet., and there

you ftayed for them, whilft they went elfewhere ?

Dixon. Yes, I did fo.

Mr. Att. G. Do you know to what Houfcs

they went ?

Dixon. They went to the White-Horfe Tavern,

to the hithermoft Houfe on this Side the Strand,

and they went below to a Door on this Side of a

Houfe that is not finifhed yet.

Mr. Att. Gen. Did you hear them ufe any Ex-
preffions there ?

Dixon. I heard Hill fay to my Lord Mohun, I

think there is a Man and a Maid talking, it was

at the Corner Houfe ; faith Hill, We are betray-

ed, Damn me, faith he, my Lord, let us go and

threfti him.

Mr. Att. Gen. What did they do then ?

Dixon. I did fee them do nothing.

Mr. Att. G. Whither did you carry them from

thence ?

Dixon To the Place from whence they came,

in Drury-lane.

L. H Stew. Will your Lordfhip fay any thing

to this Man?
L. Mohun. I defire he may be asked. Whether

he had not Orders to go out of Town with

us, as loon as Mrs. Bracegirdle was put into ilie

Coach.

Dixon. If it pleafe you, Sir, I had Order
thus. That when we were to go out of Town, I

muft drive down i,nto the Strand, and then round

about any way that was readieft and cleareft to

get to the Pound -, that Order I had, and no other

Order I had.

L. H. Stew. Who is your next Witnefs ?

Mr. Att. G. My Lords, the next Witnefs we
fhall call, will give you an Account what was
done in Drury-lane, upon their endeavouring to

carry lier away, and for that we have here Mrs.

Bracegirdle herfelf

L. H. Stew What is this Gentlewoman's Name.^
Mr. Att. G. Mrs. Ann Bracegirdle.

(1^hen /he was [worn.

)

Mr. Att. G. Mrs. Bracegirdle, Pray give my
Lords an Account of the Whole of your Know-
ledge of the Attempt that was made upon you in

Drury-lane, and what followed upon it.

Mrs. Bracegirdle. My Lord, I was in Prince''s-

Jlreet at Supper at Mr. Page's, and at ten a Clock
at Night, Mr. Page went home with me ; and
coming down Drury-lane, there ftood a Coach by
my Lord Craven's Door, and the Boot of the

Coach was down, and a great many Men flood

by it ; and juft as I came to the Place where the

Coach ftood, two Soldiers came and pulled me
from Mr. Page, and four or five more came up
to them, and they knocked my Mother down
almoft, for my Mother and my Brother were
with me. My Mother recovered, and came and
hung about my Neck, fo that they could not

get me into the Coach, and Mr. Page went to

call Company to refcue me. Then Mr. Hill

came with his Sword drawn, and ftruck at Mr.
Page and my Mother ; and when they could not

get me into the Coach, becaufe Company came
in, he faid, he would fee me home, and he led

me by one Hand, and my Mother by the other.

And when we came home, he pulled Mr. Page by
the Sleeve, and faid. Sir, I would fpeak with you.

Mr. Att. G. Pray, Mrs. Bracegirdle, did you fee

any body in the Coach, when they pulled you
to it?

Mrs. Bracegirdle. Yes, my Lord Mohun was in

the Coach ; when tliey pulled me to the Coach,

I faw my Lord Mohun in the Coach. And when
we came Home, Hill pulled Mr. Page by the

Sleeve, and he faid, He would fpeak with him. As
they led me along Drury-lane, my Lord Mohun
came out of the Coach, and followed us, and
all the Soldiers followed them ; but they were

difmiffed, and, as I faid, when we came to our

Lodging, then Htll pulled Mr. Page by the Sleeve,

and laid, He would fpeak with him. Saith Mr.
Page, Mr. Hill, another time will do, to Morrow
will ferve ; with that, when I was within Doors,

Mr. Page was pulled into the Houfe, and Mr.
Hill walked up and down in the Street with his

Sword drawn. He had his Sword drawn when
he came along with me.

Mr. Att. G. Did you obferve him to fay any

thing whilft he was with you ?

Mrs. Bracegirdle. As I was going down the Hill

he faid, as he led me. He would be revenged.

Mr. Att. G. Did he fay of whom he would be

revenged ?

Mrs. Bracegirdle. He did not name of whom
then, but when I was in the Houfe, feveral Per-

fons went to the Poor, and afterwards Mrs.

Browne
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Brown went to the Door, and fpoke to theni,

and asked them, What they ftaid and walked there

for? at laft, theyfaid. They ftaid to be revenged

of Mr. Mountford ; and then Mrs. Brown came in

to me, and told me of it.

L. H. Stew. Who faid that ?

Mrs, Brace^irdle. Mr. Hill.

Mr. An. G. Were my Lord Mohun and Mr.

Hill both together when that was faid, that they

ftaid to be revenged of Mr. Mountford ?

Mrs. Bracegirdle. Yes, they were. And when

Mrs. Brown came in, and told me, I fent my Bro-

ther and the Maid, and all the People we could,

out of the Houfe to Mrs. Mountford, to defire her

to fend, if flie knew where her Husband was,

to tell him of it, and ftie did. And when they

came in a Doors again, I went to the Door,

and the Doors were ftiut, and I liftened to hear

if they were there ftill ; and my Lord Mohun and

Mr. Hill were walking up and down the Street

;

and by and by, the Watch came up to them, and

when the Watch came, they faid, Gendemen,

Why do you walk with your Swords drawn ?

Says my Lord Mohun, I am a Peer of England,

touch me if you dare,

L. H. Stew. Repeat that again, for I could

not well hear you : Do you fpeak of what you

heard from Mrs. Browne, or what you obferved

yourfelf ?

Mrs. Bracegirdle. My Lord, I was within

Doors, but I was Jiftening at the Door, and

heard this my felf ; they came up to them, and

faid. Gentlemen, Why do you walk with your

Swords drawn ?

L. H. Stew. Who asked that Queftion ?

Mrs. Bracegirdle. The Watch ; and fays my
Lord Mohun, I am a Peer of England, touch me
if you dare. Then the Watch left them, and

they went away, and a little after, there was a Cry

of Murder, and that is all that I know, my Lord,

L. Mohun. My Lord, I defire this Witnefs

may be asked. How long after this Paflage that

flie fpeaketh of, was it that ftie heard Murder

cried in the Street.

L. H. Stew. You hear the Queftion, Mrs.

Bracegirdle ; What fay you to it ?

Mrs. Bracegirdle. My Lord, I believe it was

about a quarter of an Hour after, to the beft of

my Memory.
L. H. Stew. What do you mean, a quarter of

an Hour after the Watch asked the Queftion ?

Mrs. Bracegirdle. Yes, my Lord.

Then the Earl of Mulgrave7?0(?J up.

L. H. Stew. My Lord Mulgrave.

E. of Mulgrave. My Lord I defire to ask this

Witnefs a Queftion. If I heard her aright, I

think ftie faid. They threatned to be revenged of

Mr. Mountford, I defire to know of her j whether

my Lord Mohun did threaten him ?

Mrs. Bracegirdle. I do not know indeed ; but

when Mrs. Browne asked them. What they ftaid

there for ? They faid. To be revenged of Mr.

Mountford, I did not hear them my felf, but

Mrs. Browne came in and told me fo.

Mr. Att. G. Mrs. Bracegirdle, I think, If I did

not miftake, you faid. When the Watch came up

they asked them. Why their Swords were drawn ?

Mrs. Bracegirdle. Yes,and my Lord Mohun made

Anfwer, He was a Peer of England, and bid them

touch him if they durft, and they went away.

Mr. Att. G. My Lord, the next Witnefs

Vol. IV.

that we call, ftlall be Mr, Gawen Page, at whofe
Houfe Mrs. Bracegirdle fupped that Night.

(He was fworn.)

Mr. Att. G. Mr. Page, I fijppofe you remem-
ber the Night, when Mrs. Bracegirdle fupped at

your Houfe ?

Mr. Page. Yes^ my Lord.

Mr. Att. G. I pray give an Account of your

whole Knowledge about this Matter, what hap-

pen'd that Nigh r.

Mr. Page. About Ten a Clock at Night, on
Friday the Ninth of December laft going dowri

Driiry-lane, with Mrs, Bracegirdle, whom I led

juft againft my Lord Craven's Houfe *—

-

L. II. Stew. Pray, Sir, fpeak out, and tell us

what time it was.

Mr. Page. About Ten a Clock at Night, on
Friday the Ninth of December laft, going down
Drury-lane, and leading Mrs. Bracegirdle, right

againft my Lord Craven's Door, ftood a Coach j

where two Soldiers preflTed in between me and Mrs.
Bracegirdle, and parted us : I asked what that was
for .'' But they took hold of Mrs. Bracegirdle, and
immediately they would have forced her into the

Coach ; Captain Hill, whom I faw there with his

Sword drawn, made feveral Blows at me.

L. H. Stew. Who would have forced her into

the Coach ?

Mr. Page. The Soldiers would.

Mr. Att. G. Pray go on, Sir, what follow'd

after that ?

Mr. Page. I lay. Captain Hill made feveral

Blows at me, and cry'd. You Villain, Stand. I

received many of them upon my Cane, but

there was none that hurt me; then I got Help,

and they were prevented of carrying Mrs. Brace-

girdle away. My Lord Mohun was in the Coach j

I law him in the Coach.

Mr. Att, G. Did you fee any Arms in the

Coach .?

Mr. Page. I faw no Arms, but I faw a Bundle

in the Coach, tho' I could not tell what it was

;

and there was one in the Coach, that I faw was

my Lord Mohun. So when we had got Help^

we went down the Lane to convey her Home,
and Captain Hill was with us, and my Lord
Mohun followed at a Diftance. Captain Hill faid

to the Soldiers, Be gone, I have nothing more to do

with you now. When we came to the Houfe,

and Mrs. Bracegirdle was entring in, Captain Hill

pull'd me by the Sleeve, and faid he would Ipeak

with me. Said I, To Night is not a fit time, to

morrow is better, therefore pray ftay till to mor-

row Morning. But faid he, God damn me, you

will notgo home to Night.

L. H. Stew. You fpeak fo low, that I cannot

tell what you fay ; I did not hear that laft that

you faid.

Mr. Page. My Lord, I fay, when Captain

Hill pull'd me by the Sleeve, and faid he would

fpeak with me, I told him that Night was not a

fit time, to morrow would do better: Well,

faith he. To morrow then ; hut^ God damn me^ you

will not go out to Night : I went in a Doors, and

there my Lord Mohun and he ftaid for an Hour
and a half, as I was told ; I faw them not my
felf: But Mrs. Browne came in and faid, that they

faid they waited to be revenged.

Mr. Att. G. Whom did they mean, yourfelf

that they would be revenged of?

Mr. Page. Mrs. Brozvne faid, they waited for

Mr. Mountford.

c U u u ;2 Mr,
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Mr. 4tt. Gen. Did you continue in that Houfe

till after the Murder was conmmitted ?

Mr. Page. Yes, Sir, I did.

L. H. Stew. How long after you came into

the Houfe was the Fa6t done ?

Mr. Page. About an Hour and an half.

L. H. Stew. Did you yourfelf hear or obferve

any thing to be faid or done, from the time you

came into the Houfe, to the time the Fa6l was

committed ?

Mr. Page. No, my Lord, I was in the Back-

Room of the Houfe.

Mr. Att. Gen, Pray, Mr. Page, did you fee

Mr, Mountford after he was wounded ?

Mr. Page. Yes, I did.

Mr. Att. Gen. Then give my Lords an Ac-

count of what pafled at that Vifit.

Mr. Page. Upon the Out-cry of Murder, I

came into the Street, where I found my Lord

Mohm juft furrendering himfelf to the Conftable

;

and immediately I went to Mr. Mountford's Houfe,

and I found him lying all along in his Blood upon

the Floor ; he feeing me, defired me to lift him

up, which I did, and thinking he had been dying,

I ask'd him whether he knew me. He faid. Yes.

Said I to him, Had you time to draw your Sword

in your Defence? He faid. He was barharoujly

run through before he could draw it.

Mr. Att. Gen. Is this all you have to fay, Sir ?

Mr. Page. Yes.

L. H. Stew. Will your Lordihip ask this Wit-

nefs any Queftions ?

L. Mohun. My Lord, I defire he may be ask'd

whether my Sword v/as drawn when I furrendred

myfelf to the Conftable.

Mr. Page. No, my Lord, your Sword was

in the Scabbard when you iiirrendred yourfelf,

but I cannot fay whether your Sword was drawn

before, or not.

Mr. Att. Gen. The next Witnefs that we defire

to call, is Mrs. Page. (She was /worn.)

L. H. Stew. What is the Name of this Witnefs .?

Mr. Att. Gen. Mrs. Mary Page. Pray Mrs. Page,

do you remember the Night when Mrs. Brace-

girdle fupped at your Houfe, and Mr. Mountford

was killed ? Acquaint my Lords with all you did

obferve that Night.

Mrs. Page. Mrs, Bracegirdle fupped at my
Lodging, and my Husband went home with her,

and flaying fomething longer than ordinary, I

fent my Servant to know what was the Reafon of

it : He brought me Word back, that my Husband
had like to have been murdered, and Mrs. Brace-

girdle carried away. With that I went down my-
felf towards Mrs. Bracegirdle^^ Lodgings, and
there I found my Lord Mohun and Mr, Hillwiik-

ing, Mr. Hill with his Sword drawn, before Mrs,

Bracegirdle's Door ; my Lord Mohun's not. So I

went in, into the Houfe ; and after I had ftaid a

while there, Mrs. Browne came out to them, and

asked them. Why they ftaid there ? They made
Anfwer, they ftaid for Mr. Mountford.

Mr. Att. Gen. Who made that Anfwer ?

Mrs. Page. Mr, Hill.

^
Mr, Att. Gen. Who was with Mr, Hill at that

time ?

Mrs. Page. My Lord Mohun.
Mr. Att. Gen. Was there any body befides

thofe two that you obferv'd ?

Mrs, Page. No, there was no-body elfe tlut

I faw.

Mr. Att. Gen. Were their Swords drawn ?

Mrs, Page, Mr.HiM's then was, my Lord
Mohun's at that prefent was not : But Mrs. Brave-

girdle hearing that they waited for Mr, Mountford,

defired me to go over to Mrs, Mtitmtftrd' ^ Houfe,

and fpeak to her to fejid to her Husband, and
defire him to keep where he wa?, or come home
with a good Guard, Whilft I was telling Mrs.

Mountford vih^.t I was defired to tdJ her— But I

fhould have told your Lord (hips, that when I

came out to go to Mrs. Mountford, my Lord
Mohun had then his Sv/ord drawn.

Mr, Att. Gen. Where they there when you
went out of Mrs, Bracegirdle^s Lodgings ?

Mrs, Page. Yes, they were,

Mr, Ait. Gen. And are you fure, that at that

time when you went out of Mrs, Bracegirdle's

Houfe, my Lord Mohun had his Sword drawn ?

Mrs, Page. I am fure of it, that when I went

out, my Lord Mohun had then his Sword drawn ;

that was the fecond time,

L. H. Steward. Out of whofe Houfe was that

you went ?

Mrs, Page. Out of Mrs, Bracegirdle's Lodgings.

L. H. Stew. Where were they when you faw
his Sword drawn ?

Mrs. Page. They were walking before Mrs.

Bracegirdle's Door, from one End of the Street

to the other,

Mr, Att. Gen. What Street is that ?

Mrs. Page. Howard-Street.

Mr. Att. Gen. Pray defcribe to my Lords that

Street.

Mrs, Page. They that ftand in that Street,

can fee who goeth down to Mr. Mountford's

Houfe, and who goeth up Surrey-ftreet.

Mr. Att. Gen. Well, now go on,

Mrs, Page. Whilft I was defiring Mrs, Mount-

ford to fend away to her Husband, I heard Mur-
der cried out ; immediately I open'd Mr. Mount-

ford's Door, and he came in, and fell with his

Arms round about my Neck to fupport himfelf,

I fiippofe ; and he faid. Hill had murder'd him.

I help'd him as far as the Parlour-Door, and there

down he fell, I went up the Street and called

out Mirder, and my Lord Mohun came to me,
and bid me take notice, he had no Hand in the

Murder, for his Sword was not drawn. I told

him, I could not tell that, for to my Knowledge
he had been in Mr, Hill's Company with his na-

ked Sword juft before.

Mr, Att. Gen, Call Mrs, Browne.

L. H. Steward. You have nothing to fay to that

Witnels, my Lord, have you ?

L. Mohun. No, my Lord.

Mr. Att. Gen. Is this all you have to lay,

Mrs. Page ?

Mrs. Page. After this, my Lord Mohun re-

fign'd himfelf up to the Conftable ; the Conftable

ftanding by me, I bid him fecure my Lord Mohun,
which he did.

L. Mohun. My Lord, I defire to ask this Wit-
nefs, whether I furrendred myfelf, or made Op-
pofition, or offered to run away ^

Mrs. Page. No, my Lord, the Conftable

laid hold on you.

L. H. Stew. What Anfwer do you make to

my Lord's Qyeftion ^

Mrs. Page. I fay, my Lord, the Conftable

laid hold upon my Lord Mohun.
L. Mohun. I defire to ask her, whether I did

not lurrender myfelf?

2 Mrs. Page.
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Mrs. Page. No: till I had defired the Cbnfta-

ble to fecure your Lordfhip.

L. Mohm. Did I made any Oppofition, or
loffer to run away ?

Mrs. Fage. No, for the Conftable prefently

took hold of your Lordfhip.

L. Mohun. I defire fhe may be asked whether
Hill run away.

Mrs, Page. That I know not ; I fuppofe he
was gone away out of the Street before I came
forth.

Mr. Att. Gen. Swear Mrs. Browne.

(Which was done.)

Mr. Att. Gen. Mrs. Browne., you are upon
your Oath, pray declare to my Lords what you
know happen'd upon that Night that Mr. Mount-

ford vf^^VAVd.

Mrs. Browne. If it pleafe your Lordfhips,

when Mrs. Bracegirdle came Home, I found her

crying ; I asked her what was the Matter ? She

faid, My Lord Mohun and Mr. Hill, had run her

into a Coach, with fix or feven Soldiers, and
lifted her into the Coach, and fhe faid they were

at the Door, Upon which, I went to the Door,

and faw my Lord Mohun and Mr, Hill walking

along. Said I, are you the Gentlemen that have

ufed Mrs. Bracegirdle in this Manner ? my Lord
Mohun anfwered ; Madam, faid he, Iproteiiedher;

if it had not been for me, the Rabble would harue torn

her a Pieces •, for if we had a mind to carry her away,

we had fix or feven Piflols charged in the Coach,

and could eaftly have fuppreffed the Tumult.

L. H. Stew. I do not hear what the Witnefs

faith, fhe fpeaketh fo low.

Mrs. Browne. My Lord Mohun faid, they had

fix or feven Piftols in the Coach, and could ea-

fily have fuppreffed the Rabble, if they would
have carried her away ; but he had no Defign

upon her for his own Part, but only to ferve his

Friend ; and that Mr. Hill's Defign was to take

her out of Town, and keep her a Week, and fee

if he could perfuade her to marry him -, and faith

Mr. Hill, I fhalllight on this Mountford. Why
laid I to him. What hurt hath Mr. Mountford

done you ? Saith he, / have been abufed, and I
will be revenged.

L. H. Stew. That was Hill that faid fo.

Mrs. Browne. Yes. So I went and told Mrs.

Mountford oi \t.

Mr. Att. Gen. Pray acquaint my Lords what

my Lord Mohun faid to you about this Matter.

Mrs, Browne. My Lord Mohun faid, he pro-

tefted her, for if it had not been for him, the

Mob had torn her in Pieces ; but if they had a

mind to carry her off, they could eafily have fup-

preffed the Mob, for they had fix or feven Piftols

in the Coach : But, faith my Lord, / had no Defign

upon her myfelf, but only to ferve my Friend, So

faith Mr. Hill, Ifhall light upon this Mountford.

Why, faid I, what hurt hath Mr. Mountford done.

you ? Saith he, 1 have been abufed, and I will have

my Revenge. So I went and told Mrs. Mountford

of it. About half an Hour after, or more, Mr.
Mountford came down, and when he came down,

I faw him a little before he came to them, and

went to him, and would have fain fpoke to

him, but he would not ftay to let me fpeak what

I had to fay to him, but going on, prefently he

met my Lord Mohun. Saith he. Tour humble Ser-

vant, my Lord. Saith my Lord again. Tour Ser-

vant, Mr. Mountford. Saith my Lord, I have a

great RefpeSl for you., Mr. Mountford, and would

have no Difference hetmen us ; but there is a thing
fallen out between Mr. Hill and Mrs. Bracegirdle.
Saith Mr. Mountford, My Lord, has my Wife dif-

obligedyour Lordfhip? if fhe has, fhe [hall ask your
Pardon ; but as for Mrs. Bracegirdle, fhe is m
Concern of mine ; and I hope your Lord/hip will ndt
vindicate fuch an ill Man as Mr. Hill in fuch a
Matter as this. Upon that I heard Mr. Hill bid
Mx. Mountford draw, Mx. Mountford {&:\d, That
I will-, and drew his Sword -, but whether he re-

ceived his Wound before he drew his Sword, or
after, I cannot tell.

L. H. Stew.. Speak that lafl again,

Mrs. Browne. Mr. Mountford and my Lord
met ; faith Mr. Mountford,Your Servant, myLord ;

faith my Lord, Your Servant Mr. Mountford, I
have a great Refpea: for you, and would have no
Difference be between us -, but here has been a
thing fallen out between Mrs. Bracegirdle and Mr.
Hill: Saith Mr. Mountford preffendy again. Has
my Wife difobliged your Lordfhip ? If fhe has,

fhe fhall ask your Pardon. But Mrs. Bracegirdle

is no Concern of mine : I know nothing of this

Matter, I come here by Accident,

Mr. Att. Gen. Who faid they came there by
Accident ?

Mrs. Browne. Mr. Mountford Gk\d, I know no-
thing of this Matter, I come here by Accident.
But, I hope your Lordfhip will not vindicate Hill

in fuch Adions as thefe are : Upon that, I heard
Mr. Hill bid Mr. Mountford draw ; Mr. Mmntford
faid he wou'd, and drew his Sword ; but whe-
ther he received his Wound before or after, I

cannot tell •, it was in the Night.

Then the LsriGodolphin/ooi up.

L. H. Stew. My Lord Godolphin.

L. Godolphin. My Lord Steward, I defire this

Witnefs may be ask'd, Whether my Lord Mohun'%
Sword was drawn when he talk'd with Mountford,

becaufe the Council opened it before, that the

Watch came to them, and faw them with their

Swords drawn when they were walking in the

Street.

L. H. Stew. Miftrefs, yoa heard my Lord's

Queftion : Was my Lord Mohmfs Sword drawn
whilft he talked with Mountford, or no ?

Mrs. Browne. I do not remember I did fee my
Lord Mohun's Sword drawn.

Mr. Att. Gen. Were they near together ?

Mrs. Browne. They were near together.

L. Mohun. I defire Ihe may be asked whether

I went up the Street to meet Mr. Mountford, or

he came down to me ?

L. H. Stew. You heard the Queflion, Miflrefs,

what fay you ?

Mrs. Browne. Mr. Mo^uford came down to

him.

L. Mohun. I defire llie may be asked whether

fhe did not go to hinder Mr. Mountford from

coming that way ?

Mrs. Browne. Yes, I did go to fpeak to him,

but he did not hear me fpeak, or did not hearken

to me; I took him by the Hand, and told him

I would fpeak with him, but he did not hear me,

but went on.

Mr. Att. Gen. You did not tell him upon what

account you would have fpoke with him ?

Mrs. Browne. No, I had no time.

L. Mohun. I defire fhe may be asked, whether

Mr. Mountford^ Sword was within his Arm, or

by his Side.

Mrs. Browne. I believe it was by his Side,

L, Mohun.
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L, Mohun. I defire Ihe may be asked one

Queftion more, whether he could not have went

home, without coming to Mr. Hill and me ?

Mrs, Browne. He did come out of his Way ;

his Way was not by my Houfe ; he did come

down the Street towards them.

L. Mohun. I defire your Lordfhips to take

notice^ that he came out of his way to me. I

defire to ask her : Did he come as if he was

going to his own Houfe, or yours ?

Mrs. Browne. As if he was coming to mine.

I.. Mohun. I defire to ask her, Whether I liad

any hand in kilhng Mr. Mountford^ or went to

hold him, or meddled with him ?

Mrs. Browne. Not that I did fee.

L. H. Stew. Have you any more to fay to

this Witnefs.

Mr.Att.Gen. No^ my Lord.

L. H. Stew. Nor your Lordfhip ?

L. Mohun. No, my Lord.

Mr. Att. Gen. Then the next Witnefs we defire

to C2i\\, \s RichardRow. (Who was /worn.)

Mr. Att. Gen. Richard Row, where do you live ?

Row. In Surrey-Street.

L. H. Stew. Where doth he live, faith he .?

Mr. Att. Gen. In Surrey-Street., my Lord.

Pray how near is that to the Place where Mr.

Mountford was kill'd .''

Row, About ten or twelve Pole.
, .

Mr. Att. Gen. Did you obferve my Lord Mohun
and Mr. Hill that Night, and where were they ?

Row. All that I can fay to the Matter in that

Cafe is, I was in my own Houfe about a quarter

after Ten a Clock, and I heard a Noife in the

Street, and I went out, and faw two Gentlemen

and two Lads about the Middle of the Channel -,

one of the Lads had one of the Gentlemen by

the Arm, juft by the Channel, and faid, Pray my
Lord, good my Lord don't do it, alter your Refolu-

tion. There was an Anfwer made, that they

would be revenged that Night, or To-morrow.
Mr. Att. Gen. Do you know who the Boy

was that ufed that Exprellion.

Row. No, my Lord, it was very dark.

Mr. Att. Gen. Do you not know neither who
returned the Anfwer ?

Row. No indeed.

Mr. Att. Gen. But you are fure you heard

thofe Words pafs ?

Rozv. Yes, indeed, and I went to the Door
afterwards, whilft they went to the Upper-end of

the Street and returned again ; and I faw Capt.

HilPs, Boy following him, My Lord, I knew
Capt. Hill, though he was not in the Cloaths he

formerly ufed to come to my Houfe in, and the

Boy I knew to be his Boy.

. Mr. Att. Gen. Were thofe Perfons together

that you heard fpeaking fo ?

Row. Yes, all four together, in a Confufion

they feemed to be, for they were pufhing to and

again, and the Boy had hold of one of the Gentle-

mens Arms, when he bid him alter his Refolution.

Mr. Att. Gen. Repeat thofe Words again that

you heard him lay.

Row. Pray my Lord, good my Lord, do not do

it, alter your Refolution.

L. H. Stew. Has your Lordfliip any thing to

ask this Witnefs ?

L. Mohun. No, my Lord.
Row. I fpoke of this fame afterwards, and fb

they have brought me here to give Evidence :

This is all that I can fay. I cannot fwear to my

Lord Mohun, that he was one, I do not know that

ever I faw him to my Knowledge in my Life.

E.oi Mulgrave. My Lord Steward, I defire

he may be asked, whether he knoweth who that

Boy was that made that Anfwer.

Row. There was no Anfwer made by any

Boy, but begging and praying, That my Lord

would not do it.

E. of Mulgrave. Do you know who that Boy
was ?

Row. No, I do not know what Boy it was.

But when I heard Mr. Mountford was killed, and
my Lord Mohunviz.% concerned, I told what I had
heard and feen, and fo they bring me here to evi-

dence it. That is all I can fay to the Matter,

Mr. Att. Gen. My Lord, we defire next to

call fome of the Watch, and fhall begin with

Merry. (Who wasfworn.)

L. H. Stew. What is his Name ?

Mr. Att. Gen. William Merry. Mr. Merry, I

think you are Beadle of the Parilh.

Merry. Yes, I am.

Mr. Att. Gen. Pray acquaint my Lords what
you obferved that Night Mr. Mountford was kil-

led, when you faw my Lord Mohun and Mr. Hill,

the firll time ; and the fecond time, when my
Lord Mohun was taken.

Merry. When I firfl: came down the Street,

walking the Rounds between Eleven and Twelve
a Clock, as I turned at the Corner out of Surrey-

Street into Howard-Street, I faw my Lord Mohun
and Capt. Hill walking, that is, upon the paved
Stones ; my Lord was walking towards me, and
I asked. Who comes there.? Saith my Lord, A
Friend. Said I, What is the meaning of your
Swords being drawn ? Return your Swords, and
ftand off. With that, he returned his Sword
immediately, Saith he, / am a Peer of the Land ;

here, will you have my Sword ? and he proffered

me his Sword ; but the Conftable was not there

then, and I did not take his Sword ; but, faid

I, God blefs your Honour, my Lord, I know
not what you are, but I hope you are doing no
Harm ; No, faith he. With that, the Conftable

came immediately, and he proffered the fame
to him ; there were two Candles in fome Maids
or WomensHands at a Door hard by, and I went
to ask them if they knew the Meaning of it ; and
there being a Neighbour's Man leaning with a

Bottle and a Glafs againft the Wall, whom I

knew. I think they told me one of them had a

Sweet-heart there ; and my L,ord faid, he was
drinking a Lady's Health, and as foon as his'

Bottle was out, he would be gone. That is all

I heard of the Matter.

Mr. Att. Gen. Was Mr. Hill there ?

Merry. Yes, he was.

Mr. Att. Gen. Was his Sword drawn ?

Merry. Yes, his Sword was dravv^n, and I

asked what made that Gentleman with his Sword
drawn } and my Lord Mohun faid, he had loft

his Scabbard ; but feeing this Neighbour's Man
ftand there, I went to the Houfe.

Mr. Att. Gen. Were both their Swords drawn
at firft .?

Merry. Both their Swords were drawn when
I came firft into the Street ; but my Lord put up
his Sword, and the other continued drawn, by
reafon, as they faid, he had loft his Scabbard.

And fo feeing, as I laid, my Neighbour's Man
ftanding there, we went to that Houfe to en-

quire if they knew what their Bufinefs was ; we
2 were
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were not got into the Houfe, I am fure not a

'

Stone's caft within the Houfe, but Murder was

cried out, and we came back again, and my
Mailer being nimbler of Foot than I, becaufe he

was a younger Man, came firft into the Place,

and feized my Lord before I came -, how the

Seizing was I do not know.

Mr. Att. Gen, Our next Witnefs is 'Thomas

Femell. (Who was fworn.)

Mr. Att. Gen. Fmnell^ you was one of the

Watch that Night when Mr. Mountford was killed,

Femell. Yes, Sir.

Mr. Att. Gen. Give my Lords an Account

what you obferved that Night, in relation to my
Lord Mohun and Mr. Hill.

Fennell. The Conftable and his Watch going

the Rounds, divided themfelves into two Parts

;

I went down Surrey-Street with one Party ; the

Conftable he went down Strand-Lane with the

other Party. We were four or five that came
down Surrey-Street, and when we came down,

my Lord Mohun and Capt. Hill's, Swords were

both drawn ; my Lord Mohun put up his Sword
juft as we came down.

L. H. Stew. Speak out Man, that my Lords

may all hear you.

Fennell. I fay, the Conftable and his Party

went down Strand-Lane., and another Party down
Surrey-Street, four or five of us, and my Lord Mo-
hun and Capt. Hill had both their Swords drawn

:

When we came down, my Lord put up his Sword
juft as we came down, but the Conftable not

being come, I went and called him.

Mr. Att. Gen. You fay both their Swords were

drawn when you came down ?

Fennell. Yes, but my Lord put trp his Sword
juft as we came down.

Mr. Att. Gen. What time of Night was that ?

Fennell. It was between Eleven and Twelve.

Mr, Att. Gen. How long before the Murder
was committed i*

Fennell. A quarter of an Hour.

L. H. Stew. Do you not fay, they put up

their Swords as foon as you came down ^

Fennell. My Lord Mohun put up his Sword,

but Hill faid he had never a Scabbard.

M. Att. Gen. Did you ask them why they

had their Swords drawn at tliat time of Night ?

Fennell. No, I went to call the Conftable.

L. H. Stew. Have you any more to ask of

this Witnefs ?

Mr. Att. Gen. I have not, my Lord.

L. H. Stew. Nor you, my Lord ?

L. Mohun. No, my Lord.

L. H. Stew. Pray go on then -, whom do you

produce next ?

Mr. Att. Gen. Our next Witnefs is James

( Who was fworn. )

Mr. Att. Gen. Were you one of the Watch

that Night Mr. Mountford was killed ?

Baffit. Yes,

Mr. Att. Gen. Did you lee my Lord Mohun

and Capt. Hill that Night ?

Baffit. Yes,

Mr. Att. Gen. Acquaint my Lords where it

was, and in what manner you found them,

Baffit. In Howard-Street; I came along with

the Conftable, and I walked before them that

went down Surrey^Street with my Lanthorn, and

there was my Lord Mohun with his Sword drawn,

and Captain Hilt with his the like: We asked

them what they did there- ? They feid they were

drinking of a Bottle of Wine : Hill fiid to me.
You may knock me down if you pleafe : Nay^
faid I, we never ufe to knock any Gentlemen
down, unlefs there be Occafion ; and then wd
went into Norfolk-Street to the Tavern to examine
what they were, and what they <vere doing ; arid
in the mean time the Murder Was doixt.

Mr. Att. Gen. Did you not ask tliem Why their
Svtord^ were drawn!*
Bap. Yes, 1 did.

Mr. Att. Gen. What did th'ey fay ?

Baffit. Hill made Atihftt, that he had loft his
Scabbard.

Mr. Att. Gen. What faid my Lord Mohun ?
Baffit. My Lord Mohun had put up his Sword

by that time we came up to him'; That is all I
can fay to it.

L. H. Stew. If you hav6 nothing more ta ask
him, call another.

L. Mohun. My Lord, J deire he may he
asked whether he came with the Confta'Me wheW
I furrendred myfelf ?

Baffit. Yes, and I took hold of your Sleeve,
and you Hiook, and quak'd, and trembled,- as'il

you wotild tear it to pieces.

L. Mohun. I defire he may be asked, wfrether
my Sword was in the Scabbard' when I iijrrendred

myfelf.?

Baffit. Yes, it was, he furrendred it.

L. H. Stew. That was after tkt Murder was
done.

Mr. Att. Gen. With your Lordflfip's Favour,
I de&re he may anfwer m-y Lord Mohm^^ firil

Queftion again, h a's to be heard by your Lord-
fhips : What was that yotr wei'e faying when my
Lord lurrendred himfelf .?

Baffit.
_
I took him hj the Arm when he &r^

rendred himfelf up.

Mr. Att. Gen. What then ?

Baffit. Then he quaked, and I ft^d hiiwto
the Round-Houfe.

L. H. Stew. Hear my Qljeftion ; You fay you
took him by the Sleeve, when he ftirrendre-d

himfelf; what do you mean by that? is it that

he had furrendred himfelf before you laid hold on
him, or afterwards .?

Baffit. I took hold of his Arm, when he iiir-

rendred himfelf.

L. H. Stew. But was it before he' furrendred

himfelf to the Conftable .?

B'affit. No, it was ^afterwards, my Lord s to

have him away.

L. H. Stew. Then you did fee him furrender

himfelf to the Conftable ?

B-ajftt. Yes, my Lord.

Mr. Att. Gen. Then call Mr. Charles Knowks ;

But he did not afpear.

L. H. Stew. Whom do you call' next. Sir ?

Mr. Att. Gen. My Lords, we calT'd Mr. Charles

Kmwies; but they fay, he is not come ; therefore',

with your Lordfhips Favour,, we will call Mrs.
Brewer. ( Who was fworn. )

Mr. Att. Gen. Mrs. Brewer, I think,, you live

at the next Door to Mrs. Bracegirdle*'s Lodging ?

Mrs. Brewer. Yes, I do fo.

Mr. Att. Gen. Pray give my Lord's an Ac-
count what you few and heard that Night Mr.
Mountford was kill'd.

Mrs. Brewer, f was at Mrs. Brace^rdkh Houle,

and I went to the Door with them; and juft as

I went to the D'oor, nry Lord Mshun came
up to me> juft as he came to the Door, Mr,

Mount-
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Momtford came down the Street, and my Lord

went to him, and imbraced him, and faid, Mr.

Mountford, Your humble Servant, I am glad to

fee you. Who is this, faid Mr. Momtford, my
Lord Mohun ? Yes, faid my Lord. What makes

your Lordfhip here at this time a Night, faith

Mr. Momtford? Saith my Lord again, I fuppofe,

Mr. Momtfordy you was fent for. Sent for, for

what, (aith he ? You have heard of the Bufinefs

of Mrs. Bracegirdky I fuppofe, faith my Lord :

No, my Lord, faith he, I come by Chance.

Mr. Att. G. Who faid that ?

Mrs. Brewer. Mr. Momtford, Sir.

Mr. Att. G. Well, go on, and fpeak aloud.

Mrs. Brewer. My Lord, Mr. Momtford.—
And there fhe hejitated, and feemed to be in a

Confufton.

Mr. Att. G. She is not ufed to fuch publick

Examinations: If your Lordfhips will pleafe to

allow her to begin, becaufe (he is in fome Con-

fufion, (he will Idc the better able to give you

what Account (he can of this Matter.

L. H. Stew. Let her recolleft herfelf, and be-

gin again.

Mrs. Brewer. When Mr. Mountford C2imt down

the Street, I flood at the Door, and my Lord

Mohun was come to the Door, and my Lord

Mohun went to him and faid, Mr. Mountford,

your humble Servant, J am glad to fee you, and em-

braced him, Saith Mr. Mountford, Who is this,

my Lord Mohun ? Tes, faith he, it is. What mak-

eth your Lordfhip here at this time of Night ? faith my
Lord Mohun, Ifuppofeyou arefent for, Mr. Mount-

ford. No indeed, faid he, / came by Chance. Saith

my Lord, Tou have heard of the Bufinefs of Mrs.

Bracegirdle. With that, after he had faid this,

Mr. Hill cometh up, and faith, Pray, my Lord,

hold your Tongue, this is not a convenient Time to

difcourfe this Bufinefs, and would have drawn my
Lord away. Saith M-V. Mountford, I am very forry

my Lord, to fee that your Lordfhip Jhould affifi Capt.

Hill in fo ill an ASlion as this •, pray let me dejire

your Lordfhip to forbear. Upon this, as foon as he

had faid fo, Mr. Hill came up and ftruck Mr.

Mountford a Box on the Ear. Saith Mr. Mount-

ford, Damme, what's that for ? And with that, he

whipped out his Sword, and made a Pa(s at him,

and I turned about and cry'd out Murder, Murder.

Mr. Att. G. But you fay, you faw Hill draw

his Sword, and make a Pals at him ?

Mrs. Brewer. No, his Sword was drawn

before ; but he, immediately after the Box on the

Ear, made a Pafs at him, and I turned about and

cry'd Murder.

Mr. Att. G. Had Mr. Mountford his Sword

drawn at that Time ?

Mrs. Brewer. No, he had not,

Mr. Att. G. Are you fure he had not .'

Mrs. Brewer. Yes, I am fure he had not, for

as foon as he ftruck the Blow, he made a Pafs

at him.

Mr. Att. G. Was my Lord prefent at that

Time ?

Mrs. Brewer. He flood juft by on the Right-

hand.

Mr. Att. G. How near to them ?

Mrs. Brewer. They were all clofe together,

as well as I could difcern.

L. H. Stew. My Lord, hav^ you any mind to

ask this Witnefs any Queflions^

L. Mohun. No, my Lord.

L. H. Stew. Have you done with her ?

Mr. ^Att.G. Yes, my Lord. The next Wit-
nefs we defire to call is Mr. Davenport, the Con-
ftable. (Who was fworn.)

L. H. Stew. Well, what faith this Man ?

Davenport. The Ninth of December laft at
Night, as I was walking my Rounds between
eleven and twelve a Clock, I divided my
Watch into two Parts, one was to go down
one Street, and the other another, and comiiig
into Howard-Jlreet, my Beadle happened to be
there before me, and he had fpied them, as he
told me, with their Swords drawn : As foon as

I came up, my Lord Mohun very civilly (his

Sword not being then drawn) proffered to fur-

render his Sword to me, and faid, he was a
Peer of the Realm. I asked the other Man
what he did with his Sword drawn ? and he
made anfwer, he had loft his Scabbard in Drury-
lane. With that I found them very civil, and
I heard fome Women at the Door, and they
faid, they were Serenading them with a Bottle

of Wine. There was a Drawer there that I

knew, who formerly lived over-againft me, and
Xhen lived at the White-horfe Tavern ; fo I left

them (finding them very civil) and went to the

White-horfe Tavern to examine what the Bufinefs

was ; they told me, they were there a drinking,
and before I had fpoken three Words almoft to

the Man of the Houfe, the Watch was called,

and when we came, Mr. Hill had made his

EfcajDC, and fo I fecured my Lord Mohun.
Mr. Att. G. What was the Occafion of calling

the Watch ?

Davenport. They cryed out Murder in the

Street ; So I took my Lord Mohun, and carry'd

him to the Round-houfe, where we kept him all

Night.

M. Att. G. I think you fay, when you firft

came my Lord Mohun's Sword was not drawn.

Mr. Davenport. It was put up then, but the

Beadle faid they were both drawn before.

Mr. Att. G. You did not fee them fo foon as

your Beadle ?

Davenport. No, he was there before me.

Mr. Att. G. Then acquaint my Lord what was
done, after you had fecured my Lord Mohun.

Davenport. After I had taken him, 1 carried

him to the Round-houfe, and when we came there,

he asked me, If Hill was taken ? I faid no ; and
faid I, My Lord, this is a bad Misfortune you are

happen'd into; and he faid, God Damn me, lam
glad he is not taken, but I am forry he has no more

Money about him ; / wifh he hadfome of mine ; and,

I do not care a Farthing if I am hang dfor him.

L. Mohun. My Lord, I defire he may be asked

whether I offered to fly.

Davenport, No, my Lord, I do not fay you did,

but you know, my Lord, you faid this to me.

L. H. Stew. But, Mr. Davenport, did not my
Lord furrender himfelf to you ?

Davenport. Yes, my Lord, mighty civilly.

Mr. Att. G. Did my Lord fay any thing to

you about changing of Coats ?

Davenport. He faid, they had changed Coats

three or four feveral times that Day, and at the

fame time he had Hill's Coat upon his Back j and
I asked him. If he knew where Hill's Lodging
was ? and he told me ; and I went to his Lodg-
ing with my Watch ; and when we came there,

we fearched the Houfe, but did not find him
there ; but Captain Hill's Boy came in whilft we
were there j fo with that, I fecured the Boy, and

fearched
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fearched him, and found Gunpowder and Ball

about him ; and I have Hill\ Sword in the Court,

and Mr. Momtford's, and my Lord's.

L. Mohun. I defire he may be asked, whether

Mauntford'i Sword was not broke in the Street, or

whether he carried it away.

Davenport. I took up a Piece myfelf, and a

Servant Maid took up another in the Street.

L. Mohun. I defire he may be asked, whether

Mr. Mountford's Sword, when it was found, was

in the Scabbard or not ?

Davenport. No, it was not ; I faw no Scabbard.

L. H, Stew. My Lord, you ask the Queftions

fo faft, that we do not hear the Anfwers. Was
not your firft Queftion, whether Momtford's

Sword was not broken ?

L. Mohun. Yes, my Lord.

L. H. Stew. What Anfwer giveth he to that ?

Davenport. I do not know when it was bro-

ken ', but by the Report of People that were there

by, it was faid, Mr. Mountford made a Pafs, and

at the firft Pafs, his Sword was broken ? and I

went with a Lanthorn, and according as they

faid, I found a Piece of a Sword, and I took it up

myfelf.

L. H. Stew. What is your next Queftion, my
Lord ?

L. Mohun. I would ask him in what Part of the

Street he found the Piece of the broken Sword,

L. H. Stew. You heard the Queftion, what fay

you?
Davenport. It was in the Highway in the

Street.

L. H. Stew. My Lord Mohun, what do you

mean by that Queftion ?

L. Mohun. Whether it was in the Middle of

the Street towards Surrey-Street or Norfolk-Street, or

near Mrs. Bracegirdle's Lodging, or upon the

Pavement ?

Davenport. It was over againft the Door

where you ftood.

L. Mohun. How far might it be from where I

ftood ? I defire he may be asked that.

L. H. Stew. You hear my Lord's Queftion,

anfwer it.

Davenport. He was walking up and down when

I came to take him ; and I took the Piece of the

Sword up in the Highway ; he was walking on

the Pavement, the broad Scones.

L. H. Stew. Have you done with that

Witnefs ?

Mr. Jit. G. Yes, my Lord. Is Mr. Charles

Knowles come ? ( He did v.ot appear. )

Mr. Att. G. Then we defire to call Mr. Ban-

croft the Chyrurgeon, and Mr. Hunt.

L. H. Stew. Who do you examine firft ?

Mr. Att. G. We begin with Mr. Bancroft.

( Who was fworn. )

Mr. Att. G. You attended upon Mr. Mount-

ford, Mr. Bancroft, when he was wounded ?

Bancroft. Yes, my Lord.

Mr. Att. G. Pray acquaint my Lords what you

know of this Matter.

Bancroft. My Lord, upon the ninth ofDecem-

ler laft at Night, between the Hours of twelve

and one, I was knocked up to go to Mr. Mount-

ford, whofe Servant came for me, and told me, he

was a dying of a Wound he had received. S(Xl

came to his Houfe, and found him very defpe-

rately wounded •, it went in and out by his Back-

Bone, behind his left Side. I told him what he

rnuft expeft, that he was a dead Man. I attend-

Vol. IV.

ed him that Night, til! about four a Clock in the

Morning, and then I took my Leave of him, and

went home: About eight a Clock in the Morn-
ing I came thither again, and met Mr. Hohl>s

there, and he was of the lame Opinion. He
lived till about one, and then he died.

Mr. Alt. G. What Difcourfe had you with

Mr. Mountford?

Mr. Bancroft. About ten a Clock I was fent

for by the Conftable to come to Hicks'^-Hall, to

be examined there before the Juftices ; and
being then with Mr. Mouniford, and fome Com-
pany being there, Mr. Powell (as I take it J was
one ; I faid to Mr. Mountford, I fuppofe where
I am going, I Ihall be asked fome Queftions

about what you may have faid to me, you are

now upon the Brink of Eternity, and pray anfwer

me truly, who gave you this Wound, was it

Mr, Hill, or my Lord Mohun? Said he, My Lord
Mohun offered me no Violence, hut whilft I was talk-

ing with my Lord Mohun, H^xW firuck me with his

left Hand, and with his right Hand run me through

before 1 could put my Hand to my Stvord.

Mr. Att. G. Did he tell you his Sword was

drawn ?

Bancroft. He did not fay, it was or not, but

that //z7/ftruck him with his left Hand, and, at

the fame Time, run him through with his Right,

before he could put his Hand to his Sword,

Mr. Att. G. Did he tell you my Lord Mohun's

Sword was drawn ?

Bancroft. The Words were thefe, as near as I

remember. My Lord Mohun ofier'd me no Vio-

lence, but whilft I was talking with him, Hill^

with his Left-Hand, ftruck me, and with his

Right run me through, before I had time to put

my Hand to my Sword.

Mr. Att. G. Did he tell you he had his Sword

drawn at all afterwards ?

Bancroft. No, not a Word of that, that I heard.

L. H. Stew. My Lord Mohun, have you any

thing to fay to him .?

L. Mohun. No, my Lord.

(Then Mr. William Hunt was fworn.)

Mr. Att. G. Mr. Hunt, you have heard what

Mr. Bancroft was examined to, do you give an

Account what you know in relation to this Bu-

fanefs.

Hunt. I was fent for to Mr. Mountford when
he lay very ill -, and I then asked him the Manner

of his being hurt, he faid. My Lord Mohun
fpoke to me, but Hill run me through before 'my Sword-

was drawn. I asked him. Whether he had time

to draw his Sword ? And he faid, Hill was in me,

and was through me, before wy Sword was out ; and

this he repeated again about twelve a Clock,

about half an Hour before he died the next Day.

L. H. Slew. Will you ask liim any thing elle,

Mr. Attorney ?

Mr, Att. G. We Ihall ask him no more Que-

ftions, my Lord.

L. H. Stew. Will you ask him any, my Lord

Mohun ?

L. Mohun. No, my Lord.

L. H. Stew. Then have you any more Wit-

nefles ?

Mr. Att. G. My Lord, I do not hear that

Mr. Knowles is come yet ; and if he be not come^

we have no more WitnefTes to examine ; if he

does come, we muft beg Leave that we may exa-

mine him.

L. H. Stew. You know that the Court cannot

X X X ftay .
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ftay ; for after you have done on both Sides,

my Lords are to withdraWj and we are not to fit

here in Expedtation of your Witneffes.

Mr. An. Gen. My Lord, we do not ejipeft

that ; if my Lord Mohun pleafe to examine any

Witnefles on his Part, and it happen that the

Witnefs fhould come before my Lord has made

an End, we hope your Lordfhips will favour us

fo far, as that we may examine him.

L. H. Stew. My Lord Mohun, if you have any

Witneffes to be examined, now is your time to

call them.

L. Mohun. I defire firft, Mr. //i//'s Foot-Boy

may be called.

L. B. Stew. Name him. (He came to the Bar.)

L. Mohun. My Lords, if you pleafe, I defire

Mr. Brereton may be called firft, becaufe I would

prove to your Lordfhips, and fliew you I had

no Malice to Mr. Mountford.

L. H. Stew. I thought you had called that Boy

firft.

L. Mohun. That was a Miftake, my Lord,

this Gentleman Mr, Brereton, I defire may be firft

examined.

Mr. Brereton. My Lord, I know nothing as to

this Matter of Fadt, for I had not feen my Lord

Mohun of two or three Days before.

L. H. Stew. What do you examine this Witnefs

to, my Lord ?

L. Mohun. To fhew that I had no Malice

againft Mr. Mountford, but fpoke kindly of him

feveral times.

Mr. Brereton. I had not feen my Lord Mohun

for two or three Days before this Faft was com-

mitted, and therefore can give no Account of

what happened then ; but the Friday before, the

Play of Alexander the Great was a£ted, and my
Lord Mohun and I were at the Pby-houfe, and he

and I went to Supper together, and we were

talking of the Play, and he faid it was a good

Play, and commended feveral Parts in it, and

particularly the Afting ; and he commended

Mr. Mountford's Ading extreamly .- I faid, I

thought he never afted fo well in his Life before ;

but my Lord fpoke particularly very kind Things

of Mr. Mountford, that he thought him a very

good Ador. I anfwered, as to Comedy he did

ufe to aft very well, but I thought he would

never make fo good a Tragedian as Mr. Betterton,

or fome others. But my Lord before this, had

ufed to commend Mr. Mountford and fpeak kind-

ly of him : And he faid, that feveral of the

Players had been very rude to him, more than

their Bufinefs did require of them ; but Mr.

Mountford had been more civil than any of the

reft. Upon this, my Lord Mohun was pleafed to

ask me. Whether I was acquainted with Mr.

Mountford? I toW him, I never was in his Com-
pany but once with Mr. Bludworth. Saith, my
Lord, I have a great mind to drink a Bottle of

Wine with him. Said I, I do not think him
worth your Acquaintance, but you may do what

you will. Several Things more my Lord faid,

and fpoke more kindly of him than of any of

the reft of the Players -, but there was no Time
fix'd for drinking with him. Upon 'Tuefday after

my Lord Mohun came to my Lodgings, and told

me, Mr. Mountford had been very civil to him the

Night before at the Play-houfe, when the reft

were very rude to him ; and he had a mind to

drink a Botde of Wine with him. Saith he, I

am going about fome Bufinefs to Kenfington, but

within a Day or two you fhall certainly hear of

me, and we will fix a Time for it, and if I do
not like his Company, I will never trouble you,

nor myfelf more with it.

L. H. Stew. When was this, Sir ?

Brereton. This was the Tuefday before j the

firft Difcourfe was upon the Friday before.

( Then the Boy was examined.

)

L. Mohun. V/as you along with me and Mr.
Hill, that Night Mr. Mountford was killed ?

L. H. Stew. My Lord, you muft propofe your.

Queftions to me, and I will ask them.

Mr. Att. Gen. 1 defire to know what the Boy's

Name is, and who he is ^

L. Mohun. His Name is Thomas Like, and he
was Mr. HiWs Foot-Boy.

L. H. Stew. What do you ask him, my Lord ?

L. Mohun. Pray, my Lord, ask him, if he
was with Mr. Hill and me that Night that Mr.
Mountford was killed.

L. H. Stew. You hear the Qaeftion y what fay

you to it?

Boy. Yes, my Lord.

L. H. Stew. I do not hear you what you fay.

Boy. I was with them, my Lord, and all I

heard was, they had a Defign to take away the

Woman, Mrs. Bracegirdle, and they had provided

Night-Cloaths and a Coach for her, to go to

Totteridge, which was the Place where they de-

figned to carry her.

L. H. S. I do not hear one Word this Boy faith.

L. Mohun. My Lord, Ihall I repeat to your

Lordfliip what the Boy faith ?

Lords, No, no, no.

L. H. Stew. No, my Lord, you are not to re-

peat what your own Witnefs faith.

Boy, They had a Defign to carry away the

Woman Mrs. Bracegirdle.

L. H. Stew. I do not hear one Word. That

Boy can fpeak out, if he pleafeth ; I warirant

him, he would make Noife enough if he was hi

another Place. Speak out, that my Lords may
all hear you.

Boy. I cannot fpeak any louder than I do ; I

fay, they had a Difign to carry away the Wo-
man.

L. H. Stew. I may as well be at the other End
of the Town, as in this Place, as for hearing

what he faith. Some-body fhould repeat what he

faith,

L. Mohun. If your Lordfhip pleafe to allow

it, that one of the Officers of the Court may
come down to the B.Tr, and repeat from his

Mouth to the Court what he faith.

Lords, Ay, ay.

L, H. Stew. Mr. Walker, Then do you go and

ftand by him, and tell us what he faith.

Mr. Walker the Clerk went andflood by the Boy

at the Bar, and repeated his Evidence aloud.

Mr. Walker. My Lord, he faith, they had a

Defign to take av/ay the Woman, and they had

Night Cloaths in the Coach for the Woman
to put on, and they enquired at the Woman's
Lodging where flie was, and there they were

told, that fhe was at Mr, Page's, at Supper, and her

Brother came to the Horfe-Jhoe Tavern and drank

with them, and he was to go to tell them when
fhe came out, and which way Ihe was to go

Home j and there was a Man that was to give

Notice, and they went down before her, and

the Coach flood almoft at the lower end of

Drury lane, where there were fome Soldiers to

put
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put her in, and the Soldiers went and took hold

of her.

L. H. Steiv. Is this my Lord Mohan's Witnefs ?

Mr. Walker. Yes, my Lord ; and he faith,

when they went to take hold of her to put her

in, Mr. P<?^^ ftruggied with them, and would not

ht them, and fhe cried out, and was very much
troubled at it.

L. Mohm. My Lord, I defire he may be asked,

Whether he was in Howard-ftreet when Mr.
Mguntford was wounded, and what paffed in

Howard-ftreet before Mr. Mountford was wounded }

Mr. Walker. He faith, he was in Howard-ftreet.,

and faw Mr, Mountford come down in Norfolk-

ftreet towards them, and turn into Howard-ft.reet
.,

but out of his way to his own Houfe -, He faith,

he came down, and there met my Lord Mohun
and his Mafter, Mr. Mountford d^x^ ; and he came
to my Lord Mohun, and bowed to him, and faid.

He had a Ktndnefs for his Lordfhip. And my Lord
Mohun reply'd. He had a Kmdnefs for him. My
Lord Mohun faid to him. He hoped he was not come

to vindicate any thing of Mrs. Bracegirdle. Mr.
Mountford faid Not, and asked if his Wife had

done any thing to him, and faid. He was very

forry his Lordfhip fhould have any thing to do to vin-

dicate Mr. Hill in fuch Rudenefs. He faith. Cap-

tain Hill was at the lower end of the Street, and

Captain Hill heard him lay fo, and came up
and faid to him, Mr. Mountford, if you have any

thing to fay to me, I can vindicate my felf, andpray

now draw ; and he went into the Street, and

Mr. Mountford Ayfw and met him, and made three

or four PaiTes, and in the Pafles, the Sword was

broke. He cannot tell which Sword it was that

was broke, he fuppofeth it hit againft the Hilt,

and fnapped in two.

Z. Mohun. I defire he may be asked, where I

was when they fought ?

Mr. Walker. My Lord flood upon the flat

Stones, he faith, by the Houfe Side all the while,

and they were in the Middle of the Street,

L. Mohun. My Lord, I defire he may be asked.

Whether Mr. Mountford had his Sword by his

Side, and where it was, and whether I meddled

with him .?

Mr. Walker. He faith my Lord Mohun did not

meddle with him, but flood upon the flat Stones,

nor did offer to draw his Sword, and when Mr,

Mountford came down, he carried his Sword in

his Hand.
L. Mohun. My Lord, I defire he may be ask'd.

Whether Mr. /////did not flay in the Street to ask

Mrs. Bracegirdle''^ Pardon .''

Mr. Walker. He faith he defired to fee Mrs.

Bracegirdle, and to beg her Pardon, and as foon

as he had feen her, he would be gone .

L. H. Stew. How can he tell that ? Where

was he .?

Mr. Walker. He was juft by my Lord Mohun

and Mr. Hill'm the Street, and Mr. H// faid. He
would but ftay and beg Mrs. Bracegirdle's Pardon

for what he had done, and he would go Home.

L. Mohun. I defire he may be asked. Whether

I offered to fly when his Mafl:er went away ?

L. H. Stew. What is it you ask, my Lord ?

L. Mohun. Whether I offered to run away,

or make my Efcape ?

Mr. Walker. He faith, my Lord did not offer

to run away, but flood flill and faid he had done

no Hurt, nor drawn his Sword,

L. Mohun. I defire to ask him, Whether I

could not have run away as well as Mr. /////, if I
had had a mind >

Mr. Walker. He faith, He might have run
away as well as his Mafler Mr. Hdl, but he flood
flill a great while, till the Watch came and took
him, andhegavehimfelfup,
Mr. Att. Gen. My Lord, before the Boy

goeth away, I defire to know of him whether
he has not been already examined upon his Oath
elfewhere ?

Mr. Walker. Yes, my Lord, he was examined
at Hicks's-Hall, and was kept in Prifon two Days,

Mr. Jtt. Gen. Were you examined before the
Coroner ?

Mr. Walker. He faith. He was examined be-
fore the Coroner,

Mr. Jtt. Gen. Which was the firft Place he
was examined at ?

Mr. Walker. He faith he was examined at
Hicks'i-Hall firft.

Mr. Att. Gen. When he was examined before
the Coroner, did he give the fame Evidence as
he does now ?

Mr. Walker. He gave the f:ime Evidence be-
fore the Coroner that he doth now, as near as he
can remember.

Mr. Att. Gen. When you did make Oath be
fore the Coroner, was it read to you what you
fwore ?

Mr. Walker. He faith, his Evidence was not
read to him.

Mr. Att. Gen. Did you fubfcribe the Evidence
you gave before the Coroner yourfelf ?

Mr. Walker. Yes, he did.

Mr. Att. Gen. Did not you write your Name
yourfelf ?

Mr. Walker. Yes, he faith.

Mr. Att. Gen. Did you not know what it was
yon fubfcribed your Name to ^

Mr. Walker. He faith. It was not read to him
afterwards, he knoweth what it was he gave in.

Mr. Att. Gen. Are you fure it was not read to

you ?

Mr. Walker. He faith. He is fure it was not

read to him.

L H.Siew. Was it not read to him before he

fubfcribed it.?

Mr. Att. Gen. That I did ask him, my Lord,

Mr. Walker. He doth not remember that it

was read to him at all.

L. H. Stew. Can he read himfelf ?

Mr. Att. Gen. He writes a very good Hand,
my Lord.

Mr. Walker. He faith, They bid him put his

Hand to it ; and as foon as he had put his Hand
to it, they put him out, and bid him call another

Woman.
Mr. Att. Gen. I would have him confider of it,

before he makes Anfwer ; becaufe there are fe-

veral Perfons prefent here, who were prefent when
it was read to him before he fubfcribed it.

Mr, Walker. He cannot remember that it was

read to him.

Mr, Att. Gen. Do you remember you fwore

at that Time, That when Mr. Mountford and

Mr. Hill were pufhing at one another, my Lord
Mohun faid. He would fland by his Friend, and

Mr. Hill was his Friend i*

Mr, Walker. He faith, my Lord faid. He
would not go, he would ftay by his Friend, for

Mr. Hill was his Friend.

E. of Carhfle. My Lord Steward.

Xxx 2 L, H.Stew,
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L. H. Steiv. My Lord of Carlifle.

E. of Carlifle. I defire that he may be a^ked.

Whether he was the Boy that faid to my Lord

Mohun., Pray, my Lord, good my Lord, do not-

do it, alter your Refolution.

L. H. Stew. Call the Boy again (which was

clone) ; "Was you by when thofe Words were fpo-

ken ; Pray, my Lord, will you repeat your own

Queftion ?

E. of Carlifle. Whether he was the Boy that

faid to my Lord Mohun, Pray, my Lord, good,

my Lord, do not do it, alter your Refolution, or

defer it to another Day ?

Boy. No, my Lord, I did not hear him.

L. H. Stew. Did not you fay fo your felf ?

Boy. I faid no fuch thing, nor heard no fuch

thing laid by any body.

L. H.Stew. Do you bring any more Witnefles,

my Lord.

L. Mohun. Yes, my Lord, Mrs. Elizabeth

Walkery Mrs. Bracegirdle's Maid.

Elizabeth Walker. Here, my Lord, I am fhe.

Mr. Att. Gen. My Lord, before my Lord

Mohun proceedeth to examine any other Witnefs,

I have one thing humbly to offer to your Lordlhips.

\ihen Proclamation was made for Silence.

1

Mr. Att. Gen. Of what Confequence it will

be to my Lord Mohun, I muft fubmit to your

Lordfliips when you have heard it ; that is,

whether it may not be proper now fince this

Boy has given an Evidence, fo very different

from what he gave upon his Oath before the

Coroner, to have his Depofition that he made

before the Coroner, read in his Prefence.

L. Mohun. My Lord, I think I ought to con-

clude, and give all my own Evidence before Mr.

Attorney maketh his Remarks.

L. H. Stew. Then referve that till the laft,

Mr. Attorney.

Mr. Att. Gen. My Lord is certainly in the

right of it, there ought to be no Obfervations

made upon his Evidence, and we fhall be fure to

keep exadlly to the ufual Method in this Matter ;

but I take it to be the Courfe of Evidence,

where there is an Objeftion to what the Wit-

nefs delivers now, which does arife from what

the fame Witnefs has fworn before, it is proper

to make the Objeftion, as foon as he has deliver-

ed fuch Evidence, whilft the Matter is frelh in

your Lordfhips Memories.

L. H. Stew. Mr. Attorney, let the Boy ftay,

he fhall be called upon afterwards ; but let my
Lord go on now with the reft of his Witnefles.

L. Mohun. Here is Elizabeth Walker , my Lord.

L. H. Stew. What is that Woman's Name ?

L. Mohun. Elizabeth Walker •, did you live with

Mrs. Bracegirdle?

Elizabeth Walker. Yes, I did my Lord.

Mr. Att. Gen. This Perfon has conceal'd her

felf, we have been endeavouring to find her out

all this while, but could not.

L. H. Stew. What do you ask her, my Lord ?

L. Mohun. I defire fhe may be asked, Whether
fhe lived with Mrs. Bracegirdle., and what fhe

law and obferved that Night Mr. Mountford was
killed.

EL Walker. If it pleafe you, I lived then with
her.

L. H. Stew. I cannot hear what fhe faid ; Mr.
Walker^ I think you muft go thither again ; fpeak

out. Woman.
EL Walker. I was her Servant at that time.

when Mr. Mountford was killed. And, may \z

pleafe you, my Lord, that Night, old Mrs. Brace-

girdle and her Daughter, were invited to Sup-

per at one Mrs. Page's, in Drury-lane, and coming
Home about Ten or Eleven a Clock out of Drury-

lane, my Miftrefs defired me to go to Mr. Moiini-

fordy to fee if Mr. Mountford was com.e home. I

went, and they faid, He was not come home:
She defired me then to go again, and tell Mrs.

Mountford., that if he was not come home, fhe

fhould fend to fee where he was, and defire

he would not come home without a good Guard,
for my l^oxdi Mohun and Captain Hill were walk-

ing about the Street, and flie did not know their

Defign, by reafon Mr. Hill had his Sword drawn
in his Hand, out of the Scabbord. I asked the

Reafon why he had his Sword drawn, and the

Anfwer was made -, He had loft the Scabbord in

a Skirmifli in Drury-lane ; but that I know no-

thing of Mrs. Mountford faid, She would fend her

Maid to fee where her Husband was, and I told

her, if my Miftrefs would give me leave, I would
go along with her, to bear her Company. And
when I returned to my Miftrefs, fhe did give me
leave, and I went along with her to feveral

Places; but we could not find Mr. Mountford; fo

coming home, I went to my Miftrefs, and I faw
them two ftand at the Door, and they ftaid there

above an Hour, and in the mean time our Land-
lady, Mrs, Browne., heard the Watch come into

the Street, and fhe fiid, fhe would go to the

Door, and bid the Watch feize them ; and (he

did go out, and I was kept within Doors, sni
heard her talk to the Watch, but what fhe faid,

I cannot tell ; but prefently the Watch went
away and left them. And I ftood at the Door,
and heard Mrs. Browne fay. There cometh Mr,
Mountford., and fhe would go fpeak with him j

and with that, fhe went as faft as fhe could to

meet him, and came to him a good way before

he came down to them, and took him by the

Arm thus, to ftay him, and fhe faid. Captain/////

and my Lord Mohun was walking in the Street,

and Captain Hill had his Sword in his Hand
drawn, and fhe did not know what their De-
fign was.

Z. H. Stew. Indeed fhe muft fpeak louder, or

I cannot tell what fhe faith.

El. Walker. My Lord, I fay Mrs. Browne when
I was at the Door, faid. Yonder cometh Mr.
Mountford, and flie faid, fhe would go and meet
him, and away fhe went as faft as fhe could to-

wards him ; and when fhe came up to him, fhe

took him by the Arm thus, and defired him that

he would not come down that Street, but go to

his own Houfe, for there were Captain Hill and
my Lord Mohun walking in the Street, and fhe

did not know what their Defign was, but Cap-

tain Hill had his Sword drawn in his Hand. If

it pleafe you, my Lord, Mr. Mountford did not

anfwer her a Word ; but prefled forward to

meet my Lord Mohun and Captain Hill. If ic

pleafe you, my Lord, they met one another,

and my Lord Mohun and Mr. Mountford compli-

mented one another very lovingly, and faid.

They were glad to fee one another ; and Mr,
Mountford faid to my Lord, He had a great Re-
fpeft for his Lordfliip, and my Lord replied to

him again. By my Honour, P have the like for

you, Mr. Mountford, and with that, they em-
_

braced one another. I am fure this is Truth,

for I followed Mrs. Browne out, and flood by when
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it was done. Mr. Mountford told my Lord, it

was a Difhonour to him to keep Company with
Captain Hill. I will not take my Oath that

Captain Hill did hear him fay fo, but he might
have heard him, and it may be he did too ; and
that might occafion th,e Quarrel ; but I will not
take m.y Oath of that : It came juft in my Head
after this was faid, that our Door was open, and
I turned my Back to hear and look who was at

our Door, and I heard Mrs. Browne fay, that

Captain Hill and Mr. Mountford were going to

Fight: I fa.w them Fighting, making Pafles at

one another, I faw them engaged, I never faw

Men naked fighting fo in my Life.

At which there was agreat Laughter.

El Walker. My Lord, I do not underftahd

thefe Matters, I tell you as well as I can, they

were fighting with naked Swords, Mr. Mount-

ford's Sword was upon Mr. Hill hereabouts, and
Mr. Hill's Sword was upon Mr. Mountford here-

abouts ; and after they had made two or three

Pufhes at one another, Mr. Mountford faid, he

was kill'd, and threw down his Sword thus, and
I took it up, and there was a good Piece of the

Sword broken off. I turned me about thus, to-

wards our own Hatch at our Door, and there

flood two or three People, I cannot fay who
they were, but I gave them the Sword, and I

turned my Face towards Surrey-flreet, and faw
Captain Hill making his Efcape, running up Sur-

rey-fireet ; and, if it pleafe you, my Lord, Mr.
Mountford was the Friend I had moft Refpeft for

;

and I faw him, as fall as he could, going towards

his own Houfe, and my Lord Mohun flood in the

fame Place that he was in, when he and Mr.
Mountford were embracing one another, and I

did not fee my Lord Mohun flir from that Place ;

but when they fought, they were engaged in the

middle of the pitched Stones, were there was a

Place made for the Water to run along the Street

like a Channel -, and to my Knowledge, I did

never fee my Lord Mohun off of the Paved
Stones, on the Side. I cannot fay he was never

off, when my Eye was turned another way ; but

to my Knowledge, I never faw him off of thofe

Stones. If it pleafe you, my Lord, the next thing

that I faw, was this. After Captain Hill run up
Surrey-fireet^ and Mr. Mountford did go home, I

faw my Lord Mohun walking up to the End of the

Street, where the Watch were coming, and when
the Watch came, I fee him deliver himfelf up to

the Watch ; but I think one of the Watch faid,

he mufl have his Sword, and he did deliver up him-

felf and his Sword to the Watch. And he bid

me take Notice, Bear Witnefs, faid he, I have no

Hand in the Death of Mr. Mountford. Said I,

No, my Lord, I think you have not. The next

thing I remember, was Mrs. 'Page came and faid

Mr. Mountford was killed, upon which, faid my
Lord Mohun to her. Bear Witnefs, I had no Hand
in his Death. Said fhe. You were in his Com-
pany ^ therefore feize him, and carry him to the

Round-houfe ; and the Watch did fecure him ; and

my Lord anfwered. As he was a Gentleman, he

defired to be ufed like a Gentleman ; and they

did carry him away to the Round-houfe. This is

the Thing that I did fay, as near as I can remem-

ber, to the Juflices -, but I have been very much
abufed and diflradled amongfl them, and there-

fore to a Word I cannot fay ; but as near as I can

remember, being abufed at the rate I have been,

this I did then fay, and it is the Truth.

Z-. Molun, I defire fhe may be asked, whether
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fhe was not exanined before the Juftices at Hkk\~
Hall, ^nd whether flie was nor then Mrs. Brace-

girdle's, Maid;

L.H.Stew. Truly, my Lord, I have heard
very litde of what fhe has faid, but I hope my
Lords that have been nearer have obfcrved \i.

El. Walker. If it pleafe you, if you ask what
was done at Hicks'z-Hall, I will tell you juft as it

was, what happened there, and fo proceed on to

tell you how I have been abufed.

L. H. Stew. My Lord, what would you have
her asked more ?

L. Mohun. I defire to ask her. Whether flie was
not Mrs. Bracegirdle's Servant when flie was exa-

mined at Hcks's-Hall, and whether fhe fwore the

fame there, as fhe faith here, and what was done
to her fince, or what they would have done, and
whether they did not try to make her fpeak what
they would, and to put her out ?

El. Walker. If it pleafe you, my Lord, that

next Morning, there came feveral of the Players

to me, to ask me what I knew of the Death of
Mr. Mountford., and I told them ; but they did

not like what I faid, and they feemed difcon-

tented at me.x And when they were to go to

Hicks's-Hall, they faid, they had no need of my
Evidence, they could do without me. So Mrs.
Browne and her Maid they went away, and left

me at Home ; what they did, or where they

flaid, I do not know ; but about two or three

Hours after, a MefiTenger came and faid, my
Miftrefs and I mufl go to Hicks's-Hall to be exa-

mined, before the Juftices; and we went, and
when we came there, all were exarnined, and
I was examined in the lafl Place ; where, my
Lord, I gave in the fame Evidence that I do
now, as near as I can fpeak. I do verily believe

it to be the fame, but I have had fo much Trou-

ble with their abufing me, that 1 cannot fpeak

to every Word or particular Thing. For my
Miftrefs ftood before me, and faid. They brought

Evidences that confounded themfelves; and
another faid, Hang her a Jade, pull her by the

Coat. I turned me to the Juftices^ and faid, I

hoped I might fpeak now I was there ; but it

may be for fear of my Miftrefs, I did not then

fpeak all that I have done now, becaufe I have

called more fince to my Remembrance. And
there is one particular Thing that I call to mind

now ; I remember that in our Parlour, as foon as

they came home out of Drury-lane, there was a

Difcourfe between my old Miftrefs, and my
Young, that Captain Hill waited at the Door to

fee my Miftrefs, and that if he might but have

Leave to fee her, and to beg her Pardon, they

would be gone thence to their own Lodging ;

and I faid to my Miftrefs, If ihe svould give me
leave, I would go out to them, and demand
Captain Hill's Sword, and then he might come in.

L. Mohun, I defire fhe may be asked. Whe-
ther fhe was not turned away and threatned i*

El. Walker. I am going on to tell my Lord

what happened in our Houfe that Night. I told

my Miftrefs, If fhe would give me leave, I

would undertake to get Captain Hill's Sword

from him, and then fhe might let him come in

and fee her, and beg her Pardon, and I thought

it would prevent a great deal of Danger that

might follow elfe. And my Miftrefs faid, I was

a prating Slut; and my young Miftrefs faid, If

he begged her Pardon upon his Knees never fo,

fhe would never forgive him, nor fee him more.

My
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My Lord, there was another Difcourfe in the

Street, that Captain Hill had made a Vow that

he would kill himfelf that Night, and that my
Lord Mohun, having aRefpeft for him, watched

to prevent him from doing himfelf a Mifchief.

That was difcourfed in the Street, but I cannot

fay it wasfo of my own Knowledge.

Then another Proclamation for Silence was made.

L. Mohun. I defire fhe may be asked, whether

fhe was not turned away, and whether fhe was

never threatned.

Eliz. Walker. If it pleafe you, my Lord, that

Night that I gave in my Evidence at Hicks^-Hall.,

by their talking, I knew before I went from

Home what a Life I fhould have with my Mi-

ftrefs, for I knew they did not like my Evi-

dence, and I was afraid of coming Home, and

went and (laid with my Sifter ; but notwith-

ftanding I went Home about Nine a Clock, and

they were very inveterate againft me, and I told

one of them, I had witneffed the Truth, and

nothing but the Truth, and that I would ftand

by. If it pleafe you, my Lord, the next Morn-
ing there was this Ann Jmes that lay with me
that Night, and fhe told me that in the Morn-
ing they threatned, and intended to fetch me to

Mrs. Mountford to rattle me for what Account I

had given in, and fhe giving me this Item, I

got up, and went to drelTing my Dinner, and

Mrs. Mountford fent a Man, that I know by Sight,

I think it was one Roberts., I believe that was

his Name; whereupon he came and asked me
where was Mrs. Bracegirdle's Maid ; I faid, I was

fhe, and then he fiid Mrs. Mountford defired me
to come to her. I faid, I had given in my Evi-

dence where I ought to do it, and I had nothing

to do with her ; but it was upon this account,

not that I had any Antipathy againft Mrs. Mount-

ford, but only as Ann Jones had given me that

Item of a Defign to fend me to her, to rattle me
for the Evidence I had given in, and I did not

know what might come of it, or what their

Defign might be.

Mr. Alt. Gen. My Lord, I would not inter-

rupt any Witnels, but becaufe fhe fpeaks of what
was faid by Jones, and Mrs. Bracegirdle, I delire

they may be by to hear what fhe faith.

L. Mohun. My Lord, I defire my WitnefTes

may not be hared.

L. H. Stew. This is not haring of Evidence,

my Lord.

L. Mohun. My Lord, I defire I may go on

with my Evidence without Interruption.

L. H.Stew. My Lord, this is no Interruption.

Mr. Att. Gen. Pray, my Lord, let Mrs.

Mountford be called in to hear what fhe faith of

her ; I defire fhe may be by.

L. Mohun. My Lord, I have no more to fay

to her.

Mr. Att. Gen. But then, my Lord, before fhe

goeth away, I have two or three Queftions to

ask her.

L. H. Stew. What do you ask her, Mr.Attorney ?

Mr. Att. Gen. She liiith fhe was examined at

Hicks's,-Hall, I defire to know if ever fhe was

examined before the Coroner.

Eliz. Walker. If it pleafe you, my Lord, I

was not, and I will give you the Reafon.

Mr. Att. Gen. Ay, pray let us hear it.

Eliz. Walker. Why you have not heard how
badly they ufed me after this.

Mr. Att. Gen. But pray, Miftrefs, anfwer my
Queftion.

Eliz. Walker. But, my Lord, if it pleafe you,

t went to my Sifter, and ftaid with her till Eight
or Nine, and my Aunt told me there had been a

Porter to enquire for me, to go to the Jury ; I

was forry I was not at Home, but I took a Neigh-
bour with me to go to Mrs. Mountford's, to fee if

the Jury were not gone ; and I knowing how
they had threatned me, I defired him to leave

me at a Viftualling-Houfe by 'Temple-Bar, and
go and tell them, if the Jury were not gone, I

was ready to wait upon them ; he went, and I

remained at the Viftualling-Houfe, and he
came again, and told me Mrs. Mountford faid

they had done without me; but he was a little

furprized.

Mr. Alt. Gen. My Lord, fhe maketh a long
Anfwer to a fhort Queftion. I would ask her

another Queftion prefently ; but by the way, as

to this Examination at Hicks's-Hall, I would ob-
ferve that it is a very unufual, and, I think, utider

Favour, a very unwarrantable Thing for Juftices

of the Peace, to take upon them, under a Pre-

tence of confidering, in order to bail a Perfon

charged with Murder, to enter into a particular

Examination of every one of the King's Wit-
nefTes, as if they were either a Grand Inqueft,

charged upon Oath for finding a Bill of Indift-

ment, or Coroners to take an Inquifition of the

Murder, both the Grand Jury and the Coroner
are upon their Oaths to keep the King's Evi-

dence fecret ; but this is to make it publick by
an indireft way by a Juftice of Peace's examin-
ing, in order to the Bailing of an Offender. But
I would obferve this Woman goeth away from
her Miftrefs, and continueth away, and con-

cealeth herfelf ; fhe was not to be found to be
examined before the Coroner, the proper Officer,

nor are we able to tell where fhe has been ; I

defire fome account may be given, in whofe
Hands fhe has been all this time.

L. Mohun. My Lord, I defire your Lordfhip's

Opinion, whether this may be permitted, that

he fhould talk thus.

L. H, Stew. What do you fay, my Lord ?

L. Mohun. My Lord, I defire to know whe-
ther he may interrupt me in my Evidence thus

:

All this Matter is foreign to the Bufinefs before

your Lordfhips.

Mr. Att. Gen. If you pleafe, I would ask her

this one Queftion.

Lord Under Mr. Attorney's Pardon, I

think the Prifoner, or his Witneflfes, ought not

to be interrupted ; but if he have any Remarks
upon the Evidence, when they have gone thro'

he may call them again, and ask them any Que-
ftions, or make any Remarks upon them.

Mr. Att. Gen. My Lord, I would ask her but

one Queftion.

L. H.Stew. What is it, Mr. Attorney ?

Mr. Att. Gen. If fhe heard Mrs. Browne fay to

Mr. Mountford that fhe would not have him come
forward, becaufe my Lord Mohun and Mr. Hill

were there, and fhe did not know what their

Defign was.?

Eliz. Walker. If it pleafe you, my Lord, I did

hear them, and I was juft by them ; and there

was none but fhe and I.

Mr. Att, Gen. She upon her Oath faith, fhe

did not tell him any thing more, than that fhe

would fpeak with him ; but he did not hear her,

or. hearken to her : But, my Lord, I have no
more Queftions to ask her.

L. H, Stm.
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L, H. Stew. Have you any more to ask this

Witnefs, my Lord?
L. Mohiin. No, my Lord.
L. K Stew. Who is your Lordfhip*s next ?

Pray call your Witnefs.

L. Mohun. I defire Ann Jones may be exa-

mined ( She came to the Bar.)

L. H. Stew. What doth your Lordfhip examine
her to?

L. Mohun. I defire fhe may be asked what fhe

knoweth of what paffed that Night Mr. Mountford
was hurt, and tell the whole Story.

Jones. Firft, I faw Mrs. Bracegirdk coming
home with her Mother and Mr. Page, about ten

a Clock at Night, and there were Captain Hill

and my Lord Mohun with them when they came
home, but they did not come in with them,

but walked in the Street about an Hour and an

Half; and after they came in, Mrs. Browne fent

to Mrs. Mountford., for fhe faid Captain Rill had
fome Defign, and my Lord Mohun, upon Mr.
Mountford, but Mr. Mountford not being at home,
they fent to all the Taverns thereabouts, but

could not find him ; they came home again, and

told Mrs. Mountford and Mrs. Bracegirdk, they

could not find him, and there my Lord Mohun
and Captain Hill walked to-and-fro about the

Street for an Hour and Half in all ; about an

Hour after they had been to look for Mr. Mount-

ford, or about three Quarters of an Hour, Mr.

Mountford came down, and I faw my Lord Mo-
hun and Captain Hill at this Door.

Z. Mohun, At whofe Door, I defire fhe may
be asked.

Jones. At this Mrs. Browne^% Door, and Mr.

Mountford coming down, my Lord Mohun met

him, and embraced him, and faid. He had a great

Honour and Friendfhip for him, and Vix. Mount-

ford faid, he had a great Honour and Refpeft

for his Lordfhip. Saith my Lord Mohun, Mr.

Mountford I fuppofe you are fent for. No not

I, upon my Honour, faid he. Upon that he up

and told him how they had like to have got

Mrs. Bracegirdk into a Coach, and carried her

away, but were prevented. Saith Mr. Mountford,

as to Mrs. Bracegirdk, I have nothing to do, fhe

is no Concern of mine, if my Wife have offend-

ed your Lordlliip, fhe fhall beg your Pardon.

Said Mr. Mountford again, I hope your Lordfhip

will not vindicate Mr. Hill in any fuch Aftion

as this. With that Captain Hill came up and hit

Mr. Mountford a Box on the Ear, and bid him

draw. And, faid Mr. Mountford, Damn ye.

What is that for ? And thereupon he drew -, and

I tell you what I faw, they both came off from

the paved Stones into the Middle of the High-

way, and made two or three PafTes at one ano-

ther i at the fecond Pafs Mr, Mountford^ Sword

broke, and he flung down his Sword, and run

away, and faid he was a dead Man ; Mr. Mount-

ford went one way, and Mr. Hill another.

L. Mohun, I defire fhe may be asked, If I did

meddle with Mr. Mountford at all, or helped

Mr. Hill whilfl: they fought, and where I flood all

the while ?

L. H. Stew. What fay you ? anfwer all thofe

Queftions my Lord asked you.

Jones. If it pleafe your Lordfhip, he flood

upon the Caufey, the paved Stones, in the fame

Place where he was all the time.

L. H. Stew. Did my Lord meddle at all ?

Jones. No, I did not fee my Lord Mohun

meddle.

L. H. Stew. Was my Lord's Sword drawn ?

Jones. I did not fee it drawn.
L. Mohun. I defire fhe may be asked. Whether

I run away, or whether I did not furrender my
felf to the Watch.

Jones. If it pleafe your Lordfhip, I did not fee

my Lord run away -, But I did fee him furren-
der himfelf.

L. Mohun. I defire fhe may be asked, if fhe
was not examined ?it Hicks's-halP.

Jones. Yes, my Lord, I was.

L. Mohun And whether fhe did not there de-
clare the fame upon Oath, that fhe doth now ?

Jones. Yes, my Lord, I did.

L. H. Stew. Have you any thing to fay to this

Witnefs, Mr. Attorney ?

Mr. Att. Gen. My Lord, I would only ask her
this Queflion : She faith my Lord Mohun was upon
the Pavement, or Caufey, as fhe calledi it, all the
while ; I defire to know whether the ScufHe did
not begin upon the Pavement ?

Jones. Yes, it did upon the Caufey,
Mr. Att. Gen. I defire to know, whether fhe

faw any Blood upon that Caufey the next day ?

Jones. No, I faw none.

L. Mohun. I defire fhe may be asked, "Whether
they did not figlit in the Middle of the Street ?

Jones. Yes, and pleafe your Lordfhip, I did
fee them make Pafies at one another in the
Street.

L. Mohun. I defire fhe may be asked, Whether
the Sword was not broken there in the Middle of
the Street, and whether Mr. Mountford did not
then cry out, I am killed ?

Jones, His Sword was broken in the Middle
of the Street -, but I did not hear Mr. Mmntford
fay he was killed, but he flung down his Sword,
and run away, and faid, I am a dead Man,

L. H. Stew. Have you done with this Witnefs,

my Lord ?

L. Mohun. Yes, my Lord.

L. H. Stew. Have you any more to fay to

her, Mr. Attorney ?

Mr. Att. Gen. No, my Lord.

L. H. Stew. Then who is your next Witnefs,

my Lord Mohun ?

L. Mohun. Edward Warrington, my Lord.

( Who came to the Bar. )

L. H. Stew. What fay you to him, my Lord ?

L. Mohun. I defire to ask him where he liveth ?

Whether he be not a Neighbour to Mrs. Bracegir-

dk? and what he faw that Night Mr. Mountford

was killed ? I defire he would give his whole

Evidence.

Warrington. I live, if it pleafe your Honour,
over-againfl Mrs. Bracegirdle's Houfe, at the

White-fwan, on the other Side of the Way.
L. Mohun. I defire he would tell all that he

faw that Night.

Warrington. All that I can fliy, is. About nine

ot ten a Clock, as near as I can guefs, I heard

a Difturbance at Mrs. Browne's Door, where

Mrs. Bracegirdk lodgeth, and looking out, I faw

there were two Gentlemen talking to old Mrs.

Bracegirdk, and Mrs. Bracegirdk and fome People

went into the Houfe, and when they were gone

into the Houfe, I faw the two Gentlemen walk

about the Street, one's Sword I faw was drawn.

L. H. Stew. Whofe Sword was that was drawn ?

Warrington. Captain fM's, as they fay ; for my
part, I did not know either of them ; chey walk-

ed there for the Space of an Hour and a Half, I

iaw
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faw thetil oppofe no body. B:it as they came

along, I heard them ask a Gentleman that came

towards them. Whether he would not drink a Glafs

of Wine or not ?

L. Mohiin. My Lord, I defire he may be aske-d,

what he faw afterwards of fighiing ?

Warrington. ' For fighting, I faw Mr. Mount-

ford come down Norfolk-ftrcet, and I faw him turn

at the Corner witli his Sword in his Hand in the

Scabbard, to the beft of my Knowledge, and

feeing fome People there, as I fuppofe, went to-

wards them, and came up to them ; and I faw my
Lord Mohun., to the beft ofmy Knowledge, lay his

Hand upon his Shoulder, and embraced him, and

complimented him ; but I cannot be certain what

the Words were that paffed between them.

L. H. Stew. Did you fee them fight ?

Warrington. If it pleafe your Lionour, I did

fee their Swords both drawn, Mr. Mountford and

he that they faid was Captain Hill ; there were

fome Women about them, fo that I could not {o

well difcern when they drew their Swords, or

who begun the Quarrel. Hill, they faid, had no

Scabbard to put his Sword in •, my Lord Mohm
ftood by, and laid his Hand upon Mr. Momtfordh

Shoulder.

L. H. Stew. Was that before the Fighting, or

at the time of the Fighting ?

Warrington. It was before their Fighting, at

their firil Meeting.

L, Mohm. I defire your Lordfliip would pleafe

to ask him, In what Part of the Street they

fought, and whether I was near them then ?

Warrington. When firft I faw their Swords

drawn, it was upon the fiat Stones of the Pave-

ment ; and I faw Mr. Hill come off of the

Stones and Mr. Mountford with him. Mr. Hill

was, I think, the firfl, and they came both up to-

gether with their Swords drav/n in their Llands,

they were not a Sword's Length off from one

another ; and they pafl^ed at one another, and I

run into our Houfe to fetch a Paring-Shovel,

with an Intention to part them -, but before I

could get out of Doors with the Paring-Shovel

in my Hands, the one was gone one way, and

the other the other way ; and I faw no body in

the Street to ask any Queftions of, but my Lord

Mohan at the Corner, three or four Doors above

this Place. And I came out, and asked which

way they were gone, my Lord Mohun turned

about, and I was a little afraid of him at firft ;

but, faid he. Here am I, I did not offer to oppofe

or draw my Sword ; you all know it ; and imme-

diately, if it pleafe your Honour, the Watch
came in •, that is all I know.

L. Mohun. I defire he may be asked. Whether

I did not go towards the Watch, and furrender

m.yfelf.

Warrington. I cannot fay that, but the Watch
came in a Minute, My Lord turned about, and

laid. Here am I, I did not oppofe or draw my
Sword, you all know.

L. Mohun. Pray my Lord, let him be asl<ed.

Whether I did offer to fly .^ And whether I had

not as much time to fly, as Mr. Hill ?

Warrington. I cannot lay that, my Lord, I

fuppofe he might have gone away as well as Mr.

H.ll, for they v/ere both together,

L. M. My Lord, I defire he may be asked

another Queftion, Whether, when Mr. Mountford

came into Hoivard-fireet, he did not come out of

his way to his own Houfe, to come towards us ?

Warrington. My Lord, if it pleafe your Ho-
nour, it was out of his way ; but whether he
did it on purpofe, or becaufe he faw People there,

I cannot tell.

L. Mohun. I defire he may tcU you where Mr.
Mountford's Houfe is.

Warrington. Mr. Mountford's Houfe is in Norfolk-

ftreet, two Doors in the Corner out of the Crofs

Street -, and this was done in Howard-Jlreet.

L. H. Stew. I would ask you a Ihort Queftion,

Whether that was the way to his Houfe that he
went ?

Warrington. No, it was not the way, my Lord

;

for he turned on the Right-Hand, and he fhould

have kept ftraight along,

L. Mohun. I defire he may be asked, Whether
he was not fworn at Hicks's-hall., and whether he
gave not the fame Evidence there, that he
doth now ?

Warrington. I was fworn there, and did, to

the beft of my Knowledge, give the fame Evi-

dence I do now.

L. H. Stew. If I underftand you aright, you
fay both the Swords were drawn of Mountford and
Hill?

Warrington. Yes, my Lord, I did.

L. H. Stew. Can you fay whether Mountford'%

Sword was drawn before he was hurt, or not ?

Warrington. If it pleafe you, my Lord, I can-

not tell that, I cannot be pofitive whether it was

or no, for there were Women about them, I

fay, at firft, and I could not difcern the Begin-

ning ; and I did not ftand to fee them pu(h, for

as foon as I faw their Swords drawn, and they

come off the Pavement to fight, I run into the

Houfe to fetch a Paring Shovel,

L. Mohun. Now, my Lord, I will call ano-

ther Witnefs,

L. H. Stew. Mr. Attorney, have you any

Queftions to ask this Witnefs ?

Mr. Ait. Gen. No, my Lord.

L. Mohun. Then, my Lord, I will call ano-

ther Witnefs to fhew you the Reafon why Mr, Hill

and I ftayed in the Street, and what was the

Bufinefs we ftay'd for. I defire Ann Knevit may
be examined. (She came to the Bar.)

L. H. Stew. What do you ask her, my Lord ?

L. Mohun. I would ask her where fhe liveth,

and v/hat fhe knoweth of this Bufinefs ?

Knevit. My Lord, I live in Howard-Jlreet, ex-

aftly againft Mrs, Bracegirdle's Lodging, and my
Lord Mohun, as he gave 'his own Name to be,

to the Watchmen, and another Man that they

called Captain Hill ; for fo he gave his Name to

be ; they came down with Mrs, Bracegirdle,

both the Mrs. Bracegirdles, into the Street, and

came to their Door, and old Mrs, Bracegirdle

put her Daughter in at the Door, and then

fhe ftood ftill and talked with the Gentlemen,

and asked them their Bufinefs, They faid, They
wanted to beg the young Woman's Pardon for

what they had done, and then they would be

gone. She laid fhe thought they came to rob

her. They faid, No, they came upon a very

honourable Defign. She faid, Then they might

have come at a more feafonable time ; but Ihe

believed they came to rob her.

L. Mohun. What time of Night was it ?

Knevit. It wanted a Quarter of Ten, I believe,

or it was about Ten, a Quarter over or under j I

cannot exaftly tell. They faid. If fhe would
give them leave but to fpea,k to her, and beg her

Pardon
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Pardon for what they had done, they would go

home immediately. She faid, flie would not,

they ftiould not fee her any more that Night

:

Then one of the Gentlemen, I know not which

of them it was, faid. They would walk a little

while in the Street: fhe did fee them walk very

quietly, but fhe made a great Noife herfelf;

and at laft fhe went in, and fliut the Door, and

the Gentlemen walked quietly up and down,
and by and by, they went to the Door again,

and defired to be admitted to fpeak with young

Mrs. Bracegirdle, that they might beg her Pardon

for fome Affront that they had put upon her, I

fuppofe, and fhe ftill refufed them, and would

not let them fpeak with her ; and feveral times

they called and knocked at the Door, and flill

defired but to fpeak with her, and beg her Par-

don, and they would be gone home, but fhe

every time refufed it.

L. H. Slew. Woman, I do not hear you, you

muft fpeak louder.

L. Mohun. My Lord, I dcfire your Lordfl^ps

will let one of the Clerks come and take the

Evidence, and report it to you.

L. H. Stew. If it be material, another muft

report it ; for I have not heard one quarter of it.

L. Mohun. It is very material, my Lord, to

fhew the Reafon why we flayed there.

Knevit. My Lord, I will repeat it over again,

if you pleafe.

L. H. Stew. Then pray fpeak fo loud that I

may hear.

Knevit, My Lord Mohun is a perfeft Stranger

to me, I only tell you what I faw and heard.

At the firft beginning of all, two Gentlemen,

and two Women, came to a Door over againft

our Door, and at that Houfe Mrs. Bracegirdle

and her Daughter lodged, the Gentlemen ave

their Names to the Watch afterwards to be my
luOi-d Mohun and . Captain /iz'//; So when they

came there, the old Woman put her Daughter in

at the Door, and when ^at had pulled off her

Hood and Scarf, ftie came to the Door, and asked

them their Bufinefs ; and they told her, they

wanted to beg her Daughter's Pardon for what

they had done ; but fhe abufed the Gentlemen

mightily, and gave them very ill Words, and

faid. She believed they came to rob her Daugh-

ther ; they faid. No, they came upon a very ho-

nourable Defign ; then fhe faid. They fhould have

come honourably at a feafonable time; they

faid, It was not an unfealbnable time, for fhe

was out of Doors herfelf at that time. So fhe

flood there a little, and then at laft fhe went in

a Doors, and fhut the Door, and fome of them

opened the Door again, and they were walking

upon the Caufey, and came up to the Door,

and ftill defired the fame thing, to fpeak with

the young Gentlewoman to beg her Pardon for

what they had done, and they would go home

for that Night. One of them, I think it was

Mr. Hill, faid. He had given her an Affront, and

he defired to beg her Pardon -, but ftill they faid,

he fliould not be admitted to fpeak with her.

Then one of them, I think it was Mr. Hill., de-

fired fhe would be pleafed to come but to the

Hatch, that he might fee her, and beg her Par-

don, and he would not defire to come in, but

that would not be permitted. So one of them

made Anfwer, That they would not ftir till they

did fee her, and they would walk there all Night.

L. H. Stew. Cryer, call for Silence, and pray,my

Vol. IV.

Lord Great Chamberlain, take fom e Order with

thofe People behind there, for they cannot hear

themfelves what the Witneffes fay, and therefore

they are refolved we fhall not hear them neither.

(Proclamation was made for Silence.)

L. H. Stew. Now go on. Woman.
Knevit. They faid they would ftay in the

Street all Night, unlefs they did fpeak with her

:

But if fhe would give them leave to fpeak with

her, they would depart to their own Lodgings
immediately ; but they were denied to be ad-

mitted to fpeak with her. Whereupon one
of them called unto his Boy, to bring him
his Cloak ; but then he faid. He would not

have his Cloak, he would walk without it,

becaufe they had not both of them Cloaks

;

by and by they fent for a Bottle of Wine,
and there they drank her Health, and took fe-

veral Turns, and after they had drunk off the

Bottle, or fome part of it, they went to the

Door again, and knocked at the Door, and
fome body anfvvered from within, for they were
not at the Door, what they would have ? They
fiid the fame thing as before, that they defired

only to fee her, and beg her Pardon, and they

v/ould go home ; for it was a very cold Night,

and it was not convenient to walk there ; but
they ftill refufed to let them in : By-and-by the

Watch came down, and asked. Who was there,

and what was their Bufinefs ? and one of the

Gentlemen made Anfwer, and faid, He was a

Peer, and his Name was Mohun, the other faid,

his Name was Hill. So the Watch went by, and
faid no more, but fome Body made Anfwer, and
faid. There was a Gentleman had a Sweet-Heart
in that Street, and he wanted to fpeak with her.

Juft at that Time, I went up Stairs to warm a Bed
in our Houfe, and whilft I was warming the

Bed, I heard a little Buftle in the Street, and

running to the Window there I faw a Sword in

a Man's Body, I could not tell who the Man
was, nor who put the Svv'ord there, but the Man
that drew out the Sword, run away as hard as

he could, and the Man in whofe Body the Sword
was, went as fall: as he could, the other Way.
And my Lord that gave his Name to the Watch
to be Mohun, ftood on the farther Side of the

Street, and faid, I have done no Hurt to any

Body, and I will not ftir. And there was a Wo-
man that called out to the Watch to feize him j

but who the Woman was, I cannot tell, but he

ftood ftill between Mrs. Bracegirdle'?, Door, and

the next Neighbour's, one that is called Nuttall^

I think, and never ftirred till the Watch came to

him, and the reft went to Mr. Mountford; he

faid there was no Occafion to lay Hands upon

him, for he would not ftir from them.

L. Mohun. I defire to ask her if Mr. Mountford

did not fay, I am killed,after the Sword was broke ?

Knevit. Yes, he did fay he was a dead Man.

L. H. St. What, after his Sword was broke ?

Knevit. After the Sword was drawn out of

his Body, his Sword was in his own Hand, I

fqualled out when I faw the Sword in his Body,

and had like to have gone out of the Window,

and fome Body faid to me, when I told them

why I cry'd out. Will you break your Neck for

that Reafon ? it may be it is one of the Watch-

men. No, faid I, it is not a Watchman.

L. Mohun. I defire fhe may be asked where

Mr. Mountford and Mr. Hill fought, whether it

was not in the middle of the Street ?

y y y Knevit,
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KnevH. My Lord, it was exadly in the Mid-

dle, as near as I can guefs, rather on our Side of

the Way, with his Arms fpread, and his Sword

in the Scabbard.

L. H. Stew. Have you any more to ask this

Witnefs ?

Z. Mohm. No, my Lord,

L. H. Stew. Have you any thing to fay to her,

Mr. Attorney ?

Mr. Att. G. I would aslc her where (he liveth ?

Kne^jtt. I live in Howard-Street.

Mr. Jtt. Gen. With whom there ?

Knevit. At one Mrs. Brewer's.

Mr. All. Gen. What Employment is your

Miftrefs ?

Knevit. My Miftrefs keepeth a CofFee-houfe.

Mr. Att. Gen. Do you live near Mrs. Browne's ?

Knevit. I know not any of that Name there;

but I live over againft Mrs. Bracegirdle's Lodgings.

Mr. Att. Gen. Do not you know the People of

that Houfe ?

Knevit. No, upon my Word, I do not know
their Names that keep the Houfe.

Mr. Att. Gen. Let me ask you another Que-

ftion : You fpeak of many Mefl[I^ges fent backward

and forward, and that they faid Mrs. Bracegirdle

Jhould not be fpoken with while my Lord ftaid

there ; I defireto know if you can tell who any of

the Perfons were that brought thofe Meflages ?

Knevit. It was the Man that called himlelf

my Lord Mohun, and the other that called him-

felf Hill., they fpoke themfelves.

Mr. Att. Gen. But who was it that came to

them fp often, to tell them they fhould not fpeak

with her ?

Knevit. It was old Mrs. Bracegirdle.

Mr. Att. Gen. You are fare of that.

Knevit. Yes, Sir.

Mr. Att. Gen. I would ask you one Queftion

more : When the Watch came up to them, did

my Lord tell the Watch his Name was Mohun,
or only that he was a Peer of England ?

Knevit. He laid firfl. He was a Peer of the

Land, and then he faid, his Name was Mohun,
and the other faid, his Name was Capt. Hill.

Mr. Att. Gen. You are fure both of them told

their Names to the Watch ?

Knevit. Yes, I am fure I heard them fay fo.

L. H. Stew. Have you any more WitnefTcs to

call, my Lord ?

L. Mohun. No, my Lord, I could call fome
as to Sandys's Reputation, but I do not think

it at all material.

Z,, H. Stew. Have you any thing, Mr. Attor-

ney, to fay to the Boy that was fet by ? Will
j'ou have him called again >

Mr. Att. Gen. My Lord, I did propofe that

the Boy fhould hear the Information read which
he gave in to the Coroner.

L. H. Stew. Will you have him called again .?

Mr. Att. Gen. Yes, if your Lordfhips pleafe.

L. H. Stew. Well, then call him again.

{The Boy came to the Bar, and his Depofition

before the Coroner was jhewed to him^)

Mr. Att. Gen. Look upon that Paper, is that

your Name or your Writing ?

Boy. Yes.

Mr. Att. Gen. Was it true you then fwore

before the Coroner ?

Boy. Yes, it was true.

L. H. Stew. Read it.

(It was taken hy the Clerk, and read at the Table.)

Clerk of the Crown. Reads.

Middle/ex. The Infor'matiori of Thomas Leake,

Servant to Richard Hill, Gent, taken upon
Oath the twelfth Day oi December, 1692, be-

fore me.

HE faith. That on Friday Morning lafl, about

Nine of the Clock, 'twas agreed betwixt my
Lord Mohun and Capt. Hill, to feize Mrs. Brace-

girdle with fome Soldiers, and carry her away in a
Coach about nine Mies off, and about ten of the Clock

at Night my Lord Mohun and Captain Hill, with
aboutfix Soldiers, didfeize her, and endeavour to put
her into a Coach \ but foe refufed to go, and they led

her down into Howard-ftreet to her Lodging, and
thenfaid, they woidd walk an Hour under Mrs. Brace-

girdlc'j Window, and another under Mrs. Barry'j;
and about an Hour and an Half after, Mr. Mount-
ford came dotvn the Street, and Mr. Mountford
and my LordMohun faluted each other, and my Lord
M.o\\\jLnfaid, he hoped Mr. Mountford was n,ot come

to vindicate Mrs. Bracegirdle ; and Mr. Mount-
ford hoped my Lord did not come to vindicate the

Rudenefs done to Mrs. Bracegirdle, hy Mr. Hill j

and then Mr. Hill faid. He was able to vindicate

himfelf, and bid Mr. Mountford to draw, and they

both pujhed at each other with their Swords, and my
Lord faid. He wouldjland by his Friend, a?id Mr. Hill
was his Friend: and during the Time that Mr. Hill

and Mr. Mountford fought, my Lord Mohun did

not endeavour to part them.

Jo. Cooper, Coroner.

Thomas Lealce.

Mr. Att. Gen. My Lords, as to this laft Wit-
nefs, I would defire fome of the Watch may be

asked, becaufe fhe faith my Lord told them his

Name was Mohun, and Hill told them his Name
was Hill, whether it was fo or not.

L. H.Stew. Who would you call ?

Mr. Att. Gen. Merry, my Lord, if you pleafe.

L. H. Stew. Call him.

Lord Mohun. I defire the Conflable may be
called . [Merry did not prefently come in. ]

Mr. Att. Gen. My Lord, I think it is not fo

material, as to defire your Lordfhips fhould flay

for him. But as to that one Witnefs that enter-

tained your Lordfhips fo long, Mrs. Bracegirdle's

Servant, I defire, that fhe being here, may give

your Lordfhips an Account what became of this

Servant of hers.

Mrs. Bracegirdle. My Lord, fhe went away
from me on the Sunday.

L. H. Stew. Who did ?

Mrs. Bracegirdle. My Maid that was then,

and I fent to her Aunt's the Week after to feek

for her, but fhe could not be found ; where fhe

was I cannot tell ; nor could not hear of her

from that time to this.

Lord Mohun. I defire fhe may be asked whe-
ther fhe did not difcharge her, or pay her her

Wages.
Mrs. Bracegirdle, I did not.

Lord Mohun. Did not you or your Mother ?

Mrs. Bracegirdle. My Mother, my Lord, did ;

fhe was not my Servant, my Mother hired her,

my Lord.

L. H. SteiK. What doth fhe fay } were her

Wages paid, and fhe difcharged ?

Mrs. Bracegirdle. They were paid becaufe fhe

would not flay with me, my Lord ; I defired her

to flay, and fhe would not, and then fhe deman-
ded her Wages, and my Mother paid her.

L. Mohm.
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h. Mohun, My Lord, I defire you would ask

the Maid the Reafon why fhe would not ilay.

EL Walker. If it pleafe you, my Lord, the

Reafon was this. When I came from Hicks's-Hall

Mrs, Mountford the next Day fent for me, and

I lying with this Ann Jones that was here, flie

told me that I (hould be fent for, and they would

rattle me off for my Evidence that I had given

at Hkks's-Hall for the King ; my Lord, I having

fuch an Item from Ann Jones, and they being

all Players, I was afraid, becaufe Players have

a worfe Reputation than other People.

Mr. An. Gen. My Lord, we Ihall not trouble

your Lordfhips with any more WitnefTes,

L. Mohun. My Lord, I defire ftie may be

asked if there were not Bailiffs fent to take her,

and fhe threatned to be arrefted,

L. H. Stew. What fay you to that ?

El. Walker. If it pleafe you, my liOrd, I

cannot fwear it, but I will tell you as near as

I can, how it was ; I had not Time to look over

my Cloaths, being in Hafte when I went, and

for fear I fhould have miftaken any Thing, the

next Day I went to look over my Cloaths, where-

upon I found I had miftook, and taken one of

my Miflrefs's Aprons, and left one of my own
for it, and knovv'ing their great Sufpicion and

Inveteracy againft me, I went the next Day to

my Uncle's, a Porter's, and defired him to car-

ry it to them ; but when I had delivered it to

him, he would not let me flay to fpeak much,

for he faid there had been three Bailiffs to take

me, and I having no Friends, was much affright-

ed, and run jcrying up and down, and did not

know where to fly, for fear they might lay me
in a Prifon ; and having no Friends, therefore

I was forced to fly, and fo I went to a Juftice of

Peace, and there I gave him an Account of the

Bufinefs. But he faid he muft have nothing to

do with it, I muft go again to proffer my Service

to my Miftrefs ; but I was not willing to profiler

my Service again to her, lb I kept away ever

fince.

L, H. Stew. If you have done with the Evi-

dence on both Sides ; what have you more to

fay, my Lord ?

L. Mohun. My Lords, I hope it will be no

Difadvantage to me, my not fumming up my
Evidence like a Lawyer, being a young Man ; I

think I have made it plainly appear that there ne-

ver was any formerQuarrel or Malice between Mr.

Mountford and me ; I have alfo made appear the

Leafon why we fl:aid fo long in the Street, which

was for Mr. Hill to fpeak with Mrs. Bracegirdle,

and ask her Pardon, and I ftaid with him as my
Friend, fo it plainly appeareth I had no Hand in

the Killing of Mr. Mountford, and upon the Con-

fidence of my own Innocency, I furrendred my
felf, and I commit my felf to this Honourable

Houfe, where I know I fliall have all the Juftice

in the World.

L. H. Stew. Has your LordQiip no more to

fay? ,

L. Mohun. No, my Lord, but I am innocent

of the Fad, and leave my felf wholly to your

Lordfhips.

Mr. Sol. Gen. * May it pleafe your Lordfhips,

according to my Duty, I am to

repeat the Evidence to your Lord-

Ihips on the Behalf of the King.

My Lord, the Evidence hath been very long,

both that on the Part of the King, and that

on the Part of the Prifoner, and I know your

Lordfhips have given Attention to it with very

great Diligence. I cannot pretend that my
Memory will ferve me fo well, as to repeat the

Circumftances of this fo long Evidence ; but that

which has been material, I fhall crave leave

ihortly to mention to your Lordfhips.

My Lords, I know a great many Things may
flip my Notice and Repetition, but nothing can

flip your Lordfhips Obfervation : So that though

I fhould not lay a due Weight upon the Evidence

for the King, yet your Lordfhips will let no-

thing pafs without giving it its juft Confideration,

and will give Judgment according to the exadtefl

Juftice.

My Lords, the Evidence for the King doth con-

fift firft of Fa6ls precedent to the Killing of Mr.
Mountford, and next what happened at that Time.

As to what preceded this Faft thus commit-
ted, there were two or three WitnefTes called,

and the firft of them is Mr. Hudfon, the next is

Mr. Towel, and they give you an Account that

Mr. Hill had made his Applications in the Way
of Courtfhip to Mrs. Bracegirdle, but that he had
an Apprehenfion that Mr. Mountford was an Ob-
ftruftion to him in that Matter, and therefore

he did declare feveral Times, that he would be

revenged of him. And one Time (which I think

was two or three Days before the Fa6t was done)

my Lord Mohun, the Prifoner at the Bar, was
at Dinner with Hill, when Hill had this Difcourfe

concerning Mountford, and faid he would be re-

venged of him. My Lord Mohun was by, they

both lay, when fuch Difcourfe was ufed by /////,

but they cannot tell what Notice he took of it.

My Lords, after this, the Day that this Faft

was committed, your Lordfhips have heard how
my Lord Mohun and Hill hired a Coach and fix

Horfes in order to feize Mrs. Bracegirdle and car-

ry her away by Force, and that is proved moft

fully, both upon my Lord Mohun and Hill, that

they were both concerned in that Defign, and

aftually ingaged in it ; there can be no Difpute

of that. Accordingly they dined together that

Day, and at Dinner there arofe a Difcourfe in

relation to Mrs. Bracegirdle. And at that Time
my Lord Mohun faid it would coft Hill 50 /. to

carry her off. And Hill faid, if the Villain re-

fifted he would ftab him. And my Lord Mohun
faid. He would ftand by his Friend. This De-

claration was made at Dinner, on the Day this

Fa6t was committed ; and then they appointed

to meet at the Play-Houfe at fix o'Clock in the

Evening, expefting Mrs. Bracegirdle would be

there ; and accordingly the Coach was ordered to

be ready at that Time in Drury-lane.

My Lords, in purliwnce of this Defign, they

both came to the Play-Houfe at Six o'Clock ; this

is prov'd by two or three WitnefTes. When
they came there, they inquired for Mrs. Brace-

girdle, but fhe was not there at that Time. And
then not finding Mrs. Bracegirdle there, your

Lordfliips have an Account from the Coach-man,

to what Places he carried them from thence.

Firft to Drury-lane, there they ftaid fome Time
and not finding her there, he drove them into

Norfolk-flreet, near the Place where fhe lodged,

and there a Man and a Woman being difcourfing

together, gave them Occafion to fay, they

thought they were betray'd. And Hill faid. My
Lord, let us go and cut that Fellow's Throat, or

Words to that Effedt.

Y y y 2 Then>
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Then, my Lords, they drove back from that

Place, into Brury-Lane again, and ordered the

Coach to flop over-againft my Lord of Clare*

^

Houfe. There it happened that Mrs. Bracegirdle

came from Mr. Page's, Houfe, where fhe had fup-

ped. At that Time there were prefent her Mother,

her Brother, and Mr. Page, and Mr. Page led her

along. Hill came up with feven or eight Soldiers,

and forced her out of Mr. Page's Hand, and en-

deavoured to thruft her into the Coach. In that

Coach my Lord Mohun was, that is agreed upon

on all Hands, the Coach Door was open, and

my Lord Mohun was there in it with feven or

eight Piftols.

It happening they could not carry her off", but

the Matter taking Air, People came in to their

Afliftance, and the Defign being prevented, Hill

would needs go home with her to her Lodging

in Howard-Jlreet, and my Lord came out of the

Coach and went along with him. When they

were come to the Lodging, the Witneffcs tell

your Lordfhips, that at that Time, when Mr.

Page was going into the Houie, Hill would have

had fome Difcourfe with Mr. Page, and defired

to fpeak with him, but Mr. Page faid it was not

a convenient Time, but to-morrow would do
better, and fo went into the Houfe, and the

Door was locked.

My Lord Mohun and Hill continued walking

about the Streets for about two Hours before Mr.
Mountford was killed, and now your Lordlhips will

obferve what Tranfaftions there were during the

Time that they continued walking in the Streets.

Then there was an Interruption for about a Quar-

ter of an Hour, occafion'd by a lady's falling

into Fits in one of the Galleries ; but fhe being

removed, and Proclamation made for Silence

y

the Court proceeded.

L. H. Stew. Pray, go on. Sir.

Mr. Sol. Gen. My Lords, I was obferving to

your Lordfhips, that Part of the Evidence which
related to what happen'd after the Time that Mrs.

Bracegirdle was in her Lodging. And, my Lord,

your Lordfhips hear from the WitnefTes, that

my Lord Mohun, and this Hill continued in the

Street, where Mrs. Bracegirdle lodged, and walk-

ed up and down for near two Hours before Mr.
Mountford came.

During that Time, the Conflable and the

"Watchmen have told your Lordfhip upon their

Oaths, that my Lord Mohun's and Mr. Hill's

Swords were both drawn. And the Conflable

fwears expredy. That he ask'd my Lord Mohun
what he did with his Sword drawn, and that my
Lord anfwered, he was ready to put it up, and told

him withal, he was a Peer of the Realm ; the

Conflable then ask'd, why the other Gentleman's

Sword was drawn, and my Lwd Mohun made
anfwer that his Scabbard was lofl.

But your Lordfhips obferve, that before the

"Watch came, Mrs. Browne (as fhe herfelf hath

fworn) came out of the Houfe where Mrs. Brace-

girdle lodged, and defired to know what they

did there, and then Hill faid, he fhould light

Upon Mountford one Time or other ; faith Mrs.

Browne to him. Why, what hath he done to you ?

to which he replied. He hath affronted me, and
I will be revenged upon him ; and this was
laid in the Prefence of my Lord Mohuny he being

juft by.

My Lords, after this, in a very fhort Time,
Mr. Mauntford came down, and Mrs. Browne tell-

eth your Lordfhips, that |;hey were fo much aware
of this Matter, that my Lord Mohun and Hill

ftaid to do Mountford a Mifchief, that there were
Perfons fent to Mrs^ Mountford to give her No-
tice of it, and fhe fent MefTengers to find out her

Husband, to prevent his coming in their Way,
but they could not find him.

Upon Mr. Mountford's coming down, Mrs.
Browne feeing him, fteps up towards him, to tell

him that my Lord Mohun and Hill were in the

Streets with their Swords drawn, and fhe was
afraid they had fome ill Defign againfl him ;

but fhe fweareth fhe did not, nor could not tell

him this, he was in fuch Hafle ; but one of the

WitnefTes for my Lord contradifts her in this,

and fays, that fhe did tell him, but whether the

one Witnefs fweareth true, or the other Wit-
nefs faith true, mufl be left to your Lordfhips

Judgment.
But Mr. Mountford came down immediately,

and as he came down, he met my Lord Mohun,

and they did falute one another (tor I would not

injure my Lord in miflaking the Evidence, as

near as I canj but your Lordfhips will obferve

the WitnefTes ^y, that prefently my Lord Mohun
asked Mr. Mountford, whether he was not fent

for, and faid, I fuppofe you have heard what

happen'd to the Lady this Night, and I hope

you do not come to vindicate Mrs, Bracegirdle.

And Mr. Mountford replyed, I hope your Lord-

fhip doth not come to vindicate Mr. Hill in fuch

an A6lion.

Thereupon Hill flepped up, and flruck Mr.
Mountford a Box on the Ear, and at the fame

Time, with his Right Hand, pafTed at him, and

run him through, before his Sword was drawn.

This two of the Witnefl£s for the King fay Mr.
Mountford told theim upon his Death-Bed, and
it was very probably fo ; becaufe your Lordfhips

obferve by all the Evidence, Hill's Sword was

ready drawn in his Hand.
There being fome Noife, Proclamation was made for

Silence.

Mr. Soil. Gen. My Lords, I was obferving

that it was immediately, and at the fame Time
that he ftruck him, and run him through, and
it is very likely it was fo, as Mr. Mountford laid

when dying -, for feveral of the WitnefTes for the

King do fwear, that the Box on the Ear, was

before his Sword was drawn, and Hill's Sword
was ready in his Hand. So Mr. Mountford faid

when he was expiring, and what Regard your

Lordfhips will have to the Declaration of a dying

Man, we mufl fiibmit to your Lordfhips Judg-
ment ; and Mrs. Browne who was there and faw

the Fadl, fweareth the fame Thing, that it was

done before Mr, Mountford could have Time to

draw his Sword.

If that be fb, it is very plain it was Murder
in Mr. Hill, and your Lordfhips will pleafe to

obferve another Piece of Evidence that came
from the Mouth of a Witnefs, examined for the

Noble Lord the Prifoner at the Bar, and that is

L^ake the Boy, he was examined before the Co-

roner; indeed he was not called now for the

King, and your Lordfhips may fee fome Rea-

fon why he was not ; but your Lordfhips have

had his Depofition before the Coroner read,

and by that your Lordfhips may obferve, how
different his Teflimony then was, from what

he now giveth. And whether your Lordfhips

will believe what he then faid upon his Oath, or

what
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\ what he now faith, is left to your Lordfhips

Confideration. He faith, when he was examin-

ed upon his Oath, foon after the FadV, that my
Lord Mohun was by, when Hill did wound Mount-

ford, and that my Lord Mohun faid, that he

would ftand by his Friend, and that Hill was his

Friend, and that my Lord Mohun did ftand by,

and did not offer to part them. Though he hath

fomething varied from this in his Teftimony now,

yet he ftill affirms what he there fwore to be

true.

But further, my Lords, your Lordfhips will

confider what the Conftable fwore my Lord
Mohun faid after he was taken, and when he was

in Cuftody at the Round-houfe. Whether he

did furrender himfelf or no, we muft leave to

your Lordfhips, upon the Evidence that hath

been given on the one Side, and on the other.

But when he was in Cuftody (as I faid) my
Lord Mohun asked whether Hill was taken, and

being anfwered No, he faid he was glad of that

;

but he was forry he had no more Money about

him, and wifhed that he had that Money which

he himfelf had, and that he would be willing

to be hanged for him. So great a Kindnefs he

expreffed for f//7/, and faid, he had changed

Coats with him, and then had HiWs Coat on his

Back.

This, my Lords, is the Subftance of the Evi-

dence on the King's Part, and upon the whole

of it, it is plain, with humble SubmifTion to

your Lordfhips, that here was a premeditated

Malice in Hill, by his own Declarations pre-

ceding, by what was done at the time of the

Fad committed, and by ftabbing him before his

Sword was drawn.

The Queftion will be, whether, my Lord
Mohun the Prifoner at the Bar, was privy to this

Defign of Hill's, and did fo far agree in it, as

to keep him Company to afTift and encourage

him. For if he was privy, and knew of Hill's

Defign, and ftaid there for that Pnrpofe, to

give him Afliftance in it, with humble Submif

fion to your Lordfhips Judgment, he will be as

much guilty of the Murder, as Hill that aftually

killed him : That therefore will be the Queftion

before your Lordfhips, for your Judgment upon

the Confideration of what has been prov'd in

this Cafe.

My Lords, the Prifoner my Lord Mohun, has

called and produced feveral WitnefTes to your

Lordfhips, in Defence of himfelf. The firft

Witnefs was called to this Purpofe, to fhew that

my Lord had no Malice to Mountford, but that

they were very good Friends but two or three

Days before ; that he fpoke of him with a great

deal of Kindnefs, and defired to drink a Bottle

of Wine with him.

Now for this, I would obferve to your Lord-

fhips, that it is not the Queftion, whether my
Lord Mohun had any direft or exprefs Malice

againft Mountford ; but if Hill, who was fo great

a Friend ofmy Lord Mohun's, had a Malice againft

Mountford, and my Lord Mohun had fo great a

Kindnefs for Hill, as to accompany and afTift him

in taking his intended Revenge (whether it was

fo or no, your Lordfhips are to judge) it will be

as much Murder in Law, as if my Lord had

himfelf had a Hand in it.

For the other WitnefTes that have been called

for the Prifoner, I muft leave the Confideration

of what they fay, to your Lordfliips. They are

not upon their Oaths, but yet they are to be
believed fo far, as your Lordfliips fhall judge
what they fay credible, upon Confideration of
all that you have heard. But for the Boy, who
hath contradifted his own Evidence, which he
gave upon Oath before the proper Officer, bu£

acknowledgeth what he fwore then, was true,

what Credit is to be given to him, will deferve

your Lordfhips particular Confideration. How
he has been prevailed upon to change his Evi-

dence, I cannot tell, nor what Weight it will

have with you.

My Lords, I will not fpend more of your
Lordfhips Time ; I know you very well remem-
ber, and will carefully recoiled all the Evidence,
both for the King and for the Prifoner, and
your Lordfhips will confider that it is a Cafe of
Blood, and if your Lordfhips think him Guilty,

tho' he be one of your own Body, you will ad-

judge him fo, if not, you will acquit him -, and
therefore I leave the Matter to your Lordfhips
juft Determination.

L. H. Stew. My Lords, I think now, having
heard the Evidence on all Sides, your Lordfhips

will think fit to adjourn to the Houfe of Lords.
Is it your Pleafure to adjourn ?

Lords. Ay, Ay.
L. H. Stew, This Floufe is adjourned to the

Houfe of Lords.

Then the Lords returned to their own Houfe, in

the fame Order as they came into the Court.

After fome Debate amomfl themfelves in their

own Houfe, they adjourned till the next Day,

and ordered the Prifoner, Council and lVitne£es

to attend in the Court.

Die Mercurii Primo Februarii 16^1.

The Lords fate all Day in their own Houfe, de-

bating amongfi themfelves in the Abfence of

the Judges, who were in the Court, and

about eight 0'Clock in the Evening, the Houfe

of Lords adjourn'd till the Friday following,

the Thurfday being Candlemas-Day, and no

Law-Day.

And the Prifoner, Council, and Witneffes were

ordered to attend in the Court on Friday

Morning,

Die Veneris Tertio Februarii 1692.

ABout the Hour of Four in the Afternoon,

the Lords (who had till then been deba-,

ting amongft themfelves in their own Houfe)

came in the fame Order as the firft Day into the

Court of Wejlminjler-hall, except only that the

Judges were a great Part of the Day waiting for

them in the Court.

The Lords being feated on their proper

Benches, and his Grace the L-ord High Stew-

ard in the Chair before the Throne, Proclama-

tions were made for Silence, and for the bringing

the Prifoner to the Bar in ufuai Manner ; and

the Prifoner coming to the Bar, and having falu-

ted his Grace the Lord High Steward, and the

Peers, and being refaluted by them, the Court

proceeded in this Manner.

Z. H. Stew. My Lord Mohun, My Lords

have heard the Evidence on both Sides, for

and againft you ; and upon that Evidence fome

Queftions have arifen in Point of Law, in which

fome
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fome of my Lords are doubtful. I am therefore

by their Lordihips Command to propofe to your
Lordfliips, my Lords Chief Juftices and the reft

of the Judges here, to have your Opinions upon
a Cafe ftated by their Lordfliips ; and it is this

:

In a Cafe where a Man fhall murder another.

Whether all thofe that are in his Company at

the 'Time of the Murder^ are fo neceffarily

involved in the faid Crime , that they may

not be feparated from the Crime of the faid

Perfon fo as in fome Cafes to be found guilty

of. Manflaughter ?

To this, my Lords expedl you the Judges
fhould give your Refolutions feverally one after

another, and therefore it is to begin with you,

my Lord Chief Juftice.

L. C. J. Holt. My Lord, the Queftion is

pretty long ; and I defire, chat I may not be

miftaken in the Opinion I fhall give, that I may
have it in Writing, and that I may have a little

Time to confider it, becaufe it hath been a Que-
ftion framed upon very great Confideration and

Deliberation: Therefore I would be very well

advifed before I give an Anfwer to fuch a Que-
ftion, becaufe it is of fo great Importance,

L. H. Stew. You muft fpeak out, my Lords

;

for elfe I am at fuch a Diftance that I cannot

hear a Word you fay.

L. C. J. Treby. My Lords, I make the fame

humble Requeft: The Queftion propounded is

Jong, and the Fruit of great Deliberation among
your Lordfliips: I defire therefore my Aniwer

may be fuch as becometh me to it, and to that

Purpofe, that I may have a Copy of it, and fome

Time to confider of it.

L. H. Stew. I have it here in Writing, and

will give it you, if that will ferve the turn.

The Paper was brought by the black Rod
from his Grace to the Judges.

L. C. J. Holt. My Lord, we defire your Lord-

fliips will give us Time to withdraw, and confider

©f it among ourfelves.

L, H. Stew. Your Lordfliips hear the Motion

of my Lord Chief Juftice -, the Judges defire

your Leave to withdraw, and confider of the

Queftion among themfelves.

Lords. No, no, no.

Then the Judges fitting upon the Wool-Packs

conferred for a little time privately with one ano-

ther i and then the Earl of Rochejier ftood up.

E. of Rochejier. My Lords.

L. H. Stew. My Lord of Rochefier, What
fay you ?

E. of Rochejier. My Lords, the Prifoner doth

defire to have a Copy of this Queftion, it being a

Queftion in Point of Law, that his Council may
fee it.

Lords. Ay, ay, he ought to have it.

• A Copy was carried by one of the Clerks to

the Bar, and delivered to the Prifoner, and he

gave it to Sir Idomas Powis, who with Mr. Hawks
and Mr. Price, before alTigned of Council for my
Lord Mohun in Matters of Law, ftood by him
at the Bar.

L. Mohun. My Lords, I defire to know whe-

ther my Council may fpeak to this Cafe before

the Judges give their Opinions, it being a Mat-
ter of Law, and the Judges fuperior to my
Council ?

L. H. Stew. My Lord, they may be heard to

any Matter of Law that is Law fingly, the

Council of either Side may be heard to any
Thing that is a Point of Law only.

L. Mohun. My Lord, I conceive this to be fo.

L. H. Stew. My Lord, it is agreed to be fo

:

But, my Lords, I muft defire your Lordfliips
leave to go down to the Wool-Pack, or I fliall

not be able to hear what is faid.

Lords. Ay, ay.

Then his Grace came down and feated himfelf
on the Wool-Pack.

Sir T. Powis. May it pleafe your Lordfliips,
I am of Council —

E. of Bevonfhire. My Lords.
L. H. Stew. My Lord Devon/hire.

E. of Devon/hire. I think your Lordfliips have
not yet refolved that the Prifoner's Council fhall
be heard before the Judges ; therefore I defire
they may not begin.

Lords. Yes, yes, it was agreed above.
L. H. Stew. My Lord, it muft be either then,

or not at all ; and I underftand the Refolution
of the Houfe to be fo.

Lords. Ay, ay.

L. H. Stew. Go on. Sir.

Sir T. Powis. May it pleafe your Lordfliips, I
am of Council affigned by your Lordfliips for
this Noble Peer that is now a Prifoner at the Bar :

The Queftion your Lordfliips are pleafed to pro-
pound is this:

In a Cafe where a Man fhall murder another.

Whether all thofe who are in his Company at

the Time of the Murder, are Jo neceffarily in-

volved in the fame Crime, that they may not

be feparatedfrom the Crime of the faid Perfon,

fo as in fome Cafes to be found guilty only of
Manflaughter

:

My Lords, with humble Submiflion to your
Lordfhips, I take it there are many Cafes where
a Perfon that is prefent when a Murder is com-
mitted by another Man, fliall be equally Guilty

of that Murder ; and there are many Cafes

where a Perfon that is prefent when a Murder
is committed by another Man, fliall be guilty

only of Manflaughter : And there are many
Cafes where a Perfon that is prefent when a
Murder is committed by another Man, fhall not
(with humble Submiffion) be Guilty of any
Crime at all.

For the firft, there is no Queftion but if two
Perfons or more do meet together with Malice
prepenfed to kill another, and one of them killeth

him, and the reft do aid and afljft him in doing
of it, though the mortal Wound is only given by
one, there is no Queftion but they are all equally

guilty of the Murder with him that gave the

Mortal Wound : And it is alio as clear, if two
Perfons meet together to commit an unlawful Aft,
and during the Execution of that unlawful Aft,
one of them doth kill another Man, the other

will be involved in the Guilt of it.

But, my Lords, if feveral Perfons do meet
together to commit an unlawful Aft, and the

Defign of the Aft is totally over, fo that the Pro-
fecution of it is quite left off —

—

There being fome Noife and Diforder about
the Court, Proclamation was commanded to be
made, and was made again for Silence.

Sir T. Powis. My Lords, I fay in the fecond
Inftance that I was offering to your Lordfhips i

If two Perfons or more meet together to do an
unlawful Aft, but are either difappointed in it,

or
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or have totally defifted from it ; and afterwards

thefe fame Perfons having quitted their Defign,

are together, and a third Perfon coming into

iheir Company, though there were Malice be-

tween one of thofe Perfons, and that third Per-

fon, and upon Words, or fome other Occafion or

Accident, there fhould be Quarrelling and Fight-

ing between thofe two Perfons that bore Malice

to one another, and one of them is killed, and
he that before had joined in the Defign of com-
mitting an unlawful Act, be only there in

the Company, if he doth neither aid nor abet,

nor any ways agree to the doing of the Thing,
the Authorities are it will neither be Murder nor

Mandaughter -, and of this I would, with your

LordXhips Favour, put fome Inllances.

If two Perfons agree together, (as the Cafe

is put in that which goeth by the Name of my
Lord Dicre's CafeJ to enter into another Man's

Park and fteal his Deer, this is an unlawful De-
fign ; and if one of them kill the Keeper, and

the other no way at all aft in the doing of it,

yet it will be Murder in the Perfon that did go
along with that other in that unlawful Adt : But

the Lord Dacrt's Cafe was accompanied with

further Circumftances ; for there it did appear

that the Lord Dacre^s had agreed before hand to

kill any Perfon that fhould oppofe them ; there

was that particular Circumftance in that Cafe.

But, my Lords, I take it, with Submifiion, to

be very clear, that if two fuch Perfons who
made fuch an Attempt to rob or fteal Deer in a

Park, fhould be difappointed, and fhould leave

the Park, and afterwards go to a Tavern, or an

Ale-houfe, or any Place to drink, having quit-

ted that Defign, and fome Hours afterwards, a

Perfon cometh in that was not expefted, or

thought of, and a Quarrel arifeth between one

of thofe two Perfons who were before together,

and the Man that fo came in, and he fhall be

killed, I take it that the other Perfon who
was prefent will not be guilty of the Murcier,

unlefs he aided, or afTiftcd, or afted in it.

My Lords, I would fpeak to your Lordfliips

in a Cafe of this Nature with as good Autho-

rity as I could, befides my own poor Reafon to

prove to your Lordfhips that there may be many
Cafes where a Perfon may be prefent at the Time
when another is murdered, and yet he fhall be

guilty of only Manflaughter, and in Ibme Cafes

fhall be guilty of no Crime at all.

The Cafe that I fliall cite is out of a Treatife

of a very Great and very Learned Man -, it is the

Book diat goeth under the Name of Sir Mattheia

Hak's Pleas of the Crown ; the Cafe is this. You
will find in that Book under the Title of Murder,

Fcl. 51. Ifyf. and5. having Malice prepenfe,

meet and fight, and C. the Servant of A. not

acquainted therewith, take Part with A. his

Mafter, and kill B. this is Murder in A. but on-

ly Manflaughter in C. So here is an Inftance

, where one is guilty of Murder, and the other

only guilty of Manflaughter, when both are

prefent at the Time of the Fad committed.

The fame Law, faith he, it is, if C came in

fuddenly, and took part with A. and killed B.

In this Cafe it is Murder in A. if there was Ma-
lice prepenled between him and B. but only

Manflaughter in C. who came in fuddenly, and

aftually killed B.

My Lords, He goeth further, and faith, if one

come by chance where one is killed, and doth

not abet, he is neither Principal nor AccelTory. to

that Murder or Manflaughter ; fo that here are

Cafes where it is Murder in one, and Manflaughter
only in the other ; and here are Cafes where it is

Murder in one, and not fo much as Manflaughter,
or any Crime at all in the other.

Thefe that I have cited are Cafes where one
has Malice againll: another, and he that joineth
in the Quarrel doth not know it. But t will put
the Cafe now. That a Perfon hath Malice
againft another, and one happeneth to be in

his Company that knoweth he hath Malice
againfl that other Perfon ; if thofe two that had
Malice againft one another, do fight, and the
one kill the other, yet he that is prefent will not
bs guilty of Murder or Manflaughter. For ,if

the Law fliould be, that Men are involved in the
Guilt of Murder whenever they are prefent at a
Time when one that beareth Malice againft ano-
ther killeth his Enemy, Converfation in the
World would be very dangerous: For, my Lords,
we know tiie World is too full of Malice, and
there are few Men but have Acquaintance with
fuch as bear Malice to others ; but if fo be that

no Man that is acquainted with one that bears

Malice to another, may be in his Company but
at the Peril of his Life -, if his Enemy come in

his way, and he happen to kill him in his Pre-

fence, then no Man that is ever fo innocent can
be fafe.

For I would put this Cafe to your Lordfhips

:

I am walking with a Friend, or an Acquaintance,
that I know hath Malice againft another, and
that other Man cometh in the way, and they
fight, and my Friend killeth that other Man, and
I am no way aiding or afTifting in it, if that fhould

involve me in the Crime, furely the Lavv of Eng-
land would be the moft unreafonable and dange-
rous Law to live under in the World. No doubt
but in fiich a Cafe the Perfon that is fo prefent is

unfortunate, but he is innocent, is not guilty.

For to make one guilty of Murder where

Murder is committed, it muft be either that he

doth aid or abet, or fome way afTift in the killing

of the Man, or he muft have before that time

agreed and confederated with the Perfon that

killed him, that he would join therein at that

Time, and he muft be there for that End and
Purpofe : For if he never engaged or agreed to

the Killing of him, nor was there for that Pur-

pofe, nor at the Time did any way a6t, or join,

or aflift, in the doing of it ; in thofe Cafes he is

certainly not guilty.

My Lords, I dare not apply any of thefe Things

to the prefent Cafe, becaufe I fuppofe your

Lordfliips only propounded this as a Queftion of

Law, and not of Fa6t ; your Lordfhips are the

great Judges both of the one and the other:

But what in the Argument or Refblution of this

Cafe, your Lordfhips will find agreeable to the

prefent Cafe of my Lord now before you, I

fubmit to your Lordfhips Judgment.

Mr. Hawks. My Lords, I will not 'repeat

what has been offered, the Diftindtion is certain-

ly triie that has been made, that there are Cafes

and Inftances in Law where a Man may be guilty

of Murder, when he is prefent where Murder

is committed, and he may be guilty of Manflaugh-

ter only, where another is guilty of Murder;

and a Man may be prefent where Murder is

committed, and be innocent both of the one

and the other. But this I do venture to fay.

That
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That there is no Authority in our Law, that

faith a Perfon prefent, when a Murder is com-

mitted, muft be guilty either of Murder or

Manflaughter, it mud: be according to the Cir-

cumftances of the Thing, either that he intended

to aid or afllfl: in the Killing, when he was there

by Agreement before-hand, or muft aclually aid

or affift by fome Aftion or Encouragement.

But, with Submiflibn, the Authority of Law
is very plain upon this Queftion propofed by

your Lordfhips, That one Ferfon may be guilty

of Manflaughter, and another of Murder at the

fame time. The Cafe that hath been put out of

rny Lord Hales, was, upon his Account, Authority

fufficient to quote, if we would only rely on him

:

But, my Lords, with Submiffion, the Authority

goeth a little higher yet ; Stamford putteth the

Queflion before the Juftices -, A. that is, the Matter,

fighteth with B. and C. the Servant taketh Part

with his Maftd-, and killeth B. A. is guilty of

Murder, and C. only of Manflaughter.

And that Authority is followed afterwards in

the Cafe of Salisbury, in Plowd. Com. Fol. loo.

B. v/ith the Refolution of all the Judges in that

Cafe, That one Man may be found guilty of

Murder, and another of Manflaughter, as to

the fame Fa6t ; and Stamford doth exprefly fay,

as my Lord Chief Juftice Hales quotes it out of

him, that if a Man be prefent, but do not abet

or afllfl:, or contribute to the Thing, he is totally

innocent, and neither Principal nor Acceflbry to

the Murder or Manflaughter.
' My Lords, We do not find that our Law hath

any way prohibited a Man to keep Company with

one that oweth another a Spleen j fure there Ihould

be fome Warning given about it, if that was the

Law in fuch a Cafe. The Law goeth no farther

than to caution a Man, that he take care he doth

riot break the Law himfelf, that he doth not

tranfgrels the Bounds fet him by the Law.
And it were a very iiard Cafe upon a private

Perfon, if it fiiould be otherwife •, for no Law
compclleth a private Perfon to part two that are

fighting ; if he doth attempt it, he doth it at his

own Peril, as in that Cafe of A. the Mafter fight-

ing with B. and C. the Servant taking part with

his Mafier to part them, if B. be killed, C. is guilty

of Manflaughter, though his Defign was only to

part them, becaufe the Law putteth it not upon a

private Perfon to do it ; if it did, the Law would
proteft him for what he did in Obedience to it.

The Law is otherwife in the Cafe of a Magifl;rate,

dr a Conflable, who endeavoureth to part any
Perfons fighting, and to keep the Peace ; if he

happen fo to kill a Man, he is totally innocent -,

but a private Perfon fhall anfwer for it.

My Lords, I will not trouble your Lordfhips

further ; I hope it is plain, that Malice is abfo-

lutely neceflary to make a Man guilty of Murder,
and there is no fuch thing in this Cafe fl:ated by

your Lordfliips -, and therefore I fubmit the Mat-
ter to your Judgment.

Mr. Price. My Lords, I am of Council for

this noble and young Lord the Prifoner at the

Bar ; I fhall not trouble your Lordfhips fo far as

to make any Repetition of what has been faid

by thofe Gentlemen that went before me.

But there was a Cafe in Plowden that was cited

by Mr. Hawks, by the Name of Salisburfs Cafe •,

and I would crave leave to cite the Cafe that is

next precedent ; it is in that Book Fol. 98,

There, my Lords, was an Indidment for Mur-

der againfl: feveral, and, among the refl:, againfl

two, one for giving the Wound, and the Stroke,

and the other for being prefent, and aiding the

other •, and they tell you how he was an Aider
and an Abetter becaufe he .was prefent, and put
the Man upon whom the Afl^ault was made in

Terror, which Terror was the Occafion that he
could not defend his Life ; and made him full as

much a Principal as the other that gave him his

Death's Wound. And there, my Lords, he ci-

teth another ancient Record, which is .^arto
Libra affifarum Placito 2§. of an Appeal of Mur-
der by a Woman for the Death of her Husband
againft Sixteen ; four whereof were Principals,

and the other Acceffories, where the Words are

Prefence, Force and Aid.

How that will come up to this Cafe now before

your Lordfhips, I am not to trouble you with the

Confideration of,youwho have heard theEvidence,

are befl: able to judge of it.

My Lords, by the fime Reafon and Rule that

one Man may be found guilty of Murder, and
another of Manflaughter •, one may be found

guilty, and the other not guilty. As for Ex-
ample, if A. commandeth B. to kill C. and af-

terwards it repenteth him of this Command,
and he countermandeth it: yet notwithftanding

B. doth kill C. now B. that killed C. is guilty of

Murder -, but A. that countermanded it, is not

guilty as Acceflbry -, for his Malicious Intent

did not continue till the murdering Stroke was
given, and to make Murder, there muft be a

continuing Malice till the mortal Wound given.

Cafes to this Purpofe many might be cited ; but

for a full Authority there is my Lord Coke in

his Pleas of the Crown, Fol. 51.

My Lords, I have no more to fay, but that by
the fime Rule, that one may be found guilty of

Murder, and another of Manflaughter for the

fame Fa6t, by the fame Rule, (as Circumftances

may be, ) the one may be found guilty of

Murder, and the other not guilty at all.

L. H. Stew. Have you any more to fay that

are of Council for the Prifoner ?

Sir 7'ho. Powys. No, my Lord, I have nothing

further to offer to your Lordfhips,

L. H. Stew. Have thofe who are of Council

for the King any thing to reply to this that is

faid by the Council for the Prifoner ?

Mr. Att. Gen. May it pleafe your Lordfhips,

the Queftion that is propofed, is this.

In a Cafe "where a Man fhall murder another.

Whether thofe zvho are in his Company at the

Time of the Murder, are fo necejfarily involved

in the faid Crime, that they may not be fepara-

ted from the Crime of the faid Perfon, fo as

in fome Cafes to be found guilty only of

Manflaughter ?

My Lords, that which, with all Submifllon, we
would ofi^er to your Lordfliips is this ; We are

intrufled by their Majefties, to profecute for the

Death of one of their Subjefts ; there hath been

a Cafe ftated to your Lordfliips by the Evidence

which hath been given before you j That which
is mentioned in this Paper has nothing certain

in it, we are to imagine a Cafe, and fuppofe

Fafts, and then to argue what will be the Law
upon thofe Fadls fuppofed. When your Lord-
fhips are pleafed to let us know what it is which
your Lordfhips take to be the Faft of the Cafe

before you, we fhall be ready to fpeak to the

Law upon that Cafe, as it becomes us, and as

it
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it is our Duty to do -, but till the Fa6l be fo fta-

ted by your Lordfhips, and declared to be that

which your Lordfhips take to be the Fail of my
Lord Mohun's Cafe, we think it not confiflient

with our Duty to enter into a Debate upon Sup-

pofals, or upon other Cafes than that which is in

Judgment before your Lordfhips.'

L. H. Slew, Will your Lordfliips then pleafe

that the Judges give their Opinion ?

Mr. Sol. Gen, My Lords, not to trouble your

Lordfhips with any Repetition of what hath

been fiiid, it is my Opinion, as Mr. Attorney

General has declared his, That, as this Cafe is

ftated, wc are bound not to give any Anfwer to

it, unlefs your Lordfliips will pleafe to tell us

what the Cafe is upon the Evidence that hath been

given before you.

Mr. Serj. 1'l.mnpfon. My Lords, I defire to be

heard one Word in this Cafe. I take it for

granted, that your LordOiips here are Judges

both of Fa6l and Law in this Cafe, and you are

fo entirely Judges of it, that no Body can inter-

pofe in giving their Opinions in relation to your

Judgments, what the Fact is, and from the Fad
the Law arifeth. We, that are of Council for

the King, mufi; needs pr(-judice him as to the

Evidence of the Fa6t that we have given, except

we argue that which is the Fad of this particular

Cafe, and the Law arifing thereupon together

;

which is not neceffary here, where your Lord-

fhips are Judges of i3oth ; and fince you are

better Judges of them than any one elfe can

be. Therefore we do not think it our Duty To

argue upon a Cafe put ad dextra, and obiter % and

hope your Lordfhips will excufe us from anfwer-

ing what hath been faid by the Council for the

Prifoner ; tho' I think it might be eafily anfwer-

ed in every Point ; but I fhall not enter upon

the debating of it. For your Lordfhips fee

what Caution we ought to have in relation to

our Duty to the Government, v,?hich your Lord-

fhips will always exped we fliould perform as

exadly as we can. When the Fad that hath

been proved in this Cafe is ftated, your Lord-

fhips then are the proper Judges what it amount-

eth to in point of Law, or if your Lordfhips de-

fire that Council fhould argue it, we fliall be rea-

dy to do it.

L. H. Stew. Then my Lords the Judges,

what fay you to it.? my Lords here exped your

Opinion in this Cafe.

L. C. y. Holt. If your Lordfiiips pleafe, I will

repeat the Queflion ; which is this

:

In a Cafe zvhere a Man fhall murder another,

whether thofe who are in his Company are fo

necejfarily irroolved in the faid Crime., that

they may not be Jeparated from the Crime of

the faid Perfon, fo as in fome Cafes to befound

guilty only of Manflaughter ?

My Lords, I fhall not inlarge upon the Mat-

ter, but humbly offer my Opinion to your Lord-

fhips as generally as the Queflion. I am of Opi-

nion, that the Crime of tliofe who are in the

Company at the Time of the Murder committed,

may be fo feparated from the Crime of the Per-

fon that committeth the Murder, as in fome

Cafes they are only to be found guilty of Man-
flaughter.' I fuppofe your Lordfhips do not ex-

ped that I fhould argue the Cafe, or explain my
Opinion upon 'fo general a Queftion, by par-

ticular Inftances, or run into a Confideration

Vol. IV.

of the different Cafes that may be put upon ir,

therefore I only deliver this as my Opinion.

L. C. J. Treby. May it pleafe your Lordfhips,

I am of the fame Opinion ; I think the Import
of your Lordfhips Queftion is, Whether there

may be a Cafe in which it is pofTible that one
Perfon, who is in the Company of another at the

Time that he committed Murder, maybe guilty of

Manflaughter; and, my Lords, I think a Cafe

may fall out, and may be focircumftanced, as that

it may be pofTible, that he who did accompany
theMurderer, may be guilty only of Manflaughter.

Your Lordfl:iips only exped our Opinion, and
therefore I will not go about to argue it.

Mr. J. Nevil. My Lords, I fhall npt fpend

your Time to repeat the Queftion, it hath been
fo often repeated ; but I am of the fame Opinion
with my Lords Chief Juftices : I muil concur
with them in it, that there may pofTibly be fuch

a Cafe, as that when Murder is committed where
others are in Company, he that doth the Thing
will be guilty of Murder, and thofe that were
in Company, guilty but of Manflaughter. There
may be fuch a Cafe.

Earl of Carlijle. My Lords, to fave your Lord-
fhips Time, unlefs the reft of the Judges differ

from thofe that havefpoken their Opinion, I think

you need not trouble them to fpeak to it fe-

verally.

Mr. B. Turton. We are all of the fame Opi-

nion, my Lords ; we cannot differ in Opinion upon
fuch a Cafe.

Earl of Monmouth. My Lords, I humbly beg

your Lordfhips leave to propofe a Queftion to my
Lords the Judges for their Opinions.

Lards. Ay, ay.

L. H. Stew. What is your Queftion, my Lord

of Monmouth ?

Earl of Monmouth. My Lords, the Queftion

is this,

A, confcious of an Animofity bettveen B and C,

A accompanieth B where C happeneth to come,

and H killeth him; whether A, zvithout any

Malice to C, or any a5lual Hand in his 'Deaths

be guilty of Murder ?

L. H. Stew. Pray, my Lord, be pleafed to

hand up your Paper, that my Lords the Judges

may fee it.

Earl of Mulgrave. My Lords.

L, H. Stew. What faith your L-ordfliip, my
Lord of Mulgrave ?

Earl of Mulgrave. I onjy defire, that the Pri-

foner at the Bar, if he hath a mind to it, may
have his Council fpeak to this Queftion, before the

Judges anfwer it, as was done in the other Cafe.

L. Mohun, I defire, my Lords, my Council may
have the Queftion in Writing.

L. H. Stew. Make my Lord a Copy of it.

One Copy was delivered by the Clerk to the Prifoner^

and by him to his Council, and another to the

King's Council ; and the Original was delivered

to the Judges.

L. Mohun. Is it your Lordfliips Pleafure that

my Council may be heard to this Queftion ?

Lords. Ay, ay.

Sir T. Powis. My Lords, the Queftion that this

noble Peer hath been pleafcd to propofe, is this ;

A, confcious of an Animofity between B and C,

A accompanieth B where C happeneth to come,

and B killeth him; whether A, without any

Malice to C, or any actual Hand in his Death,

be guilty of Murder ?

Zzz My
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My Lords, with humble Submiffion to your

Lordfhips, I take it in this Cafe the Law is very

clear. That as this Cafe is put, he that was in

Company wh6n the Murder was committed,

under thefe Gircumflances, is not guilty of any

Crime : But without queftion he is not guilty of

Murder.

My Lords, Malice is fo abfolutely necefiliry

to Murder, either exprefs, or that which the

Law calleth Malice imphed, that thefe can be

no Cafe where Murder can be committed with-

out it ; no Indiftment can ever be good, unlefs

Ex malitia fua precogitata be ailedged in it-, be-

caufe this is abfolutely eflentiaf to Murder.

But, my Lord, if fo be a Man that is prefent,

riot defigning, or forefeeing that unhappy Ac-

cident that doth fall out between his Friend with

whom he is in company, and another Perfjn that

came accidentally to them, rho' Malice was be-

tween thofe two, God forbid he fliould be guilty,

if he did neither forcfce it, nor any way adted

in it.

He that is prefent muft be involved in the

Crime, either by fome way aiding, abetting, or

contributing to the Death of the Man, or there

riiuff be fome precedent Combination and Agree-

ment to do that k&. which at that time was

done ; and that muft be plainly and clearly

proved : For his a6ling, his ftanding by inno-

cently and harmlefly, is fo great an Evidence of

his not concurring, that it muft be a mighty

t'roof of Malice that muft convi6t that Man of

a preceding Agreement to do the Faft ; and if it

doth not appear plainly and manifeftly, that he

agreed before-hand, or afted then, and abetted

and contributed to the Thing ; I fay, unlefs this

be clear and manifeft, it is no Queftion, but in

Law, he is innocent of the Murder.

For in fuch a Cafe it is plain he never had pre-

penfed Malice exprefs, nor is there any Evi-

dence of that which the Law calleth Malice

implied -, which is when a Man killeth another

without Provocation, that is^ when he that doth

the Aft, had no Provocation, or killeth an Of-

ficer in the Profecution of his Office, That the

Law calleth Malice implied. But then that is

never but in the Perfon that did the A6t, and not

in the Perfons who were prefent at that time, un-

lefs before-hand they had agreed to do that Acl

;

and therefore they cannot be guilty of Murder.

And this, my Lords, is what I humbly offer

to your Lordftiips Confideration, in relation to

the Cafe put by that Noble Lord.

Mr. Hawks. Will your Lordfhips pleafe to fii-

vour me with a Word on the fame fide with Sir

Tho. Powys., and I fhall be very fhort in the matter.

The King's Council did complain that the laft

Cafe was not fully Itated, and therefore they

could not fpeak to it ; my Lords, with Submif-

fion, this Cafe is fully ftated : there was nothing

in the other Cafe faid of Malice between him

that was murdered, and him that killed him ;

but here it is faid^ That the Perfon prefent was

not confcious of any Malice, nor had any man-

ner of hand in the doing of it: And then, with

SubmifTion, my Lords, upon the Qaeftion,

Whether he was not guilty of Murder ? If this

was a fpecial Verdidl found by twelve Men, and

referred to the Judges, I do not at all doubt but

their Judgment would be. That he was not guil-

ty. For tho* in a Special Verdict, where Malice

js not found, the Prifoner would be acquitted

;

yet if it be exprefly found in the Verdift that he

did not know of any Malice between tiien),

then, with SubmiiTion, there would be no Coiour
to find him guilty of any thing.

A Lord interrupted him, and faid. The Cafe

was put of one confcious of the Malice.

Mr. Hazvles, My Lords, I beg your Pardon,

I confcfs it is fo, I did miftake it ; but, with Sub-

minion, that will not not much alter the matter.

If he was confcious, that will not make him guil-

ty ; for that Confcioulhcfs of his is no matter of

Crime: if he did not aft any thing, or agree to

do any thing before hand, but only was in Com-
pany with the Perfon that had Malice againft

another, that will not make him guilty of any
Crime whatfoever.

Mr. Price. My Lords, I fliall fpeak but one
Word t5 it; I obferve the great Strefs of iht

Cafe lieth upon the Word being confcious of

the Malice between B and C. Now as to that,

with SubmifTion, I conceive, and a.m of Opi-

nion, that as this Cafe is, A is not guilty of

Murder, and for Authority, I fhall rely upon
the Cafes in Stanford's Pleas of the Crown., Fol.

40. And my Lord Cokth Picas of the Crown, Fo'.

51. The Cafe is this. If a Man happen to be

in Company where Marder is Committed, or

Felony, and he cometh not there on purpofe, or

by confederacy to do it, in that Cafe, tho' Mur-
der be committed, and he doth not endeavour to -

part them, this is no Murder in him, for he is

punifhable by Fine and Imprifonment, if not

an Infant ; but if he was an Infant, he is not

punifhable at all, for he is not Conufant of tha

Law in fuch a Cafe. But in this Cafe, except

Malice prepcnfed, exprefs, or implied, be pro-

ved, without doing any thing or abetting, he is

not guilty of Murder.

L. H. Stew. Gentlemen, you that are of the

King's Council, have you any thing to fay to this

Queftion .''

Mr, Att. Gen. My Lords, here is a Cafe put

which I hear from the Council on the other fide,

is certainly enough ftated. My Lordsj if this

be ftated to us, as, that which is agreed to be the

Faft of the prefent Cafe, we are ready to fpeak

to it ; but if this be not taken by your Lord-

fhips, to be my Lord Mohunh Cafe, and as fuch

ftated to us, then we muft humbly beg to be ex-

cufed. I know your Lordfhips will be tender

in this matter, and as well pleafed that we hold

to that which we conceive to be our Duty in re-

ference to that Station in which we ferve the

King, as with any Forwardncfs in us to anfwer

Queftions : And therefore we beg your Lord-

fhips Excufc for faying nothing more to it.

Earl of Monmouth . My Lords, I did not pro-

pofe it as a Cafe ftated and agreed by your Lord-

fhips, it is only a Cafe particularly ftated for my
own Satisfaftion.

Earl of Mulgrave. My Lords.

L. H. Stew. My Lord of Mulgrave.

Earl of Mulgrave, If your Grace pleafe, let

the King's Council know, that they are not to>

ask you the Queftion, Whether the Lords are

agreed what the Cafe is ? They are to anfwer

fuch Queftions as are propofed, and not to ask

any fuch Queftion.

Mr. Att. Gen. My L,ords, with that noble Lord's

Pardon I did not ask any Queftion -, all that

t faid was. That when a Cafe is agreed to,

and ftated by your Lordftiips to be the prefent

Cafe,
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Cafe we would be ready to fpeak to it, and till

we rectfive that Intimation from your Grace, we
Ihall think our felves excufed from giving any
Anfwer to other Queftions.

L. H. Stew. My Lords, I think we mufl: go
on, and if any Lord has any more Queftions to

propofe, he may propofe them.

E. of Nottingham. My Lords.

L. H. Stew. My Lord of Nottingham.

E. of Nottingham. Your Lordfiiips will not
certainly require of the King's Council to anfwer
any Queftions that they think improper for them
to fpeak to ; but when a Queftion hath been pro-

pofed by any noble Lord, to which the Council

for the Prifoner hath been heard, and the King's
Council think not fit to fpeak to it, there is no-

thing more requifite, but that in the Prefence of

the Prifoner (as the Law requireth it fhould be)

you do demand the Opinion of the Judges.
L. H. Stew. What fay you to it, my Lord

Chief-Juftice ?

L. C. y. Holt. If your Lordfhips pleale, I

will repeat the Queftion.

A, confcious of an Animoftly between B and C,
A accompanieth B where C happeneth to

come., and B killeth him; Whether A, with-

out any Malice to C, or any aSiual Hand in

his Death, be guilty of Murder ?

And, my Lords, as this Cafe is ftated, T do con-

ceive, that A is not guilty of the Murder, for it

appeareth the Meeting was cafual, and there was

no Defign in A againft C, and therefore tho' A
did know of the Malice between B and C, yet it

was not unlawful for A to keep Company with

5, but he might go with him any where, if it wa*
not upon a Defign againft C.

Therefore I take it as this Cafe is put, that C
came accidentally into the Company where A
and B were, and then, without any Defign in A,

B killeth C. This is not Murder, indeed no Of-

fence in A.

L. C. y. Treby. If it pleafe your Lordfhips, as

this Cafe is put, I think it is not an Offence of

Murder or Manflaughter in ^ ; it dependeth upon
the Words as the laft Queftion did. For the

former Queftion was put generally. Whether
there might not be a Cafe found or framed,

wherein one might be guilty of Murder, and the

other of Manflaughter ? So here it dependeth

upon the Word [Happeneth^ which I take to

fignify, fas my Lord doth) a cafual coming into,

or being in the Company.
Now, my Lords, when B had communicated

to ^this malicious Purpofc to kill C, it flood un-

certain, whether he to whom B had communi-

cated it did confent ; if he had any way declared

his Confent, that he would go to fjch a Place,

and ftay there with B for fuch a Purpofe, then

it had been Murder in both ; but if he meerly

was filent, and only kept B Company, perhaps

with an Intent to difTuade him from it, or pofH-

bly without any Confideration at all, and then

the Perfbn intended to be killed accidentally came

by, and is killed by 5, A doing nothing towards

it : In that Cafe, it is neither Murder nor Man-
flaughter in A.

Mr. y. Nevil. My Lords, as this Cafe is, it

feemeth to be meer accidental the coming of C
into their Company, for it is faid, Happeneth to

come; and fo though ^did know that there was

an Animofity between B and C, yet declaring no

Intent of going with B to that Purpofe, but

coming with B into a Place where C accidentally

came or happen'd to be^ between wjiein and B
there is a Quarrel, and C is killed 5 I do not rake
it at all that A is concerned, but meerly as any
other Perfon that accidentally was there, and in

that Cafe he cannot be guilty of Murder or Man*
flaughter, or any other Crime.

E. of DevonJJjire. My Lords,

L. H. Stew. My Lord DtvonfMre.

_
E. of Devon. If the reft are of the fame Op:"^

nion, you need not give them any farther Trou-
ble, I think.

fudges. We are of the fame Opinion.
E. of Scarborough. My Lords.

L. H. Stew. My Lord of Scarborough.

E. of Scarborough. I humbly beg your Lord-
fhips Leave, that I may offer a Queftion to your
Lordfhips, to be propofed to the Judges, and
the Queftion is this:

Whether if A heard B threaten to kill C, and
fame Days after A Jhall be with B upon fome
other Defign, where C f-jall pafs by, or come

in the Place where A and B are, and C fhaU
be killed by B; A flanding by without con-

tributing to the Fatl, his Sword not then

being drawn, or any Malice ever appearing

on A's Part againft C ; whether A will be

guilty of the Murder of C ?

L. H. Stew. Pray, my Lord, give your Pa-
per to the Clerk. (Which was done.)

L. H. Stew. My Lord Mohun, doth your Lord-
fhip defire that your Council may have a Copy
of this Queftion, and be heard to it .?

L. Mohun. Yes, my Lord, if you pleafe.

Then a Copy was given to him for his Council,

and another to the King's Council, and a third

the fudges had.

Sir Tho. Powis. Will your Lordfhips pleafe to

favour me with a kw Words, and I ihall trouble

your Lordfhips very little, becaufe I have faid

that already to your Lordfhips which will be an

Anfwer to a good Part of this Cafe : The Cafe is

this:

Whether if A heard B threaten to kill C, and

fome Days after A fhall be with B upon fome

other Defign, where C fhall pafs by, or come

in the Place where A and B are, and C fhall

be killed by '&; A flanding by without con-

tributing to the FaSl, his Sword not then

being drawn, or any Malice ever appearing

on A's Part againft C ; whether A will be^

guilty of the Murder of C^
My Lord, with humble Submiirion, we do take

it, that the Law in this Cafe is likewife very clear,

that ^is not guilty of Murder : For as this Cafe

is put, there doth npt appear (nay, the contrary

doth appear) that he had any manner of Malice to

this Man that was killed, nor any Hand in the

Killing of him : And, as I faid before to your

Lordfhips, (and I hope the Judges will verify us

in that, and your Lordfliips will be of the fame

Opinion) there can be no Cafe wherein a Man
fhall be guilty of Murder, but where there is

Malice againft the Perfon fo murdered, or fome

way abetting and affifting in the Killing of him,

or what the Law calleth Implied Malice.

But in this Cafe tliat is now put, there is nei-

their exprefs Malice, but the contrary appearing,

nor any implied Malice, which is by Conftrudti-

on of Law •, the Perfon that was by, and heard

B threaten C before, yet doth no way aid or

affift to the Killing of him ; and therefore I think,

Z z z 2 with
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with Submiflion, the Law, and all our Law-Books,

and Reafon itfelf, are clear for the acquitting of

A in this Cafe.

Mr. Hawks. My Lords, I think the Refolu-

tions that have been given in the Cafes before,

will warrant us in our Opinions in this, that A
is not guilty of Murder in this Cafe : For I

think it was faid by the Judges, That notwith-

flanding a Man knew another had a Defign up-

on a third Perfon, yet it was lawful to keep

Company with him, if he did not join with him

in the Defign. Now here it doth appear, that

A keepeth B Company, but not upon that De-

fign, for he had no Malice to C nor had any

Hand in his Death, and Ccometh in by accident

into the Company or Place where they are : With

Submiffion, my Lords, A is totally not guilty,

for there was no Malice in him -, and though he

Vv^as there, he was there upon his lawful Occafi-

ons j and if they two fight, the beft Courfe he

can take is to ftand ftill and do nothing; and

therefore he cannot be guilty of Murder or Man-
flaughter.

Mr. Frice. My Lords, I have but this Word
to fay. His being there was lawful, C cometh

there but by accident, and when they two do

fight, his not parting of them doth not make him

guilty of the other's Death ; here is no Malice,

therefore he is not guilty of Murder, and he hath

done nothing towards the Faft, therefore he is

not guilty of Manflaughter.

L. H. Steiv. Will you fay any Thing to this

Queflion, you that are of the King's Council ?

Mr. Att. Gen. My Lords, we are ready tofpeak

to the prefent Cafe, when we receive Intimation

from your Lordfhips that what is put is die pre-

fent Cafe.

Mr. Serj, Thomp. My Lords, if they put a Cafe

of, F'aft to be argued as a Cafe of Law, and from

time to time alledge Fa6ls which are not in theCafe

before us, we cannot Ipeak to them.

Mr. Att. Gen. My Lords, we are ready to

argue the Cafe of the Prifoner at the Bar when it

is ftated ; but till then, we humbly beg your

Pardon : We think we are not bound to fpeak to

other Cafes,

L. H. Stew. My Lord Chief-Juftice, What
iliy you to it ?

L. C. y. Holt. If your Lordfhips pleafe, I

will put the Quellion :

fVhether if A heard B threaten to kill C, and

feme Days after A fhall be with B upon fame

other JDeJign where C fiall pafs by^ or come

in the Place where A and B are, and C fhall

be killed by 'Q -, A flanding by without contri-

buting to the Fail, his Sword not then being

drawn, or any Malice ever appearing on A'j

Part againfl C •, whether A will be guilty of

the Murder of C ?

My Lords, I am of Opinion that A in this

Cafe will not be guilty of Murder or Man-
flaughter : For it doth not appear by the dating

of the Cafe, that A did confent to the Defign,

or in any wife contribute to the Faft.

Z. HStew. My Lord Chief-Juftice I'reby.

L. C. J. Treby. My Lords, I take this Que-
flion to be the fame in Subflance as to the Point in

Law with the laft ; and am of Opinion that A is

not guilty of Murder or Manflaughter.

Mr. J. Nevil. lam of the fame Opinion.

L. H. Stew. Ifall the reft of you are of the fame
Opinion, you may fpare your felves the Trouble
of delivering it particularly.

you

of
de-

this

will

Judges. We are all of the fame Opinion.

[Then there zvas a little Paufe; and afterwards
the Earl of Kingfton ftood up.

Earl of Kingfton. My Lords, I defire for ijiy

own private Satisfadion to know.
Whether a Perfon knotting of the Tiefign of ano-

ther to lie in wait to affault a third Man, who
happeneth to he killed, (when the Perfon who
knew of that Defign is prefent) be guilty in

Law of the fame Crime with the Parly who
had the Defign and killed him, though he had
no atiual Hand in his Death ?

L. H. St. My Lord, I muft crave your Excufe,
there is another Queftion to precede this.

E. of Devon^. My Lords, I had a Queftion to

ask ; but it being much to the fame Purpofe with
the two laft, I think it better to wave it, for there
hath been given an Anfwer to it already.

L. H. Stew. Then, my Lord of Kingfton, will

you be pleafed to deliver up your Paper to the
Tabic ? [Which was done.']

L. H. Stew. My Lord Mobun, Do
fire your Council may have a Copy
Queftion .?

Earl of Mulgrave. My L>ords.

L. H. Stew. My Ia)rd of Mulgrave.

Earl of Mulgrave. I defire your Grace
hear the Queftion. Pray let it be read, that we
may know what it is.

L. H. Stew. Read ic.

CI. of Crown. Readeth.

Whether a Perfon knowing of the Dftgn of ano-

ther to lie in wait to affault a third Man who
happeneth to be killed, {when the Perfon who
knew of the Dfign is prefent) be guilty in

Law of the fame Crime with the Party who
had the Defign, and killed him^ though he

had no aSiual Hand in his Death ?

Earl of Mulgrave. My Lords.

L. H. Stew. My Lord of Mulgrave.

Earl of Mulgrave. I think, my Lords, in a
Cafe of this Nature we cannot be too exaft : I

humbly conceive that is not a proper Queftion
to be put, therefore I move that we may adjourn
to confider of it, whether it fliall be put or not,
if that Lord do infift upon it.

L. H. Stew. My Lord of Kivgfton, Doth your
Lordfhip infift on this Queftion being put ?

E. of Kingfton. Yes, my Lords, I do, and I

muft infift upon it ; for I think I cannot give my
private Opinion in this Cafe without Satisfaftion

in it.

Lsrds. Then Adjourn, Adjourn.

L. H. Stew. This Court is adjourned into the

Houfe of Lords.

Then the Lords went back to their own Houfe in

the fame Order, and debated this Matter

amongft themfelves for about an Hour.

Between fix and feven in the Evening the Lords

returned into the Court in the fame Order, and
being feated on their Benches, and his Grace in

the Chair before the Throne, they proceeded thus

:

Firft, Proclamation was made for Silence.

L. H. Stew. My Lord Chief-Juftice and you
the Judges——

L. Comwallis. My Lords,

L. H. Stew. My Lord Comwallis.

_
L. Cornwallis. My Lord, Before your Grace

giveth any Direftions, I think you Ihould call

the Prifoner.

L. H. Stew, Is not the Prifoner at the Bar ?

L. Com.
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L. CernwalUs. No, my Lord.

L. H. Stew. Call for the Prifoner.

"Then Proclamation was made for the Governor

of the Tower to bring forth the Prifoner, and

he was brought as before.

L. H. Stew. I am to let you that are of Coun-
cil for the King and the Prifoner know, That
if any Queilion be put by any of my Lords,

which any of you fhall not think fit to give an

Anfwer to, my Lords will take it for granted

either on the one Part or on the other, that the

Reafon is, becaufe it is not neceffary to give any

Anfwer ; and then they will proceed to have

the Anfwer of you, my Lords the Judges. And
HOW for my felf, I muft defire your Lordlliips

will give me leave to come down again to the

Wool-Pack.
Lords. Aye, ay.

Then his Grace came down, and feated himfelf

on the Wool-Pack.

L. H. Stew. My Lord of Kingfion, Will you

pleafe to propofe your Queftion ?

Earl of Kington. My Lord, my Queftion is

this, which I defire the Judges Opinion in for

my own Satisfaftion

:

Whether a Perfon knowing of the Defign of ano-

ther to lie in wait to ajfault a third Man,
who happeneth to be killed, (when the Perfon

who knew of the Dejign is prefent) be guilty

in Law of the fame Crime with the Party who

had the Defign, and killed him, though he

had no actual Hand in his Death ?

L. H.Stew. My I-ord Mohun, Do you de-

jRre your Council may have a Copy of that

Queftion ?

L. Mohun. Yes, if your Lordlhips pleafe.

L. H. Stew. Read it aloud, and deliver a

Copy to my Lord.

The ^ejlion was read by the Clerk of the Crown,

and one Copy of it delivered to the Prifoner*

s

Council, and another to the King's Council,

and a third to the Judges.

L. Mohun. Is it your Lordfhips Pleafure,

That my Council be heard to this Cafe ?

Lords. Ay, ay.

Sir T. Powis. The Cafe that is put, my Lords,

is this

:

Whether a Perfon knowing of the Defign of ano-

ther to lie in wait to affault a third Man,

who happeneth to be killed, (when the Perfon

who knew of the Defign is prefent) be guilty

in Law of thefame Crime which the Party who

had the Defign and killed him, though he

had no actual Hand in his Death ?

My Lords, I ftiall not infift upon the fame

Privilege that the King's Council did even now

do, to decline fpeaking to any Cafe that your

Lordihips fhall put. But I hope your Lordfhips

will permit me to fay. That I do not admit this

to be the Cafe of my Lord Mohun, and I hope

that my fpeaking to it fhall not be taken as any

Admifllon that this is his Cafe. But as this Cafe

is put with that Allowance, that I fpeak to it not

as his Cafe, I do take it, that this Perfon thus

prefent at the Killing of the third Man is not

guilty of Murder.

My Lords, there are but two Circumftances

in the Cafe that can draw him into any Danger

:

The Firji is, That he knew another Perfon

had a Defign to make an AflTault upon a third

Man. And,
The Second is. That he who had the Know-

ledge of this Defign, was alfo prefent when upon
that AfTault that third Perfon happened to be
killed.

But, my Lords, I do take it, that in this Cafe
neither of thefe Ingredients will make this Man
guilty of Murder.
As to the Firft, The knowing that a Man has

a Defign to make an AfTault upon a third Perfon,
that taken by itfelf is no Crime. It frequently hap-
peneth, that a Man heareth what others threaten,
that they will affault and beat fuch an one ; I may
know that another doth fo defign, and that he
will watch his Opportunity for the doing of it, and
yet my meer Knowledge, my meer knowing of if,

doth not make me guilty of any Crime, tho' I do
not endeavour to prevent it.

I confefs, it doth become a good Man upon
fuch Knowledge to do all that he can to prevent
fuch Beginning of Mifchief, but if he doth not pre-
vent it, that is no Crime.

The Second Matter IS, That tho' he did know
of this Defign, he was alfo fo unfortunate as not to
prevent it •, nay more, he was prefent when the
AflTault was made, and that AflTault is attended
with the Death of the Party afl^iulted, but he
never afted in it, never abetted it. Take all this

together, and yet he is not guilty of Murder,
nay, perhaps not of any Crime, at moft only of
a Mifdemeanour.

For it is no more than this : I knew another
Perfon did intend to afiault a third Man ; I was
prefent when he did afilvult him, but did not pre-

vent it either before he made it, tho' I knew he
defigned it, nor whilft he was making the Af^
fault upon which the Man is killed. That is all

that this Thing doth amount to, and no Man caa
fay, with humble Submifl^ion, That this can involve

me in the Crime of Murder.

It is true, if I command A to beat C, and he
according to my Command doth fall upon him,
and fo beat him, diat he dieth -, this maketh me
guilty of his Death, becaufe what is done by that

Command of mine is my doing ; therefore tho' I

only commanded him to beat him, yet he dying
upon that beating, which was made purfuant to

my Command, I that gave the Command muft

anfwer for it, and am guilty of all that followeth

thereupon.

But if I only know, that another Perfon de-

figneth to do fuch a Thing, and am neither com-
manding, aiding nor afllfting in the doing of it,

but only prefent at the Time, but did not inter-

pofe to prevent it ; that doth not make me fuch

an Agent in this Matter, as that I fhould be any
ways guilty of his Death if it doth enilie. I take

it this Cafe cometh to no more than this, there is

no Malice precedent, no Sort of abetting, aiding

or afllfting, but a bare declining to prevent the

AflTault, and that will not amount to any Thing
that is Capital ; if it be any Offence, it can only

be conftrued as a Mifdemeanour, but neither

Murder nor Manflaughter.

Mr. Hawks. If your Lordfhips pleafe to fpare

me one Word on the fame Side : It is no Manner

of Crime for a Man to know, that another doth

defign to lie in wait to murder a third Perfon,

much lefs to aflfault him.

There is but one Cafe that I know of in Law,
where the Knowledge of an ill Defign, without

Difcovery and Endeavour to prevent it, is an Of-

fence, and that is in the Cafe of High-Treafon %

and yet even there the bare Knowledge doth not

make
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make a Man guilty of Treafon : And it was a

hard Cafe if it Ihould, for it' is not in die Power

of any innocent Man to fay, that he fhall not

know of an ill Defign, either of Murder, or

High-Treafon.

It is true, in the Cafe of Treafon, if I conceal

it, it is a Crime, but it is not Treafon, but only

Mifprifion of Treafon ; which is Forfeiture of

Lands, and perpetual Confinement in Prifon du-

ring my Life : But it doth not extend to any other

Matter ; for tho' I know, and do conceal it, that

is no Manner of Crime at all, tho' that is farther

than this Cafe putteth it -, for it only goeth to the

Knowing, and not to the Concealing.

And, my Lords, with Submlffion, this would

be likewife a hard Cafe if the Law was other-

wife i For fometimes a Man may apprehend he

knoweth of a Defign, when there is no fuch

Thing defigned. Your Lordfhips know where a

certain Gentleman faid he would kill any Man
that did oppofe him, when he neither defigned

it, nor executed any fuch Purpofe : And in fuch

a Cafe, tho' it had been well done of the Perfon

that heard of the Defign, to have gone and in-

formed the third Perfon (and if he had, I believe

your Lordfhips would have had no Occafion of

a Trial at this Time, for it might have been de-

termined another Way) yet his not doing it is

not a Crime.

Then further, my Lords, a Perfon's being pre-

fent at fuch a Time is his Misfortune, but not at

all his Fault ; he can no more help the Aftion,

than he could the ill Defign, or his own Know-
ledge of that Defign. It is a complicated Misfor-

tune, both to know it, and be prefent at the

Execution of it ; but without having any Hand
in it, \x. can be no Offence: For indeed, it is as

to him no more than a Man's being prefent that

did not know of fuch a Defign. And if this was

a Special Verdid:, upon an Tndiilmcnt for Mur-
der, I doubt not but my Lords the Judges would

give their Judgment, that the Defendant was not

guilty.

Mr. Trice. I have only this Word to add, my
Lords ; I do take it. That the bare Privity of

this Defign, with the bare perfonal Prefence of

him that was fo privy when this Aft is committed

by another Man, will not amount to make him
Principal *, and fo he will not be guilty of Mur-
der : For we find, that to make a Man Principal

in Murder, there mufl be aiding and abetdng,

and only being prefent will not do it. Now the

aiding and kbetdng muft be, either by command-
ing or affifting, or putting the Perfon aflliulted

in Terror and Fear, or he mufl be there ready,

and defigning toaflift in Cafe of Oppofition. Thefe

are Fads that the Law requireth to the making a

Man Principal in Murder : and bare Privity,

with a Mind to aflTault, and bare Prefence, when
upon the AfTault the Man is killed, will not

amount to make a Man Principal, and confequent-

ly guilty of Murder.

Z.. U. Slew. Mr. Attorney, Do you think fit

to fay any Thing to what the Council for the Pri-

foner have ailed ged }

Mr. Alt. Gen. No, my Lord.

L. H. Slew. Nor any other of the King':

Council ?

Mr. Soil. Gen. No, my Lord.
L. H. Slew. Are ye all of that Mind ?

Mr. Serj. Tremain. I am of that Mind, my
Lord.

Mr. Serj. Thonip[on. And fo am I.

L. H. Stew. Then, my Lord Chief-Juflice,

what fay you to it ?

L. C. J. Uolt. If your Lordfhips pleafe, I

will repeat the Queffion :

Whether a Perfin knowing of the Defign of ano-

ther to lie in wait to ajjault a third Man, who
happeneth to be killed {when the Perfon who
knew of the Defign is prefent) be guilty in

'Law of the fame Crime, with the Party who
had the Diftg?i and killed him, tho' he had no

aSiual Hand in his Death ?

My Lords, I am of Opinion this is no Murder
nor Manflaughter ; he that knew of the Defign
of affaulting, only happened to be prefent when
the AfTault was made, and the Party killed ; but
if he did not contribute to his Death, he is not
guilty of Murder. This Queffion is much to the

fame EfFe6t with the Queftion that was put be-

fore: But if the Perfon that knew of this De-
fign did advife it, or agree to it, or lay in wait

for it, or refblved to meet the third Perfon that

was killed, with him that killed him, it would
be Murder : But as this Cafe is put, it is neither

Murder nor Manflaughter.

L. C. J. Treby. My Lords, I am humbly of
the fame Opinion as this Cafe is put. The Per-

fon to whom this Matter of the Defign to lie in

wait to affault another is communicated, is only

pafTive ; he only receiveth the Notice of it, and
doth nothing towards the Faft. But if by going
to the Place, diredfing, perfuading, promifing

AfTil^ance, or encouraging, he had difcovered

his Confent, or had lain in wait himfelf, then

he had been guilty : But if he did nothing, but
only receive this Notice, and then the Perfon

affaulted happened to come by, and is killed in

his Prefence, this is but an Accident, and doth
not involve him in the Murder. And I think in

Effeft, it is the fame with the fecond Queflion
that was propofed. There it was put, of one
that had an Animofity againfl another, here it is

put, of one that lay in wait to affault him;
There it was put, of accompanying him to the

Place where the Party was killed ; here it is, of
his being killed in his Prefence : So that the Re-
folution mufl be the fame in this Cafe that was
given in that.

Mr. y. Nevill. My Lords, I fhall not fpend

any of your Lordfhips Time : I 'am of the flime

Opinion with my Lords that fpoke before, and
for the Reafons that they have given.

L. H. St. If they are all of the fame Opinion,'

I fuppofe your Lordfhips will not require their

particular delivering it.

Lords. No, no.

Judges. We are all of the fame Opinion,

L. H. Slew. I am now to know of your Lord-
fhips, whether there be any of you that have any
more Queflions to ask .?

E. of Nottingham. My Lord,

L. H. Stew. My Lord of Nottingham.

E. of Nottingham. The Queftion that I have
to propofe to your Lordfliip is the fame that hath

been already offered to you, but with fome little

Variation ; for I do find, my Lords, the Judges
do interpret this Perfon's being killed in the Pre-

fence of another, to be upon an accidental Meet-
ing. I would propofe to your Lordfhips, that

the Judges may anfwer what the Law would be,

when a Perfon, knowing of the Defign of ano-

ther to lie in wait to aflault a third Man, ac-

companieth
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companied him at that Time that that Defign is

to be executed. Whether it be the fiime Crime in

the one as the other ?

L. H. Stew. If your Lordfhip have your Que-
ftion in Writing, pray deliver it in.

Earl of Nottingham. I will immediately, my
Lord. (Then he did put it in Writing.)

L. H. Stew. Will your Lordfhip pleafe that it

may be handed to the Table ? (Which was done.)

JL. H. Stew. Read it,

€1. of Crown. Readeth.

Whether a Perfon knowing of the Defign of another

to lie in wait to affault a third Man., and accom-

panying him in that Defign., if it fhall happen

that the third Perfon he killed at that Time in

the Prefence of him who knew of that Defign.,

and accompanied the other in it, be guilty in

Law of the fame Crime with the Party who had

the Dc/ign, and killed him, though he had no

a5lual Hand in his Death P

L. H. Stew. My Lord Mohun, Do you defire

a Copy of this ?

L. Mohun. Yes, if your Lordfhips pleafe.

L. H, Stew. Carry my Lord one.

( Then Copies ivere delivered as before. )

L. H. Stew, Well, Sir, what lay you to that

Queftion ?

Sir Tho. Powys. The Cafe that is now pro-

pounded is this

:

Whether a Perfon knowing of the Defiign of ayiother

to lie in wait to affault a third Man, and accom-

panying him in that Defign, if it fhall happen

that the third Perfon be killed at that Time in

the Prefence of him who knew of that Defign,

and accompanied the other in it, be guilty in

Law of the fame Crime zvith the Party who had

the Defign, and killed him, though he had no

aSfual Hand in his Death ?

My Lords, I fhall not, (though I am of Coun-

cil for this noble Lord) decline or refufe fpeak-

ing to this Queftion; flill, my Lords, with diat

Saving which 1 know your LordlTiips will allow

me, that I am very far from admitting that this

which goeth much farther than the laft Cafe, is

the Cafe of my Lord Mohun, Whether your

Lordlhips will permit the King's Council, who
have declined fpeaking to any of the Cafes hitherto,

as not being, as they pretend, my Lord's Cafe,

now to fpeak to this which we do much lefs admit

to be fo, than they did the others, will be in your

Lordfhips Pleafure to determine, but I fhall not

decline to fpeak to it with that Saving.

And truly, my Lords, with humble Submiffion,

I do take it, that as this Cafe is put, the Party

who accompanied the other in fuch Manner as

\n this Cafe it is flated, is not Guilty of Mur-

der. I know it was intended by that Noble

Lord who propofed the Queftion, that it fhould

be admitted, that beyond all Doubt the Fad was

jfo as here it is ftated ; and then the Queftion is,

What the Law will be where the Fad is thus ad-

mitted and agreed to on all Sides : And if there

was fuch a Cafe, (for, my Lords, I fpeak to this as

a Cafe at large) if there was luch a Cafe where

the Faft is beyond all Queftion made out to be fo

as it is liere ftated ; yet I take it that in a Cafe of

Life, which is the Cafe now before your Lord-

fliips, the Party will not be guilty of Murder.

My Lords, here is a further Circumftance

added in this Cafe than what hath as yet been

inferted into any of the other Cafes ; that is,

That the Party knoweth of the Defign of him

that he accompanieth to AfTauJt a third Man,
and dodi accompany him in his Difign, and
then is prefent when the DcGgn is executed ;

yet all thefe together, will not, as I humbly
conceive, with Submiffion to your Lordfliips

Judgment, make this to be Murder, becaufe it

doth not appear in this Cafe that he did accom-
pany him with an Intention tO execute this Mat-
ter, or to aid and affift him in the doing of it :

There is no fuch Circumftance in the Cale, and
'tis that which miift be the Thing that will draw
him in to be guilty of Murder.

For if two Men (to put a Cafe, which I hope
I may do, with your Lordfhips Pardon, to explain

my felf) fhould be travelling upon the Way,
and one of the Perfons .Should acquaint the

other, that at fuch an Inn, there is a Servant that

he is refolved to beat, and this Perfon that has
this Matter imparted to him, doth accompany
the other in the Journey, (which I take it an-

fwereth the Knowing the Defign, and Accom-
panying him in the Defign) and, when they

come to the Inn, the Thing is executed in the

Prefence of the Party that knew of fuch a Dj-
fign, and it doth fall out that D^ath doth enfue

upon it, unlels he that did accompany him did

fome way or other aft, contribute, or affift in the

doing of it, it doth ftill remain a thing whereof
he had only Privity and Knowledge, which he had
done well, efpecially (in regard of the Confequence

of it) to have prevented. And he is highly blame-

able, that he would accompany a Man who had
fuch a Defign to do an unlawful Ad, and did not

prevent him from executing of it.

*A11 this is blameable in him, but it will not,

as I conceive, be Murder in him ; for I muft in-

fift upon that in Point of Law, that to make any
thing Murder, there muft be prepenfed Malice

in the Perfon that is to be found Guilty of it, or

fome precedent Agreement to do it, or fome

Ad of Aiding or Affifting of the Perfon who
doth iti but as this Cafe is, here is nothing of

Malice doth appear, or that the Perfon who ac-

companied the other in his Defign had any fort

of Malice againft the Perfon affauited. And it

doth not appear that he did any way affift in the

doing of it. He was prefent at the Time when
the other executed the Defign he had imparted to

him, but he never joined in it, nor had any Ma-
lice precedent, nor did affift or do any Ad at that

Time ; and therefore I take it in this Cafe, which

(as I faid), I am very far from admitdng to be my
Lord Mohwi^s, Cafe, that the Party who accom-

panied the other is not Guilty.

Mr. Hawks. My Lords, Though we who are

of Council for this Noble Lord, the Prifoner, do

not think this Cafe, that is put, to be his Cafe,

for, with Submiffion, if the Indidment be looked

upon, your Lordfhip will find — <

—

L. H, Stew. Sir, I muft ftop you there, you

are not to tell my Lords what your Opinion is as

to the Fad, for of that my Lords are the Judges,

you are to take the Cafe fairly, as a Cafe put, and

you are to inform my Lords what the Law, in

your Opinion, would be upon fuch Cafe. It is

not before you, but before my Lords only, to

confider whether this be applicable to my Lord

Mohun's Cafe or not.

Mr. Hawks. If your Lordfhip pleafe, I fhall ob-

ferve your Diredions in that Matter, and, with

humble Submiffion, this is not Murder in him who

accompanieth the other, as this Cafe is put ; for

in
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in every Cafe of Murder the Indidment muft be

either, that he aftiially killed him, or aided and

affifted him that did kill him. Biit, with Submlf-

fion there is neither of thefe in this Cafe.

He did know of the Defign, there is no Crime,

he did accompany him in it, that is, he bore

him Company at that Time ; he went with him

to the Place where he executed his Defign, but

he did nothing when he came there to further,

promote, or encourage the Execution of it ; and

therefore it can never make him Principal, nor

AccefTory to the Murder.

Mr. Price. I fhall only fiy this, my Lords,

that I take it, that the bare going with him in

this Defign, without doing any Att, doth not

involve him in the Confederacy, as Aiding and

Abetting. Something muft be done or faid, ei-

ther he muft affift or advife, or otherwife he

cannot be Principal, and confcquently cannot be

guilty of this Murder.

L. H. Stew. Mr. Attorney, have you any

thing to fay to this i*

Mr. Att, Gen. My Lords, we that are of the

King's Council do not defire to be heard to this

Cafe neither.

i. //. Stew. I do not hear you, Sir, what

you fay ?

Mr. Att. Gen. My Lord, we do not defire to

ipeak to it.

L. H. Stew. Then, my Lord Chief Juftice.

L. C. J. Holt. This is the Queftion :

Whether a Per/on knowing of the Defign of ano-

ther to lie in wait to ajfaidt a third Man, and

accompanying him in that Defign, if it fhall

happen, that the third Perfon be killed at that

"Time in the Prefence of him zvho knew that De-

fign and accompanied the other in it, be guilty

in Law of the fame Crime with the party icho

had that Defign and killed him, though he had

no aSfual Hand in his Death ?

My Lords, as for this laft, I defire to make
fome Obfervations upon the Words, Had no actual

Hand. By thefe Words, I fuppofe, is meant he did

not draw his Sword, or lay any Hand upon the Per-

fon flain, or give any aftual Affiftance to the other

Perfon at that time when the Third Perfon is flain,

but was only in Company, and a Looker-on.

E. of Nottingham. My Meaning in thole Words
is, That with his Hand he gave no Stroke.

L. C. J. Holt. That, my Lords, I take to be the

Meaning, he did not give an aftual Stroke, nor

held the Perfon whilft the other killed him, nor

uled any Violence.

Now, I am of Opinion, my Lords, that this is

Murder in the Perfon that did accompany the

other in the Defign. For he being acquainted with

the Defign, and knowing of the Intention of the

Party to commit Murder, or do an unlawful Aft,

upon which Death might enfue, accompanying
him in that Defign, he fliews an Approbation of
it, and gives him greater Courage to put it in

Execution. Which is an Aiding, Abetting, Affift-

ing and Comforting, which are the Words ufed in

fuch Indidments, and fo my humble Opinion is,

it is Murder in that Perfon that accompanied the

other, as well as in him that did the Faft.

L. C. J. Treby. My Lords, as this Cafe is, I

think the accompanying of him in that Defign

(which are the efteftual Words upon which the

Queftion turneth) is Murder.
Here is firft of all the Party that defigneth the

Aflault, and he doth, purfuant to that Defign,

make this Aflault, and thereupon doth kill the

Third Man ; this undoubtedly is Murder in him,
for here was Malice prepenfed, an Intent of Bo-
dily Hurt to the Party, and in Purluance of this

Intent, Death enfueth ; this is unqueftionably

Murder in him.

Then the QLieftion is. What Crime it is in him
to whom this is made known, and who accom-
panied the other in that Defign, knowing of it?

I take this to be a Confent to the Defign, and to

the Execution of it. It is more than knowino-
and not revealing of it, though that was his Duty
to have done, fand fo the Council for the noble
Lord did admit, that it was aMifdemeanor in him
not to hinder fuch a- Breach of the Peace.)

But here I fay is more than that : He goeth
with him to the Place, and accompanieth him in

order to the executing the Defign, and this is an
Aiding and Abetting of it. If a Man fay to ano-
ther, I intend to afl^ault and beat fuch a one ; come
along with me. Hand by me, and fee it done

;

and the other confenteth, and accordingly aoeth

along with him, and accompanieth him whilft he

beats and kills the Man -, this is an Approving,
Encouraging, and Emboldening of him in his

mifchievous Purpofe, and fhews fuch concurring

Malice in that other Perfon, as renders him guilty

of the fiime Crime with him that with his Hand
and Weapon beat and killed the Man.

Mr. J. Nevil. My Lords, as this Cafe is, and
as I take the Law to be, this is Murder. It is a

Cafe of one's lying in wait, and another Perfon

doth accompany him in the Defign, he that did

defign the lying in wait having told it to him,
and then he is prefent at the Execution. I take

it as Law, if the Party is killed, he that is pre-

fent, and Cometh with the other upon that De-
fign, fhall be taken to come to afTill or abet the

other, or defend him if any thing of Oppofition

fhould happen, and that I take to be Murder.
L. H. S. Are you all of the fame Opinion ?

Judges. We are all of that Opinion, it it Mur-
der in both in that Cafe.

E. of Devon. My Lords.

L. H. Stew. My Lord Steward.

E. of Devon. My Lords, I defire they may all

give their Reafbns, as well as their Opinions, as

this Cafe is.

Mr. y. Gregory. My Lords, I am humbly of

the fame Opinion with my Lord Chief Juftices

that fpoke before me, that this is Murder, and
my Reafon is this : Firft, He knew of the De-
fign, which was an unlawful Defign ; then he ac-

companied him as this Cafe is put, not only to the

Place, but in the Defign, which differs the Cafe

from his being prefent by Accident ; for by his

going along with him he doth encourage him to do
that, which perhaps fingly the other would not

venture upon, and going and being prefent when
the Defign is executed, upon which the Man is

flain ; I take it he is as much guilty as the Perfon

that ftruck the Stroke in Point of F.aw.

Mr. J. Eyres. My Lords, I am humbly of the

fame Opinion, I take it to be Murder in him that

knew the Defign, and did accompany the other

in it, though he did nothing at all towards the

killing of the Man.
For, my Lords, it is the Intention of the Par-

ty that diverfifieth the Aft. If he came there

with an ill Intention, and to afTift him if need

did re(^uire, as it is plain he did if he did accom-

pany him in the Defign, which is a ftrong Evi-

dence
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dence of the Intention: And, my Lords, Nature

hath allowed no Man a Cafement into another's

Heart, and therefore we can judge of no Man's
Intention, but by Circumftances of the Fadl ap-

pearing without j and then, I fay, if the Fadl be

\o apparently from the Circumftances of it, that

he knew of the Defign, and accompanied him in

it, it is a ftrong Evidence that he came to affifl

him ; and though he doth nothing adlually in the

Matter, yet being prefent to afllft him if Occafion

did require, it is plain he did aid and abet him in

the Aftion, and fo it is as much Murder in him,

as in the other that gave the Stroke.

Mr. B. 'Turton. My Lords, I am humbly of

the fame Opinion ; the thing that differeth this

from the former Cafe is. That this Perfon was in

theDefign with the other ; for that, my Lords, I

take to be accompanying him in the Defign in or-

der to the Execution of it, for bare Privity and

Knowledge of the Defign would not do it ; but if

he be with him at the Time, and accompany in

order to the Execution, that maketh him as much
Criminal, as he that did aftually occafion the Death

of the Perfon, for he was prefent in the Company,

and ready to afTifl him in the evil Defign, which

I conceive is as much Murder as the other.

Mr. B. Powel. My Lords, I am of Opinion,

as this Cafe is now put, That this is Murder in

both, and my Reafon is this : Where one Perfon

is privy to a Defign of Felony, or committing

fome Perfonal Violence, as this Cafe is, and is not

only privy to it, but goeth along with him, and

accompanieth him in putting this Defign in Exe-

cution, tho' he may not think it will extend fo far

as Death, but doth only intend Beating, and hath

no Perfonal Hand, or doth otherwife contribute ;

but by his being with the other Perfon when he

executeth his Defign of aflaulting, and the Party

beaten dieth, they are both guilty of Murder.

L. Mohun. My Lords, Will your Lordfhips

give leave, that my Council may anfwer fome

things that the Judges have fai^ ?

L. H. Stew. No, my Lord, you mufl not Re-

ply after the Judges have given their Opinions.

Have, any of your Lordfhips any more Queftions

to propOfe ?

L. CornwalUs. My Lords, I have one.

L. H. Stew. My Lord CornwalUs.

L. CornwalUs. My Lords, I am very forry to

have Occafion to sask any Queftions in this Cafe,

but I humbly defire a Queflion may be anfwered

by the Judges, which is this :

If a Perfon be by, namedV^iVium, to^^w Thomas

faid, he would ftab John, upon which William

faid. He would Jland by his Friend^ and after-

wards Thomas doth a£iually murder John,

and William is prefent at the fame Murder :

fVhether the Law will make William equally

guilty with Thomas, or what Crime William

is guilty of ?

L. H. S. Pray deliver in your Paper, my Lord.

// was delivered in, and read by the Clerk of the

Crown, and Copies given of it as before.

L. H. Stew. What fay you to this Queftion,

Gendemen ?

Sir Tho. Powys. May it pleafe your Lordlhips,

this Queftion runneth thus

:

If a Perfon be by, named William, when Thomas

faid, he wouldftab John ; upon which William

faid, he would ftand by his Friend ; and after-

wards Thomas doth actually murder John,

and William is prefent at the fame Murder «

Vol. IV.

Whether the Law will make William equally

guilty with Thomas ; or what Crime William
is guilty of ?

My Lords, I do not queftion but many Cafes
may be put which will be plainly Murder, and
if this Cafe fhould be attended with Fadl equal
to the State of this Cafe, I believe it will amount
to Murder. But upon this Difference the Refo-
lution of it will depend, and every Cafe muft
ftand upon its own Circumftances.

If a Perfon do generally fay, I am fully re-

folved I will ftab fuch a Man, and fay fo without
Condition or Limitation, that he will do it ; and
another doth declare his Intention to alTift and aid
him, by faying, I will ftand by you in it, and af-

terwards the thing is executed in his Prefence,
who fo concurred -, I do take it, that that is an
Evidence that he is equally guilty with the other.

But, on the other hand, if a Man fay, I will
ftab fuch a one if he oppofe me in fuch a Defign,
and fo maketh his Refolution conditional, and
the Perfon that is prefent doth fay, I will ftand
by you in it, that is in your doing it, if you are
oppofed in fuch a particular Matter ; my Lords,
with Submiffion, if he is not oppofed in that par-
ticular Thing or Defign upon which he did fay
he would ftab him, but if he doth afterwards,

upon fome other Occafion different from the for-

mer, and not relating to what he was talking of
before, or upon fome other Provocation, ftab himj
and the other Perfon happeneth only to be prefent,

I take it, that the Words which he fpoke with a
Limitation to a particular Matter, will not make
him liable to the Guilt of the Murder that is com-
mitted upon quite another Account.

The Words, Standing by him, are capable of
two Senfes ; but I would not, in fo ferious a
Matter as this, offer to put a jocular Senfe upon
them, as if it was meant he would ftand by and
not meddle ; but I take it, that fuch a Cafe aS

this will turn upon the Manner of the Man's en-

gaging himfelf ; if he engaged to ftand by him
in a particular Matter, and the other doth ftab

the threatned Perfon afterwards, not upon that

particular Occafion, but upon another Account,

and he happeneth only to be by, thefe Words will

not draw him in, though they fhould be well

proved to be fpoken, fo as to involve him in the

Guilt of that Murder.

For the Law is favourable to a Man in the Cafe

of Life, and will judge according to the Intention

of the Party ; and he having not abetted or con-

tributed to the Facf, his Words fhall not be car-

ried to his Prejudice, farther than his Intention,

or farther than the concomitant Circumftances of

the Matter, will make them plainly import.

This Cafe is put generally, and without Re-
ftraint •, and there is no Queftion but many Caies

may be put that will undoubtedly be Murder ; but

every Cafe muft, as I faid, ftand and fall by its

own Circumftances.

Mr. Hawles. My Lords, I think the Cafe as

it is put fingle, and upon thefe Circumftances,

would be Murder ; and my Reafon is this, The
Perfon that faith he will ifand by a Man, who
faith he will kill or ftab another, is as much
guilty as that Man himfelf, and will be thought

as malicious ; but if it fliould happen that be-

tween the Words pronounced, and the Murder
committed, that the Perfon that faith he will

ftand by his Friend, cometh to have a Friend-

fhip and Kindnefs for the Party that is threatned

4 A to

\
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to be killed, and upon meeting him carefles him
extreamly, and there being no Malice continuing

(as there mufl be to the Time of the Stroke given,

to make Murder) but he happened to be killed

by that other, fuddenly in his Prefence, thofe

Words will not make him guilty of Murder ; but

as the Cafe is put, I think it is Murder.

Mr. Price. My Lords, I fhall not take upon

me to trouble your Lordlhips with making a Cafe,

but as this Cafe is put without any Condition, or

other Circumflance annexed to it, I think it will

be Murder.

Z-. H, Stew. There will be no need to ask the

King's Council upon this Queftion whether they

will fpeak to it, becaufe the Council for the Pri-

foner agree it to be Murder ; Therefore if your

Lordfhips pleafe, we may now proceed to ask the

Judges Opinions ; And firft. What fay you, my
Lord Chief Juftice ?

L. C. J. Holt. My Lords, the Queftion is this.

If a Perfonbehy, «<2w^i William, when Thomas
faid he would Jiab John, upon which William

/aid he would Jiand by his Friend, and after-

wards Thomas doth actually murder John,

and William is prefent at the fame Murder -,

Whether the Law will make William guilty

with Thomas j or what Crime William is

guilty of ?

My Lords, I am of Opinion that this is a great

Evidence of Murder in William, that was thus

actually by. I cannot fay it is Murder, as the

Cafe is put ; but upon fuch an Evidence, Fad is

to be left to the Confcience of a Jury in the Cafe

of a Commoner, or the Confcience of the Peers

in the Cafe of a Peer.

For when William faid he would ftand by his

Friend, who faid he would ftab John, That is

plainly a Confent, or at leaft fuch an Expreffion,

from which, a Confent to the Stabbing of him
may be inferred.

Then afterwards it feemeth 'Thomas actually

murdereth John, and William was prefent. Now
if William was defignedly prefent with the other

that committed the Murder, then it is plain it

will be Murder in William, but if there be no

Evidence to prove upon what Account he was

prefent, it may be prefumed he was prefent in pur--

fuanceof his former Agreement, fo that it may be

Murder, or not Murder, as Circumftances may
happen upon the Evidence ; if he was prefent in

pursuance of his Promife, then no doubt it is Mur-
der ; But if he did not meet in purfuance of that

Agreement, it may not be Murder. But this is all

Matter of Evidence, and that refts upon the Con-
fciences of thofe that are to try the Prifoner.

L. C. J. Treby. My Lords, I am of Opinion

that this is Evidence, and great Evidence of Mur-
der; the Fadt confifteth of two Parts.

Firft, Here was a deliberate Expreffion of his

Intention, that he would ftand by his Friend

Thomas, when his Friend Thomas had faid before

he would Itab John, and this I take properly to

be interpreted, and underflood as a Promife of

Abetting him in the Murder he would commit

;

for, I prefume, ftanding by him in this Cafe to

be meant in a grave Senfe, fignifying that he would
befriend, and if there fhould be Occafion, defead
and fupport ThorMs in what he refolv^d to do.

Secondly, He was prefent at the Stabbing,
which was before defigned and fpoken of. Now
I think his being prefent when that Refolution

of his Friend was executed, coupled with his

preceding Declaration of his Intention, isaftrong

Evidence of Murder.

Mr. J. Nevil. My Lords, the Queftion I

take to be, Whether the Law of England faith

William is guilty of this Murder ? Truly, my
Lords, I muft fay as my Lords have faid before,

that as this Cafe is. This is a very itrong Evi-

dence of Murder : For when he doth fay. That
he will murder fuch a Man, and the other faith,

he will ftand by him, in the common Acceptation

of thofe Words, it is taken, that he doth then

agree with him in that Defign, which he decla-

reth to be to ftab John.

But then it feemeth to me truly, that this Cafe

is not put full, how long it was afterwards that

the Fa6t was done, and what Circumftances at-

tended it ; for if any Circumftance happened af-

terwards that did amount to a Countermand of

this Promife, or any thing interpofed to interrupt

it, that this Agreement was not performed, per-

haps the Cafe might not be Murder, but ftill it is

Evidence {o far as your Lordfhips may judge up-

on the Circumftances that attend it, whether it be
Murder or no. But to declare a further Opinion,

as this Cafe is put, truly I cannot.

Mr, J. Gregory. My Lords, I do upon this

Cafe humbly conceive, there is a little Difference

from the former, only there it is put pofitively,

but here as Evidence. Now, my Lords, I do
humbly conceive that in common Dlfcourfe, I will

ftand by my Friend, is, I will affift my Friend.

If my Friend fhould fay, I will kill fuch a Man,
or I will do any other A6t, and I fay I will ftand

by him, I think the Import of the Words is, I

will affift him in it.

My Lords', As to the latter Part, as this Cafe is

put, for I can go no further, it doth not appear,

whether when the Man was killed, he came by
Accident, or in purfuance of his^ Agreement,

knowing of the Defign. Now thaf is but Matter

of Evidence, if he came by Accident it will not be

Murder, but if he came with Defign, no doubt it

is Murder in one as well as in the other.

E. of Mulgrave. My Lords,

L. H. Stew. My Lord of Mulgrave.

E. of Mulgrave. If any of my Lords defire

that the reft of the Judges lliould give their Opi-

nion, it is fit they ftiould be heard ; but if no Lord
doth defire it, and they fay they are of the fame

Opinion without any more to (^, becaufe it may
five a 'great deal of Time ; I defire your Grace

may only ask them. Whether they agree in their

Opinions with thofe that went before ?

L. Cornwallis. My Lords, I humbly defire the

Judges may all fpeak.

Lords. Go on then.

Mr. J. Eyres. My Lords, I humbly conceive

this is a Queftion of Fa6t, and not of Law, and

it is a very ftrong Evidence, if a Man hear ano-

they fay he will ftab fuch a Man, and he faith

he will ftand by his Friend, and accompanieth

him at the Time when the Faft is done, it is a

ftrong Evidence, that he came with a murderous

Intent with his Friend ; and doth as much mani-

feft his Intention to commit Murder, as if he had
actually given the Wound, and a great Evidence

to involve him in the Crime, as mucli as the Per-

fon that gave the Stroke.

Mr. B. Turton. My Lords, I am of the fame

Opinion with my Lords, and my Brothers that

have fpoken before me ; my Lords, I confefs I do
not think it cometh up {q clofe to the Matter as

2 the
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the Queftion that was put laft before-, for this,

as my Brother Eyres faith, Is rather a Queftion of

Fact and Evidence, than Law. But certainly a

very ftrong Evidence it is of the Intention of that

Party that was prefent when the other faid he

would ftab the third Perfon, and his going away
prefently, and accompanying him when the Stab

was given, and Murder done, I fay his Prefence

after this Determination is a very great Evidence,

that it was done in Purfuance of that Agreement

:

It is a Matter of Faft which your Lordfhips will

determine, according as the Circumftances appear

before you, which may vary the Refolution one

way or other.

Mr. B. Powell. My Lords, I am of Opinion

as this Cafe is put, that it may be Murder or not

Murder, according to the concomitant Circum-

ftances, If a Man fay, I will ftab fuch a one,

and another fay he will ftand by him, and after-

wards when he is with his Friend, the Man is

ftabbed, if that is at fome Diftance of Time from

the Words fpcaking, "and the Meeting be acci-

dental, or other Fads happen that may alter the

Cafe, it may receive another Determination. But

if after this is faid, there be any immediate going

to look after this iVIan, or they be near the way
where this Man is to come, a-nd then he is killed ;

this is a mighty ftrong Evidence that fomething

was done in Purfuance of this Refolution, and

that the one went along with the other to coun-

tenance him in the Aftion.

h. H. Stew. Have any of my Lords any other

Queftions to propofe ?

Ij)rds. No.
Earl of Mulgrave. My Lords, If there had

been any other Qaeftions propofed by any other

Lords, I would have ftaid till they had all been

over ; but I fee their Lordfhips are at an End
with their Queftions : I have one which I think

is nearer^the Cafe than any has been yet, and of

more Importance to the Matter in Hand, and

more fit for the Council to inform you in, and

for your Lordftiips to ask, and the Judges to an-

fvver. The Qiieftion is this :

If A accompanieth B in an unlawful ASlion,

in which C is not concerned, and C happeneth

to come in the Way of B, after the firft A£iion

is fully over, and happened to be killed by B,

without the Ajfifiance of A ; Whether A is

guilty of that Man's Murder ?

This ^eftion itas handed to the liable, read by

the Clerk, and Copies given as before.

L. H. Stew. What fiy you to it. Gentlemen,

who are of Council for the Prifoner ?

Sir Thomas Powis. May it pleafe your Lord-

fhips, I will not trouble your Lordfhips with the

repeating of the Cafe again, becaufe my Copy is

agreeable with what was read at the Table : Nor

ihall I trouble your Lordlliips with many Words

upon this Cafe, becaufe I take it, the Law is very

plain.

If two Perfons accompany each other to do an

unlawful Aft, and in the Execution of that un-

lawful Aft, one of them doth go beyond what

was firft defigned, and a third Man is killed whilft

they are in Execution of that Aft, tho' the one

did the Faft, and the other did not immediately

contribute thereto, yet he being joined with him

in the unlawful Aftion, upon which this doth en-

fue, he is anfwerable for all the ill Confequences

of it ; the Law herein is clear according to the

Cafe that was put at firft of two Perfons^ going to-

-gether to rob a Park and fteal Deer.

But if that unlawful Aftion be executed, or the

two Perfons who joined in the Defign have totally

defifted from it, or are difappointed in it, if after-

wards when they are together upon fome other

Occafion, it happeneth that one of them killeth

another Man, but his Friend no way aided him
or afTifted him in the doing of it, your Lordfhips

and the Law will feparate thele Perlbns who were
at firft joined together for another Purpole ; and
will diftinguifh between them in this new Matter
that is fubfequent to the former Agreement, tlio'

they were in Company together.

Becaufe in the firft Cafe, he that is joined in

an ill Aftion muft look to himfelf, and be anfwer-

able for all that followeth thereon : In the fecond

Cafe, he is in no Fault at all, it is only his Mif-

fortune to be in ill Company if he had no Hand
in the Faft. This the Law is very plain in, and
therefore I fhall not trouble your Lordfhips fur-

ther with fjDeaking to it.

Mr. Hazvles. My Lords, I would only add one
fhort Word ; There is but this one Difference be-

tween an AccefTory and a Principal ; The Prin-

cipal is always prefent, the AccefTory is always

abfent ; and I would only put you one Cafe of

an AccefTory in Felony out of my Lord Coke -, he

faith, It muft be the fame numerical Thing in

which they are joined, and therefore, if A bid B
rob the Vintner's Boy of Plate as he cometh to a

Gentleman's Chamber to bring Wine, but B doth

not purfue the Inftruftions, but breaketh into

the Vintner's Houfe, and ftealeth the Plate there;

this is a different Matter, it is not the fame Thing

wherein A and B agreed at firft, and A is no way

concerned in it.

The fame Law is, if A and B agree to kill C,

and B killeth D -, tho' A be prefent, it will not

be Murder in A\ for the Agreement was for the

killing of C, and not of D.

My Lords, as this Cafe is put, they did agree in

the unlawful Aft, but that Matter was over, and

there is no Agreement as to the other Matter, nor

is that purfuant to the Matter agreed upon ; and

therefore the Prefence of the Party that agreed to

the unlawful Aft doth not make him guilty of

Murder, unlefs he agree to that too.

Mr. Price. My Lords, I have but one Word
on the fame Side. I take it, that when a Man is

doing an unlawful Aft, there is an infeparable In-

cident that doth attend it, which is Malice im-

plyed. And this is fo infeparable, that when his

ill Defign is at an End, his Malice is at an End
too, and hath no Being, and therefore if he en-

tereth upon an ill Defign afterwards, tho' another

be prefent that was joined with him in the former

ill Defign, yet his Malice who was fo joined, be-

ing coupled with the ill Defign that is over, muft

be gone too ; and there is no Malice in his beings

barely prefent. And therefore for that Reafon,

he that was aiding and afTiffing before, cannot be

Principal in fuch a fudden Aft as this new one is,

and confequently cannot be guilty of Murder, or

of Manflaughter.

L. H. Stew. Mr. Attorney, Do you or any

of the King's Council think fit to fay any thing

to this Queftion?

Mr. Att. Gen. My Lords, we that are of the

King's Council do not think we have any Occafion

to be heard to this Queftion.

L. H. Stew. Then, my Lords the Judges, what

fay you to it ?

4. A 2 L.C.7.
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L. C. J. Holt. If your Lorddiips pleafe, I will

again repeat the Queftion ; it is this

:

If A dccompanieth B in an unlawful A5lion,

in which C is not concerned, and C happeneth

to come in the way of B, after the firfi A5iion

(that is, the unlawful A£lion, I fuppofe) is

fully over, and happeneth to be killed by B,

without the AJfiftance of A ; whether A is

guilty of that Man^s Murder ?

And I do humbly conceive with great Clear-

nefs, That A is not guilty at all. For here is no

Relation to the firft unlawful Aft that he was en-

gaged in, but that is all over and determined -,

and then C cometh in the Prefence of B, who
killeth him, and of ^^ who had no Knowledge of

any Malice between them, or any Defign of his

Death. This is meerly accidental, and doth not

depend upon the firft unlawful Adion ; and there-

fore A is not goilty.

L. C. J. Treby. My Lords, I think there can be

no Difference of Opinions in this Cafe : For it is

plain there was an unlawful Aftion in which they

did agree, (as a Riot or Affault to beat or wound

a Man or the like) and if Death had enfued, they

both had been guilty of Murder, as well he that

looked on, as he that gave the mortal Wound.

But then the Queftion addeth further. That the

Aftion to which chey agreed was fully over, and

there only happeneth to be a Continuance of their

Prefence together -, and there being an old Grudge

between one of the Parties and a third Man, and

the Party who had that old Grudge, meeting with

"his Enemy, executeth it then upon him, and

murdereth him ; this doth in no Sort affeft the

other that was prefent, and had joined in the for-

mer unlawful A6lion that was over. In the former,

he did join and concur, and therefore if Death

had enfued, they had been both guilty : In the

latter, he did not join and concur; and therefore

though Murder did happen in his Prefence and

Company, he is not guilty, but only the Party

that aftually killed is.

Mr. J. 'Nevill. My Lords, I am of the fame

Opinion.

L. H. Stew. If you are all of the fame Opini-

on, I think you need fay no more.

Judges, We are all of the fame Opinion, my
Lords.

L. H. Stezv. My Lords, all the Judges are of

the fame Opinion •, and now I think it is your

Lordfhips Refolution to adjourn to the Houfe.

Lords. Ay, ay.

L. H. Stew. This Court is Adjourned to the

Houfe of Lords.

And then the Lords returned to their Houfe in the

fame Order, and there prefenth/ Adjourned till

the next Morning.

Die Sabbati ^arto Februarii 1692.

ABout four of the Clock in the Afternoon,

the Lords came from their Houfe in the

former Order into the Court in Wejlminjler-Hall

:

and being feated on their Benches, and his Grace

the Lord High-Steward in the Chair before the

Throne, Proclamation was made for Silence

;

and the Judgment of the Peers was demanded,
and delivered in this Manner.

L. H. Stew. My Lords, Your Lordfhips have

now heard all the Evidence both againft the Pri-

soner and for him : The next Thing is your

Lordfhips.Judgment, and for that the Method is

this, Your Lordfhips Opinions are to be deliver-

ed in the Abfence of the Prifoner. The Queftioa
that your Lordfhips are to deliver your Opinion
about will be this :

Whether my Lord Mohun be guilty of the Mur^
der (?/ William Mountford, whereof he Jtands

indited, or Not guilty ?

The Order of delivering your Opinions muft
be, to begin with the youngeft Baron, and fb

upwards ; and therefore I muft defire your Lord-
fhips to allow me to take your Judgments di-

ftindlly, and that I may write them down.
Ij)rds. Ay, ay.

L. H. Stew. My Lord Lemfter, is my Lord
Mohun guilty of the Murder whereof he ftandeth

indiftr.d, or not guilty.

'The Lord Lemfter/ooi up in his Place uncovered,

and laying his Right-hand on his Breajl, pro-

nounced his Judgment thus

:

L. Lemfter. Not guilty upon my Honour.
The fame ^eftion was feveraUy asked of all the

Lords, who in the fame Form delivered their

Opinions as foUoweth:

L. Capel. Guilty upon my Honour.

L. AJhhirnham. Not guilty upon my Honour.
L. Cholmondley. Not guilty upon my Honour.
L. Godolphin. Not guiliy upon my Honour.

L. Osborne. Not guilty upon my Honour,
L. Arundel of Trerke. Not guilty upon my

Honour.

L. Crew. Not guilty upon my Honour.

L. Cornwallis. Not guilty upon my Honour.

L. Granville. Not guilty upon my Honour.

L. Berkley of Stratton. Not guilty upon my
Honour.

L. Lexington. Not guilty upon my Honour.

L. Lucas. Not guilty upon my Honour.

L. Clifford of Lansborough. Guilty upon my
Honour.

L. Colpeper. Guilty upon my Honour.

L. Vaughan. Not guilty upon my Hpnour.

L. Jermyn. Not guilty upon my Honour.

L. Leigh. Not guilty upon my Honour.

L. Lovelace. Not guilty upon my Honour.

L. Brooke. Not guilty upon my Honour,

L. Hunfdon. Not guilty upon my Honour.

L. Chandois. Not guilty upon my Honour.

L.Willoughby of Parham. Not guilty upon my
Honour.

L. Evers. Not guilty upon my Honour.

L Fitzwalter. Not guilty upon my Honour.

L. Morley. Not guilty upon my Honour.

L. Berkley of Berkley. Not guilty upon, my
Honour.

L. Be-la-Ware. Not guilty upon my Honour.

L. Willoughby of Eresby. Not guilty upon my
Honour.

L. H. Stew. My Lord Vifcount Villiers, &c.

Vifc. Villiers. Not guilty upon my Honour.

Vifc. Longueville. Not guilty upon my Honour.

Vifc. Weymouth. Guilty upon my Honour.

Vifc. Newport. Not guilty upon my Honour.
_^

L. H. Stew. Earl of Warrington, &c.

Earl ofWarrington. Guilty upon my Honour.

Earl of Scarborough. Not guilty upon my Ho-
nour.

Earl of Marlborough. Not guilty upon my
Honour.

Earl of Mountague. Not guilty upon my Ho-
nour.

Earl of Monmouth. Guilty upon my Honour.

Earl of Falconberg. Not guilty upon my Ho-
nour.

Earl
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Ea^d of Portland. Guilty upon my Honour^

Earl of Abin^ton. Not guilty upon my Honour,

E. of Rochejier. Guilty upon my Honour.

Earl of Nottingham. Guilty upon my Honours

Earl of Radnor . Not guilty upon my Honour.

Earl of Macclesfield. Not guilty upon my Ho-
nour,

Earl of Fever/ham. Not guilty upon my Ho-
nour.

Earl of Craven. Not guilty upon my Honour.

Earl of Carlifle. Not guilty upon my Honour.

Earl of Bath. Not guilty upon my Honour.

Earl of Effex. Not guilty upon my Honour,

Earl of Sandivich. Guilty upon my Honour.

Earl of Scarfdale. Not guilty upon my Ho-
nour,

Earl of Sunderland.

nour.

Not guilty upon my Ho-

Earl of "thanet. Not guilty upon my Honour.

Earl of Cheflerfield. Not guilty upon my Ho-
nour

Earl of Carnarvon. Not guilty upon my Ho-
nour.

Earl of Kmyfion. Guilty upon my Honour.

Earl of Stamford. Not guilty upon my Honour.

Earl of Rivers. Not guilty upon my Honour.

Earl of Mulgrave. Not guilty upon my Ho-
nour.

Earl of Manchefier. Not guilty upon my Ho-
nour.

Earl of Weflmoreland. Guilty upon my Honour.

Earl of Bullinghrook. Not guilty upon my
Honour.

Earl of Clare. Not guilty upon my Honour,

Earl of Denbigh. Not guilty upon my Honour,

Earl of Northampton. Not guilty upon my
Honour.

Earl of Bridgwater. Guilty upon my Honour.

Earl of Bedford. Not guilty upon my Honour,

Earl of Huntingdon. Not guilty upon my Ho-
nour.

Earl of Kent. Not guilty upon my Honour.

Earl of Shrewsbury., Not guilty upon my Ho-
nour,

Earl of Oxford. Guilty upon my Honour.

L. H. Stew. My Lord Chamberlain, ^c.

Earl of Dorfet. Not guilty upon my Honour.

L. H. Stew. My Lord Steward, i^c.

Earl of Devon. Not guilty upon my Honour.

L. H. Stew. My Lord Great Chamberlain, i^c.

Earl of Lindfey. Not guilty upon my Honour.

L. H. Stew. My Lord Marquifs of Hallifax, &c,

L. Marquifs of Hallifax. Not guilty upon my
Honour.

L.H.Stew. My Lord Duke of 5/. yfZ^^wj, &c.

Duke of St. Albans. Not guilty upon my Ho-

nour.

Duke of Northumberland. Not guilty upon my
Honour,

Duke of Ormond. Not guilty upon my Honour,

Duke of Somerfet. Not guilty upon my Ho-
nour.

Duke of Norfolk. Not guilty upon my Ho-
nour,

L. H. Stew. My Lord Privy Seal, ^c.

Earl of Pembroke. Not guilty upon my Ho-
nour.

'Then his Grace the Lord High Stewardflood up un-

covered, and laying his Right Hand on his Breafl,

pronounced his Grace's own Judgment thus :

L. H. Stew. My Opinion is. That my Lord
Mohun is not guilty upon my Honour.

Then his Grace feated himfelf again in the Chair^

and numbered up the Opinions of the Peers,

L. H. Stew. My Lords, I have carefully ta-

ken your Lordfhips Opinions, and find the Num-
bers to be thus : My Lords that have found my
Lord Mohun to be Guilty are Fourteen •, my Lords
that have found him Not guilty are Sixty-nine,

Call for the Prifoner.

Proclamation was made for the Chief Governor of
the Tower to bring forth the Body of the Pri^

finer., and he was brought to the Bar as before

:

And Proclamation for Silence was made.

L. H. Stew. My Lord Mohun., you have been

indifted for the Murder of William Mountford j

upon your Arraignment you have pleaded Not
guilty, and have put your felf upon the Judg-
ment of your Peers •, and your Peers have confi-

dered what hath been faid both for and againft

you, and the Judgment of my Lords is this,,

That your Lordlbip is Not guilty : Your Lord-

fhip is therefore difcharged. Make Proclamation

for diffolving the Commiffion.

CI. of Crown. Serjeant at Arms, make Procla-

mation.

Serjeant. O Yes.

CI. of Crown. Again,

Serjeant. O Yes.

CI. of Crown. Again.

Serjeant. O Yes.

CI. of Crown. My Lord High Steward of Eng-

land his Grace, doth ftraightly Charge and Com-
mand all manner of Perfons who have given their

Attendance here, to depart hence in the Peace

of God, and of our Sovereign Lord and Lady the

King and Queen ; for his Grace the Lord High
Steward of England intendeth to difTolve his Com-
miffion,

Which the Serjeant at Arms repeated^ and at the

End of it^ his Grace flanding up,, and holding

the White-Staff in both his Hands., broke it in

two, by which his Commiffion was dijjblved.

Marq. of Carmarthen. Is it your Lordfhips

Pleafure to Adjourn to your own Houfe I

Lords. Ay, Ay.
Marq. of Carmarthen. This Houfe is Adjourned

into the Houfe of Lords.

And then the Peers returned to their own Houfe

in the fame Order:



554 Proceedings againjl Kendall and Roe, MIc. 7 Gul. III.

CLII. Proceedings between the King ai^d Thomas Ke^idall and Richard
Roe, in the King's Bench, on aii Habeas Corpus upon a Commitment for
HighTreafon. Mich. 7 Gull. III. Odob. 31. 1695.

N 'Thurfday OEloler the 3 1^, 1 695, the

Prifoners being brought up into Court

on the Habeas Corpus, the Keeper of

Newgate, to whom the Writ was

direcSted, returned the Caufe of their

Detainer to be a Warrant under the Hand and

Seal of Sir William 'Trumball, Knight, one of His

Majefty's moft Honourable Privy Council, and

principal Secretary of State, direfted to the Keep-

er of Newgate, or his Deputy, prout fequitur,

" Thefe are in his Majefty's Name to authorize
*' and require you, to receive into your Cuftody
*' the Bodies of "Thomas Kendall and Richard Roe,
*' herewith fent you, they being charged with
*' High Treafon, in being privy to, and afllfting

*' the Efcape of Sir James Montgomery, out of
" iht C'a^ody oi William Sutton, one of His Ma-
" jefty's MefTengers in Ordinary, and charged
*' with High Treafon. You are to keep them
'* in fafe and clofe Cuftody, until they iliall be
*' delivered by due courfe of Law : And for fo

** doing thisfhall be your Warrant. Given at the
*' Court at Whitehall \hQ 24th Day of 0^. 1695."

Sir Bartholomew Shower moved that the Return
itifgat be read, and then that it might be filed :

And Mr. Attorney owning that he had been at-

tended with a Copy of it, and having nothing

to fay againft it, the fame was accordingly filed.

Then Sir Bartholomew Shower took Exceptions

to the Return.

Sir Bart. Shower. My Lord, I am of Coun-
cil for thefe two Prifoners ; and what we defire

at prefent is only that they may be bailed, though
perhaps we might pfefs to have them difcharged,

and that upon good Reafon.

To induce your LordOiip to bail them, I muft
beg your Lordfhip's Pardon, and I hope Mr,
Attorney will hold me excufed, if I make a

Qaeftion whether the Perfon committing hath

any Authority for fuch a Purpofe ; it is for my
Clients, who think themfelves aggrieved by this

Imprifonment ; and in Truth they fay. That they

are fomewhat hardly dealt withal in this Cafe

;

for the Information againft them is only for be-

ing privy to and affifting the Efcape of the Cen-
tinels, who were privy to Sir James Montgomery's

Efcape:- But this is Fad:, of which the Court
will not take Notice, and therefore I fhall con-

fine my felf to the Return, as it appears before

your Lordfhip.

With Submiflion I muft infift upon it, that a

Secretary of State, quatems Secretary, cannot
commit for Treafon or Felony ; he is not an
Officer for fuch a Purpofe in common Parlance.

The Word Secretary imports only a Writer of
Letters or other Efcripts for a Superior ; and as

Spelman explains the Word, this is the Senfe of it,

with the Addition of Secrecy, of Privacy ; and
fo is his Glojfary upon that Word. He is not a

Privy Counfellor quatenus a Secretary, nor is he
a Juftice -, and though perhaps in Faft he may
be in the CommifTion, yet unlefs he hath taken
the Oath of that Office upon a Dedimus, he can-

not aft as fuchl And I have ken five or fix

Privy Counfellors at a Time appearing at a Sef-

fions of the Peace for this County, in the Cafe

of the Duke of Bedford's Power as Cujlos Rotu-

lorum, to remove the Clerk of the Peace ; and
when Intimation was made to them of the Ju-
fticesOath, which they had not taken, theyrefu-

fed to vote, and did thereupon withdraw. Here
Sir William Trumhall cannot be prefumed or in-

tended to be a Juftice of the Peace, becaufe the

Commitment by him is as Secretary, and not as

Juftice ; and fo is the Return : And upon the

Return, the Authority by which he commits

ought to appear, otherwife the Return is vici-

ous ; and here doth appear none but that of Se-

cretary. Now if the Office of Secretary doth not

imply and carry in it a Power of Commitcing,

then this Commitment is erroneous.

Our Conftitution hath diftributed the Adm.ini-

ftration of Juftice, both in criminal and civil Caufes,

into feveral Courts, and hath appointed feveral

Officers for feveral Purpofes, fomc for civil, fome

for criminal Matters ; and in Criminals fome are

to examine and commit, others to obey and carry,

others to receive and keep -, fome to try and fen-

tence, others to execute ; each hath his proper

Province : And of thofe your Lordfhip will take

Notice, as alfo of their feveral Duties and Powers,

and fb do our Law Books. But a Secretary is a

Court Officer of State, not relating to the Admi-

niftration of Juftice.

You take Notice, as do our Books, of Head-

boroughs, Conftables, .Sheriffs, Coroners, Ef-

cheators, and the like : But neither Coke, Cromp-

ton, Fitzherhert, Smith, or any Book which'treats

of the Jurifdiftion of Courts, the Pleas of the

Crown, or the Officers of Juftice, do ever men-

tion a Secretary of State ; his Office rather re-

lates to foreign Negotiations than domeftick 5

and if any home Affairs fall under his Cognizance,

it is rather as an Intelligencer, than with any

Relation to Criminals, Prifons, or Gaolers, ^c.

In all the Debates about the Liberty o^ the Sub-

jefts, and wrongful Commitments, which were in

Parliament in 4 Car. I. or 1628, and amongft

all the Precedents mentioned there upon each

Side, which are Multitudes, there is none by a

a Secretary : It is true, there are divers per man-

datum Dom' Regis, by Warrant from the Lords of

the Council. I have perufed Dr. Franklins Annals

of King James the iji. fol. z6i. and Rujhworth,

Vol. I. .458. and can find none by a Warrant

from a Secretary. I have read Coke's, Selden's, and

Littleton's, Arguments upon, that Subjeft, but fee

nothing of a Secretary's Commitment. And it

feems very ftrange, if fuch a Power were lodged

in this State Officer, that there fhould be no Pre-

cedents for it in thofe Times, when extrajudicial

and general Warrants were fo frequent, that they

became a Grievance to the People, and fuch a one

as laid the Foundation for the Petition of Rights.

I fhall not controvert the Power of the Coun-

cil at prefent, becaufe it doth not concern the"

prefent Queftion : All that I can obferve in the

Cafe is, that it firft began to be praftifed in

S\v Lionel Jenkynsh Time ; and yet even in 1678,
when the Popifh Plot had increafed the Number

I

I
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of Prifoners to a wonderful Degree, it is no-

torioufly known, that the Chief Juftice Scroggs

was frequently and often fent for to Whitehall

to examine, and commit, and grant Warrants.

And fome time fince the Secretaries of State have

thrown that Burden off from themfelves upon

their Secretaries under them, who have been

fworn Juftices of the Peace -, and Mr. Bridgeman

hath accordingly executed the Office of a Jufcice

of Peace at Whitehall, and that frequently. It

hath been a Queftion, Whether a Chancellor or

Keeper of the Great Seal can commit ; and the

better Opinion hath been that he cannot: And it

(eems to be agreed by Glanvill's and other Cafes

in Moore's Reports, 839, ^c. that his Commit-

ment is illegal, unlefs for a Caufe within his Jurif-

diftion, as a Court of Equity : and the Matters

mufl: fo appear. I mufl: agree, that any Man
may apprehend another for Felony or Treafon

;

but there is a vaft Difference between an arrefting

of a Traytor or Felon upon Sufpicion or Know-
ledge, and a formal Commitment to Prifon, with

a Charge of Treafon. And I am fure Mr. At-

torney General will not infift upon this Reafon -,

for then the Confequence will be, that any Man
may commit as well as a Secretary : And I fuppofe

that Doftrine will fcarce be allowed, though I

think that any Man may as well as he. The
Reafon of an Apprehenfion upon Sufpicion, or

Hue and Cry, or the like, is not to detain, but

to carry to a Conftable or Juftice, as in 3 In/}. 52.

Then here the Gaoler doth not return that he

detains him, becaufe he is guilty or fufpefted, but

becaufe by virtue of a Warrant he is committed

to his Cuftody.

Befides, the Reafon of our Law is againft it

;

for a Secretary cannot adminifter an Oath. Now
the Law requires that no Man fhould be commit-

ted by an extra-judicial Warrant, unlefs upon

Oath. If there be but a Sufpicion, there ought

to be Oath of the Caufe of that Sufpicion ; for

the Perfon committing cannot commit upon an-

other's Sufpicion, unlefs there be Oath of fome

reafonable Caufe for it. He cannot take Bail

for any Perfon accufed, he cannot take a Recog-

nizance to profecute : And I may very well chal-

lenge any Man living to fhew me any one Re-

cognizance ever returned into any Court, that

was taken by a Secretary, either for Appearance

of a Criminal, or for the Profecution of one:

And the Praftice is always otherwife ; for they

have often taken Bonds to the King, with Condi-

tion to appear here. And your Lordfhip and

the Court hath often had much Trouble in that

Matter ; for tho' they were bound to appear here,

the Court hathrefufed to record their Appearance,

becaufe no Recognizance returned or taken, where-

upon to found fuch an Appearance.

Now it feems ftrange, nay abfurd, that our

Conftitution, which we admire for its Wifdom,

Ihould appoint an Officer who fhould commit,

and yet cannot give an Oath whereon to found a

Commitment, that cannot bail, that cannot take

any Recognizance to profecute : This is to make

the Liberty of the Subjeft very precarious, not-

"withftanding the many Laws and Sayings of

Judges in favour of it.

A Secretary is not obliged within the Statutes

that require Juftices to return the Informations

and Examinations of the Perfons accufed, and

WitnefTcs ; which is a Method prcfcribed by the

Wifdom of our Anceftors, both for the Service

of our King and the Subjefl: j and may upon
Icveral Occafions prove qfeful to each.

_

This I may fay, that Mr, Secretary Coventry
did fcruple it, and upon good Advice, even
from Sir William Jones, he took the Oath of a
Juftice of Peace. Now, my Lord, I think
that thofe Exceptions to this Power of a Se-
cretary may very well be thought to render
it fo far a doubtful Queftion, as to induce Mr,
Attorney not to oppofe our being bailed, to a-

void any further mention of this or any other
Queftion.

But fuppofing that a Secretary can commit,
yet in this Cafe the Parties ought to be bailed

according to the Haheas Corpus ASt;* for the
-Aft commands, that they fhall be forthwith bail-

ed, unlefs they be committed for Treafon or Fe-
lony, fpecially mentioned and exprefTed in the
Warrant; and if it be fpecially exprefTed, then
upon Prayer, if not indifted, they are to be bail-

ed the laft Day, ^c. Now here the Commitment
of a Perfon charged with Treafon, if it goes
no further, then unqueftionably the Parties ought
to be admitted to Bail, becaufe that the High
Treafon is not fpecially exprefTed -, fo a Commit-
ment for Felony generally would bring a Man
within the Benefit of the Ad to be bailed, becaufe

the_ Species of the Felony is not exprefTed.

This is plain, and cannot be denied. Then I

muft further argue, that if the Fads mentioned
after the Word High Treafon be not, or can-^

not beTreaibn, it muft be allowed to me, that

it is the fame as if it had been for High Treafon
generally, and without more Words : For if there

be not a Species of Treafon exprefTed, then we
are ftill admiffible to Bail ; this muft be ac-

knowledged.

Now that the fubfequent Matter exprefTed af-

ter the Word Treafon is not any Species of

Treafon, I fhall endeavour to make out thus:

A being privy to, and afTifting the Efcape of

Sir James Montgomery, out of the Cuftody of
a Meflenger, and charged with High Treafon,

is not any Species of Treafon, it is not Treafon.

Firfl, I may with a great deal of Colour

make a Queftion whether the refcuing or help-

ing the Efcape of one in Cuftody for Treafon,

be Treafon, or only Felony : If the latter, then

the Commitment is erroneous.

At the Common Law the helping any Prifon-

er to efcape was Felony, and lb is, 2 Lift. 589.
Now the Law in this Refpeft is not altered other-

wife than by i Edw. ?. . de frangentibus prifonam,

and that Statute was rather to make it lefs penal

than more ; and if to promote the Efcape of one

impriibned for Treafon, was at the Common Law
but Felony, then this Statute feems not to make
it a greater Offence ; for it is in the Negative, that

none fhall undergo Judgment of Life or Mem-
ber for the breaking of Prifon, unlefs, the Caufe,

for which the Imprifonment was, did require fuch

a Judgment, if the Party were convided.

The Lord Hale, in his Pleas of the Crown,

faith J
that Breach of Prifon turns into Felony

only, though the Party were committed for Trea-

fon ; though in another Place he feems to be

of another Opinion. Now my Argument to

make this a Doubt is this : By 2 Hen. 6. G*ip.

ult. to break Prifon when committed for Treafon,

is declared to be Treafon -, which would be

needlefs, if it had been Treafon before. By

25 Edw. 3. nothing is to be Treafon, ,but what

is

* 31. Car. II. cap. 2. §. 7,
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is there declared to be fuch; and by i Mar.
all Treafons and Declarations of Treafons made
by any Aft of Parliament fince 25 Edw. 3. are

repealed. So that by this way of arguing fuch

Efcape was only Felony.

There is one Cafe, viz. Beujled's, \6 Car. i.

Jones Rep. /^i^. upon an Infurreftion \n Surrey,

where it is held, that if a Man be committed
for Treafon, and another breaks the Prifon, and
by that Means the Traitor efcapes, this was
Treafon in the Refcuer, and there was one ac-

cordingly indidled and arraigned ; but I find that

he was acquitted ; and though the Books fay it

was for want of full Evidence, yet it is more
than probable, that it was the beft Ingredient

in his Cafe, that the Judges doubted what Of-

fence it wasj whether Treafon or Felony. Now
that Cafe is founded upon Stamford's Pleas of
the Crown., 32. and all that is in Stamford is

a Quotation of a Cafe in the Year Book, viz.

in I Hen. 6. 5. that the Efcape of a Traitor im-

prifoned was held Treafon : But there it is put

with a quodnota, as a ftrange Thing, and fome call

it Petit Treafon : But however, it was a ftrange

Thing, fince we find in 2 Hen. 6. an Ad of

Parliament made to declare it Treafon-, which
is improbable that fuch a Law fhould be made,
if the Judges had the Year before juftly con-

demned the poor Refcuer. So that either they

doubted the Law of that Cafe, or that Cafe had
fome other Ingredient in it, than the Book informs

us of.

This is not for receiving, aiding, and comfort-

ing a Traitor^ knowing him to be fuch, as was
the Cafe of Abington, who aided Henry Garnet

the Superior of the Jefuites in 3 Inji.- 138. but

this is only for affifting the Efcape : But fup-

pofing that fuch an Affiftance to efcape, or refcue

of one committed for Treafon, were Treafon, and
not Felony, yet in this Cafe, as this "Warrant

is, it is neither Felony nor Treafon ; for.

Secondly., Here is no legal Commitment of Sir

James Montgomery ; and confequently the helping

him to efcape is not Treafon. My Lord
Coke 3 Infl. 70. on i Edw. 2. fays, that a volun-

tary Efcape of a Prifoner can be no Felony,

unlefs the Prifoner be under lawful Cuftody by
a lawful Warrant expreffing the Offence. Now
there can be no Pretence, but that the fame
Rules muft hold in Cafe of a Traitor's efcape,

as to the Warrant of Commitment, and lawful-

nefs of Cuftody, as doth in Cafe of Felony.

Now if the Party commanded to receive, or the

Party to whofe Cuftody he is committed, were
no lawful Officer, then fuch Cuftody cannot

make the Refcuer guilty of any capital Offence.

Co. 2. Infi. 550. faith, that falfe Imprifonment
is not within the Law in this Cafe •, now there

can be no lawful Warrant in this Cafe, becaufe

the Officer was not a lawful one. This is not the

Cafe of one carrying to Prifon, for then it would
have been fb exprefied ; but here it is under the

Cuftody of a Meffenger, and charged with Trea-

fon, which fuppofes it a Cuftody with a Charge

by way of Commitment. Then my Lord* Coke

explains what is a lawful Warrant, and that is two-

fold ; either when the Offence appeareth by Mat-
ter of Record, as a Capias upon an Indiftment,

Inquifition, or Prefentment •, or when it doth not

appear fo, but only upon Oath, that a Felony is

committed, and the Party is committed for the

fi.me to Gaol. And he tells us, that there is a

great diverfity between them ; for in the firft, the

breaking of Prifon is Felony, though there were
none committed ; but in the other Cafe, where
there is no Record of an Accufation to found a

Commitment on, if there be no Felony committed
by him, who is committed to Prifon for a fup-

pofed Felony, the breach of Prifon is no Felony.

Now this makes another good Exception to the

Return, that here doth not appear, that there

w'as either an Indiftment or Appeal, or that there

was a Felony or Treafon committed ; and one of

them is neceflary.

There muft be a Felony done at the time of the

Commitment; for a Relation, which is a Fidion

in Law, fhall never make a third Perfon a Felon j

as Plowd. 401. if there be a Stroke or Wound one

Day, and Death enfues upon another Day, this is

Murder in the Party from the firft Stroke ; but the

refcuingof fuch a Criminal before the Death is no

Felony ; which further fhews, that a Felony done

is neteffary to make the Efcape a capital Of-

fence.

In 2 Infi. gg i . Coke faith two or three times

in four Pages, that the Weight of the Bufmefs

depends upon the Lawfulness of the Warrant, or

Mittimus j and he faith, that it muft be in Writ-

ing, in the Name, and under the Seal of him
that makes the fame, expreffing his Place, Office,

and Authority, by force whereof he makes the

Mittimus, as is to be direfted to the Gaoler ; and
it muft contain the Caufe more efpecially, and
with more Certainty, than a Writ of Capias need

to do, becaufe the latter is founded upon a Re-
cord, unto which a Refort may be had. Then he
faith, that if a Warrant be not lawful, it is no
Felony in the Gaoler to fufitr him to efcape.

Now here, we fay, it doth not appear what the

Warrant was, upon which Sir James was in Cu-
ftody ; and a Meffenger is not a lawful Gaoler i

he is merely a Conveyancer of a Meffage, Notice,
or Summons ; and the Pradlice of making their fe-

veral Houfes Prifons is but of late date ; our Law-
Books do take no notice of him as any legal

Officer.

Gaolers have Fees, are fubjed to Profecutions

for Extortions a Meffenger is not within the

Laws concerning it ; for he cannot take Fees
colore Officii, who hath no Office ; he is, at moft,

but a Gentleman Porter. I have often heard this

Method of Commitments to the Cuftody of Mef
fengers feverely cenfured ; and though any Man
may be ordered to carry another to a Prifon, yet

he cannot therefore become a Gaoler to detain

him, as fome Meffengers have done, for Nine
or Eleven Montb.s, or more. How long Sir James
was in Cuftody, I cannot tell •, but furely the Law,
which requires Commitments to the County Gaols,

is fufficient Evidence of the Infufficiency of a
Meffenger's Power to detain ; and if he could not

legally detain, the Confequence muft be, that the

Efcape or Refcue is no Treafon.

Befides, here it doth not appear, that S\}: James
was in Cuftody for Treafon ; it is faid, that he
was in Cuftody, and charged with Treafon: The
laft might be upon Accufation by Oath, or by an
Indictment, and yet not charged in Cuftody with

Treafon.

Then it is not faid with what Treafon Sir Jatms
was charged ; it might be for fuch a Treafon,
wherein the receiving or helping to efcape was
not Treafon •, and it might be for Treafon gene-

rally, and then Sir James was bailable ; and it

will be hard to exclude the Refcuer from Bail,

when the Perfon refcued might challenge it.

2 Then
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Then further, though the Warrant be lawful,

and in particular for Felony, and the Gaoler do
willingly fuffer him to efcape, yet till the Prifoner'

is attainted, the Gaoler fliall not anfwer to the

Efcape, though the Prifoner be indifted ; and
there is a very good Reafon affigned for it, be-

caufe the Felony of the Prifoner ftall not be tried

between the King and the Gaoler, for that he is

a Stranger to it. Now a Refcuer or Affiftant of

an Efcape is the lame with a Gaoler in this Cafe,

and fhall not be in a worfe Condition. It is true,

the Party himfelf, if he breaks Prifon, may be

ind idled for the Efcape before he be tried for the

Felony : Now the Reafon of this holds for our be-

ing bailed, for that it is impoffible that we can be

tried in this Cafe, becaufe Sir James Montgomery '\%

dead, and was never attainted, or fo much as in-

difted. Lord Hale agrees with this too, that if

the Prifoner break Prifon, he may be arraigned of

it before he be convidt of the firtl Felony ; but

the Gaoler permitting a voluntary Efcape, fhall

not be arraigned till the Prifoner be firft attaint

;

for if the Prifoner be acquit, the Gaoler is dif-

punifhable as to any Capital Offence, or if the

Prifoner die before Attainder, the Refcuer fhall

only be fined and imprifoned.

Now fuppofing the affifting the Efcape of one

committed for Treafon, as fome Books feeni to

fay, fhall make the Refcuer partake of the fame

Crime, for which the Party refcued was commit-
ted j yet if a Secretary cannot commit, or if a

Meflenger's Houfe be not a lawful Prifon *
, or

if Sij: James Montgomery's, Offence be not fpecially

enough expreifed, or if by reafon of his Death the

Efcape be only finable, then thefe Prifoiiers ought

to be bailed.

„. „, ^ Mr. Attorney GeneraL e contra.
Sir Thomas Trevor. ~ .

, ,
. ^

,
.

faid, that they ought not to be

bailed, becaufe committed for Treafon fpecially

expreffed -, that harbouring a Traitor, knowing
him to be fuch, was Treafon-, that there were no

Acceflaries, but all Principals in Treafon ; that

refcuing him was a comforting of him -, that to

refcue a Felon, was Felony -, to refcue a Traitor,

was Treafon ; that a Meffenger was a lawful Of-

ficer, and that any Man might imprifon a Tray-

tor i that Sir James Montgomery's, Death was Mat-
ter of Evidence upon the Trial ; that they need

not kt forth a Treafon committed, or an Attain-

der, though perhaps it would be neceffary to prove

it when the Prifoners came to be tried -, that the

Power of a Secretary to commit had been fettled

(but he could not fay when) that there were ma-
ny Precedents, which he doubted not to produce,

and therefore prayed time to look into it.

Mr. Solicitor fpoke much to the

fame effed, with this further. That
the Prifbner's Council admitted, that the Privy

Council might commit, and a Secretary of State

was much more antient •, that as to the Meffen-

ger, a Gaoler de faSfo was within the Law ; that

thole Perfons were wrong doers, and that they

could not take advantage of their own wrong

;

and therefore the Infufficiency of Sir James Mont-

gomery's, Commitment was not material -, and that

this Warrant heed not be fo certain and fpecial as

an Indiftment, which muff have Time and Place ;

and that if Commitments be good in Subftance,

the fame was enough ; and therefore prayed that

they might be remanded.

Sir Bartholomew Shswer replied. That the Com-
mitment of a Secretary was never yet allowed %
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that the fame was always complained of ; that
though it were Treafon to refcue one committed
for Treafon, yet here it did not appear to be fo j

that though in Trefpaffes a Man cannot take Ad-
vantage of his own Wrong, yet that was not the
Queftion

; becaufe if Sir James was not legally in
Cuftody, then this Fad was not Treafon ; that
the Infufficiency of his Commitment was an Ad-
vantage allowable, efpecially in favorem vita ;

that though Sir James's. Death did not appear up-
on the Return, yet it was a Reafon to induce the
Court to bail, fince they might bail in Cafes of
Fligh Treafon fpecially expreffed ; and if the Court
were informed that they could not be tried, it

would be hard to detain them in Cuftody.
Lord Chief Juftice Holt. How were the Com-

mitments at Common Law before Juftices of Peace
were inftituted .? It is true, my Lord Coke faith,
that none could be imprifoned till IndicTiment,
but that deferves Confideration. If you were to
enquire, and fearch in the Tower, undoubtedly
you will find Commitments there by Secretaries of
State ; look into the Refolutions in Anderfon.

Mr. Juft. Rokehi. I can fee no reafon upon the
whole matter, why they fhould not be bailed ; but
fince Mr. Attorney is not prepared, and has had
fo little Notice, it is fit he fhould have time. Ac-
cordingly Wednefday next was appointed.

Then Sir Bartholomew Shower moved, that they
might have their Wives and Friends, and a Soli-
citor come to them, for that hitherto they had
been kept clofe Prifoners, Which was granted ac-

cordingly.

Upon Wednefday the fixth of November the Pri-

foners were brought up by Rule of Court ; and
Sir Bartholomew Shower moved again, that they
might be bailed, and that if Mr. Attorney thought
fit to oppofe it, he prayed to be further heard,

for that he had more matter to alledge to juftify

the former Exceptions to the Return.

Then Mr. Attorney and Mr. Solicitor and Sir

William Williams came into Court.

Lord Chief Juflice. Mr. Attorney, here are

Kendall And Rowe brought up by Rule, and their

Counlel defire to know whether you oppofe their

being bailed •, for if you do, they defire to be fur-

ther heard to the Return ; you had beft confider

of it.

Mr. Attorney General. I fliould not have fb

much oppofed it, but that feveral Queftions have
been made and argued here at the Bar ; as, that

a Secretary hath not power to commit, that this

Efcape is not Treafon, that a Meffenger is not a
legal Officer ; and fince thefe thing have been
ftarted, I muft infift upon it that this is a good
Return, and that they ought to be remanded.

L. C. Juftice: Then we muft hear them again.

Sir Barth. Shower, My Lord, we do with Sub-

mifllon infift upon it, as I did the other day, that

a Secretary is not fuch an Officer, as hath a Power
of committing for Felony'or Treafon : I have fur-

ther looked into it, and do find fomewhat in the

Books concerning it, more than the King's Counfel

did laft time urge, but not enough to warrant fuch

a Power in the Office of a Secretary, and a great

deal more againft it. What I find I fhall offer to

your Lordfhip's Confideration, as it appears upon

the Words of the Books, and fubmit it to your

Judgment.
My Lord, I have perufed the Refolutions of

the Judges in 34 Eliz, i Anderfon 297, 298. and

4 B I muft

* See Proceedings againft Bifliop Atterhury, &c. N". 91. P- 33^'
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I muft own that it is there faid, that one or more

of the Lords of the Council may commit -, how far

that is Law, I Ihall endeavour to examine prefent-

ly : But now I have n^mcd it, I would beg your

Lordfhip to obferve another of thofe Refolv.es •,

though it would be more proper anon, yet I wijl

juft mention it here, apd that is, that there is a

Refolution which condemns this Return, it deftroys

the Power of a Meffenger's Office, and, if it be

Law, my Clients ought to be l^ijed » it complains

that divers Perfons were ag^'inft jL^w ccMwmitted to

Prifon in private Places, and not to any common
or ordinary Prifons, or lawful Officers, as the Sheriff

or other Perfon lawfully authorized to have or keep

a Gaol : fo that upon Complaint made, the Queen'§

Courts could not learn to whom to direft her Ma-
jefty's Writs, and by this means Juftice could not

be don e. Now this feems dirediy calculated for the

4Z domeftick Prifoners, at the Pleafure of the Mef-

fengers ; and if Mr. Attorney will allow thefe Re-

folutions to be of any Authority in one part, he

muft agree it to be the fame in the others.

But I fhall not need it in refped of the Mef-

fengers Franch.ifes, and therefore fhall offer fbme

things to your Confideration againft thofe Refo-

lutions.

In the firfl place they are extrajudicial, and not

the Opinion of Judges upon their Oaths in any

Matter before them ; and I am fure my Lord Coke

did refufe to fubfcribe his Opinion upon fuch Oc-

cafions. They are fuch Opinions, as the Judges

may and often luve varied from, when the Point

hath come judicially in Queflion before them. Se-

veral of the Judges did lb in the Cafe of the Ship-

Money '3 and if they were not binding to the

Judges, who gave the Opinions, much lefs can

they be binding to their Succeffors, as legal Re-

Ibiutions ; and if they be Law, yet they do not

relate to the Office of Secretary, but only to that

of a Privy Counfellor. Now we dp, without any

Difrefpeft to Authority, for pur Clients, infifl up-

on it, that that Refolution is not Law, that one

fingle Prissy Councellor may commit forTreafon.

In the firfl place, what is );here faid, can never

be reconciled to the Rules of Law, that Perfons

committed by them ought not to be delivered
;

for thofe general Commitments were illegal at

Common Law •, and fo it is affirmed in the Petition

of Right ; and very great Opinions have been,

that there is nothing in the Habe^^s Corpus A6b,

but the Penalties and Times, that was not Com-:

mon L^w, and that it is affirmative in fubflance of

the antient Law of this Realm, which makes that

Refoludon to be fufpicious; for if what is affirmed

by it in exprefs Terms (viz. That fuch perfons as

they pall commit^ ought not to be^ delivered) joe not

Law, then what is implied, that one Privy Coun-
fellor may commit, is more doubtful ftiij.

I fhall not inquire into the Occafion of thpfe

Refolutions, nor meddle with what our Hiflories

tell us of that T^me, and the then Jealoufies be-

tween fome great Men ; but, as I f^id before,

thofe are not judicial Opinions, but only a written

Certificate delivered to the then Chancellor and

Treafurer : Befides, there is not one Objection,

which can be made againfl the Power of a Secre-

tary in this Matter, but flands as firm and forcible

againft that of one Lord of the Council ; we
find no Authority for him to adminifter ?n Oath,
or take a Recognizance, and there is no Precedent

Off-either. Ai»d, as I faid the other Day, it looks

abfurd, that a fingle Perfon flxould be afl QfRcer
£0 commit^ and yet cannot do that whieh is necef-

fary in order to it ; he ought to have a Power to

exaniine, and that upon Oath ; and if upon Ex-
amination of WitnefTes it appears that the Party

deferves not to be committed, he ought to have
Power to take Bail, as alfo a Recognizance to pro-

fecute. A Juftice of Peace is fineable by the Juftices

pf Oyer and 'Terminer ^ and Gaol Delivery, if he
rrjisbehave himfelf, or be guilty of a wilful Irre-

gularity therein ; but it will fcarce be faid, that a

Lord of the Council is in thofe Circumflances.

My Lord Coke faith, that a Lord of the Council

is made by fummons and taking the Oath, and
that condnues during the King's Life : It is true

he may be difcharged, and generally it is by
forbearing to fummon him ; fuppofe then it be

pmiffed, and afterward he is fummoned again,

doth he take a new Oath ? When doth this Au-
thority begin .? How doth it continue or end ?

Our Law Books take no Notice of it.

Then further, the King himfelf cannot arreft 4
Man for Treafon or Felony, nor can he com-
mand one in his Prefence to be arretted for Ftrio-

ny or Treafon; fo faid Sir John Mnrkhnm to

Edw. 4. and 2 Inf. 186. per mandat. del Roy is

by Writ, or by Order or Rule of fome Court of

Juftice ; now what Judge is a Lord of the Coun-
cil ? He is to advife the King? and is fworn to

it, and to withftand all Traitors, and to difcovcr

all traiterous Confpiracies, and fo is every Sab-

je6t by his Oath of Allegiance, but the Oath of

a Privy Counfellor contains nothing reladng to

Commitments,

At Common Law, extrajudicial Commitments
were Rarities ; the ufual Practice was to indift,

and then to take them upon a Writ of Capias ;

the antient Law was tender of a Man's Liberty,

and then were the Writs fratned in the Regifter

de odio & atia, i^ de tradendo in Ballium, and the

Writ of Habeas Corpus.

By Magna Charta 19 Hen. 3. cap. 29, which

hath been confirrned forty times by fubfequent

Afts of Parliament, it is enadted^ that }iullus li-

ber homo imprifonetur niji per legem terra., which

I fhall explain anon. This was made upon a

Grievanfe then complained of, viz. illegal Com-
mitments : What could thofe be in that Age,
but taking Mens Perfons without a Record to

found a Charge or Acculation ? and that it was

fo, appears by Coke in his Comment upon thofe

andent Statutes ; He fays, that there is no In-

vafion upon this Lavv till Edivard ^d's Time, and
then the People quickly refented it ; for in

5 Edw. 3. cap. 9. the great Charter is confirm-

ed ; but then in 25 Edw. 3. cap. 9. it is fully

and more at large exprefTed, and recited, that

whereas it is contained in the great Charter of

the Franchifes of England, that none fhall be

iinprifoned, unlefs it fhall be by the Law of the

Land j it is awarded, afTerted, and eftablifhed,

tliat from thenceforth none fhall be taken by Pe-

titio;i, or Suggeftion made to our Lord the King,

or to the Lords of his Council, unlefs it be by In-

diftment or Prefentment of his good and lawful

People of the Neighbourhood, though Magna
Cbaifta, and the reft of the feven Statutes mcntion'd

iri the Petinon pf Right ufually quoted upon thefe

Occafions, be in the General, and have ambigyou?
Words in them, or Words made ambiguous by the

King's Council in moft Ages, yet this is plain and
exprefs, and needs no Strain on pur Side. And I

cgnnot find it ever pretended to on the other Side

to be a Strain, they are lb plain ttiat the Inference

is eafy, and hard to be avoided. I will not, I muft

not
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not fay, that they are Authorities againfl the Com-
mitment by a Privy Council, but methinks they

are ftrong againft an extrajudicial Commitment by
a fingle Lord of the Council, unlefs Mr, Attorney
will argue, that the Council cannot commit by
reafon of this Law, but a fingle Privy Councellor

is out of the Words of the Aft •, and when I hear

that, he may exped: another Anfwer.
Now for the Words ^^r legem teme. : \w Magna

Charta in 2 Infi. 5 1 . my Lord Coke doth indeed

fay, that in fome Cafes a Man may be taken and
arretted before Indidlment or Prefentment ; and
one Cafe which he mentions

, is, by lawful War-
rant, where there is a Witnefs againft an Offender

:

Upon Sufpicion there may be an Apprehenfion,

but there cannot be a Commitment, with a Charge
of an Offence, unlefs there be an Indictment or

Prefentment, or a Witnefs againft the Offender •,

now there can be no Witnefs, but there muft be

an Oath : So it is by all Laws, a Man cannot be

a Witnefs, though he may be an Ini'ormer,un]efs he

be fworn, and by our Law, even Peers, if they

are Witneffes, muft be fworn. Now that a fingle

Privy Couniellor can give an Oath, I can find no

Law or Precedent for it -, it is true, the Privy

Council may adminifter an Oath, and have done

fo for a long time, but that every fingle Member
can do fo, doth not follow, it is no more a Confe-

quence, than that becaufe the Houfe of Peers can

give an Oath, therefore every Peer may at home
do the fam.e. He is one of his Majefty's moft Ho-
nourable Privy Council, and that is all •, and that

is only fas Lmay withRefpeft fay^ when they are

capitularitcr congregati.

Further, my Lord Coke faith, that to make a

Commitment lawful, the firft Requifite is, that he,

or they, who do commit, have lawful Autho-

rity ; now whether a particular Lord of the Coun-

cil hath fuch a lawful Authority, I muft fubmit

to your Judgm.ent,

In ancient Times the Pra6tice was for the Pri-

vy Council not to fend for Men in Cuftody, but

to iffue Citations and Summons, and that by their

MelTengers, as doth the Court Chriftian by their

Purfuivants, who cannot arreft or imprifon, as in

12 Co. Rep. 49. In all the Records cited by Coke

in his Jurifdi5fion of Courts., cap. Privy Council.,

or Prynn's Animadverfions upon that Book, 46.

there is no Precedent mentioned of imprifoning,

or bringing Men into Cuftody, but only Sum-

mons and Citations to appear ; and there are ma-

ny of them.

I fhall not meddle with their Power of com-

mitting for a Contempt, or refufal to anfwer, or

queftion the Authority of the Countefs of Shrews-

bury's, Cafe, 12 Co. Rep. 93. but I urge this only

to fhew the Improbability, that our Law fhould

veft fuch an Authority in each Member of the Pri-

vy Council.

In Prynn's Animadverftons on 4 Injl. it is in his

Comment upon Coke's Epilogue, pag. 422. is a ve-

ry notable Record. RoL Pari. Anno 28 Hen. 6.

num. ^6. where there is an Impeachment of Tal-

bois, for a notable Riot upon feveral Lords of the

Council met within the Palace at JVeftminfter ; and

it is prayed, that he may be fent to the Tower

of London., to be kept without Bail or Mainprize

for twelve Months, to anfwer all Indiftments for

that and other Riots, before the King and his

Juftices in his Bench within that Time ; and if

the Conftable of the Tower fhould fuffer him to

efcape, or go at large, he fhould forfeit One

thoufand Pounds 5 to which Article of the Com-

mons Petition and Bill the King affenteth, lb that

here was an Ad of Parliament ( for fuch it is,

though in form of a Petition granted, as was/

the antient Form ) to inforce a Commitment to

the Tower for any Affront to the Lords of the

Council : Now I would beg leave to obferve, that

it was not by way of Punifhment for the Offence,

but to fecure the Parties to be forth coming to

anfwer an Indiftment, the Punifhment mult be

Fine and Iraprifonment : Now it feems ftrange,

that an Aft of Parliament fhould be made to fe-

cure a Man, in order to anfwer an Indiftment

for an Affault and Riot upon the Lords of the

Council, when any one Lord of the Council

might have committed him, and he might have

been indifted next Term ; for the Fail v/as done

at JVeftminfter in Middle/ex.

I find a Cafe in 1 Leon. 70, 71. it is Newell's

Cafe, he was committed per mandatum Francifci

Wal/ingham, Militis, Principalis Secrelarii, ^ unius

de privato concilia Doniin^e Regime, and the Re-
turn was held infufRcient. I muu agree, that the

Book fays it v/as, becaufe the Caufe for v;hich.

he was committed was not allcdged, and they

amended , the Return, and then they made it

ex fententia ^ mandaio totius concilii privati, ita

quod corpus ejus paratum habere non poffimus ; it is

true, that at laft the Court took Exceptions to

it, becaufe the Body was not brought, and there

was a very wife Diftinftion made by the Court,

That where one is committed by one of the Pri-

vy Council, there the Cauie ought to be return-

ed -, but where the whole Council do commit,

there need no Caufe to be alledged. Now it is

plain, that this was a Diftindion without a Diffe-

rence, for by the Petition of Right, and the fe-

ven old Statutes, and all the Records and Law of

old Time, no Englifiman ought to be deprive4

of his Liberty by an extrajudicial Commitment
or Warrant, unlefs the Caufe be fliev/n ; and I

would infer, that the then King's or Queen's

Council thought a Commitment by one Lord of

the Council was not legal, and therefore they

added ex fententia & mandato totius privati conci-

lii; as it feems to me, that the Court did fiide

over that Queftion,' by infifting upon the other

Exception : However, at the moft, though it

make againft the Novelty of the Commitments,

yet it can never make for the Legality of them,

when the whole is confidered.

Upon thefe Confiderations, I hope it will ap-

pear to your Lordfliip and the Court, to be a

doubtful Point, whether a Secretary of State may
commit ; and the Confequence of that is, that

the Prifoner ought to be bailed according to Buf-

bel's. Cafe, Vaughan 157. that the King's Bench

may bail in any Cafe of Treafon, if they think

fit, but the Common Bench muft remand, if the

Caufe of the Imprifonment returned be juft, and_

well returned ; but then there is this Dijtinction ;

if it fliall appear to the Court, diat the Party was

imprifoned againft the Law of the Land, they

ouo-ht, by Force of Magna Charta, to deliver him;

but if it be doubtful, and under Confideration,

then he ought to be bailed : And this hath been

the Praftice upon Convldfions by Juftices of the

Peace ; and the Excufe of the Judges in 4 Car.

for their Remittitur, ^c. that it was quoufque, ^c.

i.e. till further Confideration, was never allowed

as a wife or legal one. Now I hope I have faid

enough to make it doubtful.

Then for Meffengers, I have further matter to

uro-e -, the Reafon why Commitments are required

4 B 2 to
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to be to the County Gaol, by 5 Hen. 4. cap 10.

is mentioned in 2 Infi. 43. and 9 Co, Rep. ii^;

that they may haVe their Trial at the next Gaol

Delivery j or Seflions of the Peace ; and my Lord

Coke faith) that at Common Law the committing

to Prifbn is only to this end, that the Party may
be forth coming to be duly tried according to the

Law and Cuftom of the Realm t And the Abbots

of St. Alhan and Crowland loft their Franchifes of

Having Gaols, becaufe they detained Men in Pri-

ibn, for a long time, without making a Delive-

rance ; and all this doth in Reafon argue againft

Meflengers Power to make their Houfes Prifons.

My Lord Coke faith, in 2 Infi. 43. that the Sta-

tute 5 Hen. 4. extendeth to all Judges and Jufti-

ces for two Reafons : Firft, Becaufe this Aft is

declarative of the Common Law ; and fecondly,

ubi lex eft fpecialis, ^ ratio ejus generalis, generaliter

accipienda eft -, and if fo, this was a falfe Impri-

fbnment of Sir James Montgomery., and then the

Confequence is what I urged the other Day.
I find further, in 2 Inft. 705. that by the Par-

liament Roll, 51 Edw, 3. numb. 68, it appears,

that Gaols were anciently to be repaired at the

King's Charge-, and by Lord Coke upon 23 Hen. 8.

cap. 2, concerning the new erefting of Gaols, his

Opinion is, that the fame cannot be done with-

out Aft of Pariiament ; and I cannot find any
Aft of Parliament for making the forty two
Houfes of the Meflengers to be lawful Prifons

:

If there be any fuch, I fuppofe the King's Counlel
will Ihew them to your Lordfhip ; nay, I cannot
find any Grant of fuch a Franchife to them.

Befides, the Reafon of the Law is with us.

Out of the County Gaols you have at every Sef-

fions of Gaol Delivery, Calendars of the Prifoners

that are in Cuftody there, but of the Prifoners in

Cuftody of Meflengers you can have no Notice

;

and this is no fmall Mifchief in refpeft of the
Subjefts Liberty; for at a Gaol Delivery the
Calendar is to be called over, and by the Calen-
dars in former times were the Executions made
without any fpecial Warrant from the Judge or
Recorder, which is but a late Praftice.

Befides, according to 3 Inft. 209. a Man re-

gularly before the Habeas Corpus Aft, if com-
mitted for Treafon or Felony by a Perfon having
Authority to commit, was not to be difcharged
until he was inquired of, and either indifted or ac-

quitted, or d^n Ignoramus found, and delivered by
Proclamation ; now how this could be praftifcd of
a Meflfenger's Ward, is to me unaccountable.

I will in this Cafe offer to your Lordfhip what
I find in this Matter, with Sincerity, and fubmit
it to your Judgment. There is in 12 Co. Rep.

129. a Caie cited out of the Year Books, viz.

22 Jftize pi. 49. One was beheaded for killing

Adam fValton, nmcii Domini Regis, miffi ad man-
datum ejus exequend' which is there taken for Petit

Treafon: This is all that I can find of antient Au-
thority,which mentions fuch a Creature as a MeflTen-

ger ; but nothing can be inferred from hence to

prove the MeflTengers in Ordinary to be Keepers of
Gaols, for the receipt of Felons and Traitors.

Nay, I find further a Cafe, which feems to o-

verthrow the Commitment to any other Prifon

than the County Gaol : I will but name it, and
fubmit its Confideration to your Lordfliip's Judg-
ment i it is in St. John's Argument at a Confe-
rence concerning the Attainder of the Earl of
Strafford (it is fol. 46 of the 4to Print of that

Argument; the Cafe of Sir John Mortimer, who
was drawn, hanged, and quartered for breaking

the Prifbn of the Tower^ having been commit-
ted thither Upon Sufpicion of Treafon : But this

was in 2 Hen. 6. and upon an Attainder by Bill

in Parliament, and fo it is in Cotton's Abridgment

of the Records^ pag. 368. and there it is menti-

oned as a ftrange Thing to be done in Times of
Peace, and when the Realm was in quiet, for a

Man to be condemned without Trial or Arraign-

ment. Now i might infer from hence, that if

the Law had been undoubtedly plain concerning

an Efcape out of the Tower, as a legal Prifon,

there had been no need of an Aft of Parlia-

ment to attaint him ; but however, it may argue

thus much, that if a Bill were neceffary for fuch

an Efcape, that an Aft of Parliament is certainly

necefllary to make a Refcuer of one fufpefted of

Treafon out of the Cuftody of a Meffenger to

be guilty of Treafon ; but all thefe I fubmit to

your Lord's Confideration. All that I contend

for is to make it a doubtful Queftion to the Court,

whether upon this Return, taking it for true, it is

poffible to indift and convift thefe Prifoners for

Treafon ? for if not, they ought to be bailed.

Then there is another Exception, which I juft

mentioned the laft time, and that is, that it is not

mentioned in this Warrant, what the Species of

Treafon was, for which Sir James Montgomery

was committed. I fhall, as I have already, avoid

the Repetition of any thing, which I then offer-

ed •, there are feveral Treafons at this Day, whera

the receiving, comforting, and relieving of them

afterwards, knowing them to be fuch, may not be

Treafon ; and then in foch Cafe the helping him
to efcape will not be fo, and confequendy ic

ought to have been alledged in the Warrant, what

the Treafon was for which Sir James Montgomery

was committed. Now it is no Treafon to receive

and comfort a Counterfeiter of the Great Seal, it

is only Mifprifion, for there are no AcceflEiries in

Treafon, and Principal he is is not, becaufe he did

not know of it at the Time ; to this eflPeft are the

Words of the Book, 1 2 Co. Rep. 81. fo it is of

the receiving and comforting a Jefuit, or other

Englifhman taking Orders abroad, and returning

into England \ for by 26 Eliz. that is made Felo-

ny ; which Statute would never have been made,

if it had been Treafon, Tiyer^^S., -297. Corner's

Cafe. If I know that one hath made falfe Mo-
ney, and receive, comfort, and abett him, this is

only Mifprifion : How far thefe are Law I am not

to argue, but I fuggeft the Words or Effeft of the

Authority, and fubmit them. Sure I am of this,

that if your Lordfhip and the Court be faiisfied that

they cannot be attainted of Treafon, if the Faft be

as this Return is, then you will not remand them.

Mr. Solicitor was pleafed to argue, that thefe

are Niceties too fubtle for a Return upon a Ha-

beas Corpus; but according to Vaughan, 136. the

Writ of a Habeas Corpus is now the moft ufual

Remedy, by which a Man may be reftored to

his Liberty, if he have been againft Law depriv-

ed of it ; and therefore it is, that the Writ doth

command to know, whether it be according to

Law, or againft Law -, and therefore the Caufe of

the Imprifonment ought by the Return to ap-

pear, as fpecially and certainly to be judged by
the Court, where the Return is made, as it did

appear to the Court or Perfon authorized to com-
mit, elfe the Return is infiifKcient. Now the Reg-

ion of adjudging that Return in BuftoeWs Cafe to be

infufficient, was becaufe it was only faid, that their

Verdift was againft full and manifeft Evidence,

and did not fay what } by the fattie Reafon Sir

James
pf-
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James Montgojnerfs Treafon ought to have been
fct forth in this Cafe ; and as to Credence, no
more ought to be given to a Perfgn committing,
when a Habeas Corpus is brought, than there is to

a Court giving a Judgment, when a Writ of Er-
ror is brought to examine it, in order to Affirm-
ance or Reverfal ; for an Habeas Corpus is brought
in like manner to examine the Caufe of the Par-
ty's Imprifonment, either to bail or difcharge, or
elfe to remand him, which is to affirm the Com-
mitment to be legal, and upon good Caufe.

I have modern Authority to juftify much nicer

Exceptions to Commitments, than thofe I have
mentioned ; fuch Authority as Mr. Solicitor will

not deny to be good. Complaint hath been of
a Warrant of Commitment, that it did ncrt ap-
pear in whofe Reign the Treafon was committed,
whether in the late King's, or the former King's •,

li is obferved in the Remarks upon Cornifh's Tri-
al, and I am fure Mr. Solicitor mud own that to

be much nicer than what T have offered upon this;

I do not juftify that, but my Exceptions to the Re-
turn.

Mr, Serjeant Levintz argued on the fame Side,

that the Return was ill, becaufe the Commitment
was to a Meffenger ; it ought to have been to a
County Gaol, that the Cuftody upon an Apprehen-
fion ought to be but twenty four Hours, Britton 19,
Cuftomer o'i Normandy 456, Hil. 22 Edw. 4. pi. 4.
thofe MeflTcngers exafted Fees, viz. 6 s. 8 d. or
10 s. per diem. It is in effed: to fine the Party be-

fore he is convifted. Then he faid, that all thofe

Queftions might have been fpared, if Mr, At-
torney would confent to their being bailed.

lj)rd Chief Juftice. In truth moft of them
might have been fpared, for they have been ar-

gued more for Pleafare than Neceffity.

Then Mr. Attorney General, and Mr. Solici-

tor, infifted, that the refcue of one in Cuftody
upon Sufpicion of Treafon, was Treafon -, that

the fetting forth the Overt Aft was more for the
Advantage of the Prifoner, than barely alledging
the Species of Treafon : That as to the Secreta-

ry's Commitment, it was owned now not to be
fuch a Novelty as was pretended the laft

Time : That it was very ancient ; that the Cafe
jn 1 1 Leon, is very fiat to that Purpofe ; that in

the Tower they found a Commitment in 1660,

by Secretary Morris, and that many more had
been fince, but that Sir Jofeph Williamfon, who
had the Papers, was now in Ireland ; that it was
not needful, that he who commits, fliould be

able to give an Oath ; that the Houfe of Com-
mons could not give an Oath, and yet could

commit ; and more to the like Effedl.

Sir Bartholomew Shower replied, that he was

glad to hear there were fo few Precedents for

a Secretary's Power; that if there had been more,

Mr. Attorney would have fhewn them ; that

the Houfe of Commons Power was an Inftance

not fit for him to anfwer ; that he did defire no

more of Mr, Attorney, than that a Secretary

could not give an Oath, and then he hoped the

Confequence would be plain ; and fo fubmitted it

to the Court.

Lord Chiefjujlice. I did always give Credit
to the Refolutions of the Judges in Anderfon, and
it is Part of a Privy Counfellor's Oath to take
care of the King's Perfon againft all Traitors,

^c. was there not a Gaol Delivery at Common
Law ? And are not the Com.miffioners by their

Commiffion to inquire of the Prifoners in that

Gaol, and a Grand Jury to be Impanelled > And
confequendy, doth not the Law fuppofc fome to

have been committed thither before ? And then,

by whom were they committed *? Though a Mef^
fenger be not a proper Officer, yet any Perfoij

may be ordered to received for conve-

nient Time for Examination, t i^c.
^"''' '^' 9^"

Commitments regularly ought to be to the County
Gaols, and I wi(h the Juftices of the Peace^ who
commit to New Prifon, and the Gate-houfe, were
here to hear this. But, Mr, Attorney, the Que-
ftion is, whether you ought not to have fpecified

thefe two Things in your Warrants, for what
Treafon Sir James was committed ; and my Rea-
fon is, becaufe the Efcape will be the fame Species

of Treafon with that, for which the Party refcued

was committed ; and fecondly, that he had done

a Treafon, that Sir James was guilty. But, Mr.
Attorney, will you further confider of it, though

I think we muft bail them in the mean time, an

Habeas Corpus being feftinum remedium; but I

would hear my Brothers Opinion.

J. Rokehy. Sir Barth. Shower, I am glad to

fee that you have reftified a Miftake you were in

about a Secretary's Commitment: It was long be-

fore Sir Lionel Jenkinses time : Walfingham com-

mitted near Two hundred Years ago ; and there

is another Precedent in 2 Leon. 175. Hilleyard*'

Cafe, I think, that a Confervater pacis at the

Common Law may commit, and fo may a Con-

ftable ; it is incident to his Power of commit-

ting, that he may give an Oath, and take a Re-

cognizance, and (quod mirum) one of the Coun-

cil may commit. I would not have the Students

go away with the Notion of the Novelty of it

:

I take Secretaries of State to be great Officers

;

they are Centinels to watch for the Prefervation

of the King, and the common Peace of the

Realm : And for Meflengers, for any thing ap-

pears, he might be only carrying to Gaol ; but

yet I think they ought to be bailed, becaufe it is

not exprelTed in the Warrant, what the Species of

Treafon was for which Sir James Montgomery was

committed.

J. Eyre, There may be a Difference between

carrying to Prifon, and a Commitment with a

Charge upon them ; and there may be a difference

between fpecifying and not fpecifying Sir James^i

Treafon. Upon the whole, I think they ought

to be bailed.

J. Gregory was abfent.

Accordingly they were bailed to appear the lafi

Bay of Term, to anfwer fuch Matters as fhould then

be objected againji them.

* }affiic€s of the Peace are not by Common Law, but appointed by Statutes, the firft of which was i Ediu. 3. cap. 16. By
Common Law there were only Confervators of the Peace, whofe Pow€r was very faort of 3 Juftjce's now a days. See Cromptva's

9,nd Dalton's Juftice.

f This is at moil but for three Days, Cri. MHz. 830.

cLiii. rhi
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CLIII. The Trials of Robert Charnock, Edward
King, ^;?/^Thomas Keyes, at the Old-Baily, for High

Treafon, March 11. 1695. 8 Will. III.

HIS Day the Trial of Robert Char-

nock, Edward King, and Thomas

Keyes, who were indidled at Hickesh-

Hall on this Day feven-night, upon a

fpecial Commiffion of Oyer and Ter-

miner for Pligh-Treafon, in Compafling the Death

of the King by a barbarous Affaffination, in order

to further and affift an Invafion into this Kingdom
from France, and Subverfion of the Government,

were proceeded upon in Manner following.

After opening the Court, at which were pre-

fent a great many of the Nobility, Members of

Parliament, and other Perfons of Quality, the

petty Jury returned by the Sheriff of Middlefex

to try the Prifoners, were all called over, being

in Number above Eight-fcore, and confifting of

Baronets, Knights, Efquires, and Gentlemen,

and the Appearances of thofe who anfwered to the

Call were recorded ; and fix of the Judges, viz.

The I,ord Chief Juflice Holt, the Lord Chief

Juflice Treby, the Lord Chief Baron Ward, Mr.
Juftice Nevil, Mr. Juflice Powell, and Mr. Juftice

Rokeby, being upon the Bench, the Prifoners were

called for to the Bar, and there arraigned upon
the laid Indidlments.

Clerk of Arraignments. Robert Charnock, hold

up thy Hand (Which he did) : Edward King, hold

up thy Hand {Which he did) : Thomas Keyes,

hold up thy Hand {Which he did): You fland

Indicated in the County of Middlefex by the Names
of Robert Charnock, late of the Parilli of St. Cle-

ments Danes in the County of Middlefex, Gent.

EdwardKing of the faid Parifh and County, Gent,

and Thomas Keyes of the fame Parifh and County,

Yeoman, for that You the Fear of GOD in your

Hearts not having, nor the Duty of your Alle-

giance weighing, but being tnoved and feduced

by the Inftigation of the DcvW, as falfe Traytors

againft the moft Serene, moft Illuflrious, mofl
Clement, and moft Excellent Prince, our Sove-

reign Lord William the Third, by the Grace of

GOD, of England, Scotland, France, and Ireland,

King, Defender of the Faith, i£c. your Supreme,
True, Lawful, and Undoubted Sovereign Lord,
the Cordial Love, and true and due Obedience, Fi-

delity, and Allegiance, which every Subject of our

Lord the King that now is, towards him our faid

Lord the King fhould bear, and of Right ought

to bear, withdrawing, and utterly to extinguifb,

intending and contriving, and with all your

Strength purpofing, defigning and confpiring the

Government of this Kingdom of England under

him our faid Sovereign Lord the King that now
is of Right happily and duly eftablifhed, altoge-

ther to fubvert, change and alter -, as alfo our

Hiid Sovereign Lord the King to Death and final

Dcftruftion to put and bring, his faithful Subjefls

and the Freemen of this Kingdom of England in-

to intolerable and miferable Slavery to Lewis the

French King to fubdue and fubjed, the tenth Day
of February, in the feventh Year of the Reign

of our faid Sovereign Lord the King that now
is, and divers other Days and Times, as well

before as after, at the Parifh aforefaid, in the

County aforefaid, falfely, malicioufly, devilifhly,

and traiteroufly, did compafs, imagine, contrive,

purpofe, defign and intend our faid Soycreign

Lord the King that now is, to flay, kill, and
murder, and a miferable Slaughter amongfl: the

Faithful Subjefts of our Lord the King through-

out this whole Kingdom of England to make
and caufe. And the iame moft abominable, wic-

ked and devilifh Treafons and traiterous Contri-

vances, Intentions and Purpofes of yours aforefaid

to fulfil, perfeft, and bring to EfFeft, you the faid

Robert Charnock, Edward King and Thomas Keyes,

and very many others falfe Traytors to the

Jurors unknown, afterwards, to wit, the faid

tenth Day of February, in the Year abovefaid, at

the Parilh aforefaid in the County aforefaid, and

divers other Days and Times, as well before as

after, there and elfewhere in the fame County,

falfely, malicioufly, advifedly, clandeftinely, trai-

teroufly, and with Force and Arms, ^c. did

meet,, propofe, treat, confult, confent and agree

our faid Sovereign Lord the King by lying in wait,

to afTafTinate, kill and murder : And that execra-

ble, horrid, and deteftable AfTaffination and

Killing the Iboner to execute and perpetrate, af-

terwards, to wit, the fame Day, Year and Place

laft mentioned, traiteroufly did treat, propofe,

and confult of the Ways, Manner and Means,

and the Time and Place where, when, how, and

in what Manner our faid Sovereign Lord the

King, by lying in wait the more eafily you fhould

kill, and did confent, agree and afTent, that forty

Horfemen or thereabouts, of you the faid Robert

Charnock, Edward King, and Tloomas Keyes, and

the faid other Traitors unknown, and others by

them to be hired, procured and paid, with Guns,

Carbines and Piftols with Gun-powder and lead-

en Bullets charged, and with Swords and other

Arms armed, fhould lie in Wait, and be in Am-
bufh, our faid Sovereign Lord the King in his

Coach being when he fhould go abroad, to fet

upon, and that a certain and competent Num-
ber of thofe Men fo armed upon the Guards of

our faid Sovereign Lord the King then and there

attending upon him, and being with him, fhould

attack, and fhould overcome and fubdue them,

whilft others of the faid Men fo armed our faid

Sovereign Lord the King fhould AfTaffinate, Kill,-

Slay and Murder : And alfo that You the faid

Robert Charnock, Edward King, and Thomas Keyes,

your Treafons and traiterous Intentions, Defigns

and Contrivances aforeliiid, to execute, perpetrate,

fulfil.
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fulfil, and fully to bring to Effed afterwards, to

wit, the Day and Year lafl abovefaid at the Parilh

aforefaid, divers Horfes, and very many Arms,
iGuns, Piftols, Swords, and other Weapons, Am-
munition, warlike Matters, and military Inftru-

ments, falfely, malicioufly, fccretly and traiterouf-

]y did obtain and buy, colleft and procure, and
caufe to be bought, obtained, collefted and pro-

cured with that Intention, the fame in and
about the deteftable, horrid and execrable Aflafii-

nation, killing and murdering of our faid Sove-

reign Lord the King as aforefaid, to be ufed, em-
ployed, and beftowed, againft theDuty of your Al-

legiance, and againft the Peace of our Sovereign

Lord the King that now is, his Crown and Dig-
nity, as alfo againft the Form of the Statutes in

fiich Cafes made and provided.

How fay you, Robert Ch^rnock, are you guilty

of the High Treafon whereofjou ftand indi6led,

or Nor Guilty ?

Charnock. My Lord, I defire, I may have a

Copy of this Indiftment ; that I may advife with

Council upon it before I plead.

* L. C. J. Pray, Mr. Charnock,

* Sir John Holt, will you fpeak out, that we may
hear what you fay.

Charnock. My Lord, I find here is a very bad

Crime that is laid to my Charge ; I defire that

I may have a Copy of the Indiftmenf, to advife

with Council upon. And that I may have Coun-
cil to affift me in my Tryal, and to direft me,,

who am an ignorant Man in thele Matters, how
to manage myfelf according to the new Aft made
this SeiTions of Parliament, for regulating TryaJs

in Cafes of High Treafon.

L. C. y. Have you not had Council already

to advife and direft you, Mr. Charnock ?

Char. My Lord, I had Notice on Wednefiay

that I fbould be tried this Day, and it was Snturday

laft before I could get my Council to come to me.

h> C. J. And what did your Council advife

yovi ? Did they tell you, you were to have a Co-

py qf yqurJndiftment, by Virtue of the late Aft
<)f Parliament ?

Char. My Lord, tho' the Aft does not take

Force as to fome Things till the 25th of thisMonth,

yet the Equity of that Aft, it being now reduced

into a Law, is conceiv'd to reach to Cafes of the

like Nature before the 25th, and I defire the Aft

play be read.

L. C. J. You fhall have it read if you will,

but of what Avail or Benefit it will be to you I

cannot tell; for you yourfelf take Notice that

it is an Aft of Parliament made this Seflion, and

Is not to take EfFeft until the 25th of this Month.

You now here ftand indifted before the 25th, and

for a Treafon committed before, and therefore you

can't claim, nor have any Benefit or Advantage

by this Aft; *but you are to be proceeded againft

according to the Law before, and the Praftice

ufed in all Proceedings againft other Perfons in

your Circumftances. And it is the known Praftice

4nd received for Law, in all Times before this

new Aft was made. That no Copy of an Indift-

ment for High-Treafon fhould be granted, nor

Council affigned, or permitted to affift the Prifo-

ner in making his Defence : True it is, a Copy of

the Indiftmeut has been often defired, but as true

that it has as often been denied.

Cham. My Lord, the Equity of this Aft (it be-

iDg now an Aft of Parliament) is now in Force, as

Oitjoli befoEft the 25th of this Month as after.
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L. C. J. Equity is nothing in thefe Cafes : You

are here tried by t}he Law, and we are bound to go
in all fuch Cafes according to the Rules of Law,
and are not to be guided by any equitable Confi-
deration, further than the Law itfelf does alJow ns.

Char. But, my Lord, the Ground of that Aft,
which is the Reafonablenefs and Equity that all

Prifoners fhould be made capable of fairly defend-
ing themfelves, is now in Force, I fay : And I hope
your Lordfhip and the Court will look upon it to

be reafonable that I ftiould have the Benefit of
that Equity.

L. C. J. I tell you we are not here in a Court
of Equity, but muft proceed according to the

Rules of Law ; and the Law you now ipeak of
doee not yet commence.

Char. My Lord, I am informed, for lam very
ignorant in thefe Matters myfelf, that there is no-
tliing that I now defire which is contained in this

Aft, but what was Law before the making of this

Aft, tho' the Praftice may have been otherwife,

L. C. J. Then I muft tell you, Mr. Charnock.,

you have been very much mifinformed ; for if

all that is contained in this Aft of Parliament

that you mention was Commtn Law before, there

would have been no Occafion for the making a

new Aft of Parliament.

Char. My Lord, I do not fay that all Things
in this Aft of Parliament were Law before, be-

caufe there are fcveral Things in it that have not

been Law before. But, my Lord, there are fe-

veral Things befides ; and particularly thofe two
Things which I now defire, a Copy of the Indift-

ment and Council to affift me, were Things that

were agreeable to Law before ; and I muft take

the Liberty to appeal to a Judge that I fee upon
tjie Bench, my Lord Chief Juftice Treby, as to his

Own Opinion, and defire he would pLaf- to de-

clare, whether formerly in a Conference between

the Lords and the Commons he did not deliver

his Opinion, That it was the Common Law, that

a Prifoner fliould have a Copy of his Indiftment,

and Council to affift him.

L. C. J. Here is my Lord Chief Juftice 2r^^,you

had beft to apply yourfelf to him for his Opinion.

L. C. J. Treby. Pray, Sir, What is your Que-

ftion you would ask me ?

Char. My Lord, I am here for my Life, and

muft take all the Advantages that I can ; I am here

Arraigned for a very grievous Offence ; I defire I

may have a Copy of the Indiftment, and Council

to affift me in my Defence. Here is an Aft of Par-

liament, out of the Equity of which I apprehend,

I ought to have fome Advantage ; for I am inform-

ed that what I defire was Common Law before

the making of the Aft ; and particularly that your

Lordfhip's Opinion, in a Conference between the

two Houfes, was, that the Prifoner ought to have

thpfe Advantages by the Common Law.

L.C.J. "Treby. Then, Sir, I take your Queftion to

be this : You would have myOpinion to be declared.

That this Aft which was lately pafs'd for regula-

ting Trials in Cafes of High-Treafon, and all the

Particulars in that Aft, were Common Law before.

Cher. No, my Lord, I do not fay that all the

Particulars in the Aft were Common Law before,

L. C. J. ^reby. Then pray, Sir, name your Parti-

culars, and I will endeavour to give you an Anfwer.

Char. My Lord, the Particulars that I do ask

are thefe, Firft, that I may have a Copy of the

Indiftment, and Council to advife me, becaufe it

ia a grievous Crinne I ftand here accufed of, and

that
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that I may have them td afTift me at my Trial

in Court : This I do infill upon from the Equity of

the Aft of Parliament and ydur Lord(hip*s Opi-

nion at the Conference that it was Common Law
before.

L. C. J. Treby. As to my Opinion about the hav-

ing a Copy or Council, I do not think or believe,

that I ever faid that it was Common Law.
Char. My Lord, I beg your Pardon ; I was

informed your Lord (hip had delivered fuch an

Opinion, at a Conference between the Lords and

the Commons : But I defire the Affiftance ofCoun-

cil, becaufe I myfelf am ignorant of the Law ;

and particularly as to this Point, whether I am
not intitled to the Equity of this Ad: of Parlia-

ment ; for it now having pafs'd both Houfes of

Parliament, and had the Royal Aflent, it is a

good Law ; and though it be to take its Com-
mencement on the 25th of this Month, yet that

which is the Law of all Laws, the Reafon and

Equity of it, is, and always will be, the fame.

L. C. J. No, Mr. Charnock^ that does not fol-

low, that becaufe the Wifdom of the Law-ma-

kers has thought it to be equitable ^^/w/wr^, there-

fore it Ihould be Law now ; which, as I told you

before, is the Rule that we are to go by ; it is

Equity and Juftice, that the Proceedings be ac-

cording to this Aft of Parliament, from and af-

ter the 25th of this Month ; but it is not Juftice

that fuch Proceedings fhould be till then, becaufe

not according to Law.
Char. My Lord, the Ground of all Laws is

Equity ; and certainly it cannot be Equity, that a

Prifoner fhould make his Defence againft an Accu-

fation in Writing, without having a Copy of it.

L. C. J. The Time of the Court muft not be

(pent in this Manner -, you have been already told,

that by Law you are not to have a Copy of ffte

Indiftment -, but you are to plead without having

any Copy -, for there is no Law now in being that

allows the giving of fuch a Copy, and 'tis but a

Ihort Queftion that you are asked in order to your

Trial ; viz. Are you Guilty, or Not Guilty ?

Char. My Lord, it is impolTible for me to go
to Trial prefently, and without the Affiftance of

my Council.

L. C. J. Why, had you not Notice of your
Trial .?

Char. My Lord, I confefs I had Notice, upon
Wednesday lafi.

L. C. J. Had you not your Council with you
fince that ?

Char. Yes, my Lord, I had on Saturday laft;

but from that Time I have not been able to pre-

pare myfelf, as I think I ought ; and I cannot

conceive but that I fhould have the Affiftance of

fbme Council to direft me in my Trial ; for here

is a very great Crime, and heinous Charge laid

againft me in this Indiftment, and I am very

ignorant in all Law Proceedings.

L. C. J. It is very reafonable that there fhould

be convenient Notice given to all Perfbns in your
Circumftances ; and truly this Day Seven-night, is

a very convenient Notice; efpecially you having

had, by your own Confeffion and Acknowledg-
ment, Council with you in the mean Time.

Char. But, my Lord, what is the Advantage
of having Notice, if one have not Privilege of
Pen, Ink and Paper, and one's Council and
Friends coming to them, and Privacy, without the

Prefence of the Jaylor ^

L. C. y. What fay you that are of the King's

Council i Was there Council allow'd to come to

them ?

Mr. Attorney General. My Lord,

there was Order given, that their ^'f" Thomas

own Council that they defired ftiould
Trevor,

come to them.

Mr. Baker. My Lord, as foon as ever they de-

fired Council there was an Order for it, and left

with the Jailor, that he fhould permit the Council

to come to them, and be with them in private.

L. C. J. Then tho' you had not your Council

come to you till Saturday, it was your own Fault,

for you had an Order for Council as foon as you
defired it ; and even from Saturday, is a reafonable

Time enough to prepare for anfwering the Que-
ftion, whether Guilty or Not Guilty.

Char. I fuppofe Mr. Bale is in Court, who gave
Notice on Wednefday, and I acknowledge he came
upon the 'Thurjday, and asked if I would have any
Body come to me ; and he took then the Names
of the Council that I defired might come to me \

and told me he would carry them to Mr. Attor-
ney General, and fee what hisOpinion was of them

;

I fuppofe he did fo : For upon Friday he came
again, and brought me an Order for it \ but when
that Order was brought, the Council that was
defired was not to be had, or at leaft with very

great Difficulty, becaufe it was the Time of the

Affizes, or very near it, and Council were gone or

going out of Town -, fo that we could not have the

Advantage of the Order for Council.

L. C. J. Look you. Sir, We think you have
had convenient Notice, with Liberty of confult-

ing whom you had a mind to -, if you have neg-
lefted your Opportunity of confulting them, you
muft blame yourfelf, and no Body elfe \ we-muft
go on according to Law.

• Mr. Att. Gen. My Lord, they had the Liberty
of naming their own Council, and the Names
were brought to me, and as foon as ever they
were fo brought, thof; that were named had Leave
to go to the Prifon to them, and they had a fur-

ther Order than the firft, which was, that their

Friends fhould be permitted to come to them

;

but that was not, as it 'was not convenient to be,

in private ; but the other Order was, that the

Council fhould fpeak with them in private, and
not in the Prefence of the Jailor.

L. C. J. Pray hear what Mr. Attorney fays,

that your Council was ordered to be with you in

private.

Char. But there was no Order, my Lord, for my
Solicitor to be with me in the Abfence of theJailor,

who is the only proper Perfon for the confulting

with, and for going about to fummon theWitneffes.

L. C. J. We think you have had convenient

Notice, and all the Allowances that can be in

fuch a Cafe. Ask him to plead,

CI. of Arr. Robert Charnock, Are you guilty

of the High-Treafon whereof you ftand indifted,

or Not Guilty ?

Char. My Lord, I hope you will give me
fome more Time to get my WitnefTes, that are

now abfent ; fevei-al of them are ttrv Miles out of

Town ; and therefore, I would beg your Lord-
fhip to give me fbme Time.

L. C. J. Why, is ten Miles fuch a Diftance,

that you could not have your WitnefTes between
this Day feven-night and this Day ? but befides,

Mr. Charnock, what you now urge is out of Time,
you fpeak too foon to put off the Trial, for there

can be no Trial till Kfue joined ; and that can-

not be till Plea pleaded,, Qhar,
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Ch. My Lord, I was never inftru£ted in Qjerks

of Law, nor bred up to the Law ; and I hope
your Lordlhips will take care that I be not hurt

for Want of Knowledge in the Forms of Law,
L. C. y. You may aflure yourfclf, Mr. Charnock,

you fliall not be hurt by your Ignorance in the Law.
All the Harm you will receive will be for having

done contrary to the Law, and there is none of

your Council, if they have been faithful to you, but

muft tell you the fame Things we tell you now.
Char. My Lord, if I am to have no Council,

I muft defire that the Court would be pleafed to

take the greater Care of me : For, as I have been

informed, that was the Reafon of the Praftice of

denying Council, that the Court Ihould be of

Council for the Prifoner.

i. C. J. Mr. Hardejiy, ask him whether he be

guilty, or not guilty.

CI. of Ar. Robert Charnock^ are you guilty, or

not guilty ?

Char. Not guilty.

CI. ofJr. Culprit, how will you be try'd ?

Char. By God and my Country.

CI. of Ar. God fend you a good Deliverance.

Edward King., How fay you. Are )'ou guilty of

the High-Treafon whereof you ftand indided, or

not guilty ?

King. My Lord, I beg the fame Favour that

Mr. Charnock has done, that I may have fome more
Time to prepare for my Trial, and a Copy of the

Indidlment, and Council affigned.

L. C. J. But you hear what has been faid to

Mr, Charnock upon thofe Points, and the fame

Rule that was given in his Cafe, you muft expe6t

will be in your Cafe.

CI. of Ar. What fay you, are you guilty or not

guilty ?

King. Not guilty.

CI. of Ar. Culprit., how wilt thou be try'd ?

King. By God and my Country.

CI. of Ar. God fend thee a good Deliverance.

'Thomas Keyes, are you guilty of the fame High-

Treafon, or not guilty ?

Keyes. My Lord, I have had no Council at all,

L. C.y. But you might have had if you would ;

you had an Order for it as well as the others.

Keyes. My Lord, I was a Servant to Captain

Porter ; I was not able to fee any Council.

L. C. J. But you can tell whether you are

guilty, or not guilty.

CI. of Ar. Art thou guilty, or not guilty ?

K^es. Not guilty.

CI. of Ar. Culprit., How wilt thou be tried ?

Keyes. By God and my Country,

CI. of Ar. God fend thee a good Deliverance,

Charnock. My Lord, I defire I may have the

Favour of P^n, Ink and Paper, upon my Trial.

L. C. J. Yes, yes, you fliall have it ; and if

you have a Mind to It, you fhall have the Indicl-

ment read to you in Latin.

Char. My Lord, my Ignorance in Forms ofLaw
made me not ask that before,becaufe I did not know

whether I fhould properly ask it or not : And I

do not know whether I Ihould ask it properly now.

L. C. J. Yes, it is a very proper time to ask it,

and you fhall have it, if you have a mind to it.

Char. My Lord, I do really defire it, if it be

a proper Time for me to have it.

L. C. J. Read the Indiftment in Latin.

Char. And now, my Lord, I hope your Lord-

ihip will pleafe that I fliall have Pen, Ink and Pa-

Vol. IV.

per, that I may make the beft Obfervatlons I can,
fince I cannot have a Copy,

CI. of Arr. Juratores pro Domino Rege fuper
facrum fuum prefentant quod Robertus Charnock, nu-

per de Parochia San^i dementis Dacorum, in Com.
pradiSlo, Generojus ; Edwardus King, nuper de Pa-
rochia Sanbli dementis Dacorum in Com, prcedi5fo,

Generofus ; fcf Thomas KeyeSy nuper de Parochia San-
bli dementis Dacorum, in Com. pradi^io. Yeoman, ti-

morem DEI in cordibus fuis non habentes, nee debi-

tum Ligeancice fuceponderantes, fed inftigatione diabo-

lica moti ^ feduSii, ut falfi Proditores contra fere-

niffimum, illuflriffimum, clementiffimum ^ excellen-

tiffimum Principem, Dominum Gulielmum Tertiunty

DEI Gratia Anglia, Scoti<£, Francia, £5? Hibernia
Regem, Fidei Defenforem, &c. Supremum, verum,
legitimum, legalem (3 indubitatum Dominum fuum-t
cordialem dilectionem, ac veram &' debttam obedien-

tiam, fidelitatem iB ligeanciam, quas quilibet fubdi-

tus diSli Domini Regis nunc erga ipfum Dominum
Regem gereret, & de jure gerere ienetur, fubtrahen-

tes (^ penitus extinguere intendentes & machinantes,

£5? totis fuis viribus excogitantes, dejignantes tff con-

fpirantes, gubernationem hujus Regni Anglic fub ipfo

Domino Rege nunc de jure feliciter fjf debite flabi-

litam omnino fubvertere, mutare & alterare, nee

non eundem Dominum Regem ad mortem i3 finalem

deJiru5fionem ponere i^ adducere ; ac fubditos fuos fi-

deles, t? liberOS homines hujus Regni Angli<e, in fer-

vitutem intolerabilem tf? miferrimam Ludovico Regi

Gallico fubjugare ^ mancipare decimo Die Februarii,

Anno Regni di5ii Domini Regis nunc feptimo, & di-

verts aliis diebus &f vicibus tarn antea quam poftea,

apud Parochiam pradiSiam in Com. pradiSlo, falfo,

malitiofe, diabolice &' proditorie eum fajfajfaverunt

,

imaginati tf machinati fuerunt, excogitaverunt, de-

fignaverunt i£ intendebant diSIum Dominum Regem
nunc occidere, interficere & murdrare

Char. What Word was that laft. Sir ?

Clark of Ar. Murdrare.

Char. That is an odd Word, I can't under-

ftand what it means.

L. C. J. It is a Term of Art, the Signification

of it is to murder : —Go on, Mr. Hardefty.

CI. of Ar. Ac flragem miferabilem inter fideles

fubditos ipjius Domini Regis per totum hoc Regni

Angliig facere tf caufare fe? eafdem nefandffimas,

r.equiffimas 13 diabolicas proditiones ^ proditorias ma-

chinationes, intentiones £5" propofita fua pradiSia per-

implend' perficiend' fc? ad effe£lum redigendum ipfi ii-

dem Robertus Charnock, Edwardus King, ^ Thomas

Keyes, ^ quam plurimi alii falfi proditores Juratori-

bus priedi£lis ignoti, poflea,fcilicet eodem decimo die Fe-

bruarii. Anno fupra di£Io, apud Parochiam pradiSfam,

in Com" pr^ediSio, ac diverfis aliis diebus& vicibus tarn

antea quam pofiea, ibidem i£ alibi in eodem Com. fal-

fi, malitiofe, advifate, clandejiine, frauditorie ac

vi i3 armis, &c. conveniebant, propofuerunt, tra£la-

Hierunt, confultaverunt , confenfaverunt & agreea-

verunt ad ipfum Dominum Regem ex infidiis £5? do-

lo percutiend' Anglice To AffafTinatc, intrrfciend'

y murdrand* ; t? ad execrabikm horrendam £jf

deteflabilem Afjaffinationem, Anglice Aflafll nation,

i3 interfe^ionem illas citius exequend' ^ perpe-

trand' pofiea fcilicet eifdem die anno, i3 loco ulti-

mo mentionatis, proditorie traSiaverunt, propofuerunt,

y confultaverunt de viis, modis i3 mediis ac tempo-

re y loco ubi, quando, qualiter, £s? quonwik diSium

Dominum Regem fic ex infidiis facilius interficerent,

^ confenferunt agreeaverunt ££? ajfenferunf quod qua-

4 C draginta
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ciraginta homines Equeftres^ aut eb circiter de ipfis^

Roberto Charnock, Edwardo King & Thoma Keyes &
praditT aliis proditoribus ignotis ac aliis per cos con-

ducend' procurand'^ impendend' cum bombafdis^ fclo-

pis (ff fc lopelis, pulvere bombardico & globulisplumbeis

oneratis^ & cum gladiis enftbus & aliis armis armatis

inftdiati forent £s? ejfent in fubfeffa, Aigliee Am-
biifh, ad eundem Bominum Regem in Rhedafua in Jn-

plice, his Coach, exijlentem, quando foris iret in-

vadend' ;
quodq; quidam df? competens nianerus de

hominibus illis fic armatis in fatellites, Anglice the

Guards, ipftus Domini Regis eum tunc ibidem at^

tendentes, t? fecum exiftentes agreffi forent £5? eos

devincerent^ (^ expugnarent, dum alii eorundem

hominum ftcarmatorum ipfum Bominum Regem per-

cutcrent, interficerent, occiderent £5? murdrarent \

t^ etiam iidem Robertus Charnock, Edvardus King

i^ I'homas Keyes ad proditiones z3 ormes prodito-

rias intentiones, defignationes & machinationes fuas

pradiaas exequend' perpctrand' perimplend' & ple-

narie ad effe£lum redigend' pojiea, fcilicet die ^ an-

no ultimo fupra di^is, apud Parochiam pr^di^am,

diverfos equos i^ quam plurima arma, bombardas,

fclopos, enfes ^ gladios^ & alia armamenta mu-

nitiones i£ res bellicofas & infirumenta militaria

falfo, malitiofe, fecrete ^ proditorie obtinuerunt,

emebant, colligerunt & procuraverunt ac emi, obti-

neri, colligi, &' procurari caufaverunt^ ea intentione

ad ilk in & circa detejtabilem, horrendam ^ exe-

crabilem Jffaffmationem, Interfe£lionem ^ Mur-

drum diSli domini Regis ut prafertur utend\ occu-

pand' & impendend' contra Ligeancia fua debituWy

Cf? contra pacem dicJi Bom. Regis nunc, Coronam

id Bignitates fuas, nee non contra formam Statut'

in hujufmodi Cafu edit' £5? provif.

Char. My Lord, I defirc the Indiftment may

be read again, for there is fo great a Noife in the

Court, and that Gentleman hath not the moftper-

feft Delivery ; he is more ufed to h^v/'Latin than

to any other. But I beg I may have it read again,

that I may as perfeftly as I can underftand it.

The Indiftment was read again in Latin.^

L. C. J. Look ye, you that are the Prifoners,

every one of you has the Liberty to challenge 35 of

thofe that are returned to ferve upon the Jury

that is to try you, without fhewing any Caufe

;

now if you will all join in the fame Challenge,

then we can try you all together, as ye are all toge-

ther jointly in the Indidment •, and fave the Time

and Trouble that will otherwife be unavoidable.

But ifyou will not join in the fame Challenge, but

every Man challenge for himfelf, as by Law he has

Liberty to do, we muft be forced to try you fingle,

and therefore we would know of you, whether you

defign to join in your Challenge or not ?

Char. My Lord, I hope the Court will give me

leave to have my Sollicitor by me during my Tri-

al, that I may be inftrufted in fome meafure how

to manage myfelf, and when it is proper for me
to fpeak, and what.

L. C. J. No, we can order no fuch Thing,

you muft fpeak for yourfelf.

Char. My Lord, 1 am ignorant of the Methods of

Law, and may make a great many Miftakes and

Slips,and omit what may be material to be obferved

for my Defence,and therefore fhall the more need a

Friend or Sollicitor to be by me, to mind me of it.

L. C. J. No, we cannot diredt any fuch Thing

by Law. What fay you as to your Challenges ?

Char. As to the Jury, I had not a Copy of the

Pannel till Yefterday, and I have been informed.

that it is ufual to have a Copy of the Pannel ten

Days before the Trial ; they are Gentlemen that

I haVe rx) Knowledge of, nor can come at any Ac-
count of their Qualifications, fo as to make pro-

per Challenges.

L. C. J. You have the iame Privilege that is

ordinarily given to Perfons in your Condition.

Mr. Att. Gen. There was Order given for a
Copy of the Pannel to be delivered.

L. C. J. That was not of Rights but of Fa-
vour ; and it is a Pra6tice that has of late ob-

tained ; but for what you talk of ten Days, that

never was in any Cafe, nor i's it practicable

;

you have the fame Favour fhewn you, that all

other Prifoners have, and you can expedl no more

:

But you do not anfwer the Queftion, whether you
will join in your Challenges or not ?

Char. It is an indifferent Thing to me, my Lord.
L. C. y. Do you agree to it, Mr. King ?

King. My Lord, I do not well underftand it,

I am ready to do any Thing I fhould.

L. C. J. What fay you, Keyes ?

Keyes. My Lord, I have had no Council at

all, to advife me about any lliing.

L. C. J. I tell you what the Law is in fuch

Cafes; You may every Man of you challenge 35
peremptorily without Caufe, but if you do not

all agree in the fame Challenges, ye cannot be

tried together by the fame Jury : But the Court

muft feparate you, and try you everyone fingle.

Char. My Lord, I have got a Copy of the

Pannel, if thefe Gentlemen that are by me do

agree to join in the Challenge, I am very well con-

tent ', it is indifferent to me.

L. C. J. Do you underftand what Is faid to

you, Mr. King, and Mr. Keyes ? Every one of you

may, without Ihewing any Caufe, except againft 35
of thofe that are returned of the Jury which are

to try you, if you have no mind that thofe fhould

be fworn ; but then if each of you do feverally

challenge 35, ye cannot be tried by the lame Jury.

Char. I hope, my Lord, if I do challenge, as I do
not know how I fhall be enabled without knowing
their Qualifications, the Court will put me in mind
when I come near the Number, that my challeng-

ing may not injure me ; becaufe I am ignorant in

the Law, and perhaps may (lip in point of Number i

and therefore, I would beg that your Lordfhips

would allow me a Sollicitor to affift me, and put

me in Mind, that I may not run into Errors.

L. C. J. You have been told over and over,

that we cannot do that ; the Court will take care

that you be informed in Time, that you do not

exceed in challenging a greater Number than you

ought : What fay you, Mr. King ? Do you agree

that one fhall make Challenges for you all ?

King, I do agree, that whatfoever Exception

Mr. Charnock makes, I will abide by.

Char. My Lord, I cannot but think it hard,

that I have not either Council or Sollicitor ; my
Council that I had are out of Town.

L. C. J. Why, was there no Council but thofe

that are gone the Circuit ?

Mr. Att. Gen. My Lord, he had Order firft

for one Council, and then for another, and whom-
foever he named he had Order for.

L. C. J. If you will chufe none but thofe you

cannot have, that is your own Fault ; You, Mr.
Keyes, will you join in the Challenge ?

Keyes. Yes, with all my Heart.

Cl.of Ar. Then you the Prifoners at the Bar,

thofe
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thofe Men that you lliall hear called and perfo-

nally appear, are to pafs between our Sovereign

Lord the King, and you, upon Trial of your fe-

veral Lives and Deaths : If therefore you, or any

of you, will challenge them, or any of themj

your Time is to fpeak unto them as they come to

the Book to be fworn, and before they be fworn.

Then thofe of the Pannel that had appeared
were called, and the Prifoners cha]leng*d 33.
And the Names of thofe that were fworn
are as follow.

Samuel Harwer^

Jonas Morley,

Anthony Nurfe^

J(ifper Hodgsden^

William Farnhorough,

William Bird^

Simon Smithy

'Thomas Bunchy

Richard Heathy

John Millsy

James Ketwich, and

Chrijlopher Redknap.

Then Proclamation for Information, and die

"Witnefles appearing, was made in ufual Form.

CI ofJr. Robert Charnock^ Hold up thy Hand,
(Which he did.) : Edward King, Hold up thy

Hand, (Which he did) : Thomas Keyes, Hold up
thy Hand, (Which he did) : You Gentlemen of

the Jury, look upon the Prifoners, and hearken to

their Caufe ; They ftand indifted by the Names
of, fe?c. (prout in the Indiftment, mutatis mutan-

dis) ——r- And againfi; the Form of the Statutes

in that Cafe made and provided. Upon this In-

didment they have been Arraigned, and there-

unto have feverally pleaded. Not Guilty, and for

their Trial have put themfelves upon God and

their Country, which County you are: Your
Charge is to enquire of them, and every of them,

whether they be guilty of the High-Treafon

whereof they ftand indifted, in Manner and Form
as they ftand indi6ted, or Not Guilty ; if you find

them or any of them Guilty, you are to enquire

what Goods or Chattels, Lands or Tenements
they had, at the Time of the High-Treafon com-
mitted, or at any Time fince. If you find them,

or any of them, Not Guilty, you are to inquire

whether they fled for it -, if you find that they, or

any of them, fled for it, you are 10 inquire of their

Goods and Chattels, as if you had found them

Guilty -, if you find them Not Guilty, nor that

they did fly for it, you are to fay fo, and no more ;

and hear your Evidence.

Mr. Mountague. May it pleafe your Lordfhip,

and you Gentlemen of this Jury ; The Record

that has been now read unto you, is an Indidb-

ment of High-Treafon, vs^iich charges the Three

Prifoners at the Bar, Robert Charnock, Edward

King, and Thomas Keyes, with a Traiterous Con-

fpiracy, and Defign to fubvert the Government of

this Kingdom, and to murder the King, and to

bring the Subjeds and Freemen of this Kingdom
into Slavery and Subjedion to the French King

;

and to this End the Indiftment fets forth ; That

upon the Tenth of February laft, and diverfe other

Times, as well before as after, at the Parifh of

St. Clements Banes, in the County of Middlefex,

thefe three Prifoners at the Bar, with diverfe other

Traytors unknown, did Confult and Agree, to

AflTaffinate the Perfon of our Sovereign Lord the

King, as he was riding in his Coach ; and did

likewife agree, that Forty Horfemen, of which

they themfelves were to be part of the Number,

fnould lie in Ambulh, and fet upon the King,

fo being in his Coach, and upon the Guards

that were to attend him : And it likewife charges
them with buying Horfes and Arms, for the
Execution of this Wicked and Villainous Inten-
tion

: To this they have pleaded Not guilty.

We Ihall call our \Vitneflres, and prove this Matter
upon them ; and then we doubt not, but you, Gen-
tlemen, will do Juftice according to your Evidence,

Mr. Att. Gen. My Lord, and you Gentlemen of
the Jury, thefe Gentlemen at the Bar ftand indit-
ed for a moft Horrid and Barbarous Confpiracy, to
AfTaffinate and Murder hisMajefty's Royal Perfon :

Gentlemen, this AflTafTination was to be feconded
with an Invafion from France, where Troops lay
ready at Calais, as foon as the difmal Stroke was
given, to have landed upon our Coafts •, which if

it had taken Eff^ed we had not only fufFered that
moft unfpeakable Lofs of the King, but it would
have made an End of all our Liberties and Laws
at once.

Gendemen, This Offence in its Nature, is (o

Horrid and Barbarous, that as it needs no Aggra-
vation, fo it is incapable of having any, by any
Words that can be ufed ; for the very Naming
of an AfTafTmation of a King, carries fuch Hor-
ror and Deteftation in its felf, to all honeft Peo-
ple, that it is impofTible to aggravate it by any
Exprefllons that can be uf^d about it. But there

is this peculiar Confideration to be had, by all

Englifhmen, who love their Country, that this

deligned AflalTination upon the Perfon of His
Prefent Majefty, was to take away the Life of a
King, who every Body knows firft ventured his

own Life, to reftore our Religion, Laws and Li-

berdes, when they were juft expiring under the

Oppreffion of Popery and Tyranny. And as he
ventured his Life firft to reftore 'em, fo he has

fince, upon all Occafions, with the utmoft Hazard,
expofed his Royal Perfon to the moft imminent
Dangers, for the preferving and maintaining our

Religion, Laws and Liberties, againft the Pow-
er and Violence of the common Enemy : This
Confideration to ail true Englifhmen muft have
a very great Weighr, and create the greateft Hor-
ror and Deteftation, both of the barbarous De-
fign, and of all thofe who had any Concern or Hand
in it, to attempt upon the Life, not only of a

King, but of fuch a King.

Gentlemen, when you hear the Evidence that

we fhall offer to you, to prove this bloody Con-

fpiracy againft thefe Prifoners, I doubt not but

that there will be enough, and more than enough,

to fatisfy all true-heated EnglifJj Subjeds , and
all People that have a Defire to preferve our Con-

ftitution and Government, in what Danger we
and our Fofterity were of being utterly ruined,

and involved in a common Deftrudion. I fhall

not detain you longer with any Difcourfe about

the Heinoufnefs of this Ofience, becaufe every

Man's own Thoughts cannot but fuggeft to him,

hew difmal the Confequences muft have been, if

fo fatal a Stroke had been given.

But, Gendemen, I muft crave leave to take up

fo much of your Time as to open how this bloody

execrable Confpiracy was firft framed, and after-

wards carried on by the Prifoners at the Bar, to

gether with others, till it was very near putting in

Execution, had not the infinite Mercy of God
prevented it, by a timely Difcovery.

Gentlemen, this Confpiracy was firft framed

and confulted upon the laft Year -, there were fe-

veral Confultations and Meetings, at feveral Pla-

ces about the Town, for this Purpofe ; then and

4 C 2 at
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at thofe Confultations and Meetings, there were

prefent Capt. Porter^ the Prifoners, and others of

whom you will have an Account from the Wit-

nefles ; and at that Time they had an Expefta-

tion of Commiflions from the late King, to autho-

rize the Defign ; that not coming, they yet refol-

ved to put it in Execution before the King went

away. But becaufe the French Troops were then

not in a Readinefs to come over hither, to proteft

them, after the Execution of the bloody Defign, it

was neceflary for them to fly thither for Shelter ;

and therefore they endeavoured to procure a Vef-

fel to be ready to carry them over to France. But

they could not get a Veffel time enough ; and then

the King's going over into Flanders quickly after,

prevented the Execution of the Defign for that

Time, and fo Matters refted till the King's Return.

About two or three Months ago. Sir George

Barcley^ who is an Officer in the late King James's

Guards in France ; and Ibnie other Officers, with

Sixteen or Eighteen Troopers in thofe Guards,

privately came over from France to put this Defign

in Execution ; and he did acquaint Mr. Porter

and Mr. Chamock with the Defign, knowing that

they had been engaged in the Matter before, and

fo could not but expeift that they would readily

aflift. This Defign was treated and confulted of

between them at feveral Times, and in feveral

Places, at Captain Porter's^ and Mr. Charnock's

Lodgings in Norfolk-Jlreet ; at the Globe Tavern

in Hatton-Garden, the Nags-head Tavern at St,

James'Sy and feveral other Places ; feveral Con-

fultations and Meetings were had between the

Prifoners at the Bar, and others, whom you will

hear named at thefe Meetings ; feveral Ways and
Methods were propofed, how it fhould be bell

efFefted -, it was propofed by fome, that it fhould

be done by Ambufcafe, that fhould be laid near

the King's Houfe at Richmond^ fuch a Number on
Foot were to lie in the Wood, there ready to

attack the King as he came by, and the reft of

the Confpirators at the fame Time to fall on the

Guards. But this Method was not fo well appro-

ved of, as that v/hich was afterwards propofed

and agreed to : That is, there were to be three

Parties of them, and the Place was the Lane,

lying between Brentford and Tumh^m-Green, at the

End next Turnham-Green, which the King ufed to

pafs thro', upon his Return from Richmond: The
Order and Method of t\vQ Defign was this ; Sir

"George Barcky, with Eight or Ten more, was to

attack the Coach, and by firing into it, to have

killed the King, and all in it, and the reft were

to attack the Guards, in two Parties, on each

Side of the Lane, whereof Mr. Chamock and Por-

ter were to command one, and Brigadier Rookwood

the other. In order to fee how feafible this Defign

might be, the Prifoner King^ Capt. Porter, and
Knightly, were to go and furvey the Place •, and

the next Day after that Confultation, they went
to view the Ground, and did very carefully do it,

both on this Side the Water, and on the other

Sid the Water ; and they came back and met the

reft of the Company at the Nagg*s-Head Tavern
late at Night, to give an Account what they had

done in oi^der to this Enterprize. It was agreed the

Number fhould be about Forty -, Sir George Bare-

ley was to make up about Twenty, Mr. Chamock

was to furnifh Eight, Capt. Porter Seven, and fo

in other Proportions, in all to make up the Num-
ber of Forty -, which they thought were enough
to effect and accomplifh the Defign.

In order to make this Matter the more fure,

they did appoint Two to lodge and wait at

Kenjington, near the Guards; who were to give
Notice, when the King went abroad : And they
had their feveral Perfons affigned to whom they
fhould give Notice, who thereupon were to fend
Orders to the feveral Parties ; one of which*Vas
Chambers, who was to give Notice to the Prifo-

ner at the Bar Mr. Chamock, and there was one
Durance, who was to give Notice to Sir George

Barcley -, and when fuch Notice was given, then
they were to fend Orders to the feveral Perfons,

who were to be concerned in this bloody Bufinefs,

to come at the Time appointed, to be diipofed of
into their feveral Pofts.

Gentlemen, in order to the furthering of this

Defign, they did likewife fend Durance to go and
view, and give them an Account of the moft
convenient Inns at Brentford, and Turnham-Green,

and the Places adjacent ; which were leaft liable

to Obfervation, where the Men might be the

moft conveniently difpofed of, to lie ready againft

the Time, when they were to execute this bar-

barous AlTaflination -, accordingly he went, and
took an Account of the feveral Inns within that

Compafs, and they were to be billetted by Two
or Three in an Inn, fo as not to be obferved

;

Sir George Barcley and his Party at Turnham-Green,

and the reft at Brentford.

Gentlemen, after they had thus laid the Defign,

Saturday the r5th o^ February was the firft Time
pitched upon for the putting it in Execution, if

the King went abroad, as he ufed to do, upon
Saturdays, to Richmond to hunt ; and if they had
Notice from Durance and Chambers, that he was
fo to do, which Notice they had ; and every Thing
was prepared in order to have perpetrated this

villainous Defign ; but it happened that the King
went not abroad that Day, of which they had
Notice about Noon from Chambers to Chamock^

and Chamock fent Word jb to Porter^s Lodgings,

and then the Order for their getting t02;ether was

countermanded, and the Note, by which Char-

nock fent Word, was fubfcribed with the Name of

Robinfon ; which you will hear is a Name he goes

by, as well as by that of Chamock.

Thus they were difappointed at that Time, but

they were not difcouraged from purfuing this in-

human Enterprize ; but refolved to go on the

next Opportunity that fhould be given. And to

omit feveral Things that intervened, which the

WitiKffTes will give you an Account of, on the

Friday following they met again, to have every

Thing ready againft the next Day, which was

Saturday the 2 2d of February; when they cxpeded

the King would go abroad, as he ufually did on

that Day of the Week ; and that Meeting was at

the Sun Tavern in the Strand, and there were pre-

fent Capt. Porter, Sir JVilliam Perkins, Sir George

Barcley and Mr. Charnock ; and at that Time there

was a Difcourfe amongft them about the Difap-

pointment, which they had had the Week before,

and fome of them had a Jealoufy that a Difcovery

had been made of their Defign : But then, upon

further Confideration, They concluded. If it

had been fo, they fhould not have met there,

but fhould have been taken up : And therefore

they concluded the King's ftaying "at Home
that Day was but Accidental, and fo refolved

to put their Confpiracy in Execution the next

Day.
While they were there, feveral Perfons for

whom
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whom Capt. Porier had undertaken, that is, one

Cranborney Kenrick^ and Keyes the Prifoner at the

Bar, came to Porter •, thefe were carried into ano-

ther Room, and commanded all to be ready the

next Day, when it was refolved to put the Af-

faffination in Execution : And then Capt. Porter

asked Kenrick for Sherborne, who it feems had

been undertaken for -, but it was anfwered. That

he asked fo many Queftions about the Matter,

that he did not think fit to truft him.

The next Morning they met again at Captain

Porter*^ Lodgings ; and there met, as the Wit-

neffes will tell you, amongft odaers, Mr. Pender-

grafs, Mr. Keyes, and Mr. King ; King brought a

Meffage to Capt. Porter from Sir George Bardey,

to know the Names of thofe that were concerned,

and upon that Meffage Capt. Porter writ down

the Names of his Men, who were for his ^ota,

and fent the Lift by Cranborne to Mr. Charnock,

to add his Lift to it of the Men he was to have

under him ; Cranborne afterwards came back, and

brought the Lift that Capt. Porter fent, with the

additional Lift fent by Mr. Charnock, written

with his own Hand, and fubfcribed R. C. and

Cranborne told them that Chambers had fent Word,

that the King would go out that Morning : At

the Hearing of which there was much Joy amongft

them ; for they hoped then their wicked Defign

would be put in Execution that Day. There was a

Difcourfe then likewife, that Porter had a Piece

which carried Six Bullets ; and this, it was or-

dered, (hould be put into the Hands of Pender-

grafs, who was to be one of Sir George Barcley's

Men, to attack and fire into the King's Coach.

This was upon Saturday the 2 2d of February,

when they had News that the King was to go

abroad, and every Thing was to be put in Exe-

cution at 'his Return from Richmond. From Cap-

tain Porter^ Lodgings they went to the Blue Pojts

in Spring Garden; but about 12 o'Clock there

came News from Chambers, one of the orderly

Men at Kenfington, that the King did not go

abroad that Day: This put them into a very

great Confufion •, they then thought feme Difco-

very muft needs be made becaufe of the Difap-

pointment two Saturdays together; and Keyes,

the Prifoner at the Bar, came up and told them,

that the Guards were all come back in a Foam,

and the King's Coaches were brought back to the

Meu[e : And this confirmed them in their former

Jealoufy that the Matter was difcovered ; upon

which Captain Porter, Mr. Pendergrafs and Mr,

Keyes went together to lie hid fome Time ; but

they faid they would fend Keyes to Mr. Charnock,

to let him know where they might be heard of;

and if the Matter was not difcovered, they would

ftill go on to put it in Execution : But they could

not part without drinking fome Traiterous

Healths, which the Witneffes will tell you of,

to the Reftoring of the late King and his Queen,

and the Prince of Wales ; and after all, one of

the Company taking an Orange in his Hand, be-

gan a Health to the Squeezing of the Rotten

Orange ; and in this Manner it was drunk by all

of them before they parted, tho' they were under

the Apprehenfion at that Time of being difcover-

ed already.

This is the Beginning and Progrefs of the fe-

veral Confultations that were had for the Carry-

ing on this execrable Traiterous Confpiracy. I

have opened it fhortly to you, but you will hear

it much fuller in its faveral Parts by the Witnef-

fes. By what I have opened, you cannot but ob-

ferve, that it was very near coming to be execu-

ted, if there had not been a Difcovery of it

Time enough, thro' the Providence of Almighty
God, to prevent it. They had agreed, after the

intended Affafllnation, to keep together, till they

came near the Town, and then they were to lie

hid till the French Troops landed, which they

were affured of were ready upon the leaft Intima-

tion of the Succefs of this Confpiracy.

Gentlemen, every Body may guefs at the dit

mal Confequences that would have follow'd, had
this bloody Defign taken Effedl ; and I am fure, as

we and our Pofterity could not have expefted any

Thing lefs than the perpetual Yoke and Burden

of Slavery and Popery, if it had pleafed God to

permit this Confpiracy to take Effed ; lb I hope
we fhall always remember the merciful Hand of

Providence, that has detedted and didippointed it.

Gentlemen, I ftiall not detain you any longer j

I have opened unto you Part of that which will

more fully be made out by the Witneffes ; only

I would obferve, that the Providence of God has

not only made a Difcovery to prevent the Execu-

tion of this abominable Villainy, but hath brought

this Confpiracy fo far to light, by fuch unque-

ftionable Teftimony, that no Man can doubt of

the Reality of it, which I hope will raife in eve-

ry honeft Man's Mind an Abhorrence and Dcte-

ftation of thofe Principles, upon which fo vil-

lainous and barbarous a Defign was founded ; and
I think I may fay, that after the Evidence you

will hear this Day, no one will pretend any Doubt

of the Truth thereof, but either fuch as are forry

for the Difcovery, or fuch as knew too much of the

Confpiracy before. I fhall trouble you no further,

but call our Witneffes, who will give you a clear

and full Account of this Confpiracy. Swear Capt.

Porter. (Which was done.)

Mr. Sol. Gen. Captain Porter, Sir John Haiv/es.

I would not lead you with any

Queftion, but pray will you give the Court and the

Jury an Account what you know concerning any

Confpiracy about affaffinating the King, and

when it was to be done, and where, and how, and

by whom ; and particularly what relates as to

that Matter to the Prifoners at the Bar.

Char. My Lord, there are two Things that I

muft beg of the Court, in Relation to the Wit-

neffes that are to be produced and the Evidence

that is to be given againft me at this Time : And
the firft is. That before any of the Witneffes give

any Evidence againft me, the reft that are to be

fworn and produced, may be kept out of Court,

till they that are called have feverally given their

Evidence, that one may not hear what the other

fays ; That I iiippofe is but reafonable in a Cafe

of this Nature, and what was never denied, but

always allow'd, as I have been informed.

L. C. y. There is but one Witnefs fworn,

and I believe, that there are none of the reft

here.

Char. Yes, my Lord, here is one Gentleman

in Court whom I fuppofe to be an Evidence, and

that is Mr, De la Rue.

L. C. J. If there be any others of the Wit-

neffes, let them withdraw till they be called for

;

let there be fome Body to look after them and

attend them. (Which -joas accordingly done.)

L. C. J. Mr. Charnock, you have your Delire

as to this Matter, all the reft of the Witneffes are

withdrawn.
Char,
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Char. My Lord, there is another Thing that

I have to beg of the Courts and that is, in rela-

tion to the Evidence in general. That if there be

any Thing prbv'd to be fpoken in Company, and

talked of by Way of common Difcourfe, or only

in Jollity in ordinary Converfation, that may not

be interpreted as a Proof of any fettled Defign

or Practice.

L. C. J. Look you, Mr. Charnock, who can

tell what the Evidence will be until it be given ?

you will hear what is depofed by the Witnefles,

and you have Pen and Ink, and may make fuch

Obfervations as you think fit : When the Wit-

nefles are heard, you will have all the Advantage

that can be allowed you, and you may then pro-

pofe your Objeftions to the Matter of their Evi-

dence ; which, no doubt, will have their juft

Weight with the Court : In the mean time, have

you any Exception to this Man's being a Wit-

nefs ? If you have no Exception againft him, then

he muft give his Evidence ; and after he has de-

liver'd himfelf, and the King's Council have done

with him, you are at Liberty to ask him what
Queftions you think fit.

Mr. Sol. Gen. Captain Porter, I defire you will

acquaint the Court and the Jury what you know
of any Confpiracy to take away the Life of his

Majefty, when it began, in what Manner it was

carried on, how far it proceeded, how it came to

be difappointed, who were concerned in it, and what
relates to the Prifoners at the Bar, as to their

Share therein.

Capt. Porter. My Lord, lam unfortunately in-

gaged in this Matter, and have made a frank Dil^

covery, to make the King all the Atonement I

can, for having been concerned in fuch a Defign.

Some Weeks before this Confpiracy for Aflafli-

nating the King was in Hand, there came to my
Lodging
Mr. Jtt. Gen. Captain Porter, I would not in-

terrupt you, but to put it into a Method, and Or-

der of Time, will you pleafe to recolleft your felf,

and give the Court and the Jury an Account of

your Knowledge about the firft Beginning of this

Confpiracy the laft Year ; 1 would not lead you,

and therefore I ask you the general, and no par-

ticular Queftion.

Char. My Lord, I fuppofe that any Queftion

about what was done the laft Year is not at all to

the Purpofe in this Cafe, for there is nothing men-
tion'd in the Indiftment of the laft Year.

L. C. y. It is in the Indidlment diverie Days
and Times, as well before as after.

Char. The Crime for which we are accufed is

laid to be the loth Day of February, 1695.
L. C. J. The Day is not material, but only a

Circumftance, but in Form, Ibme Day before the

Indi(5tment preferred, muft be laid ; and tho' the

Day mentioned in the Indictment is the loth of

February, yet it is alfo faid, that the Things con-

tained in the Indictment, of which you are accu-

fed, were done likewife at diverfe Days and Times,

as well before as after, and fo the Indidment
comprehends even what might be done the laft

Year as well as this.

Char. I beg the Favour of the Court in this

Matter, for fure the loth of February laft can no
way be fuppofed to be in the laft Year.

L. C. y. I told you before, the Day is not ma-
terial, nor are the Witnefles nor the King's Coun-
cil tyed up either to the particular Time or Place

mention'd in the Indidiment, fo it be within the

County*, and before the Indiftment preferred.

All that is to be regarded is, that no Evidehcs
be given ior admitted of any other Species of Trea-
fbn, but what is contained in the Indidment

;

for a Man may certainly be indifted for a Trea-
fon committed this Year, and upon his Trial Evi-
dence may be given of the fame Treafon com-
mitted the Year before.

Char. But then how can a Man prepare for

his Defence ?

Mr. Jtt. Gen. The Time is but a Circumftance,
it may certainly be proved at another Day than
what is laid in the Indiftment, and yet very good
Proof ; and fo it is in all other Cafes, as well Ci-
vil as Criminal.

.

Char. Mr. Attorney General has faid enough
I think to confute himfelf ; for if one Year may
be put in the Indidment, and nother Year'
brought in in the Evidence, how fhall any Man
be able to apply himfelf to his Defence, whofe
Thoughts run only upon the Time laid in the In-

dictment ? I hope neither the Court nor the King's
Council vv'ill come fo hard upon us, as to put our

Thoughts quite out of all Order, that when we
apprehend we are only to defend ourfelves againft

what is faid to be done this Year, we muft afrelh

prepare ourfelves to anfwer what was done the

laft Year.

L. C. y. It is always fo ; for Form Sake, there

is a particular Time laid in the Indiftment, but

the Proof is not to be tyed up to that Time ; but
if it be proved at any Time before or after, fo it

be before the Indidment preferred, it is well,

enough : And not without great Reafon, foi" the

Treafon confifting in imagining and compafling

the King's Death, which may be manifelted by
diverfe Overt Ads, fome before, fome on, and
others fince, the Tenth of February, yet they are

Evidences of one Treafon, which is the Compal^
fing the King's Death.

Chor. Then we may be under an Obligation to

give an Account of all the Tranfadions of our

Lives, if that be the Rule.

Z. C. y. No, not fo neither, for that very Trea-

fon afTigned in the Indidment muft be proved,

and therefore you are only to give an Anfwer to

that, and nothing elfe.

Char. But, my Lord, it may give a very great

Loofe, and much hinder our Defence ; for as it is

now defired that Proofmay be given, of what was
done laft Year, at the fame Rate, they [as well

before and after] may fignify feven Years ago.

L. C. y. And fo it may if your Confpiracy

reach'd fo far, or did then begin, and was after-

wards purfued ; this is not any Thing that is un-

ufual, but the Common Law is plain in it. W^ell,

what fay you, Mr. Porter ?

Capt. Porter. My Lord, I will give you an Ac-
count, if your Lordfhip pleafeth, of what was
done this Year ? and if any Queftions afterwards

be thought fit by the King's Council to be now
asked me, about what pafTed before, I will an-

fwer them very readily.

Mr. Att. Gen. Well then go on your own way,
we will referve ourfelves till afterwards.

Capt. Porter. Some Weeks before this Defign

was on Foot, for aflaflinating the King, Sir William

Perkins when he was in. Town, was at the fame
Place where Mr. Charnock and I did lodge ; it was.,

about the latter End of yanuary : He asked Mr.
Charnock where he would be at Night ; and I told

them, if they were not about private Bufinels, I

wouid
"
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would meet them; He told me, there were feme

Friends come from France, and that fomething

was a doing that would be for the Service of the

King : I told them, if any Thing of that Na-
ture was a doing, I would readily engage in it

;

and they told me I fhould know it very foon.

A little after I fell fick of the Gout, and could

not ftir from my Chamber : But then Mr. Char-

nock did acquaint me, that Sir George Banley, and

thofe that came from France, had brought aCom-
miffion to raife and levy War upon the Perfon of

King WiUiara, and he asked me how many I

could bring to join with them, if the King land-

ed ; I defired to confider of it, and he told me
Sir George Barcley would come to him about it.

Accordingly, he and Holmes came to the Houfe

where we lodged, in Norfolk-ftreet^ and there

they were in private with Mr. Charnock ; and af-

terwards, becaufe I was lamCj and could not flirj

they came into my Room, and Sir George Barcley

told me, he was glad to fee me in good Health,

but ferry to find me lame, but he hoped to fee

me abroad in a little Time ; and I told him, I

hoped fo too. They faid, they were going then

to fome Company, and they hoped to lee me af-

terwards. After that there were feveral Meet-

ings that we had, particularly at the Globe Ta-

vern in Hatton-Garden, the Naggs-Head at St.

James-ftreet, and the Sun-Tavern in the Strand,

and in all thefe Places we did confult together,

which was the beft Way, and where was the befb

Place to affaffinate the King, when he came from

Hunting. Sir George Barcley told us he had fome

Money to buy Horfes, but not much, he had as

much as would furnifh about Forty. Capt. Char-

nock faid, he would bring fix or feven Men, that

fhould come out of the Country. Sir William Per-

kins faid he would lend five Horfes, there to be

mounted by Men of his own, the other two by

fuch as fhould be provided. I promifed to bring

leven Men with Horfes, and Sir George Barcley

faid, that Lowick and others that came over with

him from France, would engage in the Defign,

and make up the Number. I defired very much
to fee the Commifhon that came from the late

King, and asked Mr. Charnock about it ; he faid

he never faw it, but Sir William Perkins told me,

he had feen it, and that it was all writ with

King James his own Hand, and figned by him-

felf All this was agreed to, and then there were

Confultations in what Method it was to be done.

Several Propofals there were -, one was to fet upon

him as he came from Richmottd by the Road,

others when he was on Horfe-back at Cue. Sir

George Barcley was for having it done by Ambuf-

cade in the Park by Richmond, and therefore

defired me to go with Mr. Knightly, and view the

feveral Places and Ground thereabouts, to find

out which was the moft convenient Place. The

Day before we were to go, Capt. King came to

me, and would know if we were to go about

fuch a Matter, and proffered to go with us. I told

him I had never a Horfe, but he faid, he would

o-et one. We went that Night to the Swan at

Knights-bridge, and there we lay, and went the

next Day to view the Ground, and came the

next Evening to the Company, to give an Ac-

count what we had done ; and upon the Ac-

count that we gave. Sir George Barcley's Mind

was altered, and it w.as agreed to do it in the

Lane coming fiom Brentford to Turnham Green,

and the particular Manner was agreed on too.

There was one Rookwood that was to command
one Party of Sir George Barcley^s Men, to attack

the Guard ; he told us, he had bought twenty

Horfes which were to be employed in this Ex-
pedition -, they were to be divided in three Par-

ties, and Sir George Barcley was to have four out

of each of the other Parties, and to feize upon
the King's Coach, and to fhoot into it, and kill

the King, and all thofe that were with him

:

And this was to be done on the 15th of Febru-

ary, which was a Saturday, and the King ufually

went to Richmond on Saturdays. We had two or-

derly Men (as they were called) who were to

lie at Kenfington, to give Intelligence when the

King and the Guards went out, the one was
Chambers, and the other one Durant, a Flemming,

I think, or I do not well know what Country-maa
he was ; and Durant was to bring an Account
when the Guard went out, and Chambers when
the King went out, and when we had Notice

that the King was gone, we were to go by three or

four in a Party to prevent Sufpicion, and we-were

to be difperfed in the feveral Inns about Brent-

ford and Turnham Green. Sir George Barcley was
to be at the King of Bohemia's Head ; and we
ordered a Man to give Notice to him when the

King landed, and then he was to give Notice to

us, and fo we were to form our felves into our

feveral Bodies, to take our feveral Pofts a* were

agreed upon, I asked him, what he thought to

do when the Matter was over, how we fliouid

difpofe of our felves? He told me, we need not

fear any Thing, but might go to Town and he
flill, and that there would come a fufKcient Number
from Abroad ready to aiTift us. That 4 or 5000
French were to divert in Scotland, and the King
would be near the French Shore with a fufficienc

Army. On Fn'i^j before the 2 2d, when it was

to have been executed again, we met at the

Sun-Tavern in the Strand; and there difcourfed,

for a matter of half an Hour, about the former

Difappointment, and feveral in the Company
were afraid the Defign was difcovered ; but then

I told them, if it had been fo, fure we fhould

have been taken up before now ; upon which it

was agreed, Then let us refolve upon it again

to Morrow, and fo it was refolved upon. Capt.

Charnock faid, he could not flay, becaufe he fhould

want fome Men that were come up out of the

Country on purpofe. I faid, I was afraid my
Horfes were fick, and could not be ufed in the

Service, and Sir William Perkins thereupon un-

dertook to furnifh me, and told Mr. Charnock and

me he had fent to Mr. Lewis, that belongs to the

Earl of Feverfham, to procure fome, having, as-

he faid, promifed fo to do. I fent the next Morn-
ing to have a Note for two, by Mr. Cranburne,

and he fent me a Note back again by Cranburne,

that he had fent to Mr. Lewis, and Vix. Lewis

faid, he would help him to three Horfes, with

Saddles, Holfters and Piflols, and defired theLifl

of my Men, which I fent him, and he fent it me
back again with the Lifl of his own, and then

I fliewed it to Mr. "De la Rue, and we were pre-

paring all Things for the Execution of this De-

fign, and prefently after News came, that the

King did not go out that Day neither ; upon

which I faid I would go out of Town, and I

asked Capt. Pendergrafs to go with me, and we
fent Keyes to bring Linnen unto us, but he did

not come until the Wednefday, and upon the

Thurfday we were taken.

Mr.
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Mr. An. Gen. Captain Porter, you mention fe-

veral Confultations, at feveral Times and Places

;

who were prefent at any, and which of them ?

Were any of the Prifoners at the Bar there, and

which ?

Capt. Porter. There was Mr. Charnock^ and Mr.
King, at all of them.

Mr, Alt. Gen. What do you fay about Keyes ?

What was he ?

Capt, Porter. He was my Servant a Year and

a Half.

Mr. Att. Gen. Was he acquainted with the

Aflaflination ?

Capt. Porter. Yes, he was, and was prelent

at mod of the Confultations. He hired Horfes for

me to be employed in the Bufinefs. On the firft

Saturday, he hired two, I gave him Money for

them, and he did know upon what Account they

were hired.

Mr. Att. Gen. Was he prefent when News was

brought of the Difappointment ?

Capt. Porter. Yes, he was both Times,

Mr. Att. Gen. You are fure he was prefent then ?

Capt, Porter. Yes, the fecond Time he faid,

that he met the King's Guards that were come
back all in a Foam, and that he had fpoke to

one of my Lord of Oxford's Regiment, and that

fomething was mutter'd, upon which he feared a

Difcovery.

Mr. Att. Gen. Did Keyes agree to be one of

the Men, that fhould be concerned and ad: in this

Bufinefs ?

Capt, Porter. Yes, he did,

Mr. Att. Gen. What Quality is he of ? What
is his Profefllon ?

Capt. Porter. He ufed formerly to help to drefi

me, and he was to look after my Linnen and

Equipage.

Mr. Sol. Gen. Had he not been a Trumpeter ?

"Was not that his Profefllon ?

Capt. Porter. He was a Trumpeter, and ufed

fometimes to entertain us with his Trumpet.

Mr. Conyers. You fpeak of a Meeting at the Sun

Tavern in the Strand upon Friday the 2 ifl of Fe-

bruary where it was refolved to execute this At-

tempt upon the next Day.
Capt. Porter. Yes, there was fuch a Meeting,

Mr, Conyers. Was Keyes there at that Time ^

Capt. Porter. He was not in the Room where

we were, but he was in another Room in the

fame Houfe, where I went out to him, and there

was he, Cranburne and Kenrick.

Mr. Conyers. Pray what did you go to them for ?

Cdi^t.\Porter. I went to acquaint them what

was refolved upon ; and I told them they were re-

folved to do it the next Day, to which they agreed,

but that I thought my Horfes would not be ready,

but I hoped I fhould get fome other.

Mr, Con. Pray, what other Difcourfe had you

in that Company : With whom, and about what ?

Capt. Porter. Mr, Kenrick came to me with his

Arm in a String ; either he had broke his Arm,
or pretended fo to have done. I then asked him

for Mr. Sherbourn, whom he had mentioned before

to me, as one that was likely to be concerned

:

He told me Mr, Sherbourn asked a great many
Queflions about the Defign, which he did not

think fit to anfwer ; I thanked him for telling me
fo, and faid I would not fend to him,

Mr, Cooper. Pray, Captain Porter, give me leave

to ask you one Queftion, Can you remember what

Number of Men Charnock was to provide for this

Enterprize ?

Capt. Porter. He promifed feven or eight Men,
fome of which fhould bring th^ir Horfes out of
the Country, others he would borrow or hire

for them.

Mr. Att. Gen. Pray, Sir, was there any Body
fent to take an Account of the Inns about the

Place where this Aflaflination was to have been
executed ?

Capt. Porter. Yes, Mr. Dar^w/ was, and he did

bring us an Account of the feveral Inns about

Brentford and Turnham Green.

Mr. Att. Gen. As to the Lift of Men, which
you fay you fent to Charnock, and he fent you
back with a Lift of his Men, pray can you tell

whofeHand that Lift of his Men was in .?

Capt. Porter. I know Captain Charnock's Hand
very well, and, to thebeft of my Knowledge, it

was his own Hand, and iubfcribed R. C.

Mr. Att. Gen. Sir, you have given an Account
of the Meeting the 22d at your Lodging.

Charnock. I was not there hefliys.

Mr. Att. Gen. Firft let me ask you, how came
it that it was not put in Execution the 15th; for

that you did not tell us before ?

Capt. Porter. I tell you, Sir, It was becaufe the

King did not go out that Day, according as we
had Notice, that he intended to do : Durant wrote

firft Word that the Guards were gone before,

upon which I went for my Men, and about Noon
I received a Note from Mr. Charnock that the King
did not go out that Day,

Mr. Att. Gen. Pray what Name was fubfcribed

to that Note ?

Capt. Porter. R. Rohinfon, which was a Name
he ufed to go by fometimes.

Mr, Att. Gen. And pray in whofe Hand was

that Note ?

Capt. Porter. To the beft of my Knowledge it

was Captain Charnock's, I know his Hand very well.

Mr. Att. Gen. My Lord, if the Prifoners will

ask himanyQueftions, they may,
L. C. J. Will you ask him any Queftions ?

Char. My Lord, in the nrft Place I defire the

Judgment of the Court, whether he be a legal

Evidence or no. I conceive he is not, and I hope
your Lordfhips will think fo too: For he makes
himfclf a Criminal by his own Confefllon, and
that of a very heinous Crime, and it is equal in

my Judgment (and as I have been advifed, who
I muft ftill fay am ignorant in thefe Matters^ as

if he had confefs'd it upon an Indidment, and then

the Law can take no Notice of him as a good
Witnefs. And if he were no legal Witnefs then,

I take it by the fame Reafon he is no legal Wit-

nefs now : For the Crime is the fame, and it is an

Acknowledgment in open Court,

L. C. y. Look you, Mr. Charnock, if it had been

a Confeffion upon an Indidment, it would have

been a Convidion, which would have had quite

another Operation ; but it not being upon an In-

didment, it is no Convidion, and therefore he is

a legal Witnefs, though he does acknowledge

himfelf to be guilty of the Crime,

Char. Then, my Lord, he is looked upon as no

good Evidence, in my Judgment, becaufe he is a

Criminal.

L. C. J. He is a legal Evidence, tho' he does

confefs himfelf guilry of the Crime.

Char. He owns himfelf a Partner in a bloody

Defign,
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Defign, and to convid me, he fwears to take away
my Life, to fave his own. I cannot imagine why
he fhould be accounted a legal Witnefs, that is a

Party by his own Confeflion in fuch a Matter.

L. C. J. Pray, who can tell better what was
intended and done in fuch a Confpiracy than he

that was a Party in it ?

Cbar. My Lord, he has forfeited his Life by his

own Confeflion, and now he would by Swearing
againft me take away my Life to fave his own.

L. C. y. Whatfoever Objeftions you have againft

the Credit of his Teftimony, you may make what
Ufe of them you can in the proper Time ; but for

any thing that yet appears, he is a legal Witnefs,

Charnock. My Lord, I know not how far he
is a legal Witnefs, therein I muft be governed

by the Judgment of the Court ; but fure it will'

take away from the Credibility of his Tefti-

mony, his own Acknowledgment of his being

guilty of fuch a Crime. Tho' he may be a legal

Witnefs, he cannot be a good one. And I hope the

Gentlemen of the Jury will confider of it, when
a Man comes to take away other Mens Lives to

fave his own, by accufing them of Crimes which
he acknowledgeth himfelf to be guilty of.

L. C. J. Look you, Mr. Charnock^ for that

matter, it is fo in all Cafes of this Nature, not

only in Cafes of High-Treafon, but of Robberies

and Burglaries, and the like, where the Parties

concerned are and always have been allow'd to

be good WitnefTes againft their Accomplices in

thofe Crimes. Will you ask him any Queftions,

Mr. Charnock ?

Charnock. My Lord, here is another Thing,
which, I apprehend, I have Reafon to objeft

againft the Teftimony of this Witnefs j he does

not only fwear to fave his own Life, and take

away another's to deferve the faving of his own,
but there is in this Cafe Swearing to get a Re-

ward, for there is a Reward of looo /. apiece

promifed by- Proclamation, for the Apprehenfion

of this Man and others. And not only a Pardon

but the I coo/, to any of thole in the Proclama-

tion who fhall difcover and take any of the pro-

fcribed Perfons. Now, where a Man ftands ac-

cufed by Proclamation, and his own Life is there-

by concerned, and a Reward is propos'd for any

of the Confpirators difcovering and apprehending

the others, it is a hard Matter to admit any

one that acknowledgeth himfelf guilty of fuch a

Crime, to prove a Prifoner guilty of that Crime

under thofe Circumftances. Befides, my Lord,

I have known this Gentleman, and tho' he may
have had an Eftate, yet fince I have Reafon to

fufpedl, and perhaps it may be very well known,

that the Fortune he had is lavifhed away; to

make up that Damage, he may be tempted to un-

dertake tliis Way of Swearing. So I think he can-

not be a good Evidence, and I hope your Lordfhip

will think fo too, and that he is to receive no Credit

or Countenance before an honeft Jury, as I doubt

not thefe Gentlemen are that are to try us.

L. C. J. Mr. Charnocky do not miftake yourfelf,

he is to have no Reward by the Proclamation un-

leis he had come in voluntarily, and apprehended

one of the others ; for only thofe that apprehend

any of the Perfons named in the Proclamation,

are to receive any Part o.f the Reward, not any

of the WitnefTes againft any of them \ the Reward

is for the Apprehenfion, whether they be found

guilty or not guilty.

Char. But ftill. my Lord, he cannot be a good
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Witnefs, for it looks as if he was, a Man thatwa^
willing to have become an Evidence, bccaufe we?
whom he has accufcd, particularly my fcrlf, were

permitted to be taken, and then in the mean while

he feems to withdraw, only that he might he taken

as a Colour. For my Part, I know not but that

it may be a Contrivance of his own, to be colour-

ably taken up, becaufe he is fo willingly an Evi-

dence, as the Jury may perceive he is.

L. C. J. It is certainly a very hard Matter, if

not impofTible, to difcover Crimes of this Nature,

if the Accomplices in thofe Crimes fhall not be

allowed to be good WitnefTes againft their Fellow-

Con fpirators.

Char. My Lord, I muft fubmit to the Judg-
ment of the Court that he is a legal Witnefs.

But tho' I fhall not prefs upon the Legality, yet

] muft fay he is not a good Witnels for all the

Reafons that I have urged.

L. C. J. Nay, he is a very good Witnefs, if he
be a legal Witnefs ; but the Credit of what he
fays, as in all other Cafes, muft be left to the

Jury, who are Judges of the Matter of Faft, and
the Credibility of the WitnefTes.

Char. My Lord, when Perfons will own them-

felves guilty of joining in fo barbarous a Crime
as we ftand indifted for, and accufcd of, fure there

will be litde Credit due to their Teftimony.

L. C. J. His Credit muft be left to the Jury,
who are the Judges of it ; now if you will ask no

Queftions, I muft fpeak to the reft; Mr. Ki)ig\y\\\

you ask him any Queftions ?

Char. I fpeak this only in general j but I have

fome Remarks that I have made upon the Evi-

dence that has been given, out of which, when I

have told you of them, Queftions may arife, which

it may be fit for me to propofe, and I fhall defire

your Lordfhip's Leave accordingly.

L. C. J. Look you, Mr. Charnock, you fhall be

heard all that you have to fay, when your Time
comes for your Defence, and to make what Ob-
fervations upon the Evidence you pleafe. But the

Matter is now, whether you will think fit to crofs-

examine the Witnefles that are produced for the

King, or to ask them any Queftions ?

Char. My Lord, I have taken fome Notes of

what has been faid, and I defire I may make the

beft Ufe of them that I can.

L. C. J. You may make what ufe you will of

your Notes, and make what Obfervation you will

to make any Queftion you ask intelligible.

Cbar. My Lord, Capt. P(?r/^r in his Evidence

hath faid that this Confpiracy was in the latter

End of February. Now I apprehend his Oath is

not valuable upon this Indiftment, becaufe the

Offence is laid the Tenth of February, and fb his

Confpiracy that he talks of, was after the Time
laid in the Indictment.

L. C. J. I beheve you miftake him. Sir.

Mr. Alt. Gen. If he pleafes to ask him, I fuppofe

he will find himfelf miftaken.

Capt, Porter, My Lord, I fay the latter End
of January ; if I faid February I miftook.

L. C. J. And fo it muft be 5 for the two and

twentieth of February, was to have been the fecond

Time for the Execution of the Defign, and feveral

of the Confpirators were taken the next Day.

Char. My Lord, I defire Capt. Porter may be

asked, where it was, and when, that I brought

Sir George Barcley and Mr. Holmes into his Com-
pany

Capt. Porter. It was the Beginning of February,

4 D ac
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at my Chamber in the fame Houfe where Mr. Char-

nock lodged, and I was then fick of the Gout.

Char. My Lord, I declare it, I know nothing

of it. Then he fays we had feveral Meetings,

particularly at three feveral Taverns ; by what

I can obferve, there is no Time at all, nor at any

of thofe three Places that there was any Sort of

Confpiracy for the AfTaffinating of the King.

L. C. J. Yes, he fays, that you rriet at thofe

Places, where you did confult about Aflaffinating

of the King, and the Ways and Methods how
it (hould be carried on, and that you was at thofe

Confults ; for Mr. Attorney asked him particularly,

"Whether you that are the Prifoners were there ?

and he fays, Ay.
Char. He fays, that we met at the Nagg's-head

Tavern in St. James^s-Jlreet, where it was agreed

that he and Knightly fhould go and view theGround,

to fee which would be the mofl convenient Place -,

and that they came the next NighO to give an

Account according to our Defire. Now, my Lord,

I was thereat Dinner, and CapU Porter did come
in at Night -, and if you do remember. Captain,

you could not pull oft" your Boots well, and com-
plained of the Gout, and was very peevilh -, and
faid you had been at Mortlack., and had met with

a Friend there ; That is all that I know. There
was Capt. King and Mr. Knightly indeed ; who
fent for Ibme other Cloaths, but it cannot be pre-

tended that there was any Crime tranfafted at that

Time ; for you cannot imagine, that I would have

to do in any fuch Matter amongfl Porters and
Meflengers that were to go on common Errands.

L. C. J. I will only put you in a right Method ;

You may ask what Queftions you will now ; but

you are not to make your Obfervations upon the

WitnefTes to the Jury till the King's Evidence be

given, for then your Time will come for your
Defence,

Char. My Lord, it may be I may forget then

what may be proper for me to infift upon. If

your Lordfhip will pleafe to allow me a SoUicitor

to put me in Mind, I Ihould be the better able

to manage my felf.

L. C. J. You may be helped by your Notes

;

but you have been told over and over, we can

"allow no SoUicitor,

Char. My Lord, Capt. Porter fays, I told him
there was fuch a Commiflion brought by Sir George

Barcley from King James ; he fays indeed, I told

him I never faw it ; and I do not know how I

could, becaufe 1 do not believe there ever was any

fuch, and it is improbable there fhould be any fuch.

L. C. J. Mr, Charnock, I would not hinder you
from faying any Thing that would be proper for

your Defence, nor will interrupt you when your

proper Time comes.

Char. My Lord, what I fay is as to what Cap-
tain Porter has evidenced, and I will make Obfer-

vations upon one Part of the Evidence after ano-

ther, as it is given*

L. C.J. But that is not regular, according to

the Courfe of Evidence, and will introduce a

Confufion. You may ask any Queftions of the

particular WitnefTes, as they are in Order, if you
will; but your Obfervations, as to your own De-
fence, you muft defer, till the WitnefTes are heard,

that fo the Evidence may be intire, and your De-
fence intire ; therefore if you will ask him any
Queftions, fay fo.

Char. No, my Lord.
L. C. J. Then Mr. Kingt will you ask him any

Queftions ?

Kifjg. Capt. Porter, Did I mention any Thing,
or was there any Difcourfe when you and I, anci

Mr. Knightly^ as you fay, went out to view the

Ground, about killing the King ?

Capt. Porter. The Day before we went, we di-

ned together, and it was at the Nagg's-head, and
he asked if I was to meet Knightly^ and go and
view theGround, in order to fettling the Defign,
which was then talked of, and confiilted about

;

and Captain King defired to go with us, and we
lay at Knights-bridge ; and when we were about
it, we difcourfed feveral Times of the Nature of
the Place -, and Captain King did not approve of
the Place on this Side the Water, but liked the

Ambufcade better which was to have been on the

other fide the Water.

L. C. J. Will you ask him any more Queftions ?

King. No, my Lord.

L. C. J. Well then. What fays the other Man,
Keyes ? Will he ask him any Queftions ?

Keyes. My Lord, I have had no Body to advife

me, no Council ; I was only a Servant to Captain
Porter.

Mr. Ait. Gen. If then they have done with him,
before he goes, I defire to ask him one Queftion.

What Difcourfe, or Treaty, or Confultation about
this, or fuch like a Matter, there was the laft

Winter, and between whom .?

Capt. Porter. There were feveral Meetings and
Confultations the laft Winter between Capt. Char-
nock., Sir William Perkins, and myfelf, about fuch

a Thing -, and we thought that the quickeft Way
to bring in the King, and reftore him to his Crown,
was by knocking King William on the Head ; and
there were feveral Meetings about the Ways of

doing it.

Mr. Att. Gen. Who elfe were there at thofe

Meetings ?

Capt. Porter, There were feveral others in

Company.
Mr. Alt. Gen. But the Meaning of my Queftion

is, who of the Prifoners ?

Capt. Porter. I cannot remember any but Capt.
Charnock.

Mr. Alt. Gen. Pray will you acquaint us with
the Realbn why it was not done at that time.

Capt. Porter. We wanted a CommifTion from
France, which we thought was a ncceflTary Au-
thority for us to aft by.

Mr. Att. Gen. You fpeak of a Lift that was
brought you again from Charnock, with the Ad-
dition of thofe Names that were his Men ; pray
at that time was there no Difcourfe about a par-

ticular Gun that was fomebody's, and that one in

the Company was to have, to be employed in this

Service ?

Capt. Porter. My Lord, I faid, I had a Muf-
quetoon that carried 6 or 8 Bullets, that Capt. Pen-

dergrafs, who was one of the Four out of my
^ota, that was to go with Sir George Barcley,

Ihould have if he pleafed.

Mr. Att. Gen. Capt. Porter, I would not lead

you, but were there any particular Direftions

given, and what, touching the particular Imploy-
ment of that Gun ?

Capt. Porter. I remember I told Capt. Pender-

grafs, if the Coach made any great hafte to get

away, he might eafily hinder that, by killing or
laming one of the Horfeswith that Gun.

Mr, Att. Gen. Pray reeolleft yourfelf. Sir, was
King, the Prifoner at the Bar, prefsnt at that

Difcourfe ?

Capt.
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Capt. Forter. Capt. KingMv^% then in myRoom

in Maiden-lane^ where I then lay, being removed
from my Lodging at Norfolk-Jlreet.

King. Do you fay that I heard any fuch Dif-

courfe ?

Capt. Porter. I cannot fay you heard it, but

you was prefent then.

Mr. Alt. Gen. Was there not fome Difcourfe

about a Defedt of the Numbers that were appoint-

ed, and expeded to join in this Thing }

Capt. Porter. My Lord, I told you I wanted a

Man, and that was Kenrick, who had his Arm in

a String •, and Mr. De la Rue brought one that I

knew not, and fome of the Company went to the

Blue-Pojis to tarry there whilft I came to thein,

and Capt. King was prefent when the News was
brought us of the Difappointment, and then I re-

folved to go out of Town.
Mr. Att. Gen. The next Witnels, my Lord,

that we call is Mr. De la Rue^ and we defire he may
be fworn. (Which was done.)

Mr. Sol. Gen. Mr. De la Rue, we would defire

you to acquaint the Court and the Jury, what

you know of any Defign or Confpiracy to AfTaf-

finate the King, when it began, how it was carry 'd

On, and by whom, and by what Methods ?

Mr. DelaRue. My Lord, this Confpiracy hath

been carrying on a great while, for fome Years

:

And it originally came from Col. Parker, efpeci-

ally as to my Knowledge of it ; and that was five

or fix Years ago, at St. Germains, when I was

there : He propofed it to me, and faid he would

propofe it to my Lord Melfort, who was King

James's Secretary in France. Two Years after,

he came over into England, it was a little before

the Bufinefs of La Hague, and he would have had

me come over into England with him ; upon which

I applied myfelf to my Lord Melfort, to know
whether I fhould come over hither yea or no :

My Lord Melfort advifed me to ftay there awhile;

for, faid he, you will find there is fomething a

doing which will pleafe you. But nothing being

done, after that I came to England, and fufFered

a very tedious Confinement here, I became ac-

quainted with Mr. Charnock and Capt. King abroad ;

1 have been with Mr. Charnock, Mv.King, Mi'.Por-

ter, Mr. Goodman and Col. Parker, here in Town
feveral Times, and at feveral Places. And now I

come to what was a doing the laft Year. In the

Months of January, February, and March, till the

King's going to Flanders, there were feveral Con-

ferences, and Confutations about this Matter, be-

tween SirPFilliam Perkins, Capt. Porter,^.nd others

;

I cannot fay that ever I was in Company with

Goodman at that Time, when we talked of any

Thing of this Nature. But Capt. Charnock carried

me to Sir William Perkins, whom I had never feen

before, to the Mitre-Tavern in St. James's Market,

and there I was asked, if I would be concerned in

the Eafing us from the Yoke that then lay upon

us. I asked which way it was to be done, for I

could not underftand what was meant, but the

taking off the King, and therefore I asked which

Way it was to be done. Then they asked me,

whether I knew where Capt. Stow lived ; and they

imployed me to go to his Lodgings, and appoint-

ed me to meet them at the Star-Tavern in White-

Friars. They were there before me, when I had

met with the Captain, and brought him thither ;

but that they thought not a fit Place to confult

in, and therefore they went to Bromfield's. CofTee-

houfe, and ther^ they did talk fomething of it

;
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but they took one another afide, and talked pri-

vately amongft themfelves, which I took fome Ob-
fervation and Notice of; and upon Enquiry I

was told it wasbecaufe there was an old Gentle-
man in the 'Company, whom they did not care
to acquaint with any Thing of the Matter, be-

caufe he was too Old to have any Hand in it,

and they would acquaint none with their Refo-
lutions, but thofe that were to be A6tors in the

Defign. My Lord, I was not often in their Com-
pany after that, but I heard from Time to Time,
how Matters went on, and I heard from Capt.
Porter particularly, that they had been at Turn-

ham Green and liked the Place very well, and
that the Defign was to take the King off, ur elfe

to hurry him away to Rumney-Marjh alive, and
carry him into France.

Charnock. Surely this is not any Evidence, be-

caufe Captain Porter only fpoke of it, and it is by
Hear-fay, and we are not concern'd what other

People talk of.

Mr. Att. Gen. Pray who was in the Room,
when the Propofals were made .''

De la Rue. What Propofals do you mean, Sir ?

Mr. Att. Gen. At theTavern in St. James's-fireet.

De la Rue. At the Coffee-houfe there was a little

Talk of it between themfelves ; but they would
not talk much, they faid, becaufe there was an
old Gentleman there, who was too old to engage,

and they would have none but Aftors ; that I un-

derftood to be the Reafon v,hy they talked one

with another fo : But I taking notice of their Pri-

vacy, whenever I asked Charnock of it, he referr'd

me to Captain Porter. But withal he told me fe-

veral times, that he b-lieved it would come to

nothing. The Defign vvas to carry the King alive

into France, if they could ; if they could not take

him alive, then to aflaffinate him, and pretend it

was done by a Random Shot. He told me alfo,

they had fent to King James for a Commitlion to

execute this Matter, and to authorize them to

carry the King into France, if they could rake

him ; and then if they could not, they agreed to

excufe themfelves, as I faid, by pretending that he

was killed by a Random Shot. It fhould feem (as

I underftood) the Commiflion was delay'd a long

Time, and then they refolved to execute the De-

fign without a Commiffion ; and within a few

Days before the King was to go to Flanders, I

was told, all was ready. But then they wanted a

Ship to carry him off when they had taken him ;

and there met at the Rofe Tavern, as I remember.

Captain Porter and Sir William Perkins ; but I can-

not tell whetlier Mr. Charnock was there or not. I

asked them if they had concluded upon the Mat-

ter; they told me, it was concluded upon, and, as

I remember, they told me Captain Charnock, or

Robinfon {ior he went by both Names) was to have

a Recommendation to fome Body at Deal; and

there they were to hire a Veffel, and I was asked

whether I would go with him : I told them, I

would. But then the King went a little after for

Flanders ; and they had no Time to compleat the

whole Affair, and fo the Bufinefs was put off, till

the King's Return this laft Winter.

Mr. Sol. Gen. Well, What fay you to any

Thing fince ?

De la Rue. This Year in the Months of Novem-

ber and December, Mr. King, the Prifoner at the

Bar, told me, that there would be a Major General

come over from France, and that there was a Man
of Quality about the Town, that offered to dif-

4 D 2 burfe
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burfe two or three Thoufand Pounds, if King

James would give Order for it : And this was,

as I fuppofe, to buy Horfes to be engaged in this

Matter, and he would tell me more a while af-

ter. A Month or two after, he told me he was

out of Money about it, which could not be had :

I was brought in by Capt, Porter, and they com-

municated this to me, about the latter End of Ja-

nuary^ or the Beginning of the Month, o^ February.,

they told me there was a Major-General come over

from Frana^ and thei-e were a great many People

come over befides ; and there would be fomething

Ipeedily put in Execution, which would be for

the King's Service.

L. C. J. Who told you this ?

Be la Rue. Captain King. The next Time I (liw

him, he told me he wanted a Saddle with Holders,

it was the 7th of February, on Friday Night, for he

was to go out of Town with fome Friends, about

fomething in order to this Affair ; he defired me

to lend him one ; but I had none, I told him, but

I would write to Captain Porter, to procure one

for him -, and he told me he was to go with Knight-

ly, Durant, and others, to fee whether the King

went to Richmond or to Hounjlow ; becaufe they

were told the King had altered his Journey from

Richmond to Hounfloiv. He afterwards told me,

he went out with his Friends, and the Sunday

Morning he comes to me, and told me, there

was the rarefl Place for the Execution of the Pe-
fign againfl the King, that was poffible to be

thought of; if they fhould have fludied never fo

long, and defired a convenient Place, they could

not have had futh another. It was within a Quar-

ter of a Mile of the King's Houfe at Richmond, in

a Lane that leads to the Houfe, and fo narrow,

that the Officers and the Guard could go but very

few a-breafl, hardly broad enough for a-breafl

;

and there was to be an Ambufcade behind the Park

Pales, and the other Side was the River ; and,

iays he, he will have all the Pales fawed (b far,

that when the King's Coach comes into the Place,

the Pales (hall be broke down, and we will have

a Parcel of Horfe ready, that fhall be fure to do
the Work with the Guards ; and when we fire,

they (hall take Notice to make their Attack. Du-
rant defires to command this Party ; and diey were

ro be dre(red in Country-Mens Habits, that they

might the lefs be taken Notice of .- And he fard

J 10 or 12 Men on the other Side would beat 100

of the Guards in that Confternation, efpecially

we having the Park Pales before us to defend us.

He asked me if I would be one of the Ambufcade.

I told him, I had rather be one of thofe on Horfe-

back to fecure the Retreat, and I would rather

attack the Guards. It was late, and fo King and I

went Home ; and the next Day I went to fee Cap-

tain Porter, when he was ill of the Gout. This

was Sunday, the 9 th of February \ we did go to Por-

ter, and he was in his Chamber, and two or three

more, and they were talking of indifferent Things:

He asked for Captain Charnock, and they faid he

was gone out ; but he takes out Capt. Porter into

the Yard to talk with him by himfelf ; and what he
faid to him, I fuppofe was to tell him what he had
told me before : Says Captain Porter to him, I

have taken care of a Horfe for you ; we will ride

out on Tuefday next to fee the Place. Mr. Porter,

and Mr. King, and, as I was told, Mr. Knightly,

went to Knightsbridge, and lay there all Night-, and
the next Bay they went out of Town to view the

Place. I was at Porter'^ Lodging on the Monday

^

but I was told there by Keyes and his Landlady,
that he lay that Night at the Svcan at Knightsbrid^e,

and was to go out the next Day. On the Tuefday

Morning I was coming back from if(?^«^/o;;,which
was the i ich of February, and when I was comino
along the Street I met with Keye:;, and ask'd him
where he was going ? Says he, I am going to Sir

William Perkins with a Lerrying Trumpet ; for it

feems he was raifing a Troop of Horfe, as Porter

told me afterwards -, and within a little Time af-

terwards, I (aw Captain Porter at the End of Nor-
folk-flreet, and he told me they would all be to-

gether at the Nagg^s-head about 7 or 8 a Clock.
I went, and expefted to be admitted, and asked
if Captain Porter was there ; they told me he was
above, but there were feveral other Perlbns with
him ; and there was a Coach at the Door which had
brought two Scotch Gendemen, of which I thought
Sir George Barcky was one, whom I heard to be in

Town. I defired to fpeak with Captain Porter;

they told me he was bufy above in Company, and
could not be fpoke with ; by which I faw they

were not willing that I fliould come there ainonfl:

them, which I took very ill. Captain King came
out to me, and was talking with me at the Door,
and Captain Charnock comes with another to the

Door in a Coach : I faw him, but when, I fuppofe,

he perceived me, he pulls himfelf back into the

Coach, as if he had no Mind to be feen ; but find-

ing he could not avoid it, he comes out, and asks

me if I would not go up Stairs into the Company ?

I told him. No, I hear they are bufy, and becaufe

I was not invited up at firfl, I Would not trouble

them. I was then thinking of going to my Lord
Shrewsbury's, Ofhce immediately, to get fome Mef-
fengers immediately to apprehend them ; but then

I thought I had not enough to difcover their In-

tentions, and make it out againft them, but I

fhould have one Time or another. I did not fee

Captain King till Saturday afterwards at 1 2 a Clock,

and I was then at Charnock's Lodging, to fee whe-
ther he was gone out, that I might be able to give

the King the better Account ; they told me, he
was at the Blue Pojis in Spring Garden : I would not

go and dine there, but went home, and afterwards

went thither ; and King, told me, the King did

not go out that Day ; I told him that I heard fo,

and would come and fee them after Dinner. At
this Meeting at Spring Garden I faw Keyes was one,

and Kenrick, and Sherbourn, and Bryerly, and two
that I did not know. This was Saturday the 15th.

On Sunday the 1 6ch, I met Mr. King at St. James\-

fireet, and we went thence to the Bog Tavern, and

there we fupped together, and he told me Sir

George Barcley had brought over Sixteen of the

Guards, and two Officers, and a Brigadier, and a

Sub-Brigagier ; and he told me the Day before,

that he knew fome of them, and was going to meet

them •, for they were en Cachet, as he called it in

French, and did not ftir abroad without Leave,

and were fubftfted at the Rate of4 J. a Day, as the

Guards were here. He told me, he had been lately

with them a drinking. I asked him whether they

went ; he told me, to the Bear Tavern in the

Strand', and he told me Mr. Charnock and Captain

Porter had feveral Conferences with them to con-

trive how to take off his Majefly, to Murder and

to Afiaffinate him. And he told me —

—

Charnock. My Lord, I defire he nrtay be ask'd

whether he was at the Bear Tavern with thefe

Men.

I. a J.
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L. C. J. What he fays about this Matter, is

what King told him.

Char. That is not Evidence, my Lord.

L. C. J. That is true, not to affeft you, but

only Mr. King.

JDe la Rue. Captain King told me befides, that

Mr. Charnock did not argue like a Soldier, and rc-

flefted upon him for it; for he faid, hefeemed to

defire to have his Poft in as little Danger as was

poflible. And for Mr. Porter^ he did not approve
of him ; for he told me he had as much Fat in his

Brains, as he had in his Body. I remember thofe

Words he faid ; and that what he and Durant

had propofed, was rejefted, that was about the

Ambufcade : For it was faid, that after all their

Confideration, Sir George Barcley was not fure of

Horle enough to carry them off afterwards

;

wherefore they refolved to Aflaffinate his Majefty

in the Lane coming from Brentford to '^rurnham-

Green ; and Sir George Barcley was to command
Eight Perfons to aflault the King, and thofe that

were in the Coach ; and Mr. Charnock was to at-

tack the Guards in the Rear ; and one Rookwood,

with a Party that came from France, and Captain

Porter.) in two Wings, were to attack the two

Sides of the Guards. I remember on Sunday Night

I asked him if he had a good Sword, for I wanted

one ; and I faid to him. Where is your Sword-

Cutler ? He told me. On the other Side of the

Way ; and he was fent for to bring a good Sword,

and I chofe one that was but a litde Blade, which

he thought would do beft, and was ridiculing

Captain Charnock*s> Sword, as being too broad,

and of three or four Finger's Breadth. I liked

his Sword, and fpake to the Man to get me one

like his ; and he faid a Tuefday, that he had fent

him to my Lodging, but I had not feen him. On
Tuefday, the i8ch oi February, I went to him, and

asked him, whether I fhould fee him in the Af-

ternoon .^ He told me. No ; for he was to go

out with Knightly to buy Arms. Shall I . fee you

then at Night .? faid I. I cannot tell whether

you can or no, faid he. I cannot remember any

Thing more that paffed upon the i8th. But I

fpoke to Mr. Charnock, whom I met near his

Lodging in Norfolk-Jireet, and defired to have a

Word with him towards the Water-fide : I

asked him, how the Matter in Hand went ; Says

he, I find People that were fanguine, and hot,

and forward, are now grown cold : I believe the

King has Notice of it, and the Thing has taken

Air ; for he has not been abroad a good while.

He was not abroad on Saturday, as he ufually

does go : and I hear that upon Friday Night it

was agreed in Council, to take up feveral Peo-

ple. Said I, Does the Bufinefs go on ? No, fays

he, I believe it is off, becaufe we apprehend the

Thing has taken Air ; befides Things of fuch a

Nature are not to be communicated to fo many,

nor delayed, both which are very dangerous

;

not above Three People fhould know of it. Said

I, How then would they get enough for the Ex-

ecution .^ If they be not acquainted with the

Defign, they will never engage. Well, faid he,

I believe they are quite off of the Thoughts of

it ; but you may depend upon the main Bufi-

nefs, that will be very fpeedily, which was the

Landing of King James. While I was talking,

comes Bryerly from Captain Porter ; and after him,

came Captain King in a Coach, and asked me, if

I would go Home with him ? I told f\im. No,

I was not going Home, but was going into White-
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Fryers, and I took my Leave of them ; and no-
thing pafs'd more, that I remember, at that Time.
On JVednefday Morning I went to Capt. Charnock's,
thinking to learn fomething how Matters went on ^

but he was clofer, and more referv'd than before,

I asked him to lend me a good Sword. He faid

he had none, but Mr. Porter had a good broad
flaming Sword, which I thought to be the Sword
that Capt. King mentioned to be his : And we had
little Talk that Day ; for I had Bufinefs to do, and
I left him pretty foon on the Wednefday. Next
Day after, I went to Captain Porterh Lodging,
who was removed from Norfolk-Jireet into Maiden-
head-lane, to one Brown a Surgeon's, and very few
People knew where he was, but thofe that were
of the Party in this Bufinefs ; and I went into

another Room, into the Dining-room, becaufe his

Room had not a Fire, and he came in to us, and
I told him what I had heard from Mr. Charnock,
that the Thing was quite off. He told me, he
heard nothing of it, but found all People that

were concerned, as refolute for the Execution of
it, as ever they were.

Char. My Lord, he fpeaks of what Captain
Porter told him ; that is nothing to me.

Z, C. J. No, it is not, nor will it ever be urged
againft you ; it is but Hear-lay from another. Go
on. Sir.

Be lay Rue. I flayed there but a fhortTime:
Bur, Capt. Charnock, fince you fpeak of this Mat-
ter, I only fay, I told Captain Porter what you
told me, that you thought they vvere off of the

Bufinefs, and that it had taken Air ; and I asked

him what he thought: Says he, I know nothing

of any Alteration •, I believe they are as refolute

as ever they were : For they fully purpofe, that

if the King goes abroad on Saturday Morning, we
will have all ready. And he told me how it was
to be done. He defired me to lie with him on Fri-

<%Night, that we might prepare every thing againft

the next Day: But I could not do that; and
therefore he bid me fend at Nine, or thereabouts.

I told him I would be at my Lodging about that

Time, if he would fend to me, to be fure about

feven or eight a Clock in the Morning. About
that Time in the Morning Captain Porter fends to

me again ; a Servant-Maid came to me, for the

Black that ufed to attend him, ufed only to go
abroad at Nights, and was not feen to go in and
out a-Days, for Fear of being taken Notice of;

becaufe, as I faid, none but thofe diat were of the

Party knew that he lodged there. I drefs'd my-
felf, and went to Captain Porter's Lodging. He
was in Bed, but prefently he rifes, and told me
in French, 1'outes Parties font prejls ; All Things

are ready : And when he was up, he put on his

Boots ; and by and by, in comes Mr. Kenrick

;

and after him, in comes Mr. Keyes ; and after

him, Mr. King and Mr. Pendergrafs : and Captain

King takes Mr. Porter into another Room, and

there they were whifpering a while, but I did

not hear what diey faid ; but King told me after-

wards, he did not obferve that I was m the other

Room. The Queffion then was asked of Cran-

hourne. When he faw S\x George Barcley ? He faid,

he juft came from him : And then Captain Por-

ter takes a Pen and Ink, and writes down a Lift

of the Perfons that he was fure cf, and puts me
down firfl. What, fays Mr. Pendergrafs, are yoo

the Captain ? I told him, I beheved I was in be-

fore the refl; of the Company that were there.

Then Capt. Porter fends Mr, Cranbourne with the

Litl
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Lift to Captain Charmck's Lodgings -, and in the

mean Time when Mr. Cranbournt was gone, Capt.

Poner told me, that Mr. Pendergrafs was to be one
' of the Eight under Sir George Barcky, that were

' fo AfTafllnate the King ; And now, fays he, I am
going to lend him a Gun that will carry fix or

eight Bullets. Says Captain King thereupon to

him, I hope you will not fear to break theGlafs

Windows, No, fays he, I will have a Hand or a

Finger in the Bufinels. By and by came in News,

that Chambers, one of the orderly Men, as they

called them that lay at Kenfington to give Intelli-

gence, had fent Word that the King was to go

abroad, and the Guards were gone out. Durant

was to flay laft, to fee when the King went out.

Chambers had been there all the Week. Mr. Cran-

hourne came back, and told Captain Porter, that

Chambers had fent to Captain Charnock, that the

King would go out that Day. At which all the

Company feemed joyful. Captain Porter told me
likewife of feveral Difappointments that they had,

both as to Time, and as to Men ; particularly

that one Major Lowick had engaged to bring two

Men, and that one of them had told his Wife,

that he was to mount for King James's Service

;

and fhe went and cried after him when he

went to the CofFee-houfe -, and fo he was forced to

abfcond, and fo we loft three: And alfo told me,

that Kenrick faid he had broke his Arm ; and

when Captain Porter asked for Sherbourne whom
Kenrick had talked of, he faid he asked fo many
Queftions that he durft not truft him : fo that

they had loft Five or Six in the whole: And
there was one Plowden that they were difappoint-

ed of befides, whom they had very much reckon'd

-lipon. When Mr. Cranbourne brought back the

Lift that Captain Porter fent to Captain Charnock,

there were added to it feveral Names, which

Captain Porter faid were the Names of the Men
that were to be under Captain Charnock, and that

it was his Hand ; and at the Bottom there were

the Letters R. C which I thought flood for Ro-

bert Charnock. The Names made up about feven-

teen or eighteen : I told him, I thought there

had been more. He told me, there would have

been more, but that they were under fome Difap-

pointments, as I told you before. Lie asked me to

get him fome Men to fupply the Defeft, and I

propofed fome Names, to make him believe I was

hearty in the Bufinefs : We agreed to go to the

Blue-Pojls in Spring-Garden, and I went under Pre-

tence to get the Men, and came and told them,

I had got them, and I found Mr, Pendergrafs there,

and I took Mr. Keyes thither, and Mr. Porter fent

Mr. Cranbourne to Captain Charnock feveral times

;

by and by Word was brought that Chambers had

fent Word, the King would not go abroad that

Day ; upon which they all look'd very blank

:

And Keyes came two or three times in, and

went out again ; he was feveral times up and

down, at laft he came and told us, the Guards

were returned from Richmond foaming ; and he

went down again to learn further Intelligence,

and within a jitde Time came and told us, the

King's Coach was returned to the Mews Gate, and

the People very much wondred what fhould be the

Reafon that the King did not go a Hunting for

two Saturdays together as he ufed to do. They
feemed to be in a very great Confternation at this

News, and Captain Porter faid he refolved to go
out ofTown, and asked me if I would go : I told

jiim, No 5 I had a Suit in Dolors Commons, and I

would go to my Proftor and Lawyers to confult

about it. Then he asked Mr. Pendergrafs to go
with him, which he agreed to do ; and Captain
Porter fent Keyes up to give the reft of the Com-
pany an Account, that there was no Occafion for

them then, and fo they difperf-d.

Charnock. Did I go out of Town, can you tell ?

Mr. De la Rue. Now you put me in Mind, Mr.
Cranbourne brought a MeiTage from you about that
Time to Captain Porter, that Sir George Barcley de-
fired to fpeak with him at his Lodgings. Captain
Porter was then apprehenfive of Bailiffs meetino-
with him ; and, fays he, he know this, I wonder
he would not come to me. But he did not go to
him, but refolved fpeedily to go out of Town ;

and Keyes was to give an Account where he was
in the Country, that if Occafion was, he might be
fent for. This is all I can at prefcnt recoiled,
only, I beg your Pardon, I remember, there were
feveral difloyal Healths drunk in the Company,
at feveral Times, as the Reftoring the late Kino-,

the Health of the Prince o^ Wales, the late Queen,
and the French King; and particularly, I remem-
ber, when the News of the Difappointment was
Mr. Porter cook an Orange in his K,ind, and fquee-
zed it, and gave it into the Hand of the next
Perfon to him, whom he drank to, and began a
Health to the fqueezing the rotten Orange ; and
faid. Though we are difappointed one Day, I hope
to have another: And Keyes was at Dinner with
them all the Time, and every Body drank it, I
did not fee any Body refufe it, but it went from
one to another quite round.

Mr. Att. Gen. Pray, who were there at that
Time .?

De la Rue. All the Company pledged the
Health, and Mr. Keyes was there.

Charnock. Pray was I there ?

De la Rue. No.
King. Was I there ?

De la Rue. No, there was none of the Prifoners,

but Mr: Keyes, who belonged to Mr. Porter's, Par-
ty ; Mr. King for his Part belong'd to Sir George

Barcley's Party.

Mr. Alt. Gen. My Lord, before we go to ano-
ther Witnefs, I defire to know whether the Pri-

foners will ask this Witnefs any Queftions.

Char. You fay, there was a Note of Names fent

by me to Captain Porter ; Pray, do you know my
Hand-writing ?

De la Rue. I cannot fay I have feen you write,

or that I faw you write that ; but I have feen your
Writing feveral Times, and I believe it to be your
Hand.

Char. Why fo, have you any ofmy Writing ?

De la Rue. 1 have received feveral Notes from
you, which I believe are your Writing.

Char. But you do not fwear, that they were my
Writing, or that this was my Writing.

De la Rue. I tell you, you have lent feveral

Notes to me at feveral Times, and you have own-
ed the Meflages came from you, and I do believe

it was your Hand-writing, becaufe it was like the

reft : and Captain Porter told me, it was your

Hand-writing.

Mr. Att. Gen. Pray did Mr. Keyes ufe to fit

down at Table with Mr. Porter ?

De la Rue. Yes, in all Companies he was treated

as familiarly as a Companion, and no ways as a

Servant; and dined and fupped ai the fame Table
with the reft.

Mr. Aft. Gm. What was done aftjr that the

News
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News was brought of the King's not going

abroad, and Captain Porter refolving to go into

the Country ?

- D^ la Rue. When Captain Porter was gone, the

Company broke up ; and away goes I to Captain

Charnock, to fee him, about four of the Clock in

the Afternoon. When I came there;, his Land-
lady told me there was a great deal of Company

:

But I defired her to go in, and tell him that I was
there. She did fo ; and hefent and defired me to

come in. I did fo, and I faw feveral Perfons there.

There was one Douglas., and ont Trevor, and four

Troopers of my Lord of Oxford's Regiment, and
a Trumpeter that was his Servant in Ireland, when
he was a Captain in Parker^ Regiment ; I know
Captain Charnock was a great Croney of Parker'?,,

and he fent Letters by me to him : I have feen

fome of the Letters that Parker fent ; and they

were drinking the fame Healths as were drunk be-

fore at the Blue Pojis, to the reftoring King James,

the Queen, the Prince of Wales, and the Grand
Monarch (as they called him) the French King.

L. C. J. Who was in Company then ?

De la Rue. Mr. Douglas, Mv. Trevor, fourTroop-

ers of my Lord Oxford's Regiment, one White,

one Loivlhorp, and one Mafon, whom I know when
I fee very well ; Mr. Charnock, one Day in the

Summer, asked me to go and drink a Bowl of

Punch, which I was unwilling to do 5 but he muft

needs prefs me, and he carries me where Mafon
and Lowthorp were, at the George Inn in Piccadilly ;

whence we went to the Prince of Orange's, Head,
and Captain Charnock fpent in Wine and other

Liquors upon them a great deal of Money. This

was half a Year ago in the Summer Time, but I do

not remember that I faw thofe two, Lowthorp and

Mafon, afterwards, till the 22d oi February.

Mr. Att. Gen. Is this all that you can fay as to

the Prilbners ?

De la Rue. This is all at prefent that I can

recolleft.

Mr. Ait. Gen. Then for the Satisfaction of the

Court and Jury, give us an Account when you

firft made a Difcovery of this Confpiracy, and in

what Manner, and to whom.
De la Rue. The laft Year I had difcovered it

if it had come to a Head, and been ripe enough to

have been put in Execution ; I did then defign to

acquaint the King with it ; but it coming to no

Head then, I deferr'd troubling the King with it

:

And now this Year I defigned (had the King

gone out the 1 5th of February) to have prevent-

ed any Mifchief, but they had Notice that he

was not to go : But my Way was, to have put

them all into the King's Hands, by getting two

or three General Officers to be acquainted with

it ; and dividing fome of the Guards into feveral

Parties in the Lanes between Brentford and Turn-

ham Green, and fo have furprized them and their

Horfes in their feveral Inns that they were quar-

tered in. But upon Monday the 1 7th of February,

left they fhould alter their Refolution, and I fhould

happen not to be acquainted how it was to be

done, I went to a General Officer of my Acquain-

tance, that is. Brigadier Lewfon, to acquaint him

with the Matter ; but he was gone out of Town

I

with Colonel Fitz Patrick and another : I went

I

then to Duranfs Lodgings for a Colour, and it was

told me, he had been out all Night, I went again

to Brigadier Lewfor's, but he was not in Town,

and I left Word for him, that the next Day I

would wait upon him, and defired he would not
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go out till I came to him, I went, he v/as not

then at home, but I afterwards met with him, and

acquaints him with this Bufinefs, and begs of him
to acquaint the King with it that Day, which he

told me he would. He asked me which Way I

purpofed to put thenq into the King's Hands. I

told him the beft Way and fafeft for me, was

for his Majefty to go out on the 2 2d, for the

Party that was to execute this Defign, were not

to go out of Town till the Afternoon, to be at

Brentford, when the King came back from Hunt-
ing, and that they Ihould have two or three

Troops of Horfe by Parties to have feized them
and their Horfes in the feveral Inns and Publick-

Houfes, where they were difperfed. He faid, it

was not fafe to run that Hazard, but he would
offer it to the King, and let me know his Mind.
He fent to me the next Day, and told me, he
had acquainted the King with it, who defired to

know who they were that were concerned in it

;

then I gave him the Names of thofe that I knew,
and where they lived, I dined with him onThurf-
day, and told him what had paiTed on the Wed-
nefday Morning between Captain Charnock and I,

and what Porter faid about it on Wednefday'i^^'x^x. i

and after Dinner he faid he would go again to the

King and acquaint him with it ; and that I fhould

come to him on Friday Night, which was the Rea-
fon I was not there with Captain Porter, where Sir

George Barcley and they were together ; for I went
to the Play to pafs away the Time. When I came
home to my Lodging, I found there were a Couple

of Letters from the Brigadier, to whom I went,

and he told me, the King was defirous to fee me i

I told him I would wait on him to the King whh
all my Heart. I went with him to Kenfington, and

was introduced to the King by my Lord Portland^

where I think I told the King what I have told

the Court now.

Mr. Att. Gen. What Day do you fay It was ypa

difcover'd it to the King ?

De la Rue. Brigadier Lewfon acquainted the

King upon the Tuefday Night before, and that had

been done the Day before, if I could have met

with him •, but it was Friday Night that I was with

the King.

Mr. Att. Gen. Will they ask him any Que-

ftions ?

Char. No, my Lord, I do not think that any

Thing he fays againft me is material at all.

De laRue. My Lord, I remember one thing

more -, that upon Tuefday Night Mr. King told me
he had my blue Coat on.

Mr. Att. Gen. Have you any thing more to fay

as to Keyes ?

De la Rue. Keyes was the only Man that told

me of the Meetings,

Char. Where was it that you fay I puU'd my-

felf back in the Coach ?

DelaRue. It was at the Nagg\-head in Stl

James'sjlreetf and he came out of the Coach and

asked me to go up ; but I took it ill to be refufed

before, and becaufe I was not invited up at firft,

I refufed, and faid, I had Bufinefs elfewhere, and

went away.

L. C. J. Will you ask him any more Queftions ?

Char. No ; yet I think I would ask him one

Queftion more. You fay. Sir, I carry'd you once

to the George Inn in Piccadilly, where there where

Lowthorpe and Mafon : Are you fure^ it was the

George Inn ?

DelaRue. Yes, fure.

Charl
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Char. Are you pofitive it was the George Inn ?

De la Rue. I believe fo, I took it to be that Inn.

Char. You did fwear it pofitively, that it was

the George Inn before.

Be la Rue. I faw thofe two Men fince, which

was on Sunday the 23d, at Kenjington, and they

faid they did quarter at the Inn in Piccadilly^

where you carried me to them.

Char.' Pray, where-abouts is the G^or§-e Inn in

Piccadilly ?

Be la Rue. The Inn that I fpeak of is about

the Middle of Piccadilly., upon the Left-hand.

Char. There is but one George Inn in all Picca-

dilly that ever I heard of, and that is at the further

End, there is no fuch Sign in the Middle.

L. C. J. He is not pofitive as to the Sign, but

as to the Place.

Char. I appeal to every Body, if he did not

fwear before pofitively, that it was the George Inn

in Piccadilly.

Be la Rue. I do fay, it was to an Inn in Piccadilly -,

and Lowlhorpe told me on Sunday the 23d atKen-

fmgton., they were quarter'd at an Inn in Piccadilly^

I take it to be the George Inn, if it be not the George^

I know not what Sign it is j but I think it is not

very material what the Sign was.

Char. Yes, it is all material to us; and I think

it is very material for every Man to take care how
he forfwears himfelf.

L. C. J. No, it is not forfwearing himfelf, when

he is not pofitive as to the Sign.

Char. But I hope every Body confiders, that he

did fwear it was the George Inn, and there is no

fuch Inn there.

Be la Rue. This I did not think of, to take fo

much Notice of it then, as to mind what the Sign

was ; 'twas you carried me thither.

Char. It was your Intereft to mind every Par-

ticular ; for, according to your own Words, you

have been a Trapanner half a Year before.

Be la Rue. I have told you already, I intended

never to have been an Evidence ; but to put you

into the King's Hands, and prevent the Execution

of the Defign, and I begg'd of the Council to be

ejrcufed from given any Evidence, but I could

not by any Means get myfelf excufed.

L. C. J. Will Mr. King ask any Quefllons ?

King. No.
L. C. J. Well, what fay you, Keyes^ will you

ask him any Queftions ?

Keyes. My Lord, he fays I drank the Health to

the Squeezing of thtOrange, and the other Healths:

I was not in the Room while any fuch Healths

were drunk, nor did I fit down while I was there,

nor do I know any thing of the Horfes, upon my
Word, that he fpeaksof,

Mr. Alt. Gen. Then if they have done with him,

there is a noble Lord, whom he has mention'd, as

being prefent when he difcover'd this to the King,

who we defire may be examined touching that

Matter : We muft humbly pray my Lord Portland,

that he will pleafe to be fworn.

L. C. J. Hold my Lord the Book, and fwear

him. (Which was done.)

Mr. Att.Gen. My Lord, I humbly ask yourLord-

fliip this one Queftion, whether Mr. Be la Rue did

make any Difcovery of this Matter in your Prefence

to his Majefty, on Friday the 21ft of February.

^.o^ Portland. Yes, he did.

Mr. Att. Gen. Your Lordfhip has heard what

he faid now : Was it to the fame Purpofe ?

E. of Portl. Yes, to the very fame Purpofe, and

he did it before he went in to the King to me, be-
ing brought to me by his own Defire : It was all

the fame in Subftance as he has told you now ; and
afterwards he was brought to the King on Friday
Night, and there he faid the fame Things.

Mr. Soil. Gen. This Gentleman did it not to

fave his own Life, but the King's. Our neic
Witnefs, my Lord, is Mr. Pendergrafs.

{Who was fworn.)

Mr. Att. Gen. But before we go on to another
Eridence, I would ask Mr. Porter one Queftion,
and that is. What is become of the Lift which
you fpoke of ?

Capt. Porter. I burnt that Lift.

Mr. Att. Gen. Why did you fo ?

Capt. Porter. Becaufe I thought the Thing was
difcover'd, and it was not fit to have fuch a Pa-
per remain.

Mr. Soil. Gen. Mr. Pendergrafs^ pray will you tell

my Lord and the Jury what you know about this

Matter, how you came to be acquainted with it,

who were concerned it it, and when and how it

was to be done.

Capt. Pendergrafs. My Lord, about the nth
of February laft, I was fent to by Captain Porter^

where I was in the Country, to come to Town ;

the 13th of February I met him at the Blue Pofls
in Spring Garden -, we dined there, and he told

me of a Defign that was on Foot, to take away
the King's Life, and that Sir George Barcley, and
other Officers, were come on purpofe out of
France, in order to execute the fame. I was very
uneafy when he told me of the Thing, but I faid

nothing till I had an Opportunity of waiting
upon my Lord Portland, which I did as foon as

1 could, and acquainted him with the whole Mat-
ter of the Defign, and defired him to acquaint the
King : This was upon the Friday Night, which
was the 14th, and he told me the King had a
mind to fpeak with me; and afterwards my
Lord Portland carried me into the King's Clofet,

where the King ask'd me fome Queftions.' I told

him what I knew of the Defign, but defir'd to

be excus'd from naming any Perfons, becaufe my
Intention was only to prevent fuch a barbarous

Aftion, and I was rcfolved not to be a Witnefi.

The King promifed me I fhould be fafe, and
prefs'd me to name them, and aflhr'd me I fhould

not be forc'd to come in as an Evidence ; upon
which I did tell all that I knew, and went out of
Town with Mr. Porter as refolving not to be an
Evidence ; but being fatisfied, after we were
taken, that Mr. Porter, who had engaged me in

it, had himfelf difcover'd, and accus^'d me, I

thought myfelf difcharged from any Obligation

of Honour in concealing it, and am willing to give

an Account of any thing that I know.
Mr. Att. Gen. We know you do it voluntarily,

as you did it at firft honourably, and therefore. Sir,

we defire you would pleafe to give an Account of

your Knowledge in the Matter.

Capt. Pendergrafs. My Lord, as I told you be-

fore, the nth of February I was fent to by Capt.

Porter into the Country, where I was with Mr.
Bryerly, to come to Town ; accordingly the 13th,

which was the Ihurfday, I came to Town with

Mr. Bryerly, and found Capt. Porter at the Blue-

Pofts in Spring Garden, and we dined there. There
was Keyes, and Bryerly, and Porter, and I in Com-
pany, where he acquainted me with the Defign.

We had no further Difcourfe that Day ; the next

Day we dined at the Rofe Tavern in Covent Garden,

where
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where there was King, Bryerly, Cranbourne, Porter^

and I dined together.

King. Pray, was it by way of Rendezvous or

fet Meeting ?

L. C. J Holt. Look you, you muft flay your
Time before you ask any Queftions of the Wit-
nefles ; you ftiall be heard, when your Time comes,

as fully as you defire. Go on, Sir.

Capt. Penderg. This was Friday the 14th of

February , we had fome Dlfcourfe about the

Matter ; Captain King and Captain Porter went

away, and then I went to my Lord Portland's,

and was by him introduced to the King. The
15th I came to Captain Porter'^ Lodgings, and

he was getting ready, in Expectation of Notice

whether they fhould execute the Defign that Day
or no. While he was getting ready, I goes to

the Blue Pojis, where was Kenrick and Sherbourne,

and Mr. Bryerly, and there we were drinking a

Glafs of Wine, and in comes Durant, who was

an orderly Man that lay at Kenfmgton to give In-

telligence ; and Bryerly, direfted him to Capt. Por-

ter*^ Lodgings to carry the Intelligence which he

brought that the King intended to go out that

Day ; upon that he went away to his Lodging,

and Capt. Porter came a little time after, booted,

to the Blue Pofis, and there he din'd ; within an

Hour or two after Capt. Porter came in, Mr. Char-

nock fent a Note to Capt. Porter, to tell him, the

King did not go that Day, and fo there muft be

Counter Orders -, Capt. Porter told me it was his

Hand ; the Note was figned R. Robin/on, and he

Ihewed me the Note, and acquainted me and the

reft of the Company, that they were difappointed

that Day, fince the King did not go ; there we
dined, and drank a Bottle of Wine. The next

time we met, there was Mr. King and Mr. Keyes,

and Mr. De la Rue, at Mr. Porter's Lodgings ; this

was Saturday the 22d in the Morning, there we
had fome Difcourfe of the Matter ; and Capt. Por-

ter, upon Notice from Capt. Charnock of the King*s

intending to go abroadj had fent a Lift of his

Men, and rcceiv'd back a Lift of Capt. Charnock's,

and Capt. Porter, and De la Rue, and we went to

the Blue Pojts to dine, where we had an Account

afterwards, that the King did not go, and fo

there was another Difappointment ; and a little

after Keyes came in, and faid, the Guards were

come home all in a Foam, and the King's Coaches

come back to the Mews. Capt. Porter then thought

all was difcover'd, and fay he, I will go into the

Country ; Mr. Pendergrafs, will you go with me ^

With all my Heart, faid I -, fo we fent Keyes to

get our Horfes ready •, we lay at Epfom that Night,

and from thence to another Place we fent the

next Day, where we lay 'till Thurfday Morning,

when Capt. Porter, Mr. Keyes and I was taken

together, the Place was called Leatherhead, in

Surry, whence we were brought up to Town j and

have remained Prifoners ever fince.

Mr, yitt. Gen. Which of the Prifoners were

there prefent upon the Saturday the 2 2d at Capt*

Porter's Lodgings.

Capt. Pendergrafs. There was Capt. King and

Mr. Keyes.

Mr. Jtt. Gen. Pray was there any Difcourfe

about a Gun, and who was to have it ?

Capt. Pend. Capt. Porter told me there was a

Mufquetoon that he had would carry 6 or 8 Bullets,

and I fhould have it, being to join with Sir George

Barcley to fet upon the King's Coach, and direded

Vol. IV.

me_ to be fure to fhoot fome of the Horfes to ftop
their Courfe if they feemed to drive furioufly
away

; and Mr. Cranbourm was the Perfon that car-
ried the MefTages from Mr. Charnock to Mr.Porter.

,
Mr. Soil. Gen. Do you remember, Sir^ that

Keyes faid the Guards were come back t

Capt. Pendergrafs. Yes, and that they were all.

in a Foam, and the Coaches were come back to
the Mews Gate, and one of my Lord of Oxford's
Regiment told him there was fomething extraor-
dinary mutter'd am.ong the People, upon which
they concluded it was difcovered.''

Mr. Alt. Gen. Will the Prifoners ask him any
Queftions ?

Char. King, and Keyes. No.
Mr.Att.Gen. Then I muft beg the Favour ofmy

Lord Portland to give himfelf the further Trouble
of acquainting the Court how this Gentleman be=
haved himfelf in reference to this Difcovery.

E. of Portland. My Lord, it was, as he has
acquainted you. This Gentlemen came to me
upon the Friday Night, and told me of it ; and
then upon the fame Friday Night, which was the
14th, I think the Night before the firft time that
It was to have been executed, and declared his

Abhorrence of fuch a barbarous Bufinefs : And he
told me his Defign of coming into it, and keeping
Company with them, was to fave the King's Life
by acquainting me with it, and difcovering it,

which he would do upon a Promife that he fliould

not be ufed as an Evidence, nor prefTed fo much
as to name Names, which Promife I made him,
and the fame Promifes were made him that Day
feven-night, when I carried him to the King,
But the King preffing him to name their Names',
afTuring him he fhould be faie and not forced to

be an Evidence, he did then name the Names un-
der that Promife from the Kino-.

Mr. Jtt. Gen. Pray my Lord^ who was by
then befides your Lordfliip ?

E. of Port. My Lord Cuts,

_Mr, Jtt. Gen. We muft defire my Lord Cuts
will pleafe to be fworn. (Which was done.)

Mr. Soil Gen. Pray, my Lord, will you pleafe

to acquaint the Court and the Jury what happen'd
at that timei

L. Cuts. My Lords, I was in the King's Clofet

that fame Friday Night when Mr. Pendergrafs was
brought in there : 'Twas, as near as I can remem-
berj between 1 2 and i a Clock at Night ; no
Body was prefent but my felf, with the King,
when my Lord Portland came in with this Gentle-

man : All that he faid to the King at firft was,
that he had a Difcovery to make of a Defign to

afliafTinate his Perfon, if that his Name might
not be made ufe of, nor he forced to be an Ac-
cufer or a Witnefs. And therefore defired to be,

excufed if he faid no more ; then defiring the King
not to go out the next Day, but to take care of
himfelf, becaufe there were fome Peribns had re-

folved to affafTinate him coming home ; but beggM
to be excus'd from naming Names, for he faid

he would rather die than betray his Friend, and
he thought it enough that he had faved his Ma-
jefty*s Life. It was above half an Hour before

the King could perfwade him to name Names,
and he would not 'nil the King had given him
his Word and Honour that he fliculd hot be

obliged to be a Witnefs, and then he did name
the Names, Afterwards wh.en Captain Porter arid

Mr. Pendergrafs were taken, as my Station obliged

4 E me
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me to give Orders, and require Intelligence, and

affift at the fecuring and Examination of the Con-

fpirators, I happen'd to fee them before they

were carried into the Council, and prefently knew
Mr, Pendergrafs to be the Perfon that was with

the King that Friday Night ; I had a great Com-
paffion to fee Gentlemen and Officers, whom I

had fome Knowledge of before, in fuch a Condi-

tion, and I told them naturally what my Opinion

was : Mr. Porter did feem forry for what he had

done , and inclin'd to make the King that

Atonement for his Fault which he has now done.

When I came out and told Mr. Pendergrafs this,

and that Mr. Porter had named him, and owned
the whole Matter, I only gave him my Opinion

upon it, that I thought he was difcharged from

any Obligation of Friendlhip : And he feemed then

inclined to do the fame likewife that Mr, Porter

had donef.

Mr. Soil. Gen. Swear Thomas Bertham. \Which

was done.'] Pray do you give my Lord and the

Jury an Account how long you have known

Mr, Charnock to be engaged in this Confpiracy r-^

Tell your whole Knowledge as to him.

Mr. Berth. The 8th or 9th of February lafl I

was croffing Covent-Garden., I lit upon one Mr.

Trevor, who is now in Newgate, and he told me
he was going down to Mr. Charnock's Lodgings,

and that he heard him fay he wanted to fpeak with

me ; I told him he had no Bufinefs with me nor

I with him that I knew of: But he prevailed up-

on me to go with him, and when we came to Mr.

Charnock's Lodgings, he met me in the Entry.

Mr. Sol. Gen. Who did ?

Mr, Berth. M r. Charnock did. He told me he

wanted to fpeak with me, and took me into a

back Room, becaufe he had Company in his own;

and he told me the King, that is. King James,

was a coming, and there was a Piece of Service

to be done before he could come, and if I would

afllft in it, it would anfwer my Expeftation, I

asked him what was to be done ? He anfwered,

you muft only go abroad to take the Air, you

will fee leveral of your Acquaintance there. I

defired to know what was to be done ? He faid it

was to cut off this Spark or to take off this Spark,

I can't tell which, and then the King will come

home quietly.

Mr. Alt. Gen. Who were to cut him ofF?

Mr. Berth. The Party that I was to meet when
we rode out to take the Air.

L.C.J. Who did they fay they were to take off?

M. Berth. He faid we muft take off this Spark,

or cut off this Spark, I can't tell which, whicn I

underftood to be the King.

Mr. Att. Gen. How long had you known
Charnock ?

Mr. Berth. By Times, feven Years.

Mr. Cooper. How came you acquainted with

him ?

Mr. Berth. We were in the Army together

;

he was a Lieutenant in Col. Parker''^ Regiment,

and I was a Trooper there then.

Mr. Sol. Gen. What Difcourfe was there be-

tween you and Charnock after you heard there

were Warrants out ?

Mr. Berth. Sir, I have not yet done with what

paft at his Lodgings. He asked me if I would ac-

cept of being one in the Bufinefs ? I told him I

could not engage in it, for I had difpofed of my-

ielf otherwife. So we came out of that little

Room, and he defired me to come into his Room
and drink a Glafs of Wine : There were three

or four Gentlemen that I did not know -, and then
there was one Mr. Chambers and Mr. Trevor, and
Mr. Lee, which Mr. Chambers fetch'd afterwards

in there.

Mr. Att. Gen. He would not be engaged there

becaufe he had otherwife difpofed of himfelf: In-

deed, he was engaged with Sir William Perkins.

Mr. Berth. After I came in I oblerved great
Whifperings among the Company, and frequent

calling out of Mr. Charnock for private Difcourfe;

but there was no other particular Difcourfe about
this Matter that Night.

Mr. Sol. Gen. Pray when did you fee Mr.
Charnock again, and where ?

Mr Berth. Ai another time, which was theaad
of February, I met him at Lincoln*s-Inn back Gate ;

and meeting me here, he called me afide, and
took me within the Inn upon the Pav'd-ftones

;

we took a Turn there : He told me Warrants
were out againft us, as he heard, and we had as

good, if I would come to his Lodging, go out to

Kenfington and do the Work at once and take him
off, and then we fhall be quiet, and have the King
peaceably here. I am fure he cannot fay that I

do him a Word of Wrong in what I have faid, he
knows it all to be true.

Mr. Cooper. Has any Body elfe engaged you
in this Matter ? Do you know one Lowick ?

Mr. Berth. If that be neceffary I will tell it.

But this is all that I know of any thing of the

Prifoners ; only Mr. Charnock did ask me as to

Mr. Trevor, what I thought of him, whether he
might truft him ? I told him he might do what
he pleafed.

L. C. J. H. Mr. Charnock will you ask him any
Queftions ? for his Evidence relates only to you.

Char. No, I think not. Pray did I fend for you ?

Mr. Berth. I met Mr. Trevor, and he told me,
he was coming to your Lodgings, and that you
defired to Ipeak with me : And when I came, you
told me your felf you wanted to fpeak with me:
Indeed I knew no Bufinefs you had with me, or

I with you.

Mr. Act. Gen. We have one more Witnefs,

and that is one Mr. Boyfe. (Who was /worn)

Mr. Sol. Gen. Pray, Mr. Boyfe, will you give an

Account when you were fpoke to about this De-
fign, and by whom ?

Mr. Boyfe. On Friday the 14th of February I

went to viiit Mr. King, and he was the firft that

ever told me of the Bufinefs ; it was in his own
Chamber, he told me there was a great Under-
taking in Hand, and he had put my Name into

the Lift, and if I would make one, I fhould have
a Horfe ; and he asked me if I had any Boots ?

I faid No. He defired me to fee if I could get any,

and to meet him in the Afternoon at the Rofe-

Tavern in Covent-Garden ; but in the mean time he

bid me go to Mr. Knightley and he would inform

me further. I went to Mr. Knightly, and I came
to Mr. King again in the Afternoon at the Rofe-

Tavern, and he defired me not to be out of the

way the next Day, but to be at my Lodging,

and he would come or fend for me ; and I had

Twenty Shillings of him to buy Boots, and he
ftill refer'd me to Mr. Knightley : When I came to

Mr. Knightley I was told there was nothing to be

done that Day : But I was defired to be always in

the way, for the Bufinefs would foon be over. This
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is all, the Difcourfe that Day. After that I met
Mr King feveral times, who ftill referr'd me to

Mr. Knightley, and when I asked him for my
Horfe, he told me I fhould have one allotted for

me time enough ; and when this Thing was done
we fhould be happy : But he never told me it was
to take off the King.

Mr. Au. Gen. Pray what did you underfland
was to be done .?

Mr. Boyfe. I did believe I fhould know further

of it ; for I would not have engaged till I did
know. Bat he did not tell me it was to take off

the King, or what it was. This, to the beft of
my Memory, is what I know of the matter.

Mr. An. Gen. Pray when did you come from
France ?

Mr. Boyfe. He told me indeed feveral were
come from France., and that the King would land
very fpeedily.

Mr. Att. Gen. But when did you come ?

Mr. Boyfe. I came the Beginning oijum laft.

Mr. Ait. Gen. Do you remember nothing about
Sir George Barcley ?

Mr. Boyfe. Yes, he told me Sir George Barcley

would command the Party, and that there were
about forty or forty-five, that were concerned in

the Dcfign.

Mr. Soil. Gen. Do you remember nothing elfe ?

Mr. Boyfe. No truly, I do not remember any
thing more concerning Mr. King.

L. C. J. H. Mr. King, will you ask him any
Queftions ? for what he fays relates only to you.

King. No, my Lord.

Mr. Att. Gen. Then we have done, my Lord ;

we rell it here till we hear what they can fay.

L. C. y. H. Mr. Charnock, The King's Council

have done all the Evidence they defign to give,

and now is your Time to make your Defence.

Charnock. My Lord, I have taken fome Notes

of the Evidence, and made fome Remarks, which

muft be my Defence ; and I fliall take them in

Order of Time as they were given : The firfl is

Capt. Porter ; and the main Evidence he hath given

againfl: me, is my informing him that Sir George

Barcley was come from France, with a Com-
miffion all written with King James\ own Hand,
thereby authorizing us to raife War againft the

Perfon of King Wdliam. But then he fays at the

fame time, I told him I never faw it ; and I know
not how I fhould ? for it is impofTible to fee a

Thing that is invifible, a Thing that never was

in being, and to fuppofe that ever there fhould be

fuch a Commiflion under the King's own Hand,

and writ with his own Hand, is luch a Contra-

diftion to all Senfe and Reafon, that no rati-

onal Man can be guilty of-, and therefore I hope

the Court and the Jury will confider of it, and

rejeft it all as a foolifh, idle, nonfenfical Fiftioa

and Story. It is very well known that King James

has always had, and ftill has, notwithftanding

his prefent Sufferings and Circumffances, his Mi-

nifiers of State about him, in how flender a Con-

dition foever, they may be, or be reprefented to

be. He has my Lord Middleton as his Secretary

of State, he has been all along with him, and it is

not fuppoflible that he fhould put himfelf to the

Trouble of Writing any CommifTions with his

own Hand, when there were others enough to do

it for him, and he need only fign the Top of it

James R. much lefs is it fuppofable, that he fhould

give any luch CommifTion as this that they fpeak
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of, and writ it all with his own Hand, and that
Sir George Barcley fhould bring it over. This is

fuch a nonfenfical ridiculous Story as ought to be
rcjefted with Scorn and Contempt, and is only
fit to be laughed at : I hope every body will look
upon it as fijch, and think that fuch Evidence is

very incredible.

My Lord, Another Thing that I obferve out of
Capt. Porter's. Evidence is this : He fays, he and
I was to command a Party ; he knows what he
himfelf intended to do, but I am fure I know of no
Party that I was to command. It is all a Dream,
a meer Dream and a Fiftion. He thinks fit to ac-

knowledge his own Guilt of a very bad Crime, and
he may accufe himfelf as long as he will, but I

think that will not make me guilty of an fuch
Thing, only becaufe he fays fo : He does not fay

what Men they were, or who they were ; and it

cannot be an Overt Aft, unlefs he can tell who
they were. He fays Sir George Barcley and I met
at the Sun Tavern in the Strand, and at feveral

other Places where this Matter was difcourfed of,

and a great many were fuppofed to be in the
AfTaflination, to the Number of Forty •, but he
does not mention any thing then of its being dif-

courfed who they were to be : And is it fuppor

fable when the Defign he talks of was fo near
being put in Execucion, it fhould not be known
who fhould engage in it ? For my Part, I deny
that ever I was with him at any Place where
Sir George Barcley, or any Body elfe, talked of
any fuch thing. When I was examined before

the Council, my Lord Keeper asked me when I

faw the Duke of Berwick ? I thought it not fit to

anfwer that Queftion, becaufe I knew the Duke
of Berwick was out-law'd here, and I might ac-

cufe myfclf if I acknowledged having been jn

his Company, tho' it were at St. Germains. But
I faid I never believed he was in London, and I

do not believe he was. I heard that Colonel

Parker was in England, but I did not fee him j

and as to the Major-General and other Officers,

they talk of, it is all a Jefl to me, and it is no

way at all to be believed or credited j that be-

caufe other Men have Notions of Caflles in the

Air, I mufl be fo foolifh as to believe fuch Im^
pertinencies too. He fays I fent him a Lifl of

Men, and written with my own Hand, and fub-

fcribed with the two Letters of rray Name j he

does not fwear he faw me write it, and Simili-

tude of Hands was never thought good in Crimi-

nal Caufes ; and I believe it was never look'd

upon for Law, that it fhould be a good Evidence

for a Man to fwear fuch a Writing was another

Man's own Hand, unlefs he fays he faw him
write it, and kept it in his own Cuflody till it

fhould be produced as Evidence, and produce it

in open Court, and not let it go out of his Cuflody

till then. All thefe Things I apprehend, the Law
judges necefTary to make a good Proof of a Writ-

ing to be of a Man's own Hand j but here is

nothing of that here: Here is nothing produced,

nor does he fay he faw me write it ; and fo I

think it all goes for nothing, a meer idle Inven-

tion of his own. My Lord, upon this Evidence

there is not any pofitive Proof of my doing aa

Overt Ad:, by buying of Arms or Horfes, or

writing Letters, or any thing of that Nature

;

and I hope if I fpeak irregularly, your Lordfhip

will pardon me ; I am no Lawyer, and I have no

AfTiftance but my own nonfenfical Notes to de=

4 E 2 pend
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pend upon for my Defence. My Lord, he fpeaks

about Horfes that were to be provided, but there

is no Proof of that; I never bought any Horfes,

or borrowed any; nay, nor is there any Proof,

that while this bloody Afiaflination that he owns

himfelf to have contrived and carried on, .was

on foot, I had not fo much as a Horfe any where,

and that I fliould be fo vain to get Men to engage

in fuch an Expedition with me, and have never a

Horfe myfelf, is very ftrange. The Confpiracy

he fays was depending a long while, and when-

ever it was to be put in Execution, we were to

go expeditioufly to work, left it fhould be dif-

cover'd ; and 'tis very ftrange then that I fhould

never have provided the leaft thing in the World

to do it with ! neither Arms, nor Horfe, nor

any thing: For there is no Proof of any fuch

thing againft me, but only Talk, as he is pleafed

to fwear, to take my Life to fave his own : And
I hope your Lordlhip and the Court will declare

to the Jury, that here is no Evidence of any

Overt Aft againft me.

My Lord, there is another Thing he fays againft

me: He fays he had a Note from me by the

Name of Robinfon, to countermand the Orders

upon the 151!): My Lord, The Truth of that

would depend very much upon the producing of

thaJ^Note, then it would be feen whether it was

my Hand, and what it contained, and what it

related to: For my Part I utterly deny I ever fent

any llich Note wherein there was a Word of the

King, or of any Fadt of this Nature that was to

be committed, or any thing relating to it, if it

were true that I had written any Note to him
at all ; and "I hope the Jury will confider, and

the Cpurt will direft them fo to do: For I

know not that they are any more skill'd in the

Law than mylelf, and therefore I hope your

Lordfhip will give them ample and true Direfti-

ons, what is Law and what is not Law, and what
is Evidence and what is not Evidence ; and this

cannot be Evidence to afFedt me at all, there be-

ing nothing that doth appear or is produced.

My Lord, he fays, there were four that were

to go with Sir George Barcley, that were to be ap-

pointed out of each Party ; he does not fay I na-

med any, nor does he name any himfelf; but

it feems they knew what was to be done ; and
t-ruly if any Thing was to be done, they knew it

then^felves (and no Body elfe that I know of

)

v\?ho fwear to fave their Lives, and get a Reward.
If th€ four were to be out of the Party, which

be calk his own, he knows them beft, and I be-

JJeve the Party was his own, and the Plot his own
too, and no Body's elie ; he does not lay that I

appointed any one, he only fays there were four

to be appointed ou-t of a Party, which Party was

i« NubiBus^ and fo is the whole Defign, unlels it

be in his Head, fram'd there by his own Invention,

for it only exifts there that I know of.

My Lord, thefe Obfervations I make upon Cap-
tain Porter'^ Evidence : The next Witneis is Mr.
De la Rue, and he is a very good Evidence indeed,

if Hear-fay be to be believ'd ; he fays I was very
fiiy of difcouffing with him about it, that I told

him it would come to Nothing, without faying

what would come to Nothing, not that the Plot
would come to Nothing, for there was nothing
at all fpoken of any Plot, much le6 of a
Defign to Afliiffinate the King. This is ali that

he lays, as to me, of his ©wu Knowledge, all

the reft relating to me is but what Captain Por-

ter toJd him. But to begin with the Beginning
of his Evidence, he fays one Thing which^s ve-

ry odd, that at the Rofe-Tavern, the laft Year,
there was a Confultation about carrying King
William away into France, in a Veflcl alive, and
that Sir William Perkins ask'd him whether he
would go along with me to Deal, to procure a
Veffel to carry the King over : He might as well

have ask'd him to go with me to Confiantinople, or
any other Place in the World, as to Deal, and
about any other Employment, as that. A pretty

Sort of Thing, that I fhould go to Deal to hire a
Veflcl to carry the King over into France -, I that

know no Sea-Man, or any Matter of a Veflel at

Deal^ that I ftiould be employ'd to hire a Ship be-

fore the Defign was form'd, as he fays it was not
come to an Head. If we had got the Prince of
Orange into our Power : If we had King William
in our Power, how was it poffible we fhould ever

have carry 'd him to Deal? I cannot but think

any one would believe us Madmen to entertain

fuch a Chimera in our Heads. What nonfenfical

Stories are all thefe, that we fhould carry Kino-

William to Deal, and I hire a Ship to tranfport

him to France! I hope the Jury, and all that hear

it, will confider what ridiculous Stuff thefe Men
talk of, as Evidence againft Men for their Lives.

Then he talks of my coming in a Coach to the

Nagg'i-head Door, where I was very fhy of let-

ing him fee me, and afterward*, when J came out,

ask'd him to go into the Company ; tfnt he was
angry that they had deny*d to admit him before,

and fo would not go up : What a ftrange Sort of

a contradiftory Story is all this ? here was a Con-
ference it feems, appointed the Night before to

be at that Place, when Captain Porter, and Cap-
tain King, and Mr. Knightky were juft come from
viewing the Ground, and were to make their Re-
port, and Porter told him of it, and yet they

would not admit him, and I was Ihy of him, and
yet ask'd him to go up : What contradidory Non-
fenfe is this? it muft needs be look'd upon as

improbable or impolTible to be True, that I fhould

ask him to go up into fuch a Company, where

fuch a mighty Conference was to be had about

fuch a gre;^t Tranfaftion, when I had fhewn my
felf apparently fhy of him, by falling back in

the Coach, as being unwilling to let him fee me

;

I hope the Jury will confider the felf Contradiclo-

rinefs and Improbability of fuch Evidence. Then
there is another Thing, and that is, what he fays

Captain King faid he did not believe it would come
to any Thing, becaufe he did not like me as being

no Soldier, for I was for keeping out of Danger,

and having an eafy Poft: If Ik: means I had no
Mind to be in a Plot, he was in the Riq-ht of it

;

for no Man in his Senles, would ever be engaged
in any fuch defperate Defigns, where there is fuch

apparent Deftrudtion in view : fo I cannot appre-

hend what there is in that of any Objedlion againft

me, or any Proof that I had a Hand in this Plot,

becaufe I defired to keep out of Danger. It was
faid that I was to have attacked the King, with

Sir George Barcley ; but Captain Porter fays, we
were to be together, to attack the Guards ; and
both can't be true, nor indeed is either of them
true, but a Figment and Invention of their own

:

Then he fays he ask'd Keyes for a good Sword,
and he told me I had a very good one : 'Tis true,

I had a Sword, I always wore gne, but it does

not
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not follow that that was -to be employ'd upon
fuch an Enterprize as this. And then he tells

you a Story again of Captain Porter^ having a

broad flaming two-edg'd Sword. But what is

all this to the Purpofe ? Does this prove any
Thing again ft me, that I confented to, or was an-

•gaged in any fach bloody Dc;fign, as this. He faith

that,on Wtdnefday he came to me, and ask'd me
ofthe Affair, how it went on ; he doth not lay what
the Affair was, nor he doth not fay it was about kill-

ing the King •, nor indeed is it probable it fhould

he, for he fays I was always fhy of him, and that

he could never get any Intelligence but from Cap-

tain Porter. He faith I told him it was a Thing
would not admit of being delay'd, and that only

three People fhould know fuch a Thing; but

ftill he doth not tell you what this Thing was,

and therefore I do not apprehend how this fhould

affe<5l me, as Evidence of my intending to Aflafll-

nate the King. He faith he had it from Captain

Porter, that Mr. Chambers was an orderly Man,
a Word J dr) not underftand, to convey Intelli-

gence to me ; and that Durant was an orderly

Man, to convey Intelligence elfewhere : Still

this is all but what Captain Porter told him,

and there is no Proof that I lent Mr. Chambers

any where ; Chambers^ I acknowledge I know, he

is a poor Man, and my Lord Chief Juftice Trebj^

I fLippofc, cannot but remember that he was in

Prifon, and try'd .before him, upon the Account

of Piracy ; I muft needs fay, I thought him an

honeft Man becaufe he had ferv'd with me in

Ireland: I knew he was in great want, and there-

fore J gave him his Diet and Lodging ; there is

no Proof that I furnifhed him with Money, but

I acknowledge I did with Bread and Drink, to

keep him from Starving.; that I think was an

Aft of Charity, but it cannot be interpreted, nor

is there any Proof to warrant it, that it was with

any ill Defign, or that I. gave it him to hire him

or engage htm to any fuch Purpofe. My Lord,

they would make it as if the Perfons that were

intended to be employ'd in this pretended Plot,

were to be regular Troops, and to have Courts

of Guard, and to be difpos'd of into Quarters, and

this was to be done by theie orderly Men : I pro-

fefs I know not what to make of it, it is fuch a

Medley, a Fancy, and a Chimera, that it is per-

fectly Unintelligible, whether thefe were to be

General Officers, or Private -Centinels, or what.

Then, my Lord, he faith Cranbourne brought a Lift

from me to Captain P^r/^r, within. C. at the Bot-

tom: Firft, that he does not prove that it was my
Lift, nor doth that R. C being at the Bottom

of the Lift make me a Partner in this Confpi-

racy. Then he faith that Cranbourne came to

the Blue-Pojis^ as from me, to acquaint them of

the Difappointment, becaufe the King did not go

out that Day : Surely, my Lord, Lneed not trou-

ble you with faying any thing to this, for it is

all, as to me, but Hearfay ; and what am I con-

cern'd in that which other People talk amongft

themfelves .? tho' they do ufe my Name, how can

Ihelp that ? My Lord, he faith himfelf that he

intended to difcover this Confpiracy a Year ago,

but the Thing failing then, which how ridicu-

lous it was I obferved before, he let it alone for

that Time ; but when I met him at the Naggh-head

Door, and he was fo angry for their not admitting

him into their Company, which was three Weeks
before thi^ Defign they talk of was to be execu-

ted, he had a Mind to go to the Secretary's, and
get Warrants and MefTengers to apprehend us

;

and he faith he hath often come to me, to ask
about the Affair, as he calls it, but I was ftill re-

ferv'd and fhy, and told him nothing would come
of it. From all this I would oblerve that I have
very good Reafon to look upon him to be no
Evidence, not only for the fame Reafon that I

objeded againft Mr. Porter, that by his own Ac-
knowledgment he hParticeps Criminis, but his com-
ing to me after he refblved to difcover, plainly

declares, that he kt himfelf to be a Trapanner,
and no Trapanner can, in the Judgment of any
honeft or underftanding Man, be a credible Per-

fon as an Evidence to take away any Man's Life

:

I am fure what he faith of my Shynefs to converfe

with him, and his own frequent Attempts to con-
verfe with me, (hews plainly, he was willing tp,

trapan me, for fo he himfelf faith. He came to

me feveral Times, and took me afide, to ask how
the Affair went on, but he did it only to enable

himfelf, to make the better Difcovery, which
makes him ten thoufand times worfe, than if he
had only gone at firft and told what he pretends

he knew, and afterwards forbore the Company.
Befides, my Lord, as to trapanning, I have read

in a Book of Sir Robert Atkins, that to be Parti-

ceps Criminis, proves a Perfon to be a bad Man,
and confequently not fo Credible, efpecially if it

can appear the Witnefs has trapann'd the Prifo-

ner into the committing the Crime ; then the

Witnefs will appear to be guilty of a far more
higher Crime than the Prifoner, and therefore

ought not to be believ'd as a credible Witnefs

againft the Prifoner, for he is a credible WimefS
that has the Credit of being a good and honeft

Man, which a Trapanner cannot have ; and this

Trapanning proves withal that the Trapanner

did bear a Spight and Malice againft the Perfon

trapanned, and intended to do him a Mifchief,

and defign'd to take away his Life : Shall fuch a

one, fays he, be a credible Witnefs, and be be-

lieved againft him ^. God forbad!

My Lord, as to Mr. Pendergrafs, who is the

next Witnefs, I do not talce myfelf to be much
concerned in all he faith. I think I have leen him

but once of a great while, and that was on the Wed-

nefday or Ihurfday before I was taken up ; but, my
Lord, I have this to fay to his Evidence, I defire

your Lord (hip to obferve I was not in the Procla-

mation, though he was : They took Occafion to

have me fecured as a Colour, or to fave Expen-

ses, I fuppofe, while they themfelves went out of

the Way, to have their Names put into the Pro-

clamation.; that fome Body might colourably take

them, and get the King's Money. All that he faith

of:me, is, that Cranbourne brought Meffages from

me : One Timei writ a Note, fign'd R. Robinfon ;

another Time I fent a Lift fubfcribed R. C. and

th^t.Porter ftiew'd him them both; but all this

is but Hear-fay ftill out of the Mouth of Por-

ter, and can be no Proof at all againft me. He
faith, upon the Difappointment he and they

went to Effom, which to me feems a very remark-

able Thing ; for if he fay true, it is plain, this

was before by him difcover'd at Court ; and to me
it ftiews, that he had a ftrong Defign of getting

Money, and taking away People's Lives upon that

Account ; and diat Capt. Porter was in the fame

Defign : For De la Rxte (zkh., Captam Porter ask'd

him to go with them, as well as Pendergrafs. Now
can
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can it be fuppofcd, that thefe three Ihould agree

to go together, unlefs they were in a Combina-

tion, as it appears they now are ? And 1 cannot

but think, tiie Court and the Jury will think it

reafonable to believe : For if I was in a Plot of

fuch a Nature as this, and fhould hurry out of

Town after I had difcover'd it, with three or

four of the People that were concern'd in it, and

fome of them afterwards pretend to be Difcover-

ers too, nobody in the World can believe but they

contriv'd the Thing amongft themfelves, and went

out of Town only for a Colour, that they might

be put in the Proclamation, and pretend to be ta-

ken, to entitle themfelves to the Reward.

L. C. J. Really, Mr. Charnock, I am loth to in-

terrupt you in any Part of your Defence, but I

do not underftand what you mean by this, and I

very willingly would underftand you if I could,

Mr. Char. My Lord, I liiy, I look upon it, that

they were all combin'd together in a D^ifign to get

the King's Money, and take away our Lives ; that

Porter fr.ould defire them to go with him, into

the Country, and particularly Mr. Pendergr^fs, who
difcover'd this to the King, and then that he

ihould agree to go with him.

Zf. C. J. Truly, I do not underftand the Force

of your Argument ; that becaufe upon the fuppo-

fed Difcovery, Capt. Porter went to Epfom., and

Mr. Pendergrafs went with him, therefore this mull

be a D.;fign between them to get the King's Mo-
ney, I cannot any way fee how that muft follow.

Char. Pray, my Lord, to what End fhould he

run out of Town, upon the Apprehenfion of the

Difcovery, and with Captain Porter too, when he

adlually had got the King's Promife that he fhould

be fafe, and not be a Witnefs, unlefs it were a

Combination between them, in order to {tt up as

WitnefTes againft us, to get the King's Money ?

L. C. y. I'll tell you why he was willing to

go with Captain Porter; becaufe he had not a

Mind that the Difcovery he had made, fhould be

any Way known to have come from him ; for

you fee how unwilling he was to name Names, and

lb kept Captain P^r/^r Company ftill, as his Friend,

refolving not to be an Evidence againft him.

Char. Well, my Lord, after all, I hope, what
he faith cannot be look'd upon as any Evidence

againft me ; becaufe whatfoever he faith relating

to me, is about the Notes and McfTages that he

faith were brought to Captain Porter, and all of

it can amount at the utmoft to Hear-fay from

other Peoples Mouths. My Lord, the Jaft Evi-

dence that I apprehend relates any Way to me,
is that of Mr. Bertram, and he talks of what I

fliould fay to him upon the ninth of February, that

I fhould take him into a back Room into my Lodg-
ings, and there tell him, That there was fome-

thing in Eland for the Reftoring King James, but

there was fomewhat to be done firft to take off"

the Spark, or I do not know what, nor do I be-

lieve any Body elfe doth know how to make any

thing of it. It is a very improbable Thing, that

this Matter which was to be fo great a Secret,

and which I fhould fay, was not fit to be commu-
nicated to above three People at once, I fhould

fend for a private Trooper, for he was no other-

wife, to communicate fo great a Matter to him ;

befides that, I cannot, nor, I believe, can any Bo-

dy elfe tell what to make of the Words, 'Taking

off the Spark, how to conftrue that to make it an

Evidence of an Intention to kill the King. It

might be probable I might fay there was a Noife

that King James would come, for it hath been
in the Gazettes and the publick Prints, that there

was fuch an Expectation, and Preparation for it

on the Coaft of France ; but it is not probable, I
am fure it is not true, that I, fhould fay there

was fomething to be done firft, for the taking off

the Spark. Evidence of a Thing of this Nature
ought to be plain and clear, and diftinft : He
doth fay nothing that I talk'd to him of killing

the King, or of AfTafTinating him, or of my ask-

ing him to be one in any fuch Thing, and. that

I furnifh'd him with Arms, and an Horfe on any
fuch Defign, but only that he might ride out, and
take the Air, and there he fliould meet with fome
of his Acquaintance : What unaccountable loofe

StufFisall this.? It is very ftrange, my Lord, that

if I liked the Man fo well, as I muft do if I would
fend for him to communicate a thing of this Na-
ture to him, that I fhould not put it into a Method,
that he might be one with us in the Execution of it

:

But there cannot be any Thing inferred of that

Nature, for which we ftand accufed, from any
Words that he faith were fpoken. My Lord, he
doth fay indeed that he told me, that he had dif-

pofed of himfelf otherwifj ; but that is no more
certain, nor can be referred to any particular

Thing, than the reft. He might difpofe of him-
felf to a Friend, he might difpofe of himfelf to

his Wife ; but what is all that to this Purpofe ?

And he might indeed, if King James came, dif-

pofe of himfelf to alTift him, or to oppofe him,
or to let it alone ; but all this is nothing to the

Bufinels for which we are here to be try'd ; it's

all loofe, idle, impertinent Talk, and not at all

to the Purpofe. And then he faith, that after-

wards, I met him at Linchn^s-Inn back Gate, and
took him into Lindon's,-Inn, and told him, there

were Warrants out, and we had as good do the

Bjfinefs prefently. My Lord, I do remember I

met him at Linclon's.-Inn Gate, and it was upon
Saturday the Day before I was taken up, and it was
about twelve a Clock at Noon, and I did hear

there were Warrants out, but there never was that

Intimacy between him and me, that I fhould de-

fire him to come to my Lodging, or that I fhould

fupport him in any Sort. My Lord, I have made
a few Remarks to your Lordfhip and the Jury, up-

on the Evidence ; I am fenfible I have given the

Court a deal of Trouble, but I hope you will

confider it is for my Life, and my All, and I hope
you will be of Opinion, that the Evidence produ-

ced againft me is frivolous and weak, and that

the WitnefTes have a very bad Caufe of it, fince

all that they talk of, if it were true, is only a Dif-

courfe, and they are forced to fupply in Words,
what they want in Fa6l.

L. C. J. Have you any more to fay. Sir ?

Char. Yes, my Lord, I defire to take Notice to

the Court and the Jury, that the Bufinefs of bare

Words was never look'd upon in Law as an Overt
A61: to prove a Man guilty of High-Treafon, nor

that feveral Perfons met together doth prove a

Confpiracy, Thefe Perfons proving that I met
with them doth not prove that I was concerned in

the AfTalTinadon, nor that I confented to any fuch

Thing ; befides, my Lord, I am taxed in the In-

diiSlment with buying Arms and Horfes for this

Bufinefs ; but there is not one Word of it pro-

ved, or of my riding out to view the Ground, nor

any thing, that I was to be concern'd about this

villainous
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villainous Aft. My Lord, if I had bought any

Arms, that had not been an Overt Aft of itfelf

;

it mull be proved firft that I bought them with fuch

an Intent to employ them about fuch a Bufinefs ;

and it neither is, nor can be proved, that I fur-

nifh'd any Body with Horfes or Arms : And there-

fore the bare Buying of Arms of itfelf, as far as I

am informed of the Law, would be no Proof of an

Overt Aft. To prove an Overt Aft of Treafon by

the buying ofArms it muft be prov'd that I declar'd

fome way that I bought them with fuch an Intent,

or elfe it is no Proof at all ; but now if you have no

Evidence that I bought anyArmsat all, I look upon

it, that there is no Pofiibility to make that an Overt

Aft. If you pleafe, my Lord, to bear with me to

58:
upon that Account. You are always prefumed to
be of Council for the Prifoners ; and I look upon
it as affured, that you will do that Juftice to Per-
fons in our Circum fiances, as truly to inftruft the
Jury how they fhall behave themfelves in Relati-
on to this Matter that is now upon Enquiry be-
fore them. Particularly, my Lord, I defire they
may be told plainly and truly, what is Proof of
an Overt Aft, and what is not ^ and when your
Lordfhip fums up the Evidence, you will tell

the Jury direftly and plainly, what is Legal Evi-
dence, and what is not : and then what is fuffici-

ent Proof of any one Overt Aft or Species of
Treafon

; and that you would not leave it to
the Apprehenfion o^ the Jury, what they do be-

give you the Trouble of reading fome Oiort Notes, lieve, but inform them really and truly what iso„„i„ _u_... L^g^j Evidence, and what of that Sort hath been
given to Day. My Lord , here is a ftrange Sort of
Thing, a Confpiracy, which, confider'din the ge-
neral, hath neither Head nor Tail -, howmany there
were to be is uncertain. In. the Indiftment is faid,
there were, forty Men to do this Faft upon the
King in his Coach, and for attacking the Guards.
Can it be fuppofed, that any Man in his Senfes
would do fuch an Aft as this, without Refpeft
to have Security for himfelf and his Family, or
thofe he is concerned for ? I know not how great
Wits thefe People be in other Things, but I am
fare they fhew no Wit in this, I look upon it to
be fo defperate a Thing. The Guards are at leaft
treble the Number, and better appointed ; and
that fortylhould go to aflault treble the Num-
ber, and in divided Bodies too, that were only
to mix Fury and Malice with Refolution, to be
torn in Pieces by the Mob upon an apparent vifible
Dilappointment. And when we had done this,

and made this Attempt, where were we to go ?

We had no ,Afylum that we can hear of, nor
Caftle or Fort to retire to, nor none that were
to back or affill us ; and I am fure no Man in
his Wits would undertake a defperate Attempt
without Affurance of a Retreat. If I was refolv-

ed to kill any Man, I would propofe to myfelf
fome Place, to which I might repair for Shel-
ter and Safety when I had done. If then we
were in our Senfes, it cannot be imagined we
fhould ever engage in fo apparently deitruftive a
Defign. We ought rather to have been confin'd
to Bedlam, than any other Place, if we could be
thought guilty of fo much Raihneft and Folly„

My Lord, I pretend not to make any particular

Refleftions upon thefe Gentlemen that have given
Evidence here ; but only I muft take leave to fay

in general, that there are none of them, but that if

they have had any Fortunes in the World, their

Circumftances as to that Matter are now much
altered; and if any Perfons will be Evidence
againft others for their Lives in Hopes to repair

thofe Fortunes, and concerning Matters in which
they were engaged themfelves in, as they do ac-

knowledge, and if it be true, it muft be thro' the

Defperatenefs of their Fortunes, it is the moft
barbarous and inhuman Sort of Evidence that

ever was given by any that ever had any Senle of
Honour, and muft be a bafe Refleftion upon any
who pretend themfelves to be Gentkmen : And I

hope the King will think them upon that Account
very little deferving Credit. My Lord, I hope

which I have taken out of fome Law-Books about

Overt Afts.

L. C. J. No, the Court won't think it any

Trouble : Make your Defence as well as you can,

and take your own Way.
Char. My Lord, I hope you will allow what hath

been collefted out of the Books of Law as to Overt

Afts : There is Hates's Pleas of the Crown is pofitive

in it. That an Overt Aft muft be alledged in every

Indiftment, and proved ; That compafting the

Death of the King by bare Words, is no Overt

Aft. Now if bare Words be no Overt Aft, why
then all the Confpiracy that is here proved, fup-

pofing all to be true that is faid, it is no Overt

Aft ; for it is all but Words ftill. And bare Con-

fpiring is no OvertAft, according to my LordCo/^f's

Opinion in his Third Infiitutes •, and the utmoft

of all that any of them prove againft me is, that

I did fay fo and fo, which is but bare Confpi-

ring. Pray, my Lord, let me know upon what

Law it is that I am indifted and try'd, I fuppofe

it is upon 25 Edw. 3.

L. C.J. Yes, you are, and only upon thatStatute.

Char. MyLord Coke, in hhlhirdlfi/iituks, faith.

The open Aft muft be manifeftly proved. If di-

vers confpire the Death of the King, and the Man-
ner how, and thereupon provide Weapons, Pow-

der, Poifon, fend Letters, or the like, for the

Execution of the Confpiracy, or Preparation be

made by fome Overt Aft to depofe the King,

or take him by Force, or by ftrong Hand, or im-

prifon him ; thefe are fufficient Overt Afts, to

prove the Compaffing the King's Death. But by

this it is plain, tliat bare Confpiring is not Treafon,

as wanting a fufficient Overt Aft to declare the In-

tention. Now, my Lord, I fay, that in all this Evi-

dence that hath been given againft me, there is not

one Overt Aft proved of my providing Arms, or

fending Letters, or the like. And the fame Page

of the fame Book, the Third Infiitutes, Chap. High-

'treafon, upon the Words proveable Attaint, it muft

be by Overt Aft, it muft be upon direft and ma-

nifeft Proof, not upon conjeftural Prefumptions or

Inferences, or Strains of Wit : So that the ftrongeft

Prefumptions upon the whole Earth will never be

able to make any Overt Aft, without plain and

manifeft Proof. And, my Lord, I do infift, here

is not plain and manifeft Proof, or any Overt

Aft, but only Prefumptions in the whole Scene

of the Thing. I muft beg the Favour of the

Court as to one particular Thing : Your Lord-

fhip, no doubt, knows the Law very well. I am
here an ignorant Man, unable to defend myfelf your Lordlhip will pleafe to confider, that what

by the Forms of Law ; but I hope your Lordftiip I have offer'd is but what my own fudden Thoughts

and the Court will not let me fufFer any Damage could fuggeft to me out of the confufed little Re-
marks
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marks I have been able to make upon the Evi-

dence ; and it is the more confufed and immetho-

dical, becauie I could have no Council to affift

me. I would only put your Lordftiip in Mind
once more, of what I earneilly defire and infift

upon from your Lordfhip, that you would tell

the Jury plainly and truly what Evidence it is

the Law requires to convift any Perfon of the

Crime for which I ftand accufed ; what Things

are neceflary to make up that Evidence, what is a

Legal Proof of an Overt Atl, and what Overt

Acls have been plainly and manifeftly proved

againft me in this Cafe, and not leave the Con-

ilruftion of the Evidence to the Apprehenfion or

Inclination of the Jury. This is all the Favour

that I have to beg of the Court, and I hope I need

not doubt the Jultice of the Jury.

L. C. J. Have you done, Sir ?

Char. Yes, my Lord.

L. C. J. Then what fay you, Mr. King ?

King. My Lord, I mufk infift upon a great ma-

ny Things that Mr. Charnock hath faid. But as to

what relates to myfelf. Captain Porter faith, I went

with him and Mr. Knightley to view the Ground
where this Defign was to be executed. Truly, my
Lord, I did go abroad with Captain Porter and Mr.
Knightley ; but it was meerly to take the Air, and

no other Thing. Truly, my Lord, I have not ta-

ken any Notes of the Evidence, nor have I had any

Council to aflift me, and fo I am not very capable

of making any Defence.

L. C. y. Well, have you any more to fay ?

King. As to Mr. De la Rue, he doth not pretend

to fay, I did ever tell him of any thing of a De-
fign of deftroying the King : And as to the Sword
he fpeaks of, he knows I always wore one, and
ever had one.

L. C. y. Well, is this all you have to fay ?

King. And as to Mr. Pendergrafs, he faith, he

faw me at the Rofe-1'avern in Covent-Garden,

where we difcourfed fomething of the Matter

;

but he tells you not what that Matter was, nor

what the Difcourfe was. And as to Mr. Boyfe, he
doth not tax me with any Defign of killing the

King : Nay, he faith, I did not mention any
fuch Thing to him. And as to the Matter of

an Overt A6t, what is an Overt Aft and what nor,

and what is good Proof of it, and what not, I muft
refer to your Lordfhip and the Court.

Char. My Lord, I beg your Pardon, there is one

thing I forgot to offer to your Lordfhip; there is

no Place laid in the Indidment, nor no fet Num-
ber of Men afcertained.

L, C. y. At prefent you are out of Time, for

that you might have fpoke to it before the Evi-

dence was given, or you may fpeak to it after the

Verdift is brought in, if there beOccafion.

Char. My Lord, I am ignorant in the Forms
of Law.

L. C. y. If you will obferve any thing out of
the Evidence, you may *, now is the Time.

Char. My Lord, I think the Evidence is incon-

fiftent with the Indidment: for the Indictment

doth fay pofitiv^ely, that there were Horfes and

Arms bought and provided. Now if this be an
efTential Overt Aft, as I apprehend it is, according

to my Lord Coke, to prove the compaffing the

King's Death, then there hath been no Evidence to

fupport this Indiftment ; for there is no Proof of
the buying of any Horfes or Arms.

_
L. C. y. They tell you there were forty pro-

vided. '• •

Char. My Lord, I have taken feme Notes,
as well as I could, upon reading of the Indift-
ment ; and in the firft place it is faid, that it

was agreed tliere fhould be forty Horfemcn arm-
ed of us, Robert Charnock, Edward King, and Tlbo-
mas Keyes ; which I take to be Nonfenfe and im-
pofTible.

Mr. Att. Gen. But there is, And others in the
Indiftment too.

Char. It is ^adragint' Homines equejlres de ipfi
Roberto Charnock,

L. C. y. And divers others, to the Jurors un-
known. May not they make forty ? thirty-feven
and you three will make forty.

Char. That divers others is fo uncertain, that
no one can tell whether it be five or five thoufand ;

and I know not what will make an Indiftment
void, if Uncertainty will not.

L. C. y. But your Time of Exceptions to the
Validity of the Indiftment is not now ; we are now-
only upon the Trial of the Faft.

Char. My Lord, I was advis'd by my Council
that if I could find a Flaw in the Indiftment, I
muft mention it, and take the Advantage of it be-
fore the Summing up.

L. C. y. You were not well advifed ; for after
the Jury is fworn, we are only to have Regard
to the Faft, and we are now upon the Trial of the
Faft; and the only Thing we have under Confe-
deration upon the Faft and the Evidence is, Whe-
ther upon this Evidence that hath been given, you
are guilty or not of the Faft that is charged upon
you in the Indiftment ?

Char. My Lord, I crave your Pardon, and I
hope you will take no Advantage ofmy Ignorance,
not being ufe to thefe Proceedings.

L. C. y. As to what you faid at fjrft, that
there was an Overt Aft proved becaufe there is

no Proof of buying Horfes or Arms ; it is true,
that is one Overt Aft laid in the Indiftment, and
there is fome Evidence given of it; but what that
Evidence will amount unto will be a farther Con-
fideration by and by.

Char. There was another Obfervation, myLord,
that I have made upon the Indiftment, that it is

uncertain upon the Word tunc; there is no Time
afTigned, nor no Place : Pray what Time doth this

tunc refer to ?

Mr. Sol. Gen. When the King went out.

L. C. y. But thefe things are not proper now,
I tell you we are upon the Faft, Mr, King, have
you any more to fay .? becaufe Mr. Charnock inter-

rupted you.

King. My Lord, if there be any Objeftion that
Mr. Charnock hath made, would be of any Advan-
tage to me, I hope you will let m.e be heard
by my Council, that I may have the Benefit
of it.

L. C. y. I tell you, that is not proper now

;

you may have the Benefit of any Objeftion of
that Nature, if there be an Occafion, after the
Verdift : Now we are only confidering the Evi-
dence upon the IflLe, Guilty or not Guilty ; and
you are now to apply yourfelves to that.

King.. My Lord, I think I have anfwered all

the Evidence.

L.C.y. Weil then, Mr. Keyes, What have you
to fay for yourfeif ?

Keyesy
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Keye^. My Lord, all that I have to fay is, I

was a Servant to Captain Porter, and I did nothing

but by his Order.

L' C. y. Is that all you have to fay ?

Keyes. Yes, my Lord,

L. C. J. Then I muft tell you, no Man is fuch

a Servant that the Commands of his Matter can

excufe him for committing High-Treafon.

Keyes. I did but obey his Commands.

L. C. J' But I tell you again, no Man is fo

much under the Command of his Matter, as that

he ought to obey him, if he command him to

commit High-Treafon. It is proved you bought

Horfes, and he told you upon what Defign, and

you engaged in it.

Keyes. I did not hear any thing of it, my
Lord. My Matter was pleated to jeft with me

feveral times, and he might fay a great many

things that I did not much regard,

L. C. J. You were by when your Matter, as

you call him, promifed Mr. Pendergrafs his Muf-

quetoon, and Mr. King told Pendergrafs, he hoped

he would not fear breaking the Glafs Windows.

Keyes. Indeed I do not remember any fuch

thing.

L. C. J. And there are feveral other Particu-

lars fworn againft you : But have you any thing

more to fay .''

Keyes. Nothing, but that I did what my Ma-

tter order'd me to do.

L. C. J. Have you all done then ? If you have

any more to fay, you muft fpeak it now, becaule

you cannot fpeak after the King's Council have

fummed up ; they mutt have the latt Word

:

Have you any Witneffes to call, or any Thing

more to fay ?

Char. No, my Lord, we have nothing more

to fay, but leave it to your Lordftiip entirely.

Mr, Soil. Gen. May it pleafe your Lorddiip,

and you Gentlemen of the Jury, I am of Coun-

cil in this Cafe for the King againtt the Prifoners

at the Bar, and I think the Matter hath been ful-

ly proved as Mr. Attorney at firft opened it

;

that there was a Defign of an Invafion on this

Kingdom from France, and of an Infurreftion

within this Kingdom, to abet that Invafion, and

as an Inducement to both, of a barbarous and

abominable Aflaffination upon the Perfon of the

King, and that the Prifoners at the Bar had an

Hand in this Confpiracy,

Now, Gendemen, I mutt tell you, that for

the two firft Parts of this Defign, the Invafion and

the Infurredion, we have given you no other Evi-

dence now, but fome fliort Hints, that fuch a

Thing was intended -, and we did it purpofely for

this Reafon becaufe the Prifoners, tho' they were

concerned too in thofe other Parts of this Plot,

yet they are not now indifted for that Matter,

but only for a direft Confpiracy to murder and

aflaffinate the King : We have abundance of

Witneffes to prove the other Parts at feveral

Times againft a great many as well as them ;
but

we confine ourfelves now to this Particular, as it

ftands charged againft thefe Perfons in the Indift-

ment.

Gentlemen, There is an Overt Aft alledged in

the Indiament, as it by Law is neceflary to do,

to prove the Treafon ; which is, Compaffing the

Death of the King -, and it is by Law a good Overt

Aft, That they did at fuch a Place, that is to fay.

Vol. IV.

the Parifh of St. Clements in the County olMiddle-

fex, on the tenth of February laft, confult and
agree to carry on fuch a Defign : Now it is not
material, as my Lords and Judges will tell you,
in Point of Law, to prove all the feveral Conful-

tations to be in that Parifli, nor to have been up-

on the Day alledged in the Indictment ; for if it

be any Day before or after the Times fpecified in

the Indidlment, fo it be before the Indiftment pre-

ferr'd, and if it be at any Place within the County
wherein the Indidment is laid, it is fufficient ; the

thing that is material to be proved, is, Whether
they did meet upon fuch a Defign before the In-

didment, within this County,

This Defign, Gentlemen, we in Law call High-
Treafon ', the higheft Crime that our Law, or
the Law of any other Government, takes Notice
of: And it very well defcrves to go under that

Name ; for it tends to fubvertthe very Foundati-
ons of the Government, without which no Sub-
ject is fafe, and to bring all into Confufion and
Defolation, by taking away the Life of the King,
who is the Head of this Government ; which Life

the Law makes facred above all others, becaufe

without that be fafe, there can be no Safety to

any particular Perfon.

Gentlemen, We have proved this bloody Con-
fpiracy mott fully againft all the Prifoners at the

Bar : I will not take up fb much of your Time,
as to repeat every Particular of the Evidence

that hath been given ; but only fhortly remind

you of what hath been materially faid againft

each of them by the WitneflTes that have been

produced.

Againft Mr. Charnock, there is firft Mr. Porter,

who hath fworn. That he and others met, and con-

fulted about this Defign, agreed upon it, and on
the Ways and Methods for carrying it on ; and he

names the Places v/here, and the Times when
thofe Confultations were had : Then there is Mr.
De la Rue, who faith, he ask'd Mr. Charnock, how
the Affair went on .? and he anfwered, he was afraid,

it would come to nothing ; that fliews he was wil-

ling it (hould come to fomething, though perhaps

he might be fearful whether it would take Place

or no. Mr. Pendergrafs faith, Mr. Charnock fent a

Note to Mr. Porter to countermand the Orders

for the 15th, fubfcribed by the Name oiRobinfon ;

but that is only a concurring Evidence to that of

Captain Porter, who faid before, he had fuch a

Note ; but Bertram tells you. That he ask'd him

if he would be one in the Defign to take off the

Spark ? And that after he heard Warrants were

out, he would have had him joined in the putting

it in immediate Execution, and afTured him there

would be Safety in fo doing.

Againft Mr. King, there are the lameWitnefles,

Mr. Porter, and Mr. Be la Rue, who tell you of

the Difcourfes at Captain Porter'^ Lodgings, where

Mr. Pendergrafs was likewife, who tells you the

Times, viz. the 15th and 2 2d of February \?t&,

the Days when this wicked Defign was to have

been put in Execution, and there they confulted

about carrying it on. Mr. Boyfe likewife tells you

of the Difcourfe he had with King ; he would not

indeed diredly tell him, what the Defign was,

but Mr. Boyfe did fufped what it might be ; for

Mr. King told him Sir George Barcley was come,

and Mr. Boyfe fhould have a Horfc, and make-

one, and it would foon be over.
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Then for Keyes^ there are three pofitive Wit-

nefles againft him ; there's his Mafler, as he calls

him. Captain P(?r/fr, who fwears, ThzxKeyes knew
of it, and confented to it, Mr. Pendergrafs faith,

Keyes was one that met at Captain Porler^s the 1 5th

of February, to put the Defign in Execution that

Day. De la Rue tells you, Keyes was in the Cham-
ber at that Time, and in other Places confulting

about it, and fo muft needs know of it, and

confent to it. So that, Gendemen, if you believe

thefe Witnefles, as I fee no Reafon offered to the

contrary, we have moft manifeftly proved upon

them all three, the Matters charged in the Indift-

ment.

As to what they fpeak of the Witnefles being

Trapanners, and fwearing them out of their Lives

to fave their own ; it is plain the Prilbners de-

figned to trapan the King out of his Life, and

fome the Prifoners wonld have trapannM to have

join'd with them in that Defign, who honeftly

and honourably difcover'd it, and now the Pri-

foners Danger is a Safety to the Nation.

Gendemen, They argue againft the Belief of

this Confpiracy, from the Improbability that any

Perfon (hould be fo defperate to engage in fo wick-

ed a Defign. Truly had this been a Matter that

had been only talked and difcourfed of once, that

might have been the better alledged ; but when
there have been fo many Meetings at feveral

Times and Places, and fuch Methods taken for the

putting this Confpiracy in Execution, and after

a Difappointment one Day, put off to another ;

nay, and as it hath been prov'd, it hath been a

Projeft that hath been tranfafting for feveral

Years, from one Year to another, and all this

made as manifeftly evident, as Proof by Teftimo-

iiy can make it ; the Objeftion of Improbability

will foon vanifh into nothing ; and I hope you

will think, as I believe all the World doth, or

will after this Trial, That there hath been fuch

a barbarous, bloody Confpiracy, as in the Indid-

ment is alledg'd, and that thefe Perfons are guiky

of it, and that you will give your Verdidt accord-

ingly

Mr. Confers. My Lord, I would only add to

what Mr. Sollicitor hath faid, fome few Obfervati-

ons that have been omitted of the Evidence that

hath been given againft the Prifoners.

The Treafon charged, is a Defign of AflafTina-

ting the King's Perfon, the Overt A6ts laid in the

Indiftment are feveral Meedngs and Confultations

in order to the bringing it to efFed:, and the pro-

viding Men and Horfes to put it in Execution.

This Charge we have fully proved againft the

feveral Prifoners at the Bar, by two WitnefTes at

the leaft, and it is manifeft that they were all con-

cefn'd in the feveral Meetings and Confultations

for the carrying on that Defign.

As for Mr. Charnock, Mr. Porter''^ Evidence is

very full as to his providing Arms and Horfes

;

and there is befides, Mr. De la Rue, who though

he met him at the Tavern, and not being admit-

ted at firft, took it ill, yet afterwards at two
Meeting he did difcourfe with him about it; and

Bertram gives an Account, how he would engage

him in it.

As to Mr. King, there is not only Captain

Porter, who teftifies, that he dined with him the

t4th o{ February, where they did difcourfe of this

intended AlTafrination, but Be la Rue likewife, that

laidj there was a Meeting appointed for Porter

2

and King, and another, to go and take a View of
the Ground ; and the Prifoner himfelf owns he
did ride out with them, but he would have it

only to take the Air -, Captain Porter tells you,
it was to fee which was the moft convenient Place,

and that the Place pitch'd upon was the Lane be-
tween Brentford and Turnham-Green.

And for Keyes, there are two pofitive WitnefTes
Capr. Porter and Mr. De la Rue, that he was at
the Blue Pojls, and at Mr. Porter^s liOdgings when
this Matter was confulted of, and particularly that

he came and gave an Account of the Difappoint-

ment the fecond Day, upon the Guards coming
back.

Befides, Mr. Porter gives an Account in gene-
ral, of feveral that were to provide Arms, Hor-
fes, and Men ; and Mr. Bertram proves that Mr.
Charnock told him, the Defign was to take off the
Spark, and then the Time would come, that King
James would come back quiedy Mr. Boyfe fwears.

King told him on the 14th oi February, that he
was to go out upon a Defign the next Day, and
that he Ihould have a Horfe provided, which next
Day, the 15th, is by all the WitneflJes agreed to

be the firft Time appointed for the AflTaffination
;

and Mr. Bertram adds that he met with Charnock
the 2 2d, who told him Warrants were out, and it

was beft to go and do the Bufinefs prefently, and
defired him to come to his Lodgings, and he went
to his Lodgings, and found feveral Perfons there-

Char. He does fay no fuch thing, Sir.

Mr. Att. Gen. He does fay that Mr. Charnock
defir'd him to come to his Lodginss.

Mr. Conyers. As I apprehend him, he fays,

he went thither in the Evening on the 2 2d.

Mr. Att. Gen. He fays, Mr. Charnock would
have had him come, but he did not ; the Time
that he was at his Lodging, was before.

Mr. Conyers. My Lord, if I miftake, I beo-

Pardon of the Court, and of the Prifoner too.

L. C. J. As I take it, there is no coming to

his Lodging at all, but the 9th or loth o^ Fe-
bruary.

Mr. Att. Gen. He fays the ninth of February
he met with Trevor, who carry'd him to Charnock*^

Lodgings, and than he would have engaged him
in the Defign of Taking off the Spark -, the

Meeting of the 2 2d was afterwards in Lincoln*^

Inn, and there was no going to the Lodging that

Day.

Mr. Cooper. My Lord, I am very loth to take

up any of your Time ; but I would beg the Fa-
vour to obferve two or three Paflages relating to

this Matter, which have not been obferved yet

;

and fhall only mention fo much as I think has

been omitted.

The Defence that has been made, has been
principally by Mr. Charnock ; and upon his De-
fence, it feems, the reft do depend ; therefore I

would beg Leave to make fome few Remarks up-

on the Defence that he hath made. He fays. That
all the Evidence is but Hearfay, as to him, and
no Overt Aft of his own proved ; but, my Lord,
I queftion not, if the Evidence be looked into, it

will appear fufficient not only to prove him guilty

beyond Contradiftion, of all that is charg'd upon
'

him in the Indiftment ; but particularly, that he

was the principal Agent (under Sir George Barcley)

in carrying on this whole Confpiracy.

For Captain Porter tells you. That Charnock

firft acquainted him with Sir George Barcley's com-
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ing over with the Comtriifllon

-, that Charnock '

brought Sir George Barcley to the Lodgings, where
they both lay; that they had feveral Meetings, at

which he was always prefent, and a main Promo-
ter of the Defign ; That he agreed to find a prin-

cipal Quota of the Pcrfons that were to be con-

cerned ; particularly, That he was to find eight

Men, and feem'd always mofl zealous for the

Execution of it.

Then as to Mr. King, it is plain, that Knight-

ley, and Captain Porter, and he, went to view the

Ground -, and Mr. De la Rue tells you, what Re-

port King made of that View •, that with great

Joy King acquainted him, they had found the

rareft Place in the World for the Execution of

their Defign, a Wood hard by the King's Houfe
at Richmond ; and then he opens the whole Man-
ner of the Ambufcade, and the Defign.

Charnock. It is at the Liberty of any Body to

fwear what they pleafe ; but I hope the Jury will

confider the Nature of the Evidence.

Mr. Cowp. Mr. T)e la Rue tells you further, fome-

thing more than Hearfay, as to Mr. Charnock

;

that he ask'd Mr. Charnock about the Matter, what

was like to come of it ? And he anfwered him,

that he feared the Succefs of it ; for that a Thing
of fuch a Nature was not to be trufted to above

three. Which could not refer to the intended

Invafion and the Infurreflion -, for as to that, it is

plain from the Nature of the Thing itfelt, that

it muft be communicated to a great many, or elfe

they could not be ready to affift in it : And there-

fore it is evident, it was the Aflfafrination which he

was in hafte to have executed, faying, it had been

delay'd too long, and that was as dangerous a-s

communicating it to too many.

My Lord, I fhall make my Words good to you,

and rather than take up your time in making
Repetition of what has been faid, I will chufe to

break my Method, and omit what might be further

obferved : It is true, it was a Miftake of the Day
as to Bertram's Evidence of his going to Char-

nock's Lodging, but that is not material ; for it is

in Proof he did go to his Lodgings, the 8th or 9th

oi February, and there Charnock told him that King

James was a coming -, but there was a Service to

be done firft, to take off" the Spark, and then the

King would come in quietly ; if that Defign took

EfFeft, it would anfwer his Expectation : He was

to ride out to take the Air, and meet fome of

his Acquaintance, and after all was over, we fliould

be very happy. The Words indeed were fome-

thing dark, but yet the Intent and Meaning of

them are pretty manifeft, not only from die

Words to take off the Spark, but becaufe this

Aftion, whatever it was, was to precede the

Invafion of King James v/ith the French Forces,

and was to be done in order to it, and there-

fore could not be meant of it, nor of joining

with it.

My Lord, I fliall trouble you no further but

fubmit to your Diredion.

L. C. J. Gentlemen of the Jury, thefe three

Prifoners at the Bar (viz.) Robert Charnock, Ed-

ward King, and Thomas Keyes ftand indifted of

High-Treafon, for conrpiring,compaffingand ima-

gining the Death and Deftruclion of the King, and

that in a very bloody and barbarous Manner, by

Way of Affaffination •, and the Indidtment char-

ges them, that they did meet and confult with

Vol. IV.

divers other Traitors unknown to the Jurors, and
there did refolve upon this Aflaffination, and Hor-
fes and Arms were prepared and provided for the
Execution of it.

^
The Queftion, Gentlemen, that you are to try

is. Whether thefe Perfons who ftand now thus ac-
cufcd, are guilty of this Crime or not? And
you have heard a very long Evidence ; Five
Witneflcs have been produced, and they have gi-

ven upon this Occafion a very large Account of
the whole Tranfaftion, which I will obferve to
you as briefly as I can.

In the firft Place, Gentlemen, you are told^
how there had been a D.-fign forming, even for
fome Years, for the Reftoring of the late Kins-
James, and the Depriving and Depofincy of this
King ; it feems it was a Defign before the Bufi-
nefs of Cape la Hague, which you remember very
well was in the Year 1692. about the Time of
the burning a great Part of the French Fleet by
Admiral /^a//f/; but this Defign, though it met
with feveral Difippointments, yet did not die,
it had its Ebbings and its Flowings, Sometimes it

was higher, and at other times lower; and in

Winter was twelve Months it began to be
more vigoroudy profecuted than at any time
before, fince the La Hague B jfinefs, and then there
\yas a Refolution fram'd of attempting the Perfon
and Life of the King, which appears by Captain
Portefs and Mr. De la Rue's Teftimony. And great
Hopes were conceiv'd amongft them, that it might
be effefted before the King went over into Flan-
ders ', but it feems they wanted a Commiffion from
abroad, (which they thought neceffary as an Au-
thority for them to aft under) which not coming
in time, the King went over to Flanders, and
fo for that time the Execution of it was de-
ferred.

Gentlemen, after the King's Return from Flan-

ders, the Profecution of this Defign was refumed,
and Intimation was given, that a Commiffion was
brought over by Sir George Barcley from King
James, which was to make War upon the Per-

fon of King William, who was called therein, as

you may fuppofe, the Prince of Orange: and you
are told by Captain Porter, that at that time, he
and Mr. Charnock lodged together in one Houfe
in Norfolk-Jlreet , and that Mr. Charnock told him
Sir George Barcley was come with fuch a Com-
miffion from King James, and imparted to him
the Defign of AflTaffinating an|;i Murdering the

King, and that would be the readieft Way to

bring Home King James : He asked Captain Por-

ter, whether he would engage himfelf in the

Matter. It feems Mr. Porter did freely and readi-

ly engage in it, and was in good earneft -, and
therefore there were feveral Meetings at feveral

Places, in order to confult and contrive how they

might bring it to pafs.

Gentlemen, you are further informed, that there

were feveral Meetings at the Globe Tavern in Hat-

ton-Garden, another at the Nagg's-head in St.

James's-ftreet in Covent-Garden, and at the Sun-

Tavern in the Strand, and that two of the Prifoners

at the Bar, Mr. Charnock and Mr. King, with divers

others, were at thofe Meetings, and Keyes was at

feveral of them, and there it was agreed and re^

folved, that the King fliould be murdered, as the

beft Way to bring in the late King.

This being fettled and refolved upon as fit to

be done, the next Confideratiori was, in what man-

4 F 2 ner



592* iK^^.T'ffeTria/ of ChzYnockyKing^a/^dKcytSj 8W. III.

ner it might be effefted, and two Ways were pro-

pofed, one by way of Annbufcade on the other

Side of the Water near the King's Hoiife at Rich-

mond, the other in the Lane that leads from Brent-

ford to 1'urnham-Green, upon the King's Return

from Richmond^ fome Evening ; for it feems it is

ufual for the King to go to a Houfe he has on

the other Side of the Water, to divert himfelf

once a Week upon the Saturday, and to return in

the Evening.

Thefe two Places being propofed, the one on

this, the other on the other Side of the Water,

there was a Difference in Opiftion among the Con-

fpirators, which of the Places would be the beft

and moft proper: And in order to fettle that

Matter, it was refolved upon, that fome Per-

fons fhould be fent to view the Ground in both

Places, and make their Report to the reft;

and the Men agreed upon, were Captain Porter

and Mr. Knightley, to whom Mr. King added him-

felf, and accordingly they did go out of Town
together to take a View of thefe Places.

Here the Court was interrupted by Mrs. King, the

Prifoner^s Mother, "joho in a very outragious vio-

lent Manner, got into the Court ; but being re-

moved, the Lord Chief Juftice proceeded.

L. C. J. Gentlemen, I was faying that thisView
was taken by thofe Perfons that undertook it

;

and the Night of that Day they had viewed the

Places, upon their Return, they made a Report

to their Accomplices, and thereupon it was re-

folved to relinquifh the Ambufcade, and that the

Attack fhould be made in the Lane that leads

from Brentford to 'Turnham-Green.

The Time that was fix'd upon for this Execu-

tion v/as Saturday the 15th of February: There

were two Men that were appointed to lodge at

Kenfmgton, whom they called orderly Men, a Ti-

tle that they gave them: thefe were to give No-
tice at what rime the King and the Guards went

out, the one was to give Notice firft of the Guards

going, the other was to give Notice when the

King went : When Notice was brought them that

the King was gone abroad, the Confpirators were

to be ready to go after in fmall Numbers, and

were to be quartered and difperfed in the feveral

Inns about Brentford and 'Turnham-Green, to be

gathered into the feveral Bodies, upon Notice of

the King's Return -, when the King came over,

then they were to make the Attack in this Man-
ner. Captain Porter and Mr. Charnock, with one

Rookwood were to attack the Guards, and Sir George

Barcley^ and his Party, were to come up to the

King's Coach, and fire into it, and kill the King,

and every one that was in it ; and of that Par-

ty Mr. Pendergrafs was defigned to be one, and

he was to have had a Mufquetoon from Captain

Porter, that would carry feven or eight Bullets

:

Thefe Confpirators, and the Perfons that were to

be concerned, were in all forty, or fome few more
in Number. »

But, by great Providence, this bloody D^^fign

was difcovered, as was told you, by one of the

WitnefTes, Mr. Pendergrafs, a Day or two before

it fhould have been put in Execution ; and fo his

Majefty did forbear going out that Saturday the

15th. But they having Notice that the Guards
were gone, and after that receiving an Account
that the King did not go, it very much alarm'd

thefe Confpirators ; but nocwithftanding this, as

you have been told, they were refolved not to

lay afide the Profecution of this Defign, but were

rather bent upon executing it the next Oppor-
tunity that fhould oficr itfcif, for which purpofe

diverfe of the Confpirators did meet together,

and did confult whether it was fit further to pro-

ceed, particularly upon the Friday the 21 ft Day
of February at the Sun-Tavern in the Slrand, divers

of them met, and there they had Difcourfe of

the Matter, and were troubled at the Difappoint-

ment, and were refolved to purfue it, and for

that purpofe, agreed to be in a Readinefs upon
the next Day, and as loon as they fhould have

Notice that the King was gone from Kevfington,

they would profecute it in the fame Manner, in

which they had formerly agreed.

It fliould feem, fome of the Men that they had
engaged were gone off, and others were provided

in their fcead, but there was another full Dif-

covery made, before that, by Mr. Be la Rue, by
which their wicked Purpofe was a fecond Time
difappointed.

Gentlemen, upon the Difcovery of this Defign,

it was thought very fitting to take all po.Tible

Care, for preventing fuch a difmal Stroke, and
for punifhing fuch heinous Offenders; there

was a Proclamation ifTued for the Apprehenfion
of a great many of them that abfconded, which
had a very good Effcft, by the taking of feveral of

them, befides thofe that were taken up by War-
rants before ; and thefe three Prifoners now
at the Bar, are indicted for this horrid and trai-

terous Confpiracy, and for purfuing this wicked
Defign, and are now upon their Trial for it.

Now, Gentlemen, you have heard the Evidence,

which you are to confider of in relation to thefe

Prifoners, and how far they are affected by it. I

muft tell you, that Captain Porter, gives a very

full Evidence againft all three ; he tells you how
and in what Manner they were all engaged, and
what Parts they had all in the Profecution of this

bloody Enterprize. As for Mr. Charnock, he feems

to have been a remarkable Perfon in almoft all

the Parts of it, a great Carrier-on and Promoter
of it, was to be an Aftor in it, and provide his

Number of Men : and it feems he was a Perfon

much trufted by Sir George Barclcy, and he fpoke

to Mr. Porter, of a CommifTion that Sir George Bar-

cley brought with him from King James, which
was to levy War upon the Perfon of King William,

which it feems was underflood, to authorize them
to AfTafTinate the King. Mr. King went to view
the Ground, and Charnock'xci^ he were at the fe-

veral Confultations, and Keyes was at Porter's Lodg-
ings, and at divers other Confulrs, when the car-

rying on of this Defign of aflTafTinating the King,
was debated and refolved upon. Mr. Porter's Evi-

dence you have heard at large, and I doubt not

you take good Notice of it, and the King's Coun-
cil have repeated the moft material Parts of it,

therefore I need not do it again. And as to Mr.
Charnock, you have heard what Evidence is" given

by De la Rue and Bertram ; for tho' Mr. Charnock,

fays all that is teftified by the other WitnefTes,

is only Talk and Difcourfe, and that bare Words
are not High-Treafon, but there muft be fomeO-
vert A61 ; therefore you are here to confider par-

ticularly what the other WitnefTes fay againft him,

and whether another Overt A£l is not proved.

De la Rue (who was one of the Difcoverers, and

(as
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Cas he tells you) he refolved fo to be lb foon as

he could get a perfed Knowledge of the whole

Defign) does inform you, that between the 15th

and 2 2d of February^ he met Mr. Charnock, and

enquired of him how the Bufinefs went, to which

Charnock returned anfwer, That the Defign did

languifli, faying, that People were not fo warm
as formerly, and did believe the King had No-
tice, for that he had not been abroad on Saturday \

that too many were acquainted with it, and there-

fore thought it might come to nothing: But

the main Bufinefs, which was the landing of King

James, would be fpeedy •, and though the Dif-

courfe may be reckon'd only Words, yet they do
import, at leaft acknowledge, to the carrying on

this Defign before that time.

But then confider what you are told by Bertram,

another of the Witnefles, that he being inform'd

by 'Trevor, that Mr. Charnock would fpeak with

him, he thereupon went to Mr. Charnock's Lodg-
ings, where Charnock took him afide into a back

Room, and told him that King James was a com-

ing, and there were great Hopes of reftoring him -,

but there was fomething to be done to facilitate it,

which he would do well to joyn in : And when

he asked what it was, Charnock told him, he muft

go abroad and take the Air, where he would meet

with fome of his Acquaintance ; and there was no

way to effeft it, but by taking off the Spark ; and

by doing that Thing, it would mod probably be

brought about that King James fliould be refto-

red. Now, though it was not direftly faid, they

were to kill the King, yet it is manifeft what

was meant by it : For the Taking off no one

Perfon in England, befides King William, could

conduce to the Return of the late King. And for

his Encouragement, he told him further, that

if Bertram would undertake the doing of it, it

would anfwer his Expectations. And then you

are told again by Bertram, that he met Charnock,

at Lincoln's-Inn-Gate, upon that very Day that it

was laft to have been executed, which was the

22Ao'i February, where C/^^rwc^ told him he fuf-

pecled a Difcovery was made, and that there were

Warrants out againfl them ; and that therefore

the beft Way was, to go immediately and take

him off, and then all would be well.

Now I muft tell you. Gentlemen, that what

he fays, that bare Words are not Treafon, is ve-

ry true in fome Cafes-, for loofe Words fpoken,

without Relation to any Aft or Defign, are not

Treafon or an Overt Aft ; but Arguments, and

Words of Perfuafion, to engage in fucha Defign

or Refolution, and direfting or propofing the beft

Way for effeding it, are Overt Afts of High Trea-

fon, as m,uch as if two agree together to kill the

King, though the Agreement be Verbal only, and

not reduced to Writing : Likewife, confulting to-

gether for fuch a Purpofe, is an Overt Ad of Trea-

fon, For it is the Imagination, the Compaffing

and Defigning the Death of the King, that is the

Treafon. For the Law is very careful of the Per-

fon of the King, and hath fully provided for his

Safety ; and this Treafon is the firft Species men-

tion'd in the Statute. But there is no Way of

difcovering thofe CompafTings or Imaginations, in

order to punifh a Traitor, but by fome external

Aft, that may be fufRcient to manifeft fuch an In-

tention and Purpofe ; and that which is a fuffici-

ent Manifeftation of fuch a Defign, is another

Overt A6t : But there have been proved feveral
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Meetings, and Confultations and Propofals at thofe

Meetings, about the Ways and Methods for bring-

ing about the Defign of AflTalTination. And it was

never yet doubted, but to meet and confult how
to kill the King, was an Overt Aft of High Trea-
fon. Befides, Mr. Charnock's endeavouring to en-

gage Bertram in this Enterprize, and the Argu-
ment he ufed to perfuade him to ic, that it v;as-

a means to reftore the late King, and telling him
it would anfwer his Expeftation, is another Overt-

Aft. And therefore, how far Mr. Charnock is

Guilty of the Charge in the Indiftment, you are

to determine when you have well confider'd the

Nature of the Evidence, and what Anfwer Mr.
Charnock hath made to it ; which Ihall be open'd

to you by and by.

Then, Gentlemen, concerning Mr. King, who
is the next Man, he has thefe Witnefles againft

him : Captain Porter fays, that he was very fre-

quently at the Meetings, :;nd Confultations, and
that he came to him when he and Knightky were

to view the Ground, and defir'd to be one of them,

and they went together, and did view the Ground j

this was fome Time before the 1 5th of February,

in the fame Week.
And you may alfo remember the Evidence gi-

ven by Mr. De la Rue, That Mr. King told him
about November or December, that a Maior-Gene-

ral would come from France, and that Money was

to be advanced •, and that after Captain Porter and

Mr. King told him, that the Major-General was <^
come. On Friday the 7th of February, King faid

he was to go out of Town with Kiightley and Du-

rant, to knov/ whether the King went to Richmond

or Hounjlo'w. Being inform'd the King had a De-

fign to go to Hounjlow ; and be return'd, on

the Sunday following, Mr. King did lay they had

found out the rareft Place, and the fitteft that

could be for that Purpofe, within a quarter of a

Mile of the King's Houfe at Richmond; and that

there was to be an Ambufcade, and asked the

Witnefs whether he would be one in the Am-
bufcade ; but he liked it not, but had rather at-

tack the Guards. He had been at the Bog-Ta-

vern with Mr. King, and difcourfing about this Un-
dertaking, Mr. King the Prifoner had told this

Witnefs, that feveral of the Guards were come

from France, and that feveral Conferences were

had about taking off the King ; and he did not

approve of Mr. Charnock, in regard he did not talk

like a Soldier, and was for an eafy Poft with-

out Danger -, and as for Captain Porter, he had

another Objeftion againft him, he had as much Fat /
in his Brains as he had in his Body -, and fo the

one wanted Skill, and the other Wit. But ft-ill

Mr. King owned his being concerned in the car-

rying on of this Defign of Aflfaflination : for af-

ter the Defign of the Ambufcade was difapprov'd

of, and agreed that the Guards fhould be at-

tacked, and the King in his Coach, at Turnham'

Green ; he by Difcourfe with Be la Rue, expreflTes

his Confent to it; befides, he told Pendergrafs,

v/ho was to be one, and to have Porter's Gun to

fhoot the King, he hoped Pendergrafs would not

be afraid to break the Glafs Windows.

Mr. Keyes ftands upon it, for his Part, that ha

was only a Servant to Captain Porter, and if he

had done any Thing amifs, it was no more than

what his Mafter bid him do ; and that he knew

of no. Defign ; and that it was a hard Thing that

he fhould be troubled in this Matter ; for if a

Mafter
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Mailer fend his Servant to buy Horfes or Arms,

if he does not know how they are to be imploy-

ed, afterwards it doth appear they are to be

imployed in Aflaffinating the King, that the Ser-

vant Ihould be punifh'd for obeying his Mafter.

But the Queftion is, whether Keyes knew what

the Defign was : Captain Porter fays he did know
when he hired the Horfes, for what Purpofe they

welre to be uled. And he fays further, that he

was with them at many of the Confults at the

Globe-lavern and other Places, where he did eat

and drink with them, and was privy to the Defign,

and concerned in it.

Then, Gentlemen, by the other Evidence it is

proved, that he was in Company feveral times

when the Defign was difcourfed of, and that he

was uled as a Companion to Captain Porter, and

ufed to fit and eat and drink with him. and the

reft of them at the fame Table -, and when they

drank to the Reftoration of the late King, and to

the Squeezing of the rotten Orange, Keyes was

there, and pledged the Health, which (hews the

Intention of the Man -, and this was upon Saturday

the 2 id, and when News was brought that the

Defign was difappointed by the King's not going

abroad that Day, he went out, to get Intelligence,

and brought in Word that the Guards were come
home, and that all their Horfes were in a Foam,
and the King's Coaches returned to the Mews ;

all which is Evidence that he knew of the De-

fign and confented to it. So that I muft leave it

to you upon the whole, though there be a great

deal more Evidence tlian I have mentioned ; you

are the Judges how far it amounts to prore them

Guilty.

But then. Gentlemen, as to what they fay,

that the Witnefles do teftify by Hearfay, that's

not Evidence ; but what they know themfelves, or

heard from the Prifoners ; and fo Mr. Charnock

infifts upon it, that what Mr. Be la Rue fays

againft him, is moftly what Captain Porter told

him, and therefore cannot make a Proof, by two :

It is true, and therefore I did omit repeating a

great Part of what De la Rue fiid, becaufe as to

him it was for the moft part Hearfay : But what-

foever Evidence has been given of any Faft done

within the Witnefs's own Knowledge, or of any

Confult or Difcourfe of the Prifoners themfelves,

that you are to take Notice of as good Evidence,

and confider of it.

But then there is another thing that is ob-

jected againft the Evidence, and that is, as to

the Fairnefs and Credibility of it, becaufe the

Witneflies, efpecially Mr. Porter, by their own
Acknowledgment, are involved in the fame Crime,

and therefore cannot be good Witnefles againft

others. Now as to that Objedion, I muft tell

you, firft, that Prifoners under thofe Circumftan-

ces are good legal Witnefles, but their Credits,

as in all other Cafes, are left to your Confidera-

tion. But, Secondly, as to the Weight of this

Objeftion againft their Credit, you may confider

that traiterous Confpiracies are Deeds of Dark-

nefs as well as Wickednefi, the Difcovery where-

of can properly come only from the Confpirator?

themfelves -, fuch Evidence has always been allow'd

as good Proof in all Ages ; and they are the

moft proper Witneflfes, for otherwife 'tis hardly

pofTible if j*6t altogether impolTible, to have a

full Proof of fuch fecret Contrivances ; fuch Dif-

toveries are to be encouraged in all Governments,

without which there can be no Safety : And

though Men have been guilty of fuch heinous

Offences, in being Partakers or Promoters in fuch
DefignSj yet if they come in and repent, and give

Teftimonies thereof by 'dJfcovering the Truth,
great Credit ought to be given to them, for fuch
Evidence was ever accounted good. Befides, as to

two of them, De la Rue and Pendergrafs, which
were the firft that difcovered, before they were
apprehended, or fufpefted themfelves to be in

Danger, and therefore do not fwear to fave their

own Lives, but refolved upon it to fave the Life
of the King. And Mr. Pendergrafs had not
any Defign to be an Evidence, who, tho' he dif^

cover'd it almoft as early as he knew it, yet

refufed to tell the Names, upon a Principle of Ho-
nour, till he had the King's Word that he fhould
not be prefs'd to come in as a Witnefs -, and he
tells you himfelf the Reafon why he refufed

then, and why he comes in now, becaufe Captain
Porter was his Friend, to whom he was obliged,
and he never intended at firft to difcover his

Name, nor afterwards to be Evidence againft

him ; but upon Captain Porter^s being taken, and
difcovering himfelf and his Witnefs, he thought
the he was abfolved from all that Obligation,
and therefore refolved to appear as a Witnefs
againft the reft : And this does not depend only
upon the Credit of Pendergrafs, btit alfo upon the
Teftimony of my Lord Portland, and my Lord
Cutts, who have given you a full Account of the
Manner of it.

And Mr. De la Rue tells you, That it was his

Defign at firft, even a Year ago, if the Confpi-
racy had fo far proceeded, as to be ready to
be put in Execution, he would have endeavoured
to have prevented the Mifchief, by acquaintino-

the King with it ; and he gives you an Account
how he revealed it to Brigadier Lewfon, and to

my Lord Portland, and after to the King, which
is confirmed by my Lord Portland ; fo that thefe

are WitnelTes beyond all Exception, and if fuch
Evidence as this be not allowed to be good, the
Government can never be lecure againft fuch vil-

lainous Enterprizes and wicked Machinations.

Gentlemen, This is not trapanning, for it doth
not appear by any Evidence, nor have I heard the

Prifoners pretend that thefe Perfons did go about
to feduce them into the Defign, but indeed were
endeavoured to be feduced into it themfelves ; and
though they kept them Company afterwards, yet

it was only with a Purpofe to acquaint themfelves

with the real Intentions of thefe wicked Men,
which is Lawful and Juft in order to the making
a full Difcovery of their lb dangerous a Villainy ;

and therefore they ought to receive all Counte-

nance for doing fo great a Service to the Govern-
ment, without undergoing the Imputation of be-

ing Trapanners.

Gentlemen, there is no more occurs to me at

prefent that is material to be obferved or taken

Notice of; I leave it to you, you have heard

what the Witnefles fay againft the Prifoners, you
have heard what the Prifoners have faid for them-

felves, you are the Judges of this Faft ; if you
are not fatisfied that here has been fufficient Evi-

dence given to prove them Guilty, you will ac-

quit them; but if you are fatisfied, that upon the

Evidence and all the Circumftances of this Cafe,

that they are Guilty, I fuppofe you will difcharge

your Confciences, and give your Verdid: accord-

ingly.

"Then
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'Then the Jury withdrew to conjider of the Evi-

dence, and in lefs than half an tiour returned,

and found all the three Prifoners guilty of the

High-'treafon for which they were Indi£fed,

and the Court adjourned ^till fix a Clock that

Evening.

Pojl Meridiem eodem Die.

A Bout Seven a Clock the Lord Mayor, and

the Common Serjeant, with as many of the

Court as would make a ^orum, came upon the

Bench, and by Proclamation in ufual Form, the

Court was refumed, and the Prifoners called to

the Bar to their Judgment.

CI. of Arraignments. Robert Charnock, hold up

thy Hand (Which he did) You ftand convicted

of High Treafon, for Confpiring the Death of our

Sovereign Lord the King by Affafllnation, What
can you fay for yourfclf, why the Court fhould

not give Judgment upon you to die according to

the Law ?

'ithe Jaylorfirfl made him to kneel; and then, when

he rofe up, he fpoke as follows.

Charnock. Sir, I have a great deal to fay, if I

knew when was the proper Time to apply myfelf

to the faying what I have to fay.

Mr. Com. Serf. You are now called to, to know
what you have to fay.

Charnock. Sir, I would put this Queftion, be-

caufe I am ignorant in Forms of Law, Whether
it be prafticable for me to fay any thing before

Judgment or not? For I have no Pardon to

plead to hinder the Judgment ; and therefore I

would know, if it be pradicable to fay any thing

before Judgment ?

Mr. Com. Serf. Yes, Sir, it mufl: be before Judg-

men] ; becaufe what you are called to, and asked

now, is what you have to fay in Arreft of Judg-

ment.

Char. I have many Things to fay as to Obfer-

vations I made out of the Indidtment, and upon

my Trial, if this be my Time to offer them.

Mr. C. Serf. Yes, Sir, it is your only Time.

Char. Then, Sir, I think the Fa£t is ill laid

:

We are indifted here for High Treafon, in Con-

fpiring the D.ath of the King, and no Overt

Aft is proved againft me ; I fpeak for myfelf,

I fuppofe thefe Gentlemen will fpeak for them-

felves.

Mr. C. Serj. At prefent you are the only Per-

fon that is asked the Queftion •, therefore pray

go on, and fay what you have to fay in Arreft of

Judgment. You fay the Indidlment is ill laid,

wherein is it fo .^

Char. I do find fault with the Indidlment, be-

caufe it is laid for Affaffinating the King ; and all

that is proved againft me, was. That I was in

Company where fuch a Thing was difcours'd of

:

Now I am advrfed, and my own Reafon tells

me, that being in Company is no Proof of my
giving my Confent to the Thing ; and without

my Confenting, there can be no Overt Ad to
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make me guilty of the Treafon. It is faid, that I
and my Accomplices, though there are none named
but us Three, did meet together, and confult of this

Matter, and that we bought and provided Horfes and
Arms : Which I take to be the only Overt Ad.
And of all thefe Things, there is not one Tittle

proved ; and therefore, with Submiffion to the
Court, the Indidment is naught in that refped.
And this, I think, I may fpeak, not only for my
own Sake, but for the Sake of thefe Gentlemen
that ftand by me ; if there be nothing proved
againft us of an Overt Ad, as laid in the Indid-
ment, we ought not to be condemned.

Mr. Com. Serj. Look you, Mr. Charnock, you
move nothing againft the Indidments, but only
run into the Proof : That Matter is quite at
an End, and we cannot enter into any De-
bate about it -, you have had a fair and a legal
Trial, and upon that Trial the Jury has found
you Guilty.

Charnock. I have not had a fair, and an equal
Trial, Sir.

Mr. Com. Serj. Yes, you have had both a fair

and a legal, and an equal Trial.

Char. If you pleafe to leave out the Word
Legal, becaufe it perhaps may be according to the

ftrid Forms of Law : But I fay it was not a
fair and an equal Trial, becaufe in the laft Ad
of Parliament, which was made for regulating

Trials in Cafes of Treafon, the Equity and
Reafonablenefs of a Prifoner's having that which
was denied me, that is, a Copy of the Indid-
ment, and Council, is laid down as the Ground
and Reafon of making the Ad; and without

that it had never been made : It is in die Pre-

amble of the Ad, which I have look'd upon
fince I went out of the Court ; and though as to

the Time of the Commencement, there is a certain

Day prefix'd, yet the Equity of the Ad is al-

ways the fame, and that Equity I take myfelf to

be intitled unto ; and therefore being denied the

Benefit of it, I think I had not an equal and a

fair Trial.

Mr. Com. Serj. Sir, you have very unreafon-

ably objeded this Matter of this Ad of Parlia-

ment at your Arraignment, and upon your Trial,

and now ; but your Objedion is of no Mo-
ment or Validity in the World : For the Ad is

to commence in futuro, and you are tried ac-

cording to the Courfe of Common-Law before

that Ad can take Place -, and it is the Common-
Law only that this Court can proceed by, and

you be tried by.

Char. Sir, I infift not upon the Law itfelf, but

only upon the Equity of it, and the Reafonable-

nefs of the thing.

Mr. Com. Serj. Courts of Juftice are to go ac-

cording to Rules of Law, and that is equal that

is according to thofe Rules ; I fay again. Sir, you

have had a fair, a legal, and an equal Trial, and

have been treated with all the Candor and

Temper, that I believe was ever fhewn to any

Perfons in your Condition.

Char. I had not Council allowed me to afllft

me.

Mr. C. Serj. The Law allows it you not ; if it

had, you ftiould have had it.

Char. Then my Council were igncrrant People,

to inftrud and advife me, that by the Equity of

this Ad I ought to have it.

Mr^C^»7.
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Mr. Com. Serj. It was never prafllcable be-

fore, nor can be, *till the Time that this Aft

takes Place.

Char. Sir, I cannot argue with the Court in

Matters of Law ; but as to the Evidence, I fay,

it did not come up to the Indiftment.

Mr. Com. Serj. If you have any thing to except

againft the Indiftment, that is very proper for

you to do, and if you will propofe it, we will

hear you.

Char. Sir, I find fault with the Indiftment in

feveral Particulars; all the Fafts are laid in the

Parilh of St. Clements Danes, and there is not one

Faft proved to be done there.

Mr C. Serj. It is not material that the Fafts

Ihould be proved to be done in the particular Pa-

rilh laid in the Indiftment ; it is fufRcient, if they

be proved to be done in the County,

Char. There is not one Faft proved to be done

in that Parifh.

Mr. C. Serj. All that is againft the Evidence,

which we cannot at all take Notice of after the

Verdift.

Char. I infilled upon feveral Things, whereby

it was impoffible that the Evidence could be

true, and mentioned feveral Things, wherein the

Indiftment was erroneous, and the Evidence not

confiftent with it, or at leaft not of fuch Validity

as to afFeft me ; all which Things, if I might

have had Council to argue for me in Point of

Law, (and I look upon it as a very great Hard-

ihip that it was denied me,) as likewife diat my
Lord Chief Juftice over-rul'd what I ofFer'd

about Trapanners, as I take thefe Witneffes to

be, out of Sir Robert Atkins's Book, and what

}. quoted out of my Lord Hales's Pleas of the

Crown, and Coke*s Inftitutes.

Mr. C. Serj. Mr. Charnock, If you pleafe to

offer any Point of Law to the Court to flop

Judgment, we are ready to hear it ; but you ought

Jtiot to refleft upon the Court.

Char. Where a Man is dying, fure he may
have Leave to take Notice of what Hardfliips he

has lain under.

Mr. C. Serj. Pray, Sir, hear me ; No Men
that ever ftood in your Place have had more In-

dulgence and Favour fhew'd them, nor, I be-

lieve, fo much neither. Thofe of us that are

here, and were at your Trial, do think you do

very much amifs, to make any Refleftions upon

the Court, after you were fo fairly dealt with.

If you have any thing that is material to offer in

Arreft of Judgment, pray let us hear it : But

we muft over-rule all Difcourfes of this Nature,

it is a vain fort of Difcourfe, and will be of no

Ufe or Service to you at all.

Char. Truly, I know not what it is pofllble

for me to urge which you will think to be mate-

rial, if I cannot urge falfe Latin and Inconfiften-

cies. There have been heretofore Arrefts of

Judgment, and that muft fure have been upon

fome Error or other.

Mr. C. Serj. It is true, but you affign none

;

you abound in Words, but will not offer any

thing that is fit for you to offer.

Char. Sir, I affign this particularly as an Error,

and if it be not, I cannot tell what is : I am upon
my laft Legs, and ftand here for my Life, and

ought to be allowed all legal Advantages. One
particular thing is this. Whether the Scene of the

Faft being laid to be at the Parifh of St. Cle-

ment Danes there ought not to be Proof that fuch
Fafts were done there ; and if fo. Whether it be
not an Error, that there was no Proof of any
one Faft done there ? And then the next thino-

is, we are charged to have bought Horfes and
Arms in the Indiftm.ent, and there was no Proof
of any Horfes or Arms bought ; I am fure as to
me there was not.

Mr. C. Serj. I told you before, all this is to no
Purpofe, you enter into the Evidence, which is

Matter of Faft, which is all over, and we cannot
enter into any Confideration of it, therefore pray
do not fpend our Time ; but if you have any
thing that is an Objeftion to the Frame of the In-
diftment, let us hear it.

Char. Then I think that the Indiftment is un-
certain ; it fays, quadraginta Homines equeftres aut
circiter de ipfis Roberto Charnock, Edwardo Kino-
y Thoma Keyes ; this is either not true, or it°is

Nonfenfe : For if there be forty Horfemen, or
thereabouts, of Robert Charnock, Edzvard Kin?,
and Thomas Keyes, that cannot be true, for they
can't make forty ; and if you take in the aliis

Proditoribus ignotis, that will make it uncertain
and that Uncertainty will make the Indiftment
void.

Mr. C. Serj. I though? my Lord Chief Juftice
had fatisfied you as to that Objeftion

; you re-

peat but part of the Sentence: It is /aid, de ipfis

Roberto Charnock, ^ pr^ediBis aliis Proditoribus,

ignotis, ac aliis, that is certain enough, I thouo-ht
we fhould have heard no more of that frivolous
Objeftion, but you had been fatisfied with the
Judge's Anfwer to if.

Char. I am fatisfied in Point of Faft that they
conftrued it fo ; but thefe are the Words of the
Indiftment as they were read to me.

Mr. C. Serj. You fhall have the Words read to
you again. Read them.

CI of Arraignments, ^od quadraginta Homines
Equeftres aut eo circiter de ipfis Roberto Charnock,
Edwardo King, ^ Thoma, Keyes, ^ pradiSfis

aliis Proditoribus ignotis, ac aliis.

Mr. C. Serj. You took but Part of the Sen-
tence, or elfe you could never have made that

Objeftion.

Char. Then, Sir, here is tunc ^ ibidem, what
is that

;

Mr, C. Serj. You can eafily tell that fure ; it

is then and there.

Char. What, ibidiem ? What Word is that ?

Mr. C. Serj. It is the beft Word that could be
ufed ; what Word would you have had .?

Char. Tunc £sf ibi, is then and there.

Mr. C. Serj. No, ibidem is a better Word, and
is always ufed in our Pleadings at Law.

Char. Then I have only this in general to fay ;

Whether it be pofTible for a Man that is ignorant
in Forms of Law to defend himfelf without Coun-
cil ? I muft defire Council to look into the Indift-

ment and to affift me.

Mr. C. Serj. That is what we cannot allow by
Law, unlefs you ofi^er fomething that may be fuch

an Objeftion, as the Court fhall think fit to have
argued by Council.

Char. But how fhall I that am ignorant in the

Law, know how to offer you that which you will

think fit to hear Council to .?

Mr. C. Serj. You may ofl^er any thing that you
think is an Exception, and the Court will confi-

dpr of it i for I think it is my Duty, and every

Man's
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Man's that has the Honour to fit here by the

King's Commiffion, to lay as much Weight upon

any Objedtion that the Prifoner does offer, as it

will bear -, but if nothing be offer'd that is of

the leaft Weight or Moment, we being to do our

Duty equally between the King and the Prifoner,

we cannot allow Council when there is nothing

before us to allow it upon.

Char. You will not, it feems, let me have

fuch Affiftance as I may offer you fomething

material.

Mr. C. Serj. You know well enough we can-

not do it ; pray do not fpend our Time to no

Purpofe.

Char. Nay, Sir, if you be in hafte, I will not

trouble you any longer,

Mr. C. Serj. You have no Reafon to fay we

are in hafte-, I am fure you have had all the

Indulgence and Patience that could be •, you are

at Liberty to offer any Thing that you can, but

to fpend the Time of the Court in bare Words is

not reafonable.

Char. The Law was never my Praftice, Sir,

nor Study : I perceive whatfoever I offer fignifies

nothing-, therefore I beg your Pardon for the

Trouble I have given you ; I fhall not attempt

to offer any thing farther.

Mr. C. Serj. You may offer what you will, we

will hear you.

Char. Sir, I perceive whatfoever I fay is unac-

ceptable, and fo I had as good let it alone.

Mr, C. Serj. You fhall be heard to fay what-

ever you think is for your Intereft to fay.

Char. I thought thefe Things were for my
Intereft to offer i but I fee it is to no Purpofe

;

therefore I have no more to fay ; I have done.

Mr. C. Serj. You may offer what you will, and

you fhall be heard with all the Patience and Can-

dour imaginable.

Char. I fee it is impoffible for me to offer any

thing that the Court will think material -, there-

fore it is in vain for me to fpeak, and trouble my
felf and the Court with what will be of no Ufe

to me,

CI. of Arraignments. Edward King, hold up

thy Hand, (which he did.) You ftand convifted

of the fame High Treafon -, What can you fay

for yourfelf, why the Court Ihould not give

Judgment upon you to die according to Law ?

(^en he was made to kneel., and rife up again.)

King. What Mr. Charnock has faid, all of it I

do imagine to be material ; and fince he is not to

be heard, I have done -, I can fay no more.

CI. of Ar. Thomas Keyes., hold up your Hand ;

you are in the fame Cafe with the Prifoner that

went laft before you : What can you lay for

yourfelf why the Court Ihould not give judg-

ment upon you to die according to the Law ?

(He was made to kneel, and rife again.)

Keyes. Sir, I have had no Council, nor no

Affiftance fince I have been in Prifon.

Mr, C. Serj. That you alledged upon your

Trial, and you were then told you might have

had Council if you had thought fit ; for you

had an Order for it, and you come too late to offer

aay Thing of that Nature now. But the Quefti-

on that is now ask'd you is, what have you to fay

for yourfelf, why Judgment fliould not pafs upon

you ?

Keyes. I was only a Servant,
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Mr. C. Serj. You have been told that will not

excufe a Man in fuch a Cafe.

Keyes. I cannot help it. Sir, I have done ; I

hope you will take care of my Wife and Children

when I am gone,

Then Proclamation was made for Silence, whilji

Judgment was in giving ; which the common
Serjeant, fitting down upon the Bench, pro-

nounced thus:

Mr. C. Serj. Robert Charnock, Edward King, and
Thomas Keyes, the Prifoners at the Bar ; You have
been feverally indicted for High-Treafon

; you
have pleaded not guilty, and put yourfelves,

for your Trial, upon the Country, which Coun-
try have found you Guilty : You have had the
Benefit of a fair, lawful, indifferent, and equal

Trial, according to the Laws of this Land ; thofe

very Laws, which you are charged in this Indift-

ment to have confpired to fubvert. It is a Crime
of the higheft Nature that the Law knows : You
are Gentlemen of liberal Education, and I hope
this will bring you to fome Refledlion, both upon
the State of your own Cafe, and the Blacknefs of

your Offence, in tlie Time you have to live, which
I fear is but fhort : It is certainly the heinoufeft:

Crime that any Perfons can be guilty of-, the

Murdering of a Prince in cold Blood, and in-

volving your Country in Slaughter and Con-
fufion. I have nothing more to do, but to

pronounce the Judgment that the Law has

provided for fuch Offenders, and which the

Court doth award

:

That you go from hence to the Place from
whence you came ; and that from thence

you be drawn upon a Hurdle to the Place

of Execution, where yoti are feverally to

be Hanged by the Neck, and cut down

alive ; your Bowels and Privy Members

to be cut out from your Bodies, and to be

Burnt in your View ; your Heads to be

cut off, your Bodies refpe£lively to be di-

vided into Four Parts -, which Heads and

garters are to be at the King^s Difpo-

fal : And God have Mercy upon your

Souls.

Char, Sir, I defire we may have the Favour to

have our Friends and Relations come to us while

we are in Prifon.

Mr, C. Serj. You fiiall have all the Liberty of

your Friends and Relations coming to you, that

you can reafonably defire.

Char. And I hope we Ihall have no hard Ufage

in Prifon.

Mr, C. Serj. No, God forbid you Ihould -, you

may affure yourfelf you fhall have none.

Then the Seffions of Peace for London, and of

Gaol-Delivery of Newgate for London and

Middlefex, were adjourn'd unto Saturday the

2 ifl of March following.

Accordingly on Wednefday the 1 8th of March.,

169^ they were all three drawn from New-

<rate to Tyburn on Sledges, were they de-

liver'd the following Papers to the Sheriff.

Mr.
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Mr. C H A R N o c K.*s Papey.

Ti H A T I might avoid Diftraftions, and be

compos'd as much as is pofTible at the

Time of my Execution, I thought it much more
proper to communicate this to the Sheriffs, than

to give myfelf the Uneafinefs of fpeaking, leaving

it to them to pubHdi (if they fhould think con-

venient) for the Satisfaftion of the World ; and

in what I have to foy, I have taken as much Care

as I could to be fhort, that I might not lofe time

in my greateft Concern.

As concerning an Invafion intended by King
James upon England, there was certain Intelli-

gence of it from abroad, I prefume every Body
was fatisfy'd, and to the facilitating of which,

I own that myfelf and feme others did agree

upon the Undertaking to attack the Prince of

Orange and his Guards, for which I am now to

fufFer; but I think myfelf obliged, by all the

Ties imaginable, both of Confcience and Ho-
nour, to declare, that as for any Order or Com-
mifllon of King Jamesh, for affaffinating the

Prince of Orange, I never law nor knew of any,

but have had frequent Affurances of his having

rejeded fuch Propolals when they have been

offer'd.

I confels, I did hear that there was a CommiC-
fion arrived for levying of War ; and which was

natural to believe, if the King was in fuch a Rea-

dinefs to come over as was reported -, but if there

was any fuch Authority as that, I declare I never

faw it.

As to what regards the Body of the Rotnan

Catholicks, I muft do them this Juftice, and

which I dare be pofitive in, that they had no

manner of Knowledge of this Defign ; nor do I

believe it was communicated to any other Party

of fuch as are reputed the King's Friends, but

carried on merely by a fmall Number, without

the Advice, Confent, or Privity, of any Parties

whatfoever.

I ask Forgivenefs of all the World for what

Offences or Injuries I have done to them ; and I

am (I blefs Almighty God) in perfedt Charity

with all Mankind.

Robert Charnock.

Mr. K I N g'j Paper.

I
Am now, within a few Moments of Eternity,

brought to this Place by thejufl Hand of God,

in Punilhment of all my Crimes, but particularly

of that of which I have been lately arraign'd,

and for which I ffand here condemned ; but I

hope that Goodnefs of God, which has given

me a Senfe of my Wickednefs, will accept my
Repentance, and Ihew Mercy on me •, which I

hope to obtain, through the PafTion and Merits
of my Redeemer, upon whom I entirely caft

myfelf.

And that I may find his Mercy, I think

myfelf obliged to do Juftice to my Neighbour,
that fo none may fuffer wrongfully on my Ac-
count. And, therefore, as I am foon to anfwer

the Truth of Vv'hat I fay before the Tribunal

of God,

Firjl, I declare, that I never faw any Order
or Commiflion for King James's promoting
the AflafTmation, for which I am condemned ;

neither do I know of any fuch Order or Com-
mifTion.

Secondly, That this Defign was not undertaken

with any general Knowledge or Approbation of

any Body of Men, either Catholick or Pro-

teflant.

Laftk, That I did not engage In it on Pre-

fumptlon of any King-killing Principles that could

juftify fuch an Undertaking, but was drawn
into it by my own Rafhnefs and Paffion j for

which, and all other Sins, I heartily befeech God
to forgive me.

And I hope, that fuch who think the Misfor-

tune of their Imprifonment or Trouble is derived

from my having been engag'd in this Enterprize,

or fuch to whom it has any ways given Scandal,

that they will admit me to their Pardon, as I

freely and heartily forgive all Mankind, In this

Difpofition of a fincere Repentance, and true

Charity, I commend my Soul into the Hands of

God, and hope to find Mercy from him. And
for this I beg all your Prayers.

Edward King.

Mr. K E y E s'j Paper.

I
Am going to appear before the living God ; I

truft in his Mercy that he will forgive all my
Sins committed to this laft Moment of my Life.

God is jufl in all his Judgments, and I accept of

this Death as the Punifhment of my Iniquities.

I forgive all my Enemies, and hope, through a

hearty Repentance, and the Merits of my Saviour

to obtain Mercy.

Have Mercy on me, O Father of Mercy, and thro*

thy only Son forgive me all my Sins.

Thomas Keyes.

After which they were executed as Traitors,

and their Quarters expos'd about the City.

CLIV. Th&
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CLIV. The Trial of Sir John Freind, Knight^ at the Oli
Baily, for High Treafon, March 23. 1695. ^ Will. IIL

Monday, March 23. 1695,

^/ the Sejfions-Houfe in the Old-Baily, this Day
came on the Trial of Sir John Freind, Knight^

for High Treafon, upon an Indi5iment found hy

the Grand Jury for the City of London, upn
the Seffions of Oyer and Terminer and Gaol-

Delivery of Newgate, on Saturday the 21ft
Injiant.

Clerk of Arraignments,

RYER, make Proclamation.

Cryer. Oyez, Oyez, Oyez, All

Manner of Perfons that have any
thing more to do at this general

SefTions of the Peace, Seflions of

Oyer and Terminer, holden for the

City of London, and Gaol-Delivery of Newgate,

holden for the City of London, and County of

Middlefex, adjourned over to this Day ; Draw
near, and give your Attendance, for now
they will proceed to the Pleas of the Crown for

the faid City, and County ; and God fave King
William.

CI. of Arr. Make Proclamation again.

Cryer. Oyez, You good Men of the City ol Lon-

don, fummoned to appear here this Day, to try

between our Sovereign Lord the King, and the

Prifoner that is to be at the Bar; anfwer to your

Names as you fhall be called every Man at the firft

Call, upon Pain and Peril that will fall thereon.

Then the Petty Jury were all called over, and the

Appearances of thofe that anfwered to the Call

'were recorded.

About Ten a Clock the Lord Chief Juftice Holt,

the Lord Chief Jujlice Treby, Mr. Jufiice Ne-
vill, and Mr. Juftice Rokeby, came into the

Court ; and there being a great Confluence of the

Nobility and Gentry there prefent, the Prifoner

was order'd to be brought to the Bar : Which

was done accordingly.

CI. of Ar. Sir John Freind.^ hold up thy

Hand,
Freind. My Lord, I humbly move that I may

have one William Courtney (who is to be a principal

"Witnefs for me at my Trial, and is now a Prifo-

ner in the Gatehoufe) fent for.

* Sir John Holt. * L. C. Jufl. Is he your Wit-

nefs, Sir John ?

Freind. Yes, my Lord, William Courtney is

his Name.
L.C.J. Sir John, why did not you fend, and

defire this before ?

Preind. My Lord, I did not hear of himi

while lafl Night; and I humbly befeech your
Lordfhip, that you will pleafe to let him be fent

for.

The Judges confulted among themfelves.

L. C. J. Look you, Sir John Freind, Pll

tell, if you'll appoint your Agent to come
hither, you (hall have an Habeas Corpus ad
teflificandum : But indeed you might have fent

this Morning, and then the Writ might have
been got ready.

Freind. My Lord, I did not know fo much 1

for it was lafl Night before 1 underftood that he

was to be a Witnefs.

L. C. J. You might have fent laft Night, or

this Morning, and you Ihould have had a War-
rant for the Writ,

Freind. I affure your Lordlhip, I did not

know fo much.

L. C. J. Well, fend your Agent, or your

Sollicitor, and you fliall have a Warrant for the

Writ.

Freind. I befeech your Lordlhip, that he

may be lent for, and that the Meflenger may
make hafte.

L. C. J. Let your Sollicitor come to my Clerk^

and he fhall have it.

Freind. My Lord, if you pleafe to give a Rule

of Court for it, I fuppofe it may he done pre-

fently.

L. C. J. No, no. Sir John, it mufl be by

Writ, the Keeper of the Gatehoife elfe cannot

bring him.

Fr. My Lordj that will be a long time before

it can be done, I defire nothing but that I may

have him here to give his Evidence for me.

L. C. J. It will be got ready prefently ; I

believe he will be here Time enough for you to

make ufe of his Teftimony,

Fr. But, my Lord, fuppofe he fhould not be

here : It would be a great Hindrance to me, and

a greater Injury to my Trial.

L. C. J. No, no. Sir John, you need not

fear any thing of that Nature, we are not in

fuch Hafle ; we will not fpur you on : But the

Warrant fhall be made ; and do you make what

Hafle you can to get the Writ, and your Witnefs

brought.

The Lord Chief Jujlice gave order to Mr. Mafon

his Clerk, to prepare a Warrant for an Habeas

Corpus, directed for the Keeper of the Gate-

houfe, to bring William Courtney immediately

hither to give Evidence.

4G 2 CI. of Arr.
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Cl. of Ar. Sir John Freind, hold up thy

Hand. (Which he did)

You ftand indidled in London by the Name of

Sir John Freind, late of London^ Kt. for that.

Whereas there had been for a long time, and yet

is, an open, and notorioufly publick, and moft

iharp, and cruel War by Land, and by Sea, had,

carried on, and profecuted by Lewis the French

King, againft the moft Serene, moft lUuftrious,

and moft excellent Prince, our Sovereign Lord

William the Third, by the Grace of God, of

England, Scotland, France, and Ireland, King, De-

fender of the Faith, &c. All which time the faid

Lewis the French King, and his Subjedls were, and

yet are Enemies of our faid Lord the King that

now is, and his Subjeds. You the faid Sir John

Freind, a Subje6t of our faid Sovereign Lord the

King that now is, of this Kingdom of England,

well knowing the Premifes, not having the Fear

of God in your Heart, nor weighing the Duty

of your Allegiance, but being moved and fe-

duced by the Inftigation of the Devil, as a falfe

Traitor againft the faid moft Serene, moft Cle-

ment, and moft Excellent Prince, our faid Sove-

reign Lord William the Third, now King of

England, &c. your Supreme, True, Natural,

Rightful, Lawful, and Undoubted Sovereign

Lord ; the cordial Love, and the true, and due

Obedience, Fidelity and Allegiance, which every

Subjed of our faid Sovereign Lord the King that

now is, towards him our faid Sovereign Lord the

King, fhould and of right ought to bear,withdraw-

ing, and intending utterly to extinguifti, and con-

triving, and with all your Strength, purpofing,

defigning, and endeavouring the Government

of this Kingdom of England, under our faid

Sovereign Lord the King that now is of Right,

duly, happily, and very well Eftabliftied, altoge-

ther to Subvert, Change, and Alter, and his

Faithful Subjefts, and the Freemen of this King-

dom of England, into intolerable and moft mi-

ferable Slavery to the aforefaid French King to

fubdue and bring, the firft Day of July, in the

feventh Year of the Reign of our faid Sovereign

Lord the King that now is, and divers other

Days and Times, as well as before as after, at

London, in the Parifti of St. Feter Cornhill, in the

Ward of Lime-fireet, faldy, malicioufly, devilifh-

ly, and traiteroufly, did compals, imagine, con-

trive, purpofe, and intend our faid Sovereign

Lord the King that now is, then your Su-

preme, True, Natural, Rightful, and Lawful
Sovereign Lord, of and from the Regal State,

Title, Honour, Power, Crown, Command, and

Government of this Kingdom of England, to de-

pofe, caft down, and utterly to deprive; and
our faid Sovereign Lord the King to Death and
final Deftrudlion to put, and bring, and the

aforefaid Lewis the French King, by his Armies,

Soldiers, Legions, and Subjeds, this Kingdom of

England to invade, fight with, overcome, and

fubdue, to move, incite, procure, and help, and
a miferable Slaughter among the Faithful Subjefts

of him our faid Sovereign Lord the King,

throughout this whole Kingdom of England, to

make and caufe ; and that you the faid Sir John
Freind to the aforefaid Enemies of our faid Lord
the King that now is, then, and there during the

War aforefaid, Traiteroufly were adhering and
afllfting ; and the fame your moft impious, wicked
and devililh Treafons, and traiterous Compaf-
fings. Intentions, and Purpofes aforefaid, to ful-

fil, perfed, and bring to efTeft •, and in Profecu-

tion. Performance, and Execution of that traite-

rous Adhefion, you the faid Sir John Freind,

as fuch a falfe Traitor, during the War afore-

faid, to wit, the fame firft Day of July, in the

Year abovefaid, at hindon aforefaid, in the Parilh

and Ward aforefaid, and divers other Days,

and Times, as well before as after, there and
elfewhere in London aforefaid, falfly, malicioufly,

advifedly, fecretly, and traiteroufly, and with

Force and Arms, i3c. with one Robert Charnock

(late of High-Treafbn, in contriving, and con-

fpiring the Death of our faid Sovereign Lord the

King that now is, duly convifted and attainted^

and with divers other falfe Traitors, to the

Jurors unknown, did meet, propofe, treat, con-

fult, confent, and agree to procure from the

aforefaid Lewis the French King, of his Subjedls,

Forces, and Soldiers, then and yet Enemies of
our faid Sovereign Lord the King that now is,

great Numbers of Soldiers and armed Men this

Kingdom of England to invade and fight with,

and to levy, procure, and prepare great Numbers
of armed Men, and Troops and Legions againft

our faid Lord the King that now is, to rife up
and be formed, and with thofe Enemies at and
upon fuch their Invafion and Entry into this

Kingdom of England, to join and unite. Rebel-

lion and War againft him our faid Lord the King,
within this Kingdom of England, to make, levy,

and wage, him our faid Lord the King fo as afore-

faid to depofe, and him to kill and murder -, and
moreover with the faid falfe Traitors, the fame
firft Day of July, in the Year abovefaid, at

London, aforefaid, in the Parifli and Ward afore-

faid, Traiteroufly you did confult, confent, and
agree to fend the aforefaid Robert Charnock as a
Meflfenger from you the faid Sir John Freind, and
the fame other Traitors unknown, unto and into

the Kingdom of France, in Parts beyond the

Seas, unto James the Second, late King of England,

to propofe to him, and defire of him to obtain of

the aforefaid French King, the Soldiers and
armed Men aforefaid, for the Invafion aforefaid

to be made ; and Intelligence and Notice of fuch

their traiterous Intentions, and Adhefions, and
all the Premifes unto the faid late King James
the Second, and the faid other Enemies and their

Adherents, to give and exhibit; and them to

inform of other particular Things and Circum-

ftances thereunto relating ; as ajfo Intelligence

from them of the faid intended Invafion, and
other Things and Circumftances concerning the

Premifes, to receive, and the fame to you the

faid Sir John Freind, and the faid other Traitors

in this Kingdom of England, to fignify, report

and declare, in AfTiftance, Animation, and Aid
of the faid Enemies of our faid Lord the King
that now is, in the War aforefaid, and to incite

and procure thofe Enemies the more readily and

boldly to invade this Kingdom of England; and

the Treafons and traiterous Contrivances, Com-
paflings, Imaginations, and Purpofes of you the

faid Sir John Freind aforeikid, to perfeft and fulfil,

and all the Premifes the Iboner to execute, manage
and perform, you the faid Sir John Freind, during

the War aforefaid, fo as aforefaid continued, to

wit, the fame firft Day of July, in the abovefaid

feventh Year of the Reign of our faid Lord the

King that now is, at London aforefaid, in the

Parifli and Ward aforefaid, falfly and traiteroufly

did procure and obtain to your felf, and did re-

2 ceive
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ceive and accept of a certain Commifllon or Writ-
ing purporting itfelf to be a Commiflion, under
and from the aforefaid James tlie Second, late

King of England, to conftitute you the faid Sir

John Freind to be a Collonel of Horfe in the

Army by you and the other falfe Traitors againft

our faid Lord the King that now is, within this

Kingdom of England to be levied and formed ;

and in purfuance of the faid pretended Commiffion
by you the faid Sir John Freind fo obtained and
accepted of and your Treafons and all your trai-

terous Intentions aforefaid, the fooner to execute,

perform, fulfil, and perfeft, you the faid Sir John
Freind afterwards, to wit the fame firfl; Day of

July, in the feventh Year abovefaid, at London

aforefaid, in the Parifh and Ward aforefaid,

Falfly, Malicioufly, Advifedly, Secretly, and
Traiteroudy, divers Soldiers, and armed Men,
and ready to be armed, with Force and Arms,&?c.

to raile, and Lift, and War and Rebellion againft

our faid Lord the King, within this Kingdom of

England to make and wage ; and to and with the

faid Enemies of our faid Lord the King, Fo-

reigners and Strangers, Subjefts and Soldiers of

the faid Lewis the French King, being about to in-

vade this Kingdom of England, at and upon their

Invafion and Entry into this fame Kingdom,
then fhortly expefted to be made, themfelves to-

gether with you the faid Sir John Freind to join

and unite, and in Troops and Legions to form,

did raife, lift, and retain, and did procure to

be raifed, lifted, and retained ; And divers Sums
ofMoney, in and about the raifing, lifting, and re-

taining of the aforefaid Soldiers^ and Men armed,

and ready to be armed upon the Account afore-

faid, upon the aforefaid firft Day of July, in

the feventh Year abovefaid, at London afore-

faid, in the Parifh and Ward aforefaid, falfty,

malicioufty, and traiterdufly, did give and pay,

and caufe to be paid j and thofe Soldiers and Men,
for the Treafons, Intentions, and Purpofes afore-

faid, then and there, and long after you had in

readinefs. As alfo the fame firft Day of July, in

the feventh Year abovefaid, at London aforefaid,

in the Parifh and Ward aforefaid, divers Horfes,

and very many Arms, Guns, Carbines, Piftols,

Swords, and other Weapons, Ammunition, and

warlick Things, and military Inftruments, falfly,

malicioufly, fecretly, and traiteroufly you did

obtain, buy, gather., and procure, and caufe to

be bought, gathered, obtained and procured, and

in your Cuftody had and detained, to that Intent to

ufe the fame in the faid Invafion, War and Rebel-

lion, againft our faid Sovereign Lord the King that

now is. Him our faid Lord the King of and from

the Regal State, Crown and Command of this

Kingdom of England to depofe, caft down and

deprive, and him to kill and mui'der, and all the

Treafons, Intentions, Contrivances and Purpofes

of you the faid Sir John Freind, as aforefaid, to

fulfil, perfeft, and fully to bring to effcd ; againft

the Duty of your Allegiance, and againft the

Peace of our faid Sovereign Lord the King that

now is, his Crown and Dignity ; as alfo againft

the Form of the Statute in this Cafe made and

provided.

What fay'ft thou. Sir John Freind, Art thou

guilty of this High-Trcafon whereof thou ftand-

eft Indided, or Not Guilty ?

Friend. Not Guilty, my Lord.

Cl.of Ar. Culprit, How wilt thou be tried?

Friend. By God and my Country.

CI. of Ar. God fend thee a good Deliverance.

Freind, I don't know any thing of It, I am as

innocent as the Child unborn.

The Warrant for the Habeas Corpus w&s ftgned
hy the Lord Chief Jujlice Holt, and deliver-

ed to the Prifoner, tvho fent it away to the

Crown-Office by his Sollicitor, to get the Writ
fealed.

Freind. My Lord, I have fomething to movCj
if your Lordftiip pleafe to hear me, and the refi
of my Lords the Judges ; That if any Matter of
Law doth arife upon my Trial, I may be heard by
my Council, that you may not deftroy me with-
out Law.

L. C. Juft. Look you. Sir John Freind, if any
Matter of Law do arife at your Trial, and you
will tell us what that Matter of Law is, and the
Court fee that it is a Matter of Doubt, we can,
and ought, and no queftion fliall afllgn you Coun-
cil ; but that is time enough when fuch Matter
does arife.

Preind. My Lord, It is well known to your
Lordfhip, and all the Court, that I am not aLaw-
yer ; but, 1 hope, as you are of Council for the
King as Judges of Law, fo you will be of Council
for me ; for I am not a Lawyer, and cannot know
whether any Matter that arifes be Law or no -,

and therefore I humbly befeech your Lordfhip to
be fo juft and kind, as to tell me whether it be
Law or not Law, and I fubmic myfdf to youf
Lordfliip's Direftion.

L. C. J. Sir John Freind, We are bound to
tell you when any thing of that Nature appears
before us, and to let you have all the Benefit of
the Law that poflibly you can have ; for we are

obliged to be indifferent between the King and
you.

Freind. My Lord, I don't queftion it. Idefire

alfo I may have Pen, Ink, and Paper.

L, C. Juft. Yes, yes, by all means.

{And he had them.)

CI. of Arr. Cryer, make Proclamation.

Cryer. Oyez: You good Men of the City of
London, fummoned to appear here this Day, to

try between our Sovereign Lord the King, and the

Prifoner that is at the Bar, who have been called,

and made Default, anfwer to your Names, and
fave your IflTues,

Then the Defaulters were call'd over.

CI. of Arr, You the Prifoner at the Bar, thefe

Men that you fhall hear call'd, and perfonally ap(-

pear, are to pals between our Sovereign Lord the

King, and you, upon Trial of your Life and
Death j if therefore you will challenge them, or

any of them, your Time is to fpeak unto them as

they come to the Book to be fworn, before they

be fworn.

Cryer. Call Thomas Clark,

Freind. Pray, Sir, how many may I challenge ?

L. C. J. Look you, Sir John, you may challenge,

that is, except againft 25-> without fhewing any

Caufe : If you don't like them to be of the Jury,

you may refufe them ; and as many others, as

you have Caufe to except againft.

Fr. My Lord, I humbly befeech you, that be-

caufe perhaps I may miftake in numbering, that

I may have timely Notice before the 35 be except-

ed againft, or elfe it fnay occafion me a great deal

of Prejudice.

L. C. J. Sir, the Clerk Ihall take care of that,

he fhall inform you how many you challenge, and

you Ihall receive no Prejudice of that Kind, or by

any Slip in Point of Form,

ClofAr.
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CI. of Arr. Cryer, call I'hotnas Clark.

{Who appeared.)

Fr. Pray, Sir, muft I not fee the Gentleman ?

L. C. J. Yes, yes, by all Means.

(He was Jhewn to him.)

Fr. You may fwear Mr. Clark ; I do not except

againft him. I defire but honeft Gentlemen, and

I fhall come off I warrant you : I am as innocent

as the Child unborn.

L. C. J. Swear Mr. Clark.

CI. of Ar. Hold him the Book ; (which was
done) look upon the Prifoner ; You fhall well and

truly try, and true Deliverance make between our

Sovereign Lord the King, and Prifoner at the

Bar, whom you fhall have in Charge, according

to your Evidence. So helpyou God.

CI. of Ar. Nathan Green.

Fr. I except againfl him.
CI. of Ar. Thomas Emms.
Fr. I accept of him for a Juryman, I have no-

thing to objedt againft him. (He was fworn.)

CI. of Ar. Francis Byer.

Fr. Pray let me fee him (he wasJhewn to him)

I do except againft him, I challenge him.
CI, ofAr. Benjamin Dry.

Fr. I except againft him.
CJ. of Ar, James Demew.
Fr. I accept him, I have nothing to fay againft

him, I would have him to be a Juryman.
Mr. Demew. My Lord, I am not a Freeholder.

L. C. J. Sir John^ do you challenge him peremp-
torily, or do you challenge him for Caufe ?

Fr. My Lord, I do not challenge him at all, I

accept of him.
* Sir Thomas * Mr. Ait. Gen. If he have no

revor.
Freehold, we that are for the King
will except againft him; for I

would not have any Body that is not a Freeholder

lerve upon the Jury,

CI. ofAr. Henry Hunter.

Fr. Pray, my Lord, is this Gentleman that was
called before laid afide .? He is not one that I

challenge.

L. C. y. No, no, he is challeng'd by the King's

Council, as no P'reeholder.

Fr. Then he is only fet afide, I fuppofe ; I fpeak

it for this Reafon I would not be miftaken in my
Number.

L. C. y. Care (hall be taken of all that, he is

not to be reckoned as one that you challenged, he
is challenged for want of Freehold by the King's
Council.

CI. ofAr. What fay you to Mr. Hunter?
Fr. I accept of Mr. Hunter., let him be fwore.

(Which was done.)

CI ofAr. yohnCox.
Mr. Cox. My Lord, I have no Freehold in

"London.

Mr. Att. Gen. Then let him be fet afide.

CI. of Ar. George Bodington.

Fr. I except againft him.

CI. ofAr. yohn Hedges.

Fr. I except againft him,

CI. ofAr. You challenge him. Sir, do you ?

Fr. Yes, yes, I do.

CI. of Ar. yohn yames.

Fr. I challenge him.

CI. of Ar. Thomas Poole.

Fr. I accept of him. (He was fwom.)
CI. ofAr. Peter Parker.

Fr. I accept of him. {He wasfworn,)
. C\. of Ar. George Grove.

Fr. I except againft him, for I have him not in

my Pannel.

L. C. y. How comes that ?

Fr. I can't tell, my Lord, I have been kept alone

while Saturday laft, only that worthy Gentleman
Cbowing to Mr, Baker, the Profecutor for the

King) was with me to give me Notice of my Trial

before.

CI. of Ar. Nathaniel Wyerfdale.

Fr. I challenge him.

CI. of Ar. Samuel Blewitt.

Fr. I challenge him.

CI. ofAr. yames Bodington.

Fr, I challenge him.

C\.of Ar. yohn Wolfe.

Fr, Sir, I do afTure you I have him not in my
Pannel, upon my Word. I challenge him.

CI. of Ar, Samuel yackfon,

Fr. I accept of him. (He was fworn,)

C\. of Ar. Nathaniel Long.

Fr. I accept of him. (He was fworn.)

CI. of Ar. Richard Chifwell.

Fr. I challenge him.

CI. of Ar. George Child,

Fr. I accept of him. (He wasfwom^
CI. of Ar. William Walker.

Fr. I accept of him. (He was fwom.)
CX.ofAr. yohn Wills.

Fr, I challenge him.

CI, of Ar. yohn Hibbert.

Fr. I challenge him.

Cl.ofAr. yohn Pettit.

Fr. I challenge him,

CI. of Ar. fames Robinfon.

Fr. Sir, he is not in my Pannel upon my Word.
CI. of Ar. He is in the Original Pannel.

Mr. Shtn^ Buckingham. My Lord, here is the

Original Pannel, and here's his Name here ; and
there is not a Perfon in this Pannel, but what was
originally put in, except it be about five or fix at

the End, and this is none of them.

Fr, I challenge him.

CI. of Ar. Thomas Hollis. [He did not appear."]

L. C. y. Pray, Sir yohn, who had you that

Copy from ^ Who gave it you ?

Fr. My Sollicitor.

Mr. Trotman. My Lord, he had none from me I

am fure : I received the Pannel from the Sheriff,

but no Body, from Sir yohn, was ever with me
for a Copy.

Fr, My Lord, my Sollicitor brought it to me
on Saturday Night.

L. C. y. Who is your Sollicitor, that gave you

that Copy ?

Fr, His Name is Mr. Burleigh, my Lord.

L, C, y. Where is he ? Let's fee this Mr.
Burleigh.

Fr, My Lord, he is gone to the Crown Office

it feems, for the Habeas Corpus.

Mr. yujlice Rokeby. It is your own Sollicitor

that has put the Abufc on you, if it be lb.

CI. ofAr. Thomas Hollis. (He did not appear.)

L. C, y. Pray, Sir yohn Freind, how many
have you in all ?

Fr, In Number, my Lord ? would you have

me tell you how many I have in Number ?

L C, y. Aye, in Number in your Copy of

the Pannel.

Mr. Sh, Buckingham, In the Pannel there are

above Fourfcore.

Fr. ' I have Seventy one, my Lord,

\Tben Thomas Hollis appeared,]

2 Cl.of Ar.
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Cl. of Ar, Do you challenge him. Sir ?

Mr. Sh. Buckingham. Pray let the Secondary

produce his Pannel that he had from my Brother

and me, and I am fure the Court will find they

were all named in that Pannel.

Mr. "Trotman. My Lord, I have the Pannel,

but they never came to me for a Copy, as I

expected : I had got one ready ; if Sir John

Freind, or any Perfon for him, had fent to me,

they might have had it.

Mr. Sh. Buckingham. And thefe People that

are not in Sir John Freind's Pannel, are none of

the half Dozen that were added, when we came to

theKnowledge of them, that they wereFreeholders.

L. C. J. When were they added. Sir ?

Mr. Sh. Buck. They were added on Friday

in the Afternoon, and it feems he never came for

the Pannel to the proper Officer, and thole that

he objefts againft were not added, but are in the

original Pannel.

L. C. J. Truly I can't fee any Body is to

blame in this Matter but your own Sollicitor.

Mr. 'Trotman. My Lord, I affure you I had

made a Copy, and wondered I did not hear of

them : I do not know where he got this Copy.

L. C. J. 'treby. In Truth if you would not

fend to the proper Officer for a Copy, when you

micrht have had it, you muft be content with

whtt you have ; for no Body is bound to give you

a Copy unlefs you ask for it.

L. C. J. Well, what fay you to Tho7P.as Holhs ?

Fr. I challenge him, my Lord, for he is not

in my Pannel.

Cl. of Ar. John Sherbrook.

Fr. I accept of him. {He was fworn.)

Cl. of Ar. James Blackwell.

Fr. He is not in my Pannel, upon my Word,

my Lord.

L. C. J. I can't help it, he is in the Sheriff's

Pannel that is returned here.

Fr. I challenge him.

Cl. of Ar. 'Thomas Gardner.

Fr. I accept of him.

Mr. Gardner. My Lord, I am no Freeholder

in the City.

Mr. Juftice Rokehy. Mr. Gardner, have you

not lately conveyed away your Freehold ?

Mr.GW.No, indeed, myLord, I never had any.

CX.ofAr. William Prince.

Fr. I accept of him. (He was fivorn.)

Cl. of Ar. John Simons.

Fr. I challenge him.

Cl of Ar. Robert IVhite.

Fr. I challenge him.

Cl. of Ar. Jofeph Morewood.

Fr. I accept him ; his Name is John I fup-

pofe, for fo it is in my Pannel.

ClofAr. No, it is Jofeph.

Mr. Morewood. My Name is Jofeph.

Fr Well, Sir I accept of you, I don't que-

ftion but you are an honeft Man. (He was fworn.)

Cl. ofAr. Cryer, countez. Thomas Clark.

Cryer. One, &c. (So of the reft to the laft.)

Cl. of Ar. Jofeph Morewood.

Cryer. Twelve good Men and true, ftand to-

gether, and hear your Evidence.

The Names of the Jury were thefe.

Thomas Clark,

Thomas Emms,

Henry Hunter,

Thomas Poole,

Peter Parker,

Samuel Jackfon^

Nathaniel Long,

George Child,

William Walker,

John Sherbrook,

William Prince, and

Jofeph Morewood'

Cl. of Ar. Cryer, make Proclamation.

Cryer. Oyez. If any one can inform my Lords

the King's Juftices, the King's Serjeant, the King's

Attorney General, or this Inqueft now to be

taken, of the High-Treafon whereof the Prifoner

at the Bar ftands indifted, let them come forth,

and they fhall be heard ; for now the Prifoner

ftands at the Bar upon his Deliverance : and all

others that are bound by Recognizance to give

Evidence againft tiie Prifoner at the Bar, let them
come forth and give their Evidence, or elfe they

forfeit their Recognizance ; and all Jury-men of

London, that have been called, and have appear-

ed, and are not fworn, may depart the Court.

QX.of Ar. Sir: John Freind, hold up thy Hand,
(which he did.) You that are fworn, look upon,

the Prifoner, and hearken to his Charge : He
ftands indi(5ted by the Name of Sir John Freind,

late of London, Knight, [prout in the Indidlment,

mutatis mutandis.) And againft the Form of the

Statute in that Cafe made and provided. Upon
this Indictment he hath been arraigned, and there-

upon hath pleaded Not guilty, and for his Trial

hath put himfelf upon God, and the Country,

which Country you are ; your Charge is to en-

quire. Whether he be Guilty of the High-Trea-

fon whereof he ftands indidled, or Not Guilty ; if

you find him Guilty, you are to enquire what

Goods and Chattels, Lands and Tenements he had

at the Time of the High-Treafon committed, or

at any Time fince ; if you find him Not Guilty,

you are to enquire if he fled for it ; if you find

that he fled for it, you are to enquire of his Goods

and Chattels, as if you had found him Guilty •, if

you find him Not Guilty, nor that he did fly for

it, you are to fay fo, and no more, and hear your

Evidence.

Mt. Mountague. May it pleafe your Lordfhip,

and you Gentlemen of the Jury ; This is an In-

diftment of High-Treafon, that is brought:

againft Sir John Freind, the Prifoner at the Bar,

for aflbciating with, and aiding the King's Ene-

mies, with a Defign to procure an Invafion from

France, and to raife a Rebellion within this King-

dom, and this was to depofe the King, and to

reftore the late King James ; and in order to

the efitfting thefe his wicked Purpofes, the In-

diftment fets ibrth, That the firft of Jidy laft,

he did meet, and confult, and agree with one

Mr. Charnock (a Gentleman fince tried, con-

vifted and attainted of High-Treafon ) how they

fhould procure an Army from France, to come

and invade this Kingdom: And fhould raife a

fufficient Number of Men, to facihtate the

Landing of the French ; and the Indiftment

particularly charges the Prifoner at the Bar,

with fending Mr. Charnock into France, to the

late King James, to acquaint him with the

Defip-n, and to defire him to procure a great

Nuniber of Forces from the French King, to

come here, and land within this Kingdom : And

the Indiftment does likewife charge him with

procuring and receiving a Commiffion from the

late King James to conftitute him, the Pri-

foner at the Bar, a Colonel of Horfe ; and like-

wife with laying out, and expending, and pay-

ing feveral Sums of Money in lifting and keep-

ing Soldiers and Men in pay under him, which

were to be in his Regiment ; and with laying

out feveral Sums of Money in buying Arms

and Horfes for this Invafion and Rebellion that

was thus defigned to be made, and raifed with-

in
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in this Kingdom, To this, Gentlemen, he has

pleaded Not Guilty ; we fhall call our Witneffes,

and prove the Facl^ and we do not doubt but

you will find him fo.

Freind. Prove this if you can 5 it cannot be.

Mr. Att. Gen. May it pleafe your Lord (hip,

and you Gentlemen of the Jury ; the Prifoner

at the Bar, Sir John Freind, ftands indifted of

High-Treafon, in compafTingi and imagining the

Death of the King^ and likewife in adhering to

the King's Enemies.

Gentlemen, the Overt A6ls laid in the Indidl-

ment to prove this Treafon^ are thefe i

That the Prifoner at the Bar did accept a

Commiffion from the late King James^ to raife

a Regiment of Horfe in this Kingdom, in order

to join with the French, when they invaded it j

and there were feveral Meetings, and Conful-

tations between him, and feveral others whom
you will hear named by the Witneffes, upon

which it was refolved to fend a Meffenger, one

Charnock into France, to defire the late King

James to prevail with the French King to get

a Number of Men, in all loooo, with an Affu-

rancCj that they would affift him with a Num-
ber of Horfe when he came : And in Purfu-

ance of this Defign, the Prifoner at the Bar

did raife Men, and pay fome Sums of Money
for their Subfiftence, and lifted, and had them

in Readinefs -, and provided Horfes and Arms.

Thefe are the Overt A6ls laid in the Tndift-

ment ; the Evidence that will be produc'd to

you, to prove this Treafon, and thefe Overt

.Adts, will be in this Manner.

Gentlemen , you will fee by the Evidence,

that there has been a Defign and Confpiracy

on Foot for feveral Years, to affaffinate the

King's Perfon, and to have an Invafion from

France at that Time, by armed Force here

to fubdue this Kingdom. The Prifoner at the

Bar, Sir John Freind, I think about two Years

ago had a Commiffion fent him from the late

King James, to raife a Regiment of Horfe

:

There was feveral other Commiffions fcnt like-

wife, but one was fent to the Prifoner, which

he accepted of; and in Purfuance of it, he ap-

pointed feveral Officers, and lifted feveral Men
for that Purpofe, and expended feveral Sums of

Money for the raifing, and fubfifting of them.

Gentlemen, you will hear that his Lieutenant-

Colonel was to be one Blaire, and his Major
was to be one Slater ; and this Slaler's Father

was a Clergyman, and he undertook to bring

in a Troop of Clergymen that had refufed

to take the Oaths. One of his Captains was

one Evans ; one Richard/on was another ; and

there were feveral other Officers whom you

will hear named by the Witneffes, that v/ere

appointed, and ingag'd to make up the Regiment.

Gentlemen, you will hear further by the Wit-

neffes, that about May or June laft, they hav-

ing railed a confiderable Number of Men, there

were feveral Meetings had between the Prifoner

at the Bar, and feveral other Perfons, in order

to fend fome Perfon over to get Forces from

France, to invade this Kingdom. The firft"

Meeting, that you will hear of, was at the Old

King's -Head Tavern in Leadenhall- Street, and
there were prefent the Prifoner at the Bar, my
Lord of Aylesbury, my Lord Montgomery, Sir

John Fenwick, Sir William Perkins, Mr. Char-

nock, (who was lately condemned and executed

for the Defign of murdering the King) Mr.
Porter, and one Cook. At that Meeting you
will hear what their Debates were, and what
their Refolutions: After feveral Debates, who
they fhould fend, they refolved to fend Mr.
Charnock, to go into France, to defire the late

King James to get loooo Men of the French

Troops^ to land upon our Coafts about 8000
Foot and the reft Horfe and Dragoons: And
they did impower him in their Names, to affure

the late King James, thdiX. they would, when-
ever he landed with his French Troops, be
ready to affift him with near Two thoufand

Horfe among tliem.

Upon this, Gentlemen, Mr. Charnock under-

took to go upon this Meffige : Bat about a

Week after they met again, for he was unwil-

ling to go upon fuch an Errand, without hav-

ing a full Refolution and Affurance from thefe

Gendemen that were thus engaged, that he
might fatisfy the late King what they would
certainly do. So they met again about a Week
after, and that was at a Tavern in St. James\-
Street, near Sir John Fenwickh Lodgings, one
Mrs. Montjofs -, there was the Prifoner at the

Bar, my Lord of Aylesbury, and moft of the

fame Company that were at the Meeting be-

fore : And Mr. Charnock defired to know, if

they did agree to what had been propofed and
refolv'd on before ; for he was unwilling, and
did not care to go without a full Aflurance of
the Performance. They did all agree, and
defired that he would go with all Speed, and
that he fhould affure King James, they would be

ready to meet him, if they had Notice where he

would land.

Pray, Gendemen, obferve the Time when
thefe Meedngs were. It was in May or Jam
laft, foon after the King was gone to Flanders ;

and they thought this a fit Opportunity, when
the King's Forces were drawn out of England

into Flanders, for carrying on the Campaign,
then was the proper Time, according as they

difcourfed the Matter, the People being as they

faid, generall diffatisned, and but few Forces in

England to oppofe them.

Mr. Charnock accordingly went over into

France, and about a Month after return'd again,

and acquainted them that he had told King
James their Refolution, and how they would
affift him, and what they defired of him, and,

in Short, had delivered his Meffage: But what
King James told him, he thank'd them very

much for their Kindnefs and Readinefs to affift

him ", but at that Time the French King could

not fpare any Forces, nor could it be all that

Summer, and fo there was nothing to be done -,

and thereupon it refted 'till the laft Winter.

Then, Gentlemen, you will hear, that the

laft Winter the Defign was renewed again,

about January laft : For Sir George Barcley came
over from the late King, being a Lieutenant in

his Guards there, and then they entered into a

Confpiracy to aflaffinate the King ; and that

was to be done firft, to facilitate the Invafion,

\vhich was to follow immediately upon the Ex-

ecution of the Affaffination : For they thought

they could have no Affurance of Succefs in their

Invafion, as long as the King hved ; and I

hope every one will take Notice, how preci-

ous that Life is to us, when it is fo apparent to

all the World, that our Enemies cannot hope

for

m
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for any Succefs to their Enterprizes and Defigns

to deftroy us, but by taking that Life away.
Gentlemen, this very Conlpiracy, you will

hear the Prifoner at the Bar was acquainted with,

and privy to, even this Aflaflination ; tho' in-

deed you will hear he did not much approve
of it, becaufe he thought it would be a Difler-

vice to the late King's Affairs -, but he was at

feveral Meetings with Mr. Porter, and Mr. Cbar-

nock, and Sir William 'Perkins, and feveral others

that were Confpirators in that Defign, and was
acquainted with it, as you will hear by the Evi-

dence.

Gentlemen, you will hear further, that about

January laft, the Invafion being intended to be

qnickly made, the Prifoner at the Bar, Sir John
Freind, had frequent Meetings with Blair, that

was Lieutenant-Colonel, and other Officers, to

confider and prepare how to be in a Readlnefe.

About that Time the Prifoner at the Bar, Cap-
tain Blair, and one Captain Ridley, met at a

Place in Exchange- Alley, and there they dif-

courfed among one another -, and there Ridley

faid, there was a confiderable Roman-Catholick

that was fent to King James, and he would bring

the laft Orders ; and Sir John Freind faid he knew
of it very well, it was fo, and he hoped he fliou'd

have them brought very quickly.

At another Time, the Prifoner at the Bar,

and Blair his Lieutenant-Colonel, met at Jona-

thanh Coffee-Houfe, and the Prifoner took him

up in his Coach, and carried him along with

him, and there they had a great Difcourfe of

the Affairs of the Regiment. The Prifoner at

the Bar, Sir John Freind, told Blair they muft

be very good Husbands of their Money : For if

the Invafion (hould mifcarry, he fhould not have

Money enough to carry on his Trade, but he

would take Care, about fome Officers that had

not Money to mount themfelves -, but a great

many were to prepare for themfelves at their

own Charges, and for thofe that were to be

under them. They had likevvife then fome Dif-

courfe about the Thoulon Fleet coming about,

and that he thought it not advifeable 'till the

iTjoulon Fleet came round. He faid he would

not put a Foot in the Stirrup 'till that were

done ; and that he would keep out of the Way
'till all was in a Readinefs, and advifed Captain

Blair to do fo too.

Gendemen, you will find it further proved,

that about May laft, the Prifoner at the Bar

paid 20/. to this Captain Blair, who had laid

out Monies in the Affairs of the Regiment,

and this was to reimburfe him what he had

fo laid out ; and it was in this Manner : You
have all heard, I fuppofe, of one Colonel Parker,

who being taken upon his coming over from

France, was a Prifoner in the Tower, but made
his Efcape from thence, to which Efcape the

Prifoner at the Bar was privy. This Efcape

Goft 300 /. as you will hear, and the Prifoner

laid down 100/, of it. But this was to be re-

pay'd him again : But how was it ? There was

one Johnfon a Prieft, a Confpirator likewife

in this Defign of Affaffinating the King, and he

undertook and promifed, that the late King

Ihould pay this too /. And accordingly one

Piggoit went over into France, and had this 100/.

paid him by King James, to repay it to Sir John

Freifid: But he thought fit to keep the Money,

and Sir John Freind cou'd not get it of him,

Vol. IV.

and he durft not ask it, becaufe He knew the
Confideranori was not fit to be made publick.
But he told Captain Blair, I cannot pay you
the Money out of my own Pocket ; but Piggott
ought to pay me, who has receiv'd this Money
of mine. If you will prevail W\i\\ Johnfon, who
got this Money from the late King to be paid
to Piggott, to perfuade Piggott to pay 20 /, I will
allow it in Part of the Money he is to pay me,
and you (hall have it. Captain Blair did prevail
with Johnfon to perfuade Piggott to pay this 20 /.

and Captain Blair did receive it, and Sir John
Freind did agree to allow it to Piggott out of the
ico/. due to him.

Gentlemen, at another Time, about Chriftmas
laft, there was another 20/. paid by Sir John
Freind's, Order and Direftion, by Piggott to
Blair upon the fame Account, by the Media-
tion of Johnfon the Prieft; and this was paid
and allow'd, as being laid out in the Affairs of
the Regiment before, he being intrufted as Lieu-
tenant Colonel, to look after the Regiment.

Gentlemen, I have now open'd the Subftance
of the Evidence ; the Particulars you will hear
from the Witneffes themfelves. If I have open'd
it amifs, you will take Care, when the Witneffes
are produced, to obferve what they fay, who
will tell you what really was done, and will rec-

tify any Miftake of mine : For I would have
no fuch Miftake do the Prifoner at the Bar any
Prejudice.

Mr. Sol. Gen. [Sir John Hawks.'] Gentlemen,
Mr. Attorney has open'd the Nature and Courfe
of our Evidence fo fully, that I fliall make n6
Repention of any of the Particulars ; but call

our Witneffes and prove it in Order as it hath
been open'd. And firft, we call Captain George

Porter.

( Who came in.

)

Freifid. My Lord, before Mr. Porter is fworn,

I defire to know whether he is a Roman Catho-
lick, or a Proteftant ?

L. C. J. Why do you defire that ? Is not a

Roman' Catholick a Witnefs ? Though he be a
Roman Catholick, that's no Objedion to his

being a Witnefs.

Freind. My Lord, I defire to ask him the

Quellion, whether he be a Roman Catholick

or no ?

Sir John Freind, it is not a proper

Man ought to know
of, that are Witneffes

L. C. J.
Queftion.

Freind. My Lord, a

what Profeffion they are

againft him for his Life.

L. C. J. Will you ask him whether he be a

Chriftian or no ?

Freind. My Lord, I defire to know whether

he be a Papift or a Proteftant.

Mr. At. Gen. If Mr. Porter be willing to tell

you, he may ; but it is not a proper Queftion.

L. C. J. Efpecially before he is fworn ; he is

not indtled to ask any Queftions whatever, till

he be fworn.

Freind. My Lord, I befeech you let me have

the Queftion anfwered.

Mr. Sol. Gen. Sure you don't confider, that

the Anfwer to that Qiieftion is to accufe him-

felf ; you don't confider the Confequences of it,

Freind. Pray, my Lord, let me have my Right.

L. C. J. The Queftion is whether it is youi'

Right or no.

Freind. My Lord, I would not trouble the

4 H Court
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Court if I could help it, but my Life and All is

at Stake, and I miift make the beft Defence I can.

L. C. J. Indeed your Queftion is improper in

itfelf ; but if he have a Mind to tell you, and

anfwer voluntarily, he may.

Freind. I humbly beg your Lordfhip that he

may anfwer the Queftion.

L. C. J. I cannot fee you have a Right to

have this Queftion anfwcred you,

Freind. Mr. Porter., you are a Gentleman, and

I defire you will anfwer whether you be a Ro-
man Catholick or not.?

Mr. Sol. Gen. Bsfore he does anfwer, I defire

he may be acquainted with the Danger : He was

bred a Proteftant, no doubt, and then turning

Roman Catholick, he fubjcfts himfelf to a very

fevere Penalty.

L. C. J. Sir John Freind, I told you your Que-
ftion was not proper to be ask'd.

Freind. Pray, my Lord, let him anfwer the

Queftion, it will be of great Ufe to me in my
Tryal ; pray let me have my Right.

' L.C. y. You ftiall have all the Right done you
that can be ; but in the firft Place, if a Man be

a Roman Catholick, notwithftanding his Reli-

gion, he is a good Witnefs: And befides that,

it may be, his anfwering the Queftion may fub-

jeft him to feveral Penalties ; at leaft he is liable

to Profecution upon feveral Afts of Parliament

that are very penal ; and therefore it is by no

Means to be ask'd.

Freind. My Lord, I pray only that he may
anfwer the Queftion.

L. C. J. No Man is bound to anfwer any

Queftion that tends to make him accufe himfelf,

or fubjeft him to any Penalties.

Fr. My Lord, I do with SubmifTion defire if,

and it is no great Matter for him to fay whe-

ther he be Papift or Proteftant.

L. C. y. If it be no great Matter, then why
do you infift upon it? But perhaps it may be

a great Matter in the Confequence of it to him ;

a Man therefore is not obliged to anfwer any fuch

Queftions.

Fr. I befeech your Lordftiip, let him anfwer

the Queftion.

L. C. y. You have my Opinion ; if you will,

you ftiall have the Opinions of the reft of the

Judges : My Opinion is. That the Queftion

ought not to be anfwer'd.

L. C. J. 'Treiy. Since your Lordfhip's Plea-

fure is. That we fhould deliver our Opinions up-

on this Point, I muft declare, I am of the fame

Opinion, That no Man is bound to anfwer any

Queftions that will fubjeft him to a Penalty, or

to Infamy. If you ftiould ask him, whether he

were a Deer-ftealer, or whether he were a Va-

gabond, or any other Thing that will fubjeft

him to Puniftiment, either by Statute or by Com-
mon-Law, whether he be guilty of a Petty Lar-

ceny, or the like, the Law does not oblige him
to anfwer any fuch Queftions.

Fr. Well, I hope the. Jury will confider it,

that he will not anfwer the Queftion ; and there-

fore they are to take it for granted that he is fo.

L. C. J. Trely. And now to this prefent Pur-

pofe, to ask a Man whether he be a Popijh Re-

cufant, is to fubjeft him to Danger: For when
you ask him that Queftion, if he were not bred

up in that Religion, then for him to own himfelf

of that Religion now, is to own as great a Crime

as that you are charged with. If it were not fo,

but he was always bred in that Religion, yet

there are very great Penalties that he is fubjedt

to, as, the Conrifcation of two third Parts of his

Eftate, and feveral other Things that he may
be liable to, if he ftiould difclofe that upon his

Anfwer to the Queftion, which without this Dil-

covery could not be prov'd perhaps. We muft

keep the Law fteady and even between the

Prifoner and the Witnefs.

Mr. Juftice Nevil. I am of the fame Opinion,

it does fubjeft him to a Penalty ; and unlefs he

will voluntarily anfwer it of himfelf, I think it

cannot be demanded of him : For he may fub-

jedl himfelf to a Profecution by it.

Mr. Juft. Rokeby. I think, it is not a Que-
ftion that can of Right be impofed upon him ; he
may anfwer it, if he will ; but he is under no
Obligation to anfwer it, becaufe it may tend to

accufe himfelf of a Crime for which he may be

profecuted, and likewife will fubjefl him to other

Penalties, which the Law cannot compel him to

fubjeft himfelf to.

(T^hen Captain Porter zvas fworn.)

Freind. I hope. Gentlemen of the Jury, you'll

confider this.

Mr. Sol. Gen. Mr. Porter, do you know Sir

yohn Freind, the Prifoner at the Bar ?

Capt. Porter. Yes, Sir.

Mr. Sol, Gen. Pray then will you give my
Lords and the Jury an Account what Meetings

you have had with him, where thofe Meetings
were, and when, and what pafs'd between you,

about inviting the French over hither, or for a
Rifing here.

Capt. Porter. My Lord, about the latter End
of M(T^ laft or the Beginning of ytme, we
had two Meetings, one was at the Knig's-head

in headenhall-ftreet, the other at Mrs. Moimt-

joy^s in St. yarnes^-fireet. At the firft Meeting
there were prefent my Lord of Aileshury, my
Lord of Montgomery, Sir yohn Freind, Sir William

Perkins, Sir yohn Fenwick, Mr. Cook, Captain

Chamock, and myfelf; after Dinner Mr. Good-

man came in : Now at both thofe Meetings it

was confulted of, and agreed, to fend Captain

Charnock into France to King yames, to de-

fire him to borrow of the French King loooo Men
to come over hither, 8000 Foot, 1000 Horfe,

and 1000 Dragoons. Captain Charnock faid, he

did not care to go upon a foolifh MefTage, and
therefore defired to know what they would have

him to acquaint King yames with, and afTure

him of. They all agreed to meet the King when-
ever they had Notice of his Landing, with a

Body of 2000 Horfe ; of which every one in par-

ticular was to bring their ^ota where-ever he

would appoint.

Mr. Attorn. Gen. When was the fecond Meet-

ing ?

Capt. Porter. That was at Mrs. Motmtjoy's.

Mr. Att. Gen. But I ask you when it was ^

how long after the firft ?

Capt. Port. I believe it was about a Fortnight

after, or fo.

Mr. Att. Gen. What was that Meeting for ?

Capt. Port. The fecond Meeting was to con-

firm the firft. Captain Charnock /nformed me,
that he was to go within three or four Days,
and therefore defired to have a Meeting be-

fore he went.

Mr. Att. Gen. What Difcourfe was there at

that
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that fecond Meeting ? What Occafion was there
for it ?

Capt. Tort. Capt. Charnock defired the Meeting
once more before he went, to fee whether we all

kept our Refolution.

Mr. Soil. Gen. Pray, what do you know of Sir

John Freind's agreeing to raife a Regiment of
Horfe ?

Captain Port. I know nothing of that Matter,
but what I have heard feveral People talk ; but I

have heard him fay he would be as ready as any
Man, whenever the King came ; and I have heard
from Capt. Charnock, and from Sir Williayn Per-
kins., that he had a Commiffion to be a Colonel of
Horfe.

Mr. Att. Gen. Pray, Sir, upon that fecond
Meeting, who were prefent ?

Cape. Port. I told you, Sir, the Prifoner at the

Bar was prefent at both Meetings.

Mr. Soil. Gen. Who elfe were there ?

Capt. Port. My Lord of Jilesbury, Sir Willi-

am Perkins, Capt. Charnock, and I cannot tell

whether my Lord Montgomery and Mr. Good-

man were there ; Mr. Cook and myfelf were there,

but the Prifoner at the Bar I am fure was
there.

Mr. Soil. Gen. Pray, Capt. Porter, will you

remember and recoiled yourfelf, who were at the

firft Meeting ?

Capt. Port. I have named them already, Sir.

Mr. Soil. Gen. Name them again then.

Capt. Port. My Lord of Jdesbury, my Lord
Montgomery, Sir John Frcind, Sir William Perkins,

Sir John Fenwick, Capt. Charnock, Mr. Cook ; and

myfelf; we dined there, and after Dinner Mr.
Goodman came in.

Mr.^Ait. Gen. Pray, Sir, when did you fee

Mr. Charnock after this, and what Difcourfe

had you with him about his Journey and the Suc-

cefs of it ?

Capt, Porter. I never faw him till 3 or 4 Days
after our Riot Buunefs in Drury-lane, upon the

Account of which I had been a Prifoner in

Newgate.

Mr. Jtt. Gen. Well, and what did he fay to

you ?

Capt. Porter. He told me that he had been

in France, but that King James told him, the

French King could not fpare fo many Men
that Year ; and withal, that he had been with

Sir John Freind, and the feveral other Perfons,

with MefTages from the King, but I do not

know whether he had been there or no, only as

he told me, that he had been, and brought

that Anfwer.

Mr. Jtt. Gen. Pray now tell us, what other

Meetings you have had about this Matter this

Winter.

Capt. Porter. I was once with Sir George

Barcley and Sir John Freind, at the Nagg\-head

in St. James's-ftreet ; I cannot tell what Dif-

courfe they had, they whifpered among them-

felves.

Mr. Jtt. Gen. Who elfe was there ?

Capt. Port. There was Sir George Barcley,

Sir William Perkins, myfelf, Mr. Fergiifon, and

one Humes.

L. C. J. Where was that, do you fay ? /

Capt. Port. At the Nagg's-head in St. James's-

fireet.

Mr. Att. Gen. Was there any Body elfe there

that you can remember ?

Capt. Port. Capt. Charnock came in after Din-
ner, but I cannot fay he din'd there,

Mr, Att, Gen. And who elfe do you remem-
ber ?

Capt. Port. There came in one Harrifon after
Dinner

; he is a reputed Romijh Prieft, and goes
by the Name of Johnfon.
Mr. Mountague. Pray, Capt. Porter, what was

that Meeting for >

Capt. Port. They had feveral Whifperings
among themielves, but what they difcourled of I
cannot tell.

Mr. Mountague. Pray, did Sir John Freind fay
any Thing that you heard at that Meeting.

Capt. Port. Sir George Barcley did fay, that fome
People that were not fo violent had written over
into France to {top this Bufinefs ; upon which,' faid
I, I hope you will have no Letter to Night. Upon
which Sir John Freind faid, is there any thing
that is hid behind the Curtain } If there be, I am
not fairly dealt withal i I will proceed no fur-
ther.

Mr. Att. Gen. If Sir John Freind has a mind
to ask him any Queftions, he may.

L. C. J. Pray, Capt. Porter let me ask you this
Queflion, Did all that were prefent at the firft

Meedng, at the King's-head in Leadenhall-ftreet

,

agree to fend Mr. Charnock into France to the late

King ?

Capt. Port. Yes, my Lord,

L.C.J. AH of them ?

Capt. Port. Yes -, we defir*d Captain Charnock
to anfwer to the King for us that we would
meet him at the Head of 2000 Horfe.

L. C. J. Did Sir John Freind agree to it
.'

Capr. Port. Yes, I do pofitively affirm he did.

L. C. J. Then the fecond Meeting, which, you
fay, was at Mrs. Mountjofs, what was faid then ?

Capt. Port. We did agree ail. That Capt. Char-
nock fhould go on with the Mcflage that was re-

folved upon at the firft Meeting -, and we would
go on with the Bufinefs, and he faid he would
go away in two or three Days.

Mr. Att. Gen. Will Sir John Freind ask him
any Queftions .''

Fr. I will only ask him, if they have done,
whether he has any thing more to fay.

Capt. Port. No, Sir.

L. C. J. The King's Council have done with
him.

Fr. Then, my Lord, I will hear all they can
fay, and when I have heard the whole Evidence,
I fhall know how to anfwer to it,

L. C. J. Before you go, Captain Porter, I would
ask you. What Anfwer Mr. Charnock brought
back from France ?

Capt. Port. I fay, I did not meet with Captain

Charnock, *till after I came out of Newgate for

the Riot Bufinefs, and then he told me, he had
been there, and he had acquainted the feveral

Gentlemen with the MefTages he had brought

from King James, who thank'd them for their

KindnefTes, but the French King could not fpare

fo many Men that Year.

Mr. Sol. Gen. Then the next that we call is

Brice Blair, (who was /worn.) Pray, Sir, do you

know the Prifoner at the Bar, Sir John Freind?

Capt. Blair. Yes, my Lord ; and I am very

forry to come on fuch an Account as I do now
againft him. I am forry for it with all my
Heart —

—

Mr, Att. Gen. Well, Sir, pray will you give
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an Accounit what you know of Sir John Freind'

s

having a Commiflion from the late King to be a

Colonel of Horfe, and when it was, and how

;

pray tell my Lord and the Jury the whole

Matter.

Capt. Blair. All that I can fay to this Bufinefs

is written in my Paper, and I refer to my Paper.

Mr. Ji. Gen. You muft not refer to your Paper,

Sir, you muft tell all what you know.

L. C. J. He may look upon any Paper to re-

frelh his Memory.
Capt. Bl. I did fee the Commiflion, Sir, and I

did read it.

Mr. ^(. Gen. What Commiflion was it. Sir ?

Capt. Bl. It was a Commiflion from King
James, to Sir John Freind.

Mr. At. Gen. Where did you lee it. Sir ?

Capt. Bl. I faw it in his Lodgings at the Strand,

when he lived near the Strand in Surrey-Jireet.

Mr. At. Gen. Who fliew'd it you .?

Capt. Bl. He fhew'd it me himfelf.

Mr. At. Gen. What was it for ?

Capt. Bl. It was for raifing a Regiment of

Horfe.

Mr. At. Gen. When was it that you did fee it }

How long ago was it ?

Capt. Bl. It is well near two Years ago, or

thereabouts, as I remember.
Mr. At. Gen. Who was to have been Colonel

of that Regiment ?

Capt. Bl. He was nominated to be Colonel of
it himfelf in the Commiflion.

L. C. J. Who was the Commiflion directed to ?

Capt. BL It was direded to him, to Sir John
Freind.

L. C. J. Well, and what was done upon it ?

who were to be the Oflicers ?

Capt. Bl. He promifed me to be his Lieute-

nant Colonel ; and I had the fame from Mr. Har-
rifon, and there were feveral Letters that I faw,

that came from my Lord Melford and Secretary

Caroll, who were with King James.
Mr. At. Gen. What other Oflicers were there

appointed .?

Capt. Bl. There was one Richardfon was to be
one of his Captains, and there was one Mr. Fi/her

was to be another, and one Hall another ; Fijher

was to be his eldeft Captain, and one Capt. Evans
was to be his Captain Lieutenant, and one Cap-
tain Vernatti Was to be another.

Mr. At. Gen. Do you remember who was to be
his Major ?

Capt. Bl. No, Sir, I think I cannot be pofitive

as to that. I fpoke to Capt. Barnejley, that had
been a Lieutenant in King James's, Service, to be
a Lieutenant, and fometimes he accepted, and
Ibmetimes he refufed it.

Mr. At. Gen. Pray, what did you do as Lieute-

nant Colonel upon this Matter ?

Capt. Bl. I endeavour'd all I could to get Offi-

cers for them ; and to raife Troops. I endea-

vour'd to get what Men I could myfelf.

Mr. Sol. Gen. Pray what did you do ? what Of-
ficers did you procure for him ?

Capt. Bl. I told you Vernatti and FiJher, and
one Mr. Hall that lives at Deal.

Mr. At. Gen. What Troops did you get under
you ? Did you engage any to ferve under you ?

Capt. Bl. What ? I my felf. Sir, do you
mean }

Mr. At. Gen. Yes, I do.

Capt. Bl. Yes, Sir, I did. -

Mr. At. Gen. Can you name any of them ?

Capt. Bl. Yes, Sir, if I make ufe of my Paper.
Mr. Sol. Gen. You may make ufe of your Paper

to refrefti your Memory.
Capt. Bl. There is a Paper of Names that I

gave in before the Council.

L. C. J. Mr. Baker, have you his Paper there ?

let him fee it to refrefli his Memory.
Mr. Baker. I have none of the Papers, my

Lord ; they are all fent before the Council.

Mr. At. Gen. Pray, Sir, can you tell who was
to have been your Lieutenant in your Troop ?

Capt. Bl. One Mr. Bertram.

Mr. Momtague. You fay. Sir, you were con-

ftituted Lieutenant Colonel ; pray, who confti-

tuted you, and made you fo ?

Capt. Bl. I had only a Promife of it from Sir

John Freind.

Mr. At. Gen. Pray, did you lay out any Mo-
nies for Sir John Freind? or did he ever pay you
any Money afterwards ?

Capt. Bl. Yes, I have had feveral fmall Sums
of Money from Sir John Freind.

Mr. At. Gen. Pray, what was it for ?

Capt. Bl. It was to drink with the Men that

belonged to the Regiment, and encourage them.
Mr. At. Gen. Pray, did Mr. Piggott pay you

any Sums of Money ? and by whofe Order ?

Capt. Bl. Yes, he paid mefirfl: 20/. and after-

wards he paid me another 20 /.

Mr. At. Gen. By whofe Order was that. Sir ?

Capt. Bl. It was by the Order of Sir John
Freind.

Mr. At. Gen. Pray, Sir, how do you know
that Sir John Freind order'd him to pay it you ?

Capt. Bl. Becaufe it was the Money that Pig-

gott had received to repay Sir John Freind, what
he had advanced for the furthering of Parker's

Efcape out of the Tower.

Mr. At. Gen. How do you know that he advan-

ced any Money for procuring Parker's Efcape ?

Capt. Bl. He told me fo himfelf.

Mr. At. Gen. How much did Sir John Freind

fay he advanced for that Purpofe ?

Capt. Bl. He told me 100/.

Mr. At. Gen. How did he tell you he was to be

paid it again ^

Capt. Bl. He told me that King James or-

dered the Payment of it at France, when Piggott

went over, which was immediately afterwards;

and I had of that, firft 20/. and afterwards 20/.

by the Order of Sir John Freind.

Mr. Sol Gen. Pray, Sir, did Sir John Freind

tell you what Piggott had received in France ?

Capt. Bl. Yes, he faid Piggott had received

100 /. in France; and he did not pay it him, but

if I could get 20 /. of him, he would allow it,

Mr. At. Gen. Pray about what Time was it

that the firft 20 /. was received ?

Capt. Bl. I have fet it down in my Paper-,

there it is.

Mr. At. Gen. But can't you tell about whiit

Time it was ?

Capt. Bl. It was about laft May or June, the

firft 20/. was paid.

Mr. At. Gen. When was the laft 20 /. paid ?

Capt. BL It was after I was fick, about Mi-
chaelmas.

Mr. Cowper. Pray, Sir, who was by when the

laft 20/. was paid ?

Capt. BL Mr. Piggott paid me the laft 5 /. of it,

(for I received it at feveral Payments from Mr.
Piggott)
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Tiggott) but the laft 5 /. was before Sir John
Freind, at Jonathan's Coffee-Houfe.

Mr. Sol. Gen. Pray, do you know any thing

of Sir John Freind's Receiving any Letter from
King James ?

Capt. Bl. Yes, he told me he had a Letter

from King James ?

Mr. Sol. Gen. How long ago was that ?

Capt. Bl. Truly, I cannot tell,

Mr. Sol. Gen. I don't ask you the precife Day,
but was it within a Twelvemonth ?

Capt. BL Yes, I believe it might be there-

abouts,

Freind. My Lord, I defire he may fpeak out j

for I don't hear half he fays.

L. C. J. Repeat it to him again.

Capt. Bl. Sir, you told me you had received a

Letter from King James.

Freind. My Lord, I fhall anfwer to all this

afterwards,

Mr. Sol. Gen. Pray, had you at any Time any

Difcourfe with Sir John Freind about one Slater ?

Capt. Bl. Yes, I had.

Mr. Sol. Gen. Pray tell what that was.

Capt, Bl. He told me he was to bring him in

feveral Officers ; and that he had intended to

make two Lieutenant-Colonels, whereof Captain

Slater was to be one ; but when he faw I was not

fatisfied with that, he faid he fhould command a

Troop of non-fwearing Parfons, and they fhould

be an independent Troop.

Mr. Sol. Gen. You fay that Slater was to com-

mand that Troop.

Capt. Bl. Yes, and it was to be an indepen-

dent Troop.

Mr. At. Gen. I think you fay that he and you

met at Jonathan's Coffee-Houfe.

Capt. Bl. Yes, we did fo.

Mr, At. Gen. Pray what Difcourfe had you

there ?

Capt. Bl. I called him afide and defired to fpeak

to him ; and it was when Mr. Fijher told me

of this Plot, and defired me to fpeak to him,

a little before this horrible Confpiracy broke out.

And I told him what I heard from Fi/her, and

from Harrifon the Prieft about it ; and he told

me that he had heard of it, and he was afraid it

would ruin King James^ and his Affairs.

Mr. At. Gen. What was it that you told him

you had heard.

Capt. Bl This lall horrid Thing, the Confpi-

racy againft the King's Life.

Mr. Cowper. Was it before it broke out that

he told you he knew of it ?

Capt. Bl. Yes, it was fhortly before it broke out,

Mr. At. Gen. Pray, did you meet with him

again ? And did he carry you in his Coach at

any Time ?

Capt. Bl. Yes, he did, Sir.

Mr. At. Gen. What Difcourfe had you then,

when you was with him in the Coach ?

Capt. Bl. He took me in his Coach to St. Mar-

tin's le grand, and, fays he, I will do nothing 'till

the ihoulon Fleet meet with the Brefi Fleet ; at

that Time, perhaps, we fhall be all taken up

;

but, fays he, you may fculk about the Town

better than I can •, and therefore Pll keep myfelf

private -, and we mutl be as good Husbands of

our Money as we can ; for Money will be very

fcarce. What do you think you Hiall need, fays

he? Truly, Sir, fays I, I can't tellj that muft

2

be according as I am mounted. For I found I
had a few indigent Officers at that Time.

Mr. At. Gen. Pray, what were you to do ?

Capt. Bl. We were to fculk up and down ; and
when he asked me what Money I fhould need,
I told him I could not tell ; for there were fe-

veral indigent Officers, moft of which begg'd at

that^Time; and here is a Letter that I had from
Sir John Freind, to confirm my receiving Money
from him.

Mr. At. Gen. Is that Sir John Freind's own
Hand ?

Capt. Bl. Yes, Sir, it is,

Mr. At. Gen. Then put it in, give it hither.

(// was delivered in to the Attorney General.)

Mr. Sol. Gen. Pray, what have you heard Sir

John Freind fay of Sir John Fenwick's being con-
cerned in this Matter ?

Capt. Bl. I heard him fay, that he believed,
that he Ihould command tiie Party that he was
engaged in, and that Sir John Fenwick had Four
Troops of Horfe, that lay near Reading, to be
employ'd.

Mr. Sol. Gen. For what Purpofe ?

Capt. Bl. To be in Readinefs upon the Defcent.

Freind. Gentlemen of the Jury, I can't hear a
Word, I hope you hear.

Mr. At. Gen. Pray, Sir, look upon that Letter

;

you fay you had that Letter from Sir John Freind,

pray, who is that H. mentioned in it }

Capt. Bl. It means Harrifon, alias Johnfon, the
Prieft.

Mr. At. Gen. Pray, what was that Letter writ-

ten for ?

Capt. Bl. It was about the laft 20/, that I was
to receive from Piggott.

Mr. At. Gen. Is that Sir John Freind's Hand ?

Capt. Bl. Yes, I think fo.

Mr. At. Gen. Have you feen Sir John Freind

write .?

Capt. Bl. Yes, I have feen him write, and I

think it is the fame Hand.

Mr. At. Gen. Then we defire it may be read.

^hen a Juryman defired he might be asked^

Whether he faw Sir John Freind write that

Letter ?

L. C. J. What fay you, did you fee him write

that Letter ?

Capt. Bl. No, my Lord ; it came to my
Lodging.

Mr. At. Gen. Did he ever own to you he had
writ you fuch a Letter ?

Capt. Bl. Yes, he did.

Mr. At. Gen. Pray, let it be read ; read it all,

for it is but Ihort.

CI. of Ar. {Reads.)

For Captain Blair, Thefe.

SIR, Tuefday Morning.

YOU may much wonder you have not received

an Anfwer of yours before now : I have been

affli5ied with the Gout in my Hand and Foot, that I
have not been able to -put Fen to Paper ; (/ thank

God) I am fomewhat better, and do hope to be in

London a Thurlday next, about the Hour of

Twelve, at Jonathan'^ Coffee-Houfe, if the Wea-

ther do not prevent me ; if it do, I fhall not come

before Monday following : I do defire you for to

meet me about that Hour ; for it is not convenient

for to write a Note to Mr. H. for fome Reafons I
fhdll
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jhall give yott, when t fee you. I wijh you good

Health. lam^
SIR,

Your afFedionate Friend and Servantj

John Freind.

juryman. Pray, Sir, what Date is it of ?

CI. ofAr. It has no Date bat T«^y% Morning.

Mr. At. Gen. Did Sir John Freind meet you

on the Tburfday., according to this Letter ?

Juryman. My Lord, I defire hemay beasked.

How this Letter came to him, whether by the

Penny Poft, or how ?

Gapt. Bl. I don't know, I believe it was by a

Porter : It came firft to me when I was in Bed,

and my Wife brought it up to me.

Mr. At. Gen. Pray, Sir, anfwer my Queftion.

Did Sir John Freind afterwards meet you at Jo-

nathan's Coffee-Houfe, according to this Letter ?

Capt. Bl. Yes, Sir, he did.

Mr. At. Gen. And did you there fpeak about

the Bufinefs that's contained in that Letter ?

Capt. Bl. Yes, Sir, and accordingly I had the

Order.

Mr. At. Gen. What Order.?

Capt. Bl. An Order for the 20 /.

Mr. Sol. Gen. Captain Blair ^ do you remember

that you dined with Sir John Freind^ near the

Exchange., in January laft ?

Capt. Bl. Yes, I think I did. Sir.

Mr. Sol. Gen. What Difcourfe was there be-

tween you then ? Who was with you befides you

Two?
Capt. Bl. I muft refer that to my Paper.

Mr. Sol. Gen. Well then, what Difcourfe was

between you and Sir John Freind there ?

Capt. Bl. It is down in my Paper.

Mr. Sol. Gen. Do you know one Capt. Ridley ?

Capt. Bi. Yes, Sir.

Mr. Sol. Gen. Was he at any Time prefent when
you and the Prifoner at the Bar were together.

Freind. My Lord, I cannot hear a Word he fays.

L. C. J. Here is a great Noife indeed, and he,

it feems, is not well, and fpeaks but low ; pray,

order Silence in the Court.

(Which was done by Proclamation.)

L. C. J. Look ye. Sir John Freind, he Ipeaks

of a Letter that you fent to him that bears Date

fome "Tuefday Morning, that you would be in

Town, and meet him at Jonathan's Coffee-Houfe

upon Thurfday following, at Twelve a Clock ;

and that Letter was read, and he fays he met
you accordingly, and there was Order taken for

the Payment of the laft 20 /. This is that he
fays ; Did you hear it ?

Freind. No, my Lord, I did not.

L.C.J. That is what he faid. Then go on:

You fay he met you at Jonathan's Coffee-Houfe

according to that Letter,

Capt. Bl. Yes, my Lord.

L. C. J. What was done there, when you met ?

Capt, Bl. Nothing but the Order.

L. C. J. Who did he give the Order to ?

Capt. Bl. He gave the Order to Harrifon.

L, C. J. Why, was Harrifon there ?

Capt.5/. Yes, he came there before I came away.

L. C. J. But you fay he gave the Order to

Harrifon ?

Capt. Bl. Yes, my Lord.

L. C. J. What was the Order for ?

Capt. Bl. It was to pay me that Money.
L. C. J. What Money was that >

Capt, BL It was the laft 20 /.

Mr. At. Gen. Was the 20 /. paid you after-

wards ?

Capt. Bl. Yes, Sir.

Mr. At. Gen. Who paid it ?

Capt. Bl. Mr. Piggott ; he paid me the laft 5 /.

of it before Sir John Freindh Face.

L. C. J. Was this the firft 20 /. or the laft, do
you fay ?

Capt. Bl. It was the laft.

L. C. J. What was this Money paid for ?

Capt. Bl. I believe it was to fupport me to go
about the Bufinefs of the Regiment.

L.C.J. You believe; that's not enough : But
are you fnre it was fo ?

Capt. Bl. Yes, I am fure it was for that.

"

_
L. C. J. Had you ever demanded Money of

him before.''

Capt. Bl. Yes, I had.

L. C. J. For what was that Money that you
demanded ?

Capt. Bl. It was to drink with the Men that

were brought in ; to cherifti. and keep them to^

gether.

L. C. J. To what Purpofe were thofe Men kept
together ?

Capt, Bl. They v/ere for his Regiment.
Mr. Sol. Gen. Pray, had Sir John Freind any

Occafion to pay you any Money upon any other

Account ?

Capt. Bl. No, Sir, not out of that 100 /.

Mr. Cowper. You do notunderftand the Quefti-

on. Had you any Dealings with Sir John Freind,

but about this Matter concerning the Regiment ?

Capt. Bl. No, never in all my Life.

Mr. At. Gen. Well, Sir, do you remember
your meeting with Sir John Freind when one Rid-
ley was there }

Capt. Bl. Yes, it was at the Chop-houfe.
Mr. At. Gen. Give an Account what pafs'd there,

Capt. Bl. Mr. Ridley faid, A Gentleman was
lately gone over to France, about Ten Days be-

fore; and Mr. Ridley fud, he was a very fenfible

Gentleman, a Roman-Catholick, an ancient Man,
about Threefcore Years of Age, what he was,
I can't till: He faid, he believed he Ihould bring
the laft Orders.

Mr. At. Gen. What did Sir John Freind fay ?

Capt. Bl. Sir John Freind faid. He knew of it j

but he named no more.

Mr. Sol. Gen. What was the Effird: of thofe Or-
ders, as you underftood ?

Capt, Bl. I cannot tell that, Sir, indeed.

Mr. Sol. Gen. Did you know Mr. Charnock?

Capt. Bl. Yes, I did.

Mr. Sol. Gen. What do you know of his going
to France ?

Capt. BL I met him upon tht Exchange the laft

Summer, and I told him, I expefted not to have

fecn him here at that Time, I thought he had
been abroad ; he told me he was come from
France, but who fent him I cannot tell, I do not

know upon my Life.

Mr. SoL Gen. Pray, what has Sir John Freind

faid to you about Fergufon? Whether was not

he to have been an Officer in his Regiment ?

Capt. 5/. No; but S\x John Freind faid, he

would join, and Mr. Fergufon himfelf has told

mefo.
Mr. At. Gen. When did he tell you fo ?

Capt. Bl. A good while ago.

Mr. At. Gen. How long ago ?

Capt.
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Capt, Bl. Two Years ago, and above.

Mr. Sol. Gen. Did Sir John Freind tell you any
thing about Fergufon^ that he would bring in any
Men?

Capt. BL Yes, he faid he would bring in a

great many.

Mr. At. Gen. Will the Prifoner ask him any
Queftions ?

L. C. J. Sir John Freind, will you ask this

Witnefs any Queftions ?

Freind. Yes, my Lord, I fhall by and by, if

they have done with him.

L. C. y. Yes, they have done with him.

(Then he paufed, and perufed his Papers.)

Freind. Firft, as to the Commiffion you charge

me with, that I fhould receive a Commiffion from
King James ; I defire to know, whether it was

fjgned, or fealed, and what Date it was.?

Capt. BL I cannot tell the Date, indeed. Sir

John ; for I never thought to come here upon

fuch an Account as this : But I think it was in

Paper, figned above James Rex, and below. By
his Majefty's Command, Melford; and a litde

Seal upon the Margin.

Freind. This is the hardeft Thing in the World
upon a Man ; here you have charg'd me with

Money to Ibbfift and encourage Soldiers.

Capt. 5/. Yes, Sir.

Freind. I would only fay this ; you were recom-

mended to me for a very honeft Man, and you

have come to me feveral Times, and told me. Sir,

my Neceffities are very great, I am ready to ftarve,

I have a great Charge ; for God's Sake will you be

pleafed to beftow fomething upon me, to relieve

my Neceffities ? It's true, I have given you Mo-
ney feveral Times, but I never gave it for any

other Ufe but Charity -, God knows my Heart.

I defire you, to conder with yourfelf and anfwer

it. There is a God above where you muft give

an Account as well as I, and I. hope you will

confider of it. Pray declare the Truth, Whe-
ther you have not writ thofe Lines to me feveral

Times, that you were ready to ftarve, and begg'd

of me to relieve your Neceffities ?

Capt. B. I have fo. Sir, I acknowledge it,

Freind. Pray take me right, and was not that

Money I gave you, only upon pure Charity ?

Capt. B. Yes, you did give me Charity, but I

had expended fo much Money in your Bufinefs,

that reduced me to that, God knows my Heart.

I have laid out many a Pound upon this Affair.

Freind. It is the hardeft Thing in the World ;

this is a Roman Catholick too.

,
Capt. B. I am fure it coft me many a Pound

more than ever I had of you.

Freind. You fay you lifted a great many Men,

who were the Men ? What are their Names ?

who were they For ?

Capt. B. I have given a Lift of them to the

Council.

Freind. Who are they ? for God knows, I

know nothing of them.

. L. C. J. You have a Lift there, let it be produc'd.

Capt. B. I gave it to the Council •, and, Sir

John, I brought in feveral Officers to you.

Mr. Jl Gen. Remember, and name as many

as you can.

. Capt. B. I have named the Officers already.

Mr. Jt. Gen. Name them again.

Capt. B. Did not I bring Captain Fi/jer to you ?

and did not you promife to make him your eldeft

Captain ?

Freind. No, you never did.

L. C. J. Thefe are Queftions of your own ask-

ing, fo you muft hear him.

Capt. B. I brought Captain Fijher to you, and
accordingly we dined at Captain Sitnons's, and
there was Captain Ridley, Mr. Richard/on, and
Mr. Fi/her and you talked together, and you liftned

to him, and in my own Hearing you promifed he
ftiould be eldeft Captain, upon Condition, that

he would bring in a Troop •, and this is true, fo

help me God,
Freind. Pray, where are your Men .? and what

are your Men that you lifted .?

Capt. B. I never fpoke of Lifting, lonlyfpoke
of Encouraging ?

Freind. Did not you fay you had lifted a great

many Men for to be of my Regiment ?

Capt. B. No, Sir, I did not.

Mr. At. Gen. I think you do miftake, Sir John^
he did not fay Lift.

Capt. B. I had Money from you upon the Ac-
count of Encouraging, and Treating, and Drink-
ing with a great many of the Men : And you faid

it was impoftible to keep them together, but that I

muft have Money to treat them, and drink with

them ; but you defired me to be as good a Husband
as I could.

Freind. I never faid fo ; thefe are very hard

Things upon me.

Capt. B. Did not I bring Captain Cole and Cap-

tain Neak to you, and his Brother-in-Law Mr.
Robi7tfon, and Mr. Gellibrand ? 'and did not we
dine together ?

Fr. I know nodiing of all this, I declare to

you.

L. C. J. If you will ask him any more Quefti-

ons, do.

Capt. B. I brought thofe three Gentlemen, and

we dined together.

L. C. J. Where did you dine then ?

Capt. B. At Hackney, when Sir John lived

there, at his own Houfe,

Freind. When was it ?

Capt. B. It is above a Year ago. Pray, Sir

John, don't think to daffi me out of Countenance,

tho' I am very III •, I fpeak nothing but the Truth,

and therefore I will not be dafh'd out of Counte-

nance, You know what I fiy to be true ; you then

drank a Glafs of Wine to Capt. Cole : And did not

you promife him, becaufe he was one of your Mo-
ther's Name, that he fhould have a Place in the Ex-

cife next one of the Commiffioners. Says I, SirJohn,

what will you give me ? O, fays he, you fhall have

the Regiment, Man. This was before Robinfon, his

Mother-in-Law, and Mr. Gellibrand.

L.C.J. Who was to have the Place in theExcife ?

Capt. B. Captain Cole.

Freind. I know not a Word of all this.

Mr. J. Rokeby. Capt. Blair, be notdaffi'd, but

fpeak the Truth, and you need fear nothing.

Capt. B. This, I fay, was before Mr. Robinfon

and Mr. Gellibrand.

Fr. I don't know Gellibrand, nor none of them,

L. C. J. Was that Cole to be any thing in the

Regiment ?

Capt. B. Yes, he was to have been a Captain,

and to bring in a Troop.

Mr. At. Gen. Sir John, will you ask him any

more Queftions ?

Freind. No, I muft depend upon the Jury, for

I cannot remember half what he has faid.

Mr. Sol. Gen. Do you remember any Difcourfe

between
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between you and him, about fbme brisk Men that

were to follow him ?

L. C. J. But before you ask him, Mr. Sollici-

tor, we muft know whether he will ask him any

more Queftions, for he is now his Witnefs. Do
you ask him any more Queftions, Sir John ?

Freind. I can ask about no more than what I

hear.

L. C. J. But ask him what you will.

Freind. My Lord, I have not heard half what

he has faid, I hope the Jury will take Care in it.

L. C. J, Some Part of it was twice repeated

to you.

Freind. As to that, my Lord, I would ask him

a Queftion or Two. Was that my Letter ?

Capt. B. Yes, it was.

Freind. Did you fee me write it ?

Capt. B. No, it came to my Hands by a Por-

ter, as I believe, when I was in Bed, my Wife

brought it up to me.

Freind. What was that Letter for ?

Capt. B. In order to pay the laft 20/. and I

did fee a Return of a Letter that you writ to

King James.

Mr. At. Gen. Who (hewed you that Letter to

King James ?

Capt. B. He fhewed it me himfelf.

L. C. Jujl. How long ago is that ?

Capt. B. A Year and a half ago, as near as I

can remember.

L. C. J. Did he fay any Thing of an Anfwer

he had to it .?

Capt. B. Yes, but I cannot remember what it

it was diredlly.

Juryman. He was pleafed to fay he faw a

Letter from King James.

L. C. J. No, no. Sir, it was a Letter to King

James.

Juryman. My Lord, I defire he may beask'd,

if he knows the Contents of that Letter ?

L. C. J. Did you fee him write the Letter, or

did he fhew you the Letter he had writ ?

Capt. Bl. I did not fee him write the Letter,

I fee his Hand to the Letter, and he Ihewed me
the Letter, that he faid he. had written to King

James ; and there is this particular Paffage to con-

firm it, it was at Mr. Piggotfs Mother's Houfe ; I

dined with him there that Day, and when he

ihewed me the Letter, I told him I was fo well

pleafed with the penning it, that I believed Mr.
Fergufon had a Hand in it ; and he was very an-

gry, that I fliould think, he was not able to write,

and did not write the Letter himfelf.

Juryman. My Lord, fince it feems he perufed

the Letter, I defire he may be asked, whether he

can remember the Contents of that Letter, or

any of it ?

Capt. B. Really, my Lord, I cannot tell

that particularly : But I am apt to think it was

about the Bufinefs of the King, and about the

Regiment.

L. C. J. Can you tell truly any of the Contents

of it ?

Capt. 5. That it was about the Affairs of the

Regiment, I am pofitive.

Mr. Cowper. My Lord, before he goes away
(that the Jury may not go away with a Miftake,)

I defire it may be obferved, he does not. fay,

he faw Sir Jobn Freind write the Letter.

L. C. Jiijt. No, no, but that he fhewed it him
hiitifelf.

Freind. When was that Letter writ that I

fliewed to you ?

Capt. B. It was about a Year and a Half ago,

Freind. I declare in the Prefence of God, I
never writ one.

Juryman. He fays you fhew'd him the Letter,

therefore it is very fit we fhould fee it.

L. C. J. Nay, Sir, you muft not talk to the

Prifoner ; if you have any Queftions to ask, you
muft propofe them to the Court,

Freind. I declare in the Prefence of God, I ne-

ver writ any fuch Letter, as this he now charges
me with.

Capt. B. And I do declare in the Prefence of
God you fhewed me fuch a Letter.

Freind. Yes, you may, but I am a Proteftant,

you are a Paplft, you may do any thing.

Mr. An. Gen. You may ask any Queftions
of him. Sir John^ but you muft not rail at the
Witnefs.

Freind. But when you charge me with the
writing of a Letter to King James^ I ought to

fpeak to it. It leems I am not to ask whether he
is a Papiji.

Mr, Att. G. He fays, you fliew'd him a Let-
ter, that you faid you had written to King James
which he read, and liked the Penning of it fo

well, that he thought Fergufon had a Hand in it

;

at which you were off^ended that he ftiould think

you could not write fuch a Letter yourfelf.

Freind. I declare in the Prefence of God I ne-

ver writ any fuch Letter.

Mr.yf.G. I fuppofe you'll difprove him by and by.

Freind. I can have no Wiinefles to this Matter.
Mr. Att, Gen. And you can't expedl your own

Denial ftiould go for Proof. If you will ask him
no more Queftions, let him go down and eafe

himfelf.

Freind. He muft not be asked whether he is a
PapiJl., but I hope you will take Notice, Country-

men, that thefe Witnefl!es are Papifts, and they

think they merit Heaven by fwearing againft Pro-

teftants, whom they call Hereticks.

L. C. J. Indeed Sir John, I don't hear you :

Pray fpeak fo loud that the Court may hear what
you fay.

Freind. I will my Lord ; I fay he is a Roman
Catholick, and I have WitneflTes to fwear he is

fo, and defire I may prove that he is a Roman
Catholick, and therefore he is not to be heard

againft a Proteftant.

Mr. Att. Gen. Then the next Witnels we call

is Mr. Bertram. (Who was fzvorn.)

Freind. But I have not done with Mr. Porter.

L. C. J. Well, you fliall have him by and by,

let the King's Council go on in their Method.
Mr. Att. Gen. Pray, Mr. Bertram, do you know

Captain Blair that was here juft now ?

Bertram. Yes.

Mr. Att. Gen. How long have you known him ?

Bertram. About Eight or Nine Years.

Mr. Att. Gen. What Difcourfe have you had
with him about any Regiment that was to be

raifed for the late King James ?

Bertram. Captain Blair had told me for two
Years laft paft, that Sir John Freind was to have a

Regiment of Horfe, that were to be raifed, and

lie pofted about the Town, and Captain Blair

was to be Lieutenant Colonel to the Regiment,
and I was to be Lieutenant to Captain Blair in

his Troop.

Mr. Att. Gen. My Lord, wc only call him to

confirm what Captain Blair has faid, that he was
to be his Lieutenant, and that this was talked of

2 two
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two Years before. Did he tell you Sir John Freind
was to have a Regiment of Horfe ?

Bert. Yes, Sir, and he obliged me to bring in as

manyMen andHorfes as I could into thisRegiment,

and he told me Capt. Fijher., Capt. Vermtti., and
Capt, Cole were to be Captains in the Regiment.

L. C. y. And what were you to be ?

Bertram. A Lieutenant.

L. C. J. To whom ?

Bertram. To Captain Blair •, he has told me fo

leveral Times, and talked to me about the Affairs

of the Regiment a great deal, that I cannot now
remember, relating to that Purpofe.

L. C. J, This is no Evidence againft Sir John

613
Freind. My Lord, Papifts are not good Witnef-

fes againft Proteftants for this Reafon that I fliall

tell you; I am advifed, my Lord, that- a Papifl:
IS not a good Witnefs to prove a Proteftant a
Traytor within the Stat. o( 2^ of Ed 3

L. C. J. H. Who fays fo?
Freind. My Lord, I defire to know whether

there is fuch a Statute ?

L. C. J. H. Yes, no doubt of it, there is fuch
a Statute as that of the 25 £i. 3. about Treafons.

Freind. Pray, my Lord, does not that make it fo?
L. C. J. H. No indeed, I know no fuch Thing.
Mr. Sol. Gen. That cannot be, my Lord, that

any fuch Thing fhould be, for all were Papifts
Freind; he is only called to confirm the Teftimo- then, there was no fuch Thing as a Proteftant in
ny of Captain Blair ; that Blair fpoke of it long the Time of Ed. 3

before he gave his Evidence, and fo it is not a

new thing now invented by him.

Mr. Sol. Gen. Sir John Freind did ask what Men
he had engaged, and among others he named this

Freind. My Lord, there is the Statute of the
Third of James the Firft, Cap. 4th. and other
Statutes made in the Time of King Charles the
Second, particularly in the 30th Year of his Reign

Mr. Bertram to be his own Lieutenant, and he Cap. 2d. whereby it if plain they are not to be
now tells you Blair promifed him fo to be two believed againft Proteftants, becaufe they believe
Years ago, and then told him Sir John Freind v^^% them Guilty of damnable Hcrefy ; and by thofe
to have a Regiment.

Freind. Do you know me. Sir ?

Bertram. No, Sir, I never was in your Compa-

ny in my Life ; I only tell you what I have heard

from Captain Blair; I do not know that ever I faw

your Face.

L. C. J. His Evidence, Sir John Freind, hurts you

not, as to any particular Thing that he knows

againft you -, he is only brought to confirm what

Captain Blair faid, that he was to be his Lieu-

tenant in his Troop.

Mr. Jt. Gen. Then, my Lord, we leave it here.

L. C. J. Look ye. Sir John Freind., the King's

Council have done, and now you may fpeak,

and fay what you have a Mind to fay in your

own Defence.

Mr. J. Rohby. And call what WitnefTes you

have a Mind to call.

Freind. My Lord, in the firft Place, I defire

to know whether Mr. Courtney is come.

L. C. J. Your SoUicitor can beft tell that.

Freind. I perceive he is not come.

L. C. J. Well, go on : I fuppofe he will not be

long before he comes, we will ftay for him.

Freind. My Lord, I muft wait for my Witnefs

:

But in the mean Time, as to Mr. Porter's Evi-

dence, I own I was at the Meeting at the King's

Head'm Leadenhall Street ; I declare I was at that

Place, and there were fome Gentlemen there, but

how many or whom I cannot fay •, but I declare

there was not one Word fpoken there of any rai-

fmg of Men, nor any thing of that Nature, that

he fpeaks of, but only we were drinking a Glafs

of Wine, and eating a Difli of Meat together,

and Sir John Fenwick at that Time coming in,

faid to us, I defire you to come to our End of the

Town, and take a Difh of Meat with us. And
there was nothing fpoke of any Thing relating to

the Government. Gentlemen, thefe are Papifts,

and I am a Proteftant, they don't care what they

fay, for they think they merit Heaven by deftroy-

ing Proteftants ; and they are not to be believed

:

and that is the Reafon that I was not to ask them

the Queftion, for by Law they are not WitnefTes,

and for that I appeal to your Lordfhip.

Z,, C. J. H. Why are they not Witnefies ?

Freind. Nay, I appeal to your Lordftiip.

L. C. J. H. Truly I think they are WitnefTes,

I know nothing to the contrary.

Statutes they are reputed Infamous.
L. C. J. Where is your Statute ?

Freind. My Lord, I have no Statute-Book, I de-
fire it may be inquired into, this Advice was gi-

ven me by my Lawyer ; I am no Lawyer myfelf

:

there is the Statute of 3 James the Firft, Cap. 4.
and the next is 30 Car. 2. Cap. 2.

L.C.J. Well the Statute-Book ihall be
looked into.

Freind. My Lord, the Perfon is not come, who
is to give Evidence againft Captain Blair, the
principal Witnefs, he is a Prifoner at the Gate-

houfe, and your Lordfhip was pleafed to fay you
would have Patience till he came.

L, C. J. Yes, yes, we will ftay a while.

Freind. I pray my I>ord do, for it will be very
material for me.

L. C. J. Trtby. Have you any thing to fill up
the Time with in the mean Time ?

( Then Witliam Courtney appeared.

)

L. C. J. Is your SoUicitor returned with this

Habeas Corpus ?

Freind. I believe he is in or about the Court,
but I cannot get him to me the Croud is fb great,

(After much ado Courtney came in.)

L. C. J. Is this the Witnefs you would have ?

Freind. Yes, my Lord, it is.

L. C. J. Then what do you fay to him ?

Freind. My Lord, muft I ask him the Queftions ?

L. C. J. Yes, you muft propofe your Queftions

to the Court, and they will ask them of the Wit-
nefTes. If this be the Perfon you fpeak of, you
had beft examine him.

Freind. Mr. Courtney, I defire you would fpeak

what you know of Captain Blair.

Courtney. Gentlemen, I have been a Prifoner in

the Gate-houfe about a Month, and while I was

there Captain Blair at the fame Time came in as

a Prifoner, as mentioned in the Proclamation ;

being my old Acquaintance, (I was in Bed, being

in upon fome other Accounts) and when they

told me Captain Blair was brought in, I defired

him to come into my Chamber. I told him I was

forry to lee him there •, I told him I hoped he was

none of thofe concerned in this Plot ; he faid he

was in the Proclamation, but that he was inno-

cent, and knew nothing of the Plot, nor of the

AftafTination, nor any thing like it -, there were

feveral other Perfons in that Place at the fame

4 I Time,
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Time, and he faid he was as innocent as the

Child unborn.

Freind. Did he mention any thing of me then ?

Courtney. At that Time he faid nothing of you.

Freind. Pray, Sir, do you believe he is a Roman
Catholick ?

Courtney. I do not know his Religion indeed.

Freind. But don't you know him to be a Ro-

man Catholick?

Courtney. He bore the Chara<51;er of one, but

I never faw him at any Church.

Mr. J. Rokeby. Pray, Sir, how long have you

known Captain Blair?

Courtney. By fight, I have known him 6 or y
Years.

Mr. J. Rokeby. Pray, upon what Account did

you call him Captain ?

Courtney. It was a common Name among all

the Company : He was called fo.

L. C. J. What all theTime'thatyou knew him?
Courtney. Yes, all the Xime that I knew him,

I knew no other Name that he had.

Freind. But did not you hear that he was repu-

ted to be a Roman Catholick .''

Courtney. I have heard that Character of him
among thofe that I have known, but I have very

Jittle Knowledge of his Religion.

L. C. y. Is this what you can fay ?

Courtney. There are feveral others that were

Witnefles of this, as well as I ; I never faw you.

Sir John Freind, before in my Life, to my Know-
ledge, nor ever fpoke to you.

Freind. Sir, a Note was fent to me, that you

could do me fome Service, and that was the Rea-

fon I fent for you. I defire Mr, Carpenter, Mr.
King, and Mr. Payne may be called.

L. C. J. Have you done with this Man then ?

Freind. Do you know Captain Porter, Sir ?

Courtney. Yes, I do. Sir.

Fr. Sir, do you know him to be a Roman Ca-

tholick >

Courtney. Sir, I have heard that he has fuch a

Charafter.

L. C. J. What Charafter has he ?

Courtney. That he is a Roman Catholick.

L. C. J. That's only by Hear-fliy.

Freind. My Lord, I have done with this Man.
L. C. y. If you have done with him, then the

Keeper may carry him back again.

Courtney. Sir, I have fomething elfc to fay.

Fr. My Lord, he fays he has Ibmething elfe to

fay.

L. C y. Then fet him up again: (which was done.)

Well, Sir, what is it you have more to fay ?

Courtney. Two or three Days after that Time,
there was a Prifoner then in the Gate-houfe, who
was an Enfign in the Army, was reading the Fly-

ing-Poll in my Chamber, and in that Flying-Poft,

there was News that Capt. Blair was making a

great Difcovery, and that he had accus'd Sir yohn

Freind, for having receiv'd a Commiffion for a

Regiment in which he was to be Lieutenant Co-

lonel, and faid a great deal about that Regiment,

how he had received Subfiftence Money for them
from Sir yohn Freind. A little after Captain Blair

came into the Room, and ask'd me if I had got the

News ; I told him yes ; and Captain Blair then

ask'd what was the Import of it ? I told him it

was there, that he was making a great Difcovery,

and particularly, that he was to be Lieutenant-

Colonel to Sir yohn Freind, and had receiv'd Sub-

fiftence Money from Sir yohn Freind for the Men

of the Regiment. Captain Blair anfwer'd, that
they might put what they would in the News,
but he knew nothing of it, nor did not receive

any Money -, and this was a great Surprize upon
me, and upon thofe others that heard him, when
we were told he was to be the main Evidence
againft Sir yohn Friend.

Freind. Well, Sir, do you know any thing elfe ?

Courtney. Captain Blair was bemoaning him-
felf afterwards, that he went againft his Con-
fcience in this Thing, and his Wife told me that

he was very much concerned, becaufe he was go-
ing to do this againft his Confcience, and ftie w.is

fure it would break his Heart.

Fr. Do you know any thing more ?

Courtney. And he told me in his Chamber upon
Friday Night laft, about Nine a-Clock I came to

fee him, he lay upon his Bed very ill, and his

Wife was with him ; I ask'd him how he did, and
he clapt his Hands, and faid he was very ill. Pray,
faid I, what ails you ? Sure you have gotten fome
very great Cold. Oh! no, fays he. Life is fweet,

I don't know what it is I ail, but were it not for

Life, I fhould never do what I do.

L. C. y. Did he tell you, he went againft his

Confcience ?

Courtney. His Wife and he fpoke at firft, that

he went againft his Confcience, and he believed

his Confcience was in a miferable State, and this I

fpoke innocendy among fome of the Prifoners,

and I did not know that it was taken Notice of,

but it feems fome Body has acquainted [Sir yohn
Freind, and fo I am brought here ; I know nothing
of being a Witnefs, I aflure you.

Mr. Juft. Rokeby. Pray, who were prefent when
this Difcourfe was between you and Blair ? You
fay there were two other Perfons prefent when
this Difcourfe was between you, and Capt. Blair

and his Wife, who were thofe tw^o Perfons ?

Courtney, What Difcourfe do you fpeak of,

my Lord }

L. C. y. You faid there were two Perfons in

your Chamber.
Courtney. Does your Lordftiip mean at the

Reading of the Flying-Poft ?

L. C. y. Yes.

Courtney. My Lord, this Gendeman that I was
fpeaking of was lying down upon the Bed, and
Captain Blair came into my Room juft after the

News was read, and ask'd me, if I had got the

News, I told him yes, he ask'd what was the

Import of it ? I told him, they faid he was mak-
ing a great Difcovery, and particularly againft Sir

yohn Freind.

L. C. y. Well, and who were there then ?

Courtney. This Enfign that is now a Prifoner

in the Gate-houfe, who I fuppofe can fay the

fame Thing.
Mr. At. Gen. Pray, my Lord, let Mr. Blair be

call'd while he is here, and let him know what
this Witnefs fiys, that the Court and Jury may
know what he has to fay to it.

L. C. y. Yes, pray let Mr. Blair be brought

in again (which was d'/,\)

L. C. J. Treby. Now, let Mr. Courtney repeat

what he faid now before about Captain Blair's,

Declarations to him.

Courtney. My Lord, I tell your Lordftiip, there

was one Tooley a Prifoner in the Gate-houfe;

when he heard i\\t Flying-Pojl cr^^d, bought it, or

it was order'd to be bought, and it being brought

into my Chamber, I defir'd him to read if, and I

was
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was walking about the Room : In the mean Time
Capt Blair came in, and ask'd if we had got the

News ? we faid yes ; and he ask'd what News
there was in it? I reply'd. It is faid that you are

making a great Difcovery, that you were to be

Lieutenant Colonel to Sir John Freind^ and had re-

ceiv'd a gread deal of Subfiftence Money for the

Regiment: Says he. They may put what they will

.in their News, but I know of no Regiment, nor

any Subfiftence, nor of any Commiflion. The Man
that read the Book, will fay the fame that I do.

Mr. At. Gen. When was this ?

Courtney. This was one Day when the Flying-

Poft came out, the laft Saturday but one I think.

L. C. J. But you talk'd of fomething he fhould

fay to you of going againtt his Confcience ?

Courtney. That was upon Friday Night laft, I

came to fee Capt. Blair., and hisWife was with him,

and Captain Blair was very ill, and clapping his

Hands, and groaning, and moving himfelf, and

in a very miferable Condition, truly I thought he

was giving up the Ghoft. I ask'd him upon what

Account he was fo fad, and told him I thought he

had got fome great Cold ; he told me No. Well,

faid I, Captain Blair., I underftand you are going

to morrow to Hicks^s-Hall, and I pray God diredl

you. Says he feveral Times, I pray God dire6l us

all ; Life is fweet. Oh 1 fays his Wife, dear Sir,

he would never do it, but to fave his Life ; but

it goes againft his Confcience : So faid I to him,

you have had the Charafter of an honeft Gentle-

man ; I hope you will fhew yourfelf (uch, and I

pray God direft you : I wifh no Man's Blood may
lie at your Door. Says he, I am an unfortunate

Man, that is the thing that troubles me, or fome-

thing to that Purpofe ; which fhewed all the Re-

morfe of Confcience which could be in the World.

I fpoke of this innocently among the Prifoners, and

it feems, it was communicated to Sir John Freind^

and fo I am brought here to teftify it,

Mr. Jtt. Gen. Pray what fay you to this, Capt.

Blair ? you hear what he fays ; do you give an

Account what you know of it.

L. C. J. You hear what Difcourfe he fays he

had with you, what fay you to it .'

Capt. Bl. My Lord, this Gentleman crouded

himfelf in upon me, my Wife was with me, and

he told me he had a Cup of Brandy, which would

be good for me if I had a Cold. God knows my
Heart, I defired no Company might come to me.

Says he, Capt. Blair., I have heard you have been

an honeft Gentleman all along, and you are going

to Hicks''5-Hall to-morrow, and a great deal of fuch

Difcourfe as that, and I pray God Almighty di-

redt you : That's all that I know pafs'd. I was

very ill, very fick, as I am flir from being well now

;

but as for any thing of Remorfeof Confcience, as

I hope for Mercy and Salvation, I never exprefled

any fuch thing to him.

L. C. J. Did your Wife fay, that you were trou-

bled, that you were going to do that which went

againft Confcience, and -you would not do it but

to fave your Life ?

Capt. Bl. No, I am fure (he did not.

Z.. C. J. Did that Gentleman thruft himfelf

into your Company, or did you defire him for to

come to you ?

Capt. Bl. No, he thruft himfelf into the Room.

Courtney. The. Sink was hard by, and I heard

Captain Blair groan, and fo I went in to fee himi

every Body had Acqefs to him.

Cap:. Bl. Pray, where is the Keeper ?

Vol. IV.

Keeper. Here I am. Sir.

Capt. Bl. Did not I beg of you for God's Sake,

that no one ftiould come to me but my Wife ?

Mr. Att. Gen. If the Keeper of the Gate-houfc

be there, pray fwear him.

{The Keeper of the Gate-houfe was fzvorn.)

Mr. Sol. Gen. What do you fay as to Captain

Blair's defiring that no Body fhould come to him,

but his V>^ife ?

Keeper. No Body was to come to him unlefs

they forced themfelves upon him.

Mr. Sol. Gen. Do you know of that Man's coming
to him ?

Keeper. No, Sir, I know nothing of it.

Capt. Bl. I always defir'd to have the Door lockt

with the Key on the Infide, that no Body might
come to me but whom I had a Mind to.

Keeper. He did {o, becaufe he was ill, and no
Body did come to him that I know of

Capt. Bl. My Wife being with me came to me
to the Bed fide, while this Man was with me, and I

was lying upon my Back ; and faid (he, for Chrift

Jefus's Sake, dear Blair, do not fpeak any thing.

L C. J. When was this ?

Capt. Bl. When this Gendeman was with me,
fhe defired me not to fay any thing before him -,

becaufe faid fhe, I do not know but he may be
a Trepan.

Courtney. Upon the Word of an honeft Man,
and my Reputation is as dear to me, as yours

is CO you, fhe faid nothing of that. She told me,
you were going to do that which was againft your
Confcience, and you would not do it but to fave

your Life.

Mr. Alt. Gen. Pray, what is this Man commit-
ted for, you Keeper ?

Keep. He is committed for Sufpicion of Treafon.

Courtney. I have been taken up five times upon
Sufpicion, and this laft Time I was committed to

the Gatehoufe.

Mr. Att, Gen. Where do you live. Sir ?

Courtney. In Old Southampton Buildings.

Mr. Att. Gen. How long have you lived there ?

Courtney. I have lodged there about four Years

and an half; there are feveral Perfons can come
and give a Teftimony of me.

Mr. Sol. Gen. How came you. Sir, to be

brought as a Witnefs here .?

Courtney. I was furpriz'd at it : for my part what
I did was by way of Pity, feeing him in fuch a

Condition ; I pitied your Soul, becaufe you and
your Wife both fhewed fo much Trouble and
Remorfe of Confcience : As for Sir John Freindy

I never faw him till to Day in all my Life, that I

know of.

Mr. Att. Gen. What Countryman are you Sir ?

Courtney. I am an Irijhman born.

Mr. Att. Gen. Have you any EftsLte in Ireland?

Courtdey. No, Sir, I have not.

Mr. Soil. Gen. Pray, How came you to go to

Mr. Blair?

Court. I have known him a long time ; I have

been often in his Company at the Cofiee-houfe ; I

cannot fay I am intimately acquainted with Capt.

Blair^ but only as I have feen him in the CofFee-

houfe a great many Times.

Mr. Soil. Gen. But I ask you how you came to

go to him ; becaufe it feems he defir'd no Body
Ihould come to him but his Wife ?

Courtney. He may fay what he pleafes; for he

layfirft in, one Room, and then in another, and
he could never go to the necelTary Houfe, but he

4 I 2 muft
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muft go thorow my Room ; but if you pleafe to

fend for Mr. T'ooZ?)' and Capt. Cowr/wy,they will fay

and fwear that thefe things pafs'd in their Prefence,

or to the fame Purpofe, except what pafs'd be-

tween him and me in his own Chamber. Enfign

Tooley did read the Paper of the Flying Poft ; and

as for what he faid of his knowing nothing of the

Plot, it was talked of up and down in the Prifon,

and lb it came to me ; and I invited him into my
Chamber, as my old Acquaintance ; though I was

not very famiHar with him; and as he declared,

he knew nothing of the Matter,

L. C. J. You hear what he fays -, Capt. Blair

^

did you tell him you knew nothing of the Plot ?

Capt. Bl. Yes, I believe I might at firft ; as we
were talking when 1 firft came in, and I told him
the Truth; For I was innocent as to the Affafli-

nation, for indeed I was fo, and as to the Inva-

fion there wks only fome general Difcourfe, and I

was not willing to explain myfelf among fuch

People as they were, when they asked me any

Queftions about it: I had to do with the King
and Council.

L. C. J. Sir John Freind^ have you any more
Witnefles to examine ?

Friend. Yes, my Lord, I defire Mr. Kin^ may
be called, [IVhich was done, and he appeared.^

L. C. J. There he is. Sir, what would you
ask him ?

Fr. I defire to know of him, whether he does

not know Captain Blair and Captain Porter to be

Roman Catholicks, and whether he does not know
me to be a Proteftant.

King. I am of Opinion Mr. Porter is a Papift

;

he was always taken to be fo at Epfom, where I

ufed to go, and where he ufed to go, and he was
never look'd upon as a Proteftant.

L. C. J. And what do you take Sir John
Friend to be ?

King. I take Sir John Freind to be a Proteftant \

fo he is, and fo he ever was.

Fr. But when you have been in my Company,
and they have been fpeaking of the Government,
what have I faid or done ?

King, Whenever they ftarted any reflefting

Words upon the Government, he was ufed to fay.

Forbear, I do not admit ofany fuch Difcourfe,

Mr. Att. Gen. How long have you known him }

King. He has been my Acquaintance this fifteen

Years, and married a Relation of my Wife's Huf-
band. {At which there was very great Laughing.)

King. I mean her former Husband.
L. C. J. He has reconcil'd the Matter very well

for this Point ; for he tells you he meant her firft

Husband.

Freind. Ay, my Lord, no doubt of it, he will

recover it ; it was her former Husband. Mr. King

don't you mean it was her former Husband ?

King. Yes, Sir, I have told you it was fo ; her

former Husband's Name was 1'homas Cqfe.

L. C. J. Mr. Tanner, you are to look upon two
Statutes, the one is 3 Jac. i.Cap. 4. and the 30th
Car. 2. Cap. 2.

King. My Lord I have heard him fay, if I had
not taken the Oaths to King James, which Oaths
are binding to my Confcience I could as freely

take the Oaths to the prefent Government, as

any Man in England i but Lwilllive peaceably

and quietly under, the Government: but becaufe

I do not take the Oaths, I am double taxed, and
I will pay it.

Freind. My Lord, I defire Capt. IQii»es n^ay be

qall'd,
'

{JP^ho appeared.]

L. C. J. What do you ask him. Sir ?

Fr, Capt. Kaines, I defire to know of ycfo,

whether Mr. Porter and Mr. Blair are Romaa
Catholicks ; and I defire you to fpeak as to myfelf,
what I am.

Kaines. They are fo reputed to be at Epfom ; it

was always fo reported there 5 and I have been ac-

quainted with Sir John Freind feveral Years, being
concern'd together in the Train'd-bands of the

Tower-Hamlets, and I have been in his Company
feveral times fince the King came in, and never
heard him give any reflefting Language againft

the Government in my Life.

L. C. J. Have you done with him. Sir ?

Fr. My Lord, I did not hear him ; but I fop-

pofe he has declar'd, as to Capt. Porter and Capt.
Blair, that they are Catholicks.

L. C. J. He fays. Porter znd Blair are reputed

Papifts ; and he has known you a long time, and
been concern'd with you in the Train'd-bands,

and never heard you refledt upon the Government
fince the King came in.

Fr. My Lord, I defire to know, whether he
believes me to be a Proteftant ?

Kaines. I did always uk^ Sir John Freind to he
a Proteftant,

Fr. Then, next, I defire Mr. Carpenter may
be call'd. ^Who appeared.]

L. C. J, What do you ask him. Sir ?

Fr. I defire, Mr.Carpenter, that you will acquaint

the Court, whether you know Capt. Porter to be a
Roman Catholick, and what you know of me.

Carpenter. I have been at Epfom feveral Sum-
mers, and ufually am there in Summer-time, and
he was fo reputed there.' But as to Sir Joi>n

Freind, I have known him above thefe twenty
Years ; I keep a Brew-houfe, as he does, and we
have been concerned together, and have had
feveral Occafions, upon the Account of Trade,
to meet him upon Particulars of Appraifement,
when any Partners came in, and I never knew
him but very orderly and civil ; I never heard
him refleft any thing upon the Government but
was always peaceable and quiet: He was always
looked upon as a Proteftant, and went to Church.
That's all that I can fay.

Freind. My Lord, as to the Statute-Book,

will your Lord (hip pleafe that the Statute-Book

be fent for ?

L. C. J. Yes, yes, we do not forget it. Have
you any more Witnefles ? Call all your Witnefl"es,

and we will confider of that afterwards,

Fr. I defire Mr. Hawkins may be called.

[fVho appeared.

L. C. J. What fay you to this Gentleman ?

Fr. I defire you, Mr. Hawkins, to give an Ac-
count what I am ; whether you know me to bf a
Roman Catholick or a Proteftant ?

Hawkins. I have known Sir John Freind theie

twenty odd Years, and have had Dealings with

him many times before the Change of Govern-
ment, and fince, I riever heard him refleft up-
on the Government ; nor never heard him to fpeak

flightly of it: And as to his being of the Pro-

teftant Religion, I do know as much as any Man,
as much as another i I alvvay believed him to be

a Proteftant of the Church of England, as goqd as

any Man alive ; he always went to Church.

L. C. J. What, fince the Revolution .?

Hawkins. I have not biten fo ^converfant with
him fince that, becaufe I went.outuDf Town, and
liv'd out of Towni but 1 believe there are thpfe

2 at
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at Hackneyy that can give an Account of that

Matter.

Fr. I defire Major Mould may be called ?

L. C J. Then I fuppofe you have done with

Mr. Hawkins ?

Fr. Yes. (Tlien Major MoMJiood up.)

L. C. J. Well, what fay you, Sir ?

Mould. My Lord, I have known Sir John Freind

many Years, above thefe twenty Years, and I al-

ways look'd upon him as a fincere Protcttant ; and
I have often been in his Company fince the Revo-
lution, and I never heard him fpeak diminifhingly

of the Government. I believe him to be as good
a Proteftant as any in England.

L. C. y. How ! as any in England? That's a

great Charafter.

Fr. Then, I defire Dr. Hollingfworth may be

called ? [^But he did not appear^

Fr. Then, my Lord, I defire Mr. Lupton may
be called.

L. C. J. There is Mr. Lupton., what would you
have with him .?

Fr. I defire he will give an Account what he

knows of me, what Religion I am of.

Lupton. My Lord, as to Sir John Freind, I have
known him this ten Years -, he was pleafed to em-
ploy me as a Chaplain in his Houfe a confiderable

Time, both before and after the Revolution ; and
after the Revolution we always ufed the Prayers

according to the Church of England, and we did

always pray for the prefent King, and the late

Queen Mary, at which Sir John was many times

prefent.

Mr. Att. Gen. How long is it fince you left him ?

Lupton. About four or five Years, as I remem-
ber : Then Sir John's Family Icflened -, he was
pleafed to fay to me, Mr- Lupton, I am going to

Tunbridge, and niy Family leflens, (this is about

five or fix Years ago,) and I fliall have no Occafion

for you at prefent ; but if ever I make ufe of a

Chaplain again, I wiJl make ufe of you : This he

was pleafed to fay.

L. C. J. How long i§ it, do you fay, that you

have left him .''

Lupton. About five Years -, and as to any Ob-

jeftion of his being a Papifl:, \ have often difcourfed

with Sir John Freind about the Popifh Religion,

and he has often fpoken with Deteftation of the

Principles of the Papifts.

Freind. What have you heard me fpeak of the

French ; and about any thing of an Invafion, how
I would venture my Life for the Proteftant Reli-

gion, or any thing of that ?

Lupton. I have often heard you fay, as to the pre-

fent Government, that though you could not com-
ply with it, yet you would live peaceably under it.

When we have been talking oi thefe Things, you

faid you never v/ould be in a Plot i and tho' you

could not comply with the prefent Government,

yet you would never concern yourfelf in any De-

fign againft it. For my part, my Lord, I know
nothing by him, but that he is an honeft and a

worthy Gentleman, tho' he be fo unfortunate to

be under this Accufation.

Fr. I deXire Mr. Hoadley. maybe called.

[Who appeared.]

L, Q. J. Well, what %you. Sir?

Fr. Pray, Mr. Ho.adley, will you give an Account

to the Court what yqu know of my being a Pro-

teftant, and of my Life and Converfation ?

HoqM^- I bdieve Sir John Freind is a very fettled

Frox^Mmt io the Churcfi pf £;7^/Wi and I have

Reafonto believe fo, becaufe I have frequently dif-

courfed with him, becaufe I have had a Couple of
Children that were his Nephews, upon whofe Ac-
count I have been forced fcveral times to wait up-
on him ; and he has often faid he never would be
in any Plot, and his Words that he ufed to me
were really very remarkable. Catch me in the

Corn, and put me in the l^ound.

L. C. J. What were his Words, Sir?

Hoadley. He ufed to fay he v/ould never be in

any Plot
;, for, lays he, Catch me in the Corn, andput

me in the Pound: and 1 have heard him exprefs him-
felfwith a great deal of Deteftation of King-killing,
and thofe Principles of the Papifts^ the AflTaffina-

ting of any crowned Head.
Mr. Att. Gen. Pray, Sir, how came you to di(-

courfe with Sir John Freind about King-killing and
Plots ? You are a Schoolmafter it feems, how hap-
pen'd this Sort of Difcourfe between you ?

Hoadley. There will be Difcourfes about thefe

Things fometimes.

Mr. Att. Gen. But, pray, how was the pifcourfe

introduced ? What was the Occafion of the Dif^

courle ? Sure there was fome Occafion extraordi-

nary for him to exprefs himfelf to you.

Hoadley. I cannot remember the particular Oc-
cafion, but liich Difcourfe there was.

Mr. Att. Gen. Pray, how long ago is this time
that this Difcourfe was ?

Hoadley. I believe it was five or fix times within

thefe two Years.

Mr. Att. Gen. What, have you had the fame
Difcourfe five or fix times one after another ?

Hoadley. I cannot fay that ; but thofe ufed to

be his Words.
Mr. Att. Gen. What in coin;imon Difcourfe ?

Hoadley. He faid he would never be in any Plot.

Freind. My Lord, I can bring a great many
more Witneffes of diis kind, and I believe J could

have a thoufand to prove me a Proteftant.

L. C. J. Ca.U whorn you will, Sir John, we
will hear them..

Fr. My Lord, I atn very loth to trouble you.

Mr, Juftice Rokeby. No, it will not be reckoned
any Trouble, we will hear all your Evidence.

Freind. There is one Mr. Willis and one Mr.
Hemings; but I defire it may not be forgptten[

as to the A<Ss of Parliament, for they are very
material for me, as I ftiall (hew by and by.

{Mr. Willis appeared.)

L. C. J. Well, what fay you to this Gentleman?

Fr. Mr. Willis, I defire you'd give an Account
to their Lordfhips, what you think of me, as to

my being a Proteftant, and how I have behaved
myfelf in every Refped: all along.

Willis. My Lord,. I have always taken it for

granted, that thofe that come to Churcl^ are Pro-
teftants ; and I did always take Sir John Freind to

be a Proteftant. The Acquaintance I had with him
was fince he lived in the Parifh of Hackney, and
we have had fome Converfe together ;, and there

have paft friendly Vifits between us ; and I dp
not remember any Difcourfe while I was there that

tended to the Government one Way or another.

I was never very often with him, but his Difcourfe

was always very oblig'ng, difcreet, and prudent,

whenever I was there.

L. C. J. Pray, Sir, wh£;n did you fee him at

Church ?

Willis. Truly, rny Lord, J gan;^Qt calj to. jffi(if4

when it was.

Ztf C. J. Cannot ypu ii^n^ ^r^ ^x^ ?

Willis.
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Willis. He may be at Church fometimes, and I

not fee him ; our Seats are at a Diftance from one

another, and there are Pillars between, that one

can't fee every Body ; and I cannot call to mind

when I did fee him laft at Church.

Z. C. J. Has he been there within this Year

or two ?

Willis. He has been gone from Hackney a Year

and above.

Mr. Mountague. Pray can you fay you have

feen him at Church within thefe four Years ?

Willis. Truly I cannot call to mind whether I

have or no.

Freind. I defire Mr. Hemings may be called. . I

could call a great many more, but they are much
to the fame EfFeft as thefe arc.

L. C. J. Call whom you will, Sir John, if you

think fit to call them, we will hear them.

Fr. Being they are not here, I will not trouble

you farther ; it is all to the fame Purpofe.

L. C. J. Well, take your own Courfe ; if you'll

call them, the Court will be fure to hear them.

Fr. But, my Lord, here is one Thing that I muft

defire your Lordfhip's Diredionin : If thefe Gen-
tlemen, my Lord, Capt. Porter and Capt. Blair.,

who are the two Witnefles, and none but thofe

two, againft me, if they are Papifts, they are not

good Witneflfes againft a Proteftant, to prove him
a Traitor within the Statute of the 25th of Ed-

ward the Third. For the Statute fays, He that

is indidled muft be proveably attainted -, which

cannot be by the Evidence of Papifts, and thofe

that refufe to take the Oaths of Obedience,

which are required to be taken : And therefore

I humbly befeech you, that you will pleafe to

tender them the Oaths, for there is a Statute in

the 3 Jac. I, Cap. ^. which appoints the tender-

ing of the Oaths to them.

L. C. J. That is not our Bufinefs at this Time.
Fr. Then I muft beg your Pardon that they

are not fubftantial WitneiTes ; for this is the Law,
as I am inform'd. I humbly fubmit to your Lord-

fhip, whether this be not the Law. I only fpeak

it to know whether it be convenient for me to

rehearfe it. I ask'd the Queftion before they were

fworn. I know not whether it be convenient for

me to move it now.

L.C. J. Ay, ay, it is very convenient now

;

now is the proper Time.
Freind. Before ever they were fwore I would

have ask'd them the Queftion, whether they were

Papifts or not, but it was not allowed, it was

over-rul'd : Now, my Lord, there is fuch a Sta-

tute, and I humbly befeech you to tender them
the Oaths, and that would be a Demonftration,

that they were Papifts, and then they could be

no' good WitneflTes.

L. C. J. You fay well, if we could find fuch a

Statute, that no Papift fhould" be a Witnefs ; but

there is no fuch.

Freind. My Lord, I beg your Pardon, and I

hope you will not take it amifs ; I offer what I

am advis'd to offer.

L.C.J. No, no, by no Means, there will be

nothing taken amils.

Freind. For the Statute of the 25th o^ Edward
the Third, and that of the 30th of King Charles

the Second, and that of the 3d of King James the

Firft, Cap. 4, here it is plainly demonftrable, that

Papifts are not to be believ'd againft any Proteftant,

who is with them efteem'd a damnable Heretick ;

and then they believe the Pope and their Priefts

can abfolve them from all Oaths, and they are

declared to be given to Evafions, and Equivoca-

tions, and mental Refervations, and can have

Difpenfations for all their Villanies ; and therefore

they are not to be credited: Their Evidence is of

no Value, unlefs they will in this Manner uponi

their Oaths renounce thefe Principles : Therefore

I humbly beg they may have the Oaths tender'd

them.

L. C. J. That is not our Bufinefs now.

Freind. And, my Lord, your Lordfhip was

pleafed to promife me that if any Matter of Law
did arife, my Council fhould be heard.

L.C.J. Firft, let us know, whether there be

any fuch Law as this you mention, or to any fuch

Purpofe.

Freind. My Lord, I defire my Council may
come in, and fpeak to it r For my Life is in Dan-
ger, and fo is every honeft Gentleman's Life every

Day, I am as clear as the Child unborn, I have

no Witnefl"es to prove any thing, and therefore

I defire my Council may be heard.

L. C. J. If the Court did think there were any

Colour in this Objeftion that you make, we would

let you have Council : We would do it ; nay, we
are defirous to do it if it could.

Freind. What, my Lord ?

L.C.J. To allow you Council, if there were

any Colour in this Objeftion in Relation to Papifts

not being WitneflTes. I would be glad to fee the

Council that would own this Objection -, but in-

deed, I fee no Colour in it: The Statute fhall be

produced that you quote, and then we fhall fee,

whether there be any thing like it in that Sta-

tute. Pray will you read thofe Words tliat you
fay are in that Statute to that Purpofe.

Freind. I am not fb expert to know the Words
before and after ; and therefore I think it is re-

quifite I fhould have Council.

L. C.J. It is fuppofed you have had Council,

and I fuppofe your Council that have advifed you
to make this Objeftion, have inftrufted you

whereabouts in the Statute it is.

Fr. My Lord, I defire my Council may be

call'd in and heard to it.

L. C. J. I tell you, that by Law we cannot

hear Council to any fuch Matter that has no Co-

lour of Objedtion in Law in it; tho' for my
Part, I wifh we could, becaufe I would fain hear

what any Council can fay to make out fuch an Ob-
jeftion, that Papifts are not good Witnefles.

Fr. My Lord, I wifh you would hear my Coun-

cil to it.

L. C. J, Look ye. Sir John Freind, you have

defir'd that this Statute may be turned to, and you

defire to have them read, and they fhall be all

read from the Beginning to the End.

Fr. I defire the Statutes of the 25th of Edward
theThird, the 3d of K.James the F'lrW,Chap. 4. and

the 30th of K. Charles the Second, may be read.

L. C. J. What Chapter is that of the 30th of

K. Charles the Second.

Fr. Really it is not put down in my Paper.

L. C. J. Then look out the Chapter, while he

is reading the other. Look ye. Gentlemen of the

Jury, Sir John Freind does defire the Statute of

the 25th of Edward 3. may be read, which is

the Statute about Treafons, and the Statute up-

on which he is indidted, and it Ihall be read,

therefore pray hearken to it.

CI. of Jr. (Reads it.) This is made in the 25th
Year of King Edward the Third. A Declaration

ivhfcb
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which Offences Jhall he judged Treafon. Item,

Whereas divers Opinions have been before this 'Time,

in what Cafes Treafons fhall be laid, and what not.

Fr. My Lord, I beg the Favour I may fpeak

one Word before it go on to be read.

L. C. J. Yes, with all my Heart.

Fr. I ipeak it, my Lord, becaufe it will be

to the very Thing now in Queftion ; I am advifed

that Confutation to levy War is no Treafon,

without Rebellion and Infurreftion ; and invit-

ing Men to come from beyond Sea is no Treafon,

nnlefs a Foreign Prince be invited to come with

his own Subjefts ; for EngljJJj, Scotch, and Irijh

are not Enemies, but Rebels, and to be dealt

with otherwile ; therefore I leave it to your Lord-
fhips, for I am no Lawyer, only I am advifed to

infift upon thefe Things.

Then the Statute of the iCith 0/ Edward 3. about

Treafons was read throughout, only about the

middle the Prifoner made fome Interruption.

Fr. I believe this Statute is not the Statute I go
upon ; that which I mainly infift upon, is the Sta-

tute of the Third of King James the Firft, Cap. 4.

Mr. Juft. Rokeby. This is the lame Statute you
are indifted upon, the great Statute for Treafons;

and as to your Objeftion laft mentioned, what
is Treafon and what is not, he is not yet come to

that Part.

Fr. Well then, let him go on with it.

{It was read to the End.)

L. C. y. Now it has been read, is this the Sta-

tute you would have ?

Freind. There muft needs be a Miftake as to

the Chapter, it is let dov/n the 25 th oi Edward 3.

but there is no Chapter.

L.C. J. Yes, this muft be the Statute, it relates

to Treafons, and it has thofe Words in it, that

what you read out of your Papers relates to.

Well, that we may go on in Order of Time, what

Statute of King James is it that you mention ?

Fr. It is the 3d of King James i. Capt. 5. it is

upon Account of tendering the Oaths appointed

to be taken by that Statute, and ( reading out

cf a Paper) to tell the Court that they ought to

have the Oaths tendered them,

L. C. J. That is theBufinefs of another Time;
read the Statute.

CI. ofAr. An A^ for the Difcovering and Re-

preffing Popifh Recufants. What Part is it ?

Fr. Truly, my Lord, I can't tell.

L. C. J. It is a long Statute, but if he'll have

it read, it muft be read all.

Fr. My Lord, I would not give the Court any

Trouble, but it is about having the Oaths ten-

der'd to them.

CI. of Ar. I believe this is the Paragraph, Andfor
the better Trial how his Majeftfs SubjeSis fiand af-

fected in Point of their Loydty and due Obedience, Sec.

(Agreat Part of the Statute was read, relating

to that Matter.)

L. C. J. What elfe would you have read. Sir

John Freind?

Fr. I only gather from thence, that no Roman
Catholick is capable of Swearing againft a Prote-

ftant, becaufe the Pope and the Priefts can ab-

folve them from their Oaths,

L. C. J. Well, what have you more to lay?

Fr. My Lord, I only fpeak this as to Roman
Catholicks, they do not regard an Oath againft a

Proteftant, becaufe they have their Priefts that

can abfolve them, and therefore how f.ich a Man's
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Oath can weigh any thing, I cannot apprehend ;

therefore if I have omitted any thing, I hope
your Lordfliip will fupply it, as you are my Coun-
cil; for you are a Council for me, as well as the
King.

L. C. J. Yes, yes, I would help you in any
thing I could.

Fr. My Lord, I thank you, I defire you to

help me, for I am as innocent as the Child unborn,
whatfoever thefe Men have fworn : Thefe are

hard Things that are laid upon a Gentleman, and
no Man is fafe at this Rate, they being fworn
by two Papifts, who will fwear any thing againft

Proteftants.

L. C. J. Look ye. Sir John Freind, have you
any WitneflTes to produce, that thefe two Men
have any Difpleafure or Malice againft you, that
they fhould accufe you falfely .?

Fr. My Lord, I am forry I have not my Wit-
neflTes ; I have been fo kept up, that I had not
Time for People to come to me ; I had not my
Council come to me before Saturday.

L. C. J. How happen'd that ?

Fr. My Lord, there was a Miftake in that, I

think it was Friday, either Friday or Saturday ; I

had them not till Friday in the Afternoon : I was
kept fo clofe that none were permitted to come
at me : On Thurfday I had an Order, but there
was a Miftake in the Order, and I defired to get
another Order, but I could not get any Body to

get another Order for me, to have my Friends to

go and enquire into Things, or elfe I fhould

have found out enough WitnelTes.

Mr. Att. Gen. I am fure he had an Order for

Council, at the fame Time that Notice was given

him of his Trial.

L. C. J. When was that ?

Mr. Att. Gen. On Tuefday, my Lord.

LC. J. What fay you to it, Mr. Baker?

Mr. Baker. My Lord, I did attend Sir John
Freind on Tuefday laft, to give him Notice of his

Trial as this Day ; and I at the fame Time told

him if he would name his Council to me, I would
procure an Order for them to come to him. The
next Morning he was pleafed to name to me Sir

Bartholomeiv Shower ; I took the Liberty to tell

him, that he being fo concerned at the Houfe of

Lords, and at the Committee about Parliamentary

Bufinefs, fome other Perfons that had named him
of their Council, notwithftanding Orders were

procured for him to go to them as their Council,

yet by that Means they were dilappointed of him,

and great Delay was given to the Prifoners ; and
therefore I defir'd him to confider of it, and to

fend to Sir Bartholomew Shower, and any other

Council that he had a Mind to, and know their

Pleafures, whether they would attend him ; and

if he would fend me Word, I would procure an

Order for him. But not hearing from him, I

went on Wednefday to him again, and he faid he

had fent to Mr. Northey, but he would not come
to him till he had fpoke with Sir Bartholomew

Shower, but he would fend me Word that Night,

yet he did not. But the next Day came Mr.
Burleigh to me to the Duke of Shrewsbury?, Office,

and brought me the Names of the Perfons that

he would have affign'd him of Council, and im-

mediately I procured an Order for it, and away
he went with it. This was upon the Thurfday ;

Mr. Welden, and Mr. Creffet, or one of them were
'

named in the Order, I am not pofitive which, and
Mr. JJnderhill, and Mr. Burleigh were to be ad-

mitted
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mitted to him. Mr. Burleigh had the Orderi if he

did not carry it to him I can't help that.

L. C, J. When was that Order for the Coun-

cil ?

^x. Baker. It was upon Tl'wr/'J^y, my Lord.

Fr. My Lord, may I fpeak ?

h. C. J. Yes, yes, what you will.

Fr. My Lord, the Realbn why I had not my
Witneffes was this : There was a Gentleman, one

Colonel Ca/h, Lieutenant to my Lord Lucas, he

undertook to go, and put in his Name, and

three more, one John Neale, and one Phillips to

have an Order to go about to look after my
Witneffes-, but they did not put in any one of

their Names, but they took up and fecured my
Kinfman Caflo, and put him into the Mcffcnger's

Hands, and would not fuffer me to have any of

his Affiftance-, therefore I faw what a Defign

there was upon me.

Mr. Jl Gen. As for Mr. Ca/h^ there was very

good Reafon for it, he was fecured for Sufpicion

of Treafon.

L. C. y. If you had wanted any Witneffes, and

had not been h fully prepared as you expefted

to be, you rtiould have moved before the Trial

came on to put it off.

Mr. Juft. Rokeby. But my Lord put a Queflion

to you before. Can you (hew any Reafon why
thefe Perfons (houkl have any Malice againft you ?

Freind. My Lord, I was not fo much a Law-

yer as to know thefe Things -, but it's a hard

thing, that a Man that's innocent muff fuffer at

this Rate: I have been difappointed in every

thing-, for thefe Gentlemen have not been per-

mitted to anfwer, whether they are Roman-
Catholicks or no.

Mr. J. Rokeby. Nor have your Witneffes prov'd

that they are Roman-Catholicks, but only that

they are reputed fo.

Z. C. J. Well, I can't tell what Avail that

would have been of, if they had been proved fo.

Have you any more to fay. Sir John Freind?

Fr. No, my Lord, I leave it to God, and you,

and the Jury to confider of it.

Mr. Sol. Gen. May icpleafe your Lordfhip, and

you Gendemen of the Jury, I am of Council in

this Cafe for the King, againft Sir John Freind,

the Prifoner at the Bar ; and it comes to my
Turn to fum up the Evidence that has been

given. Sir John Freind, the Prifoner at the Bar,

cannot but own, that he hath hitherto had a

very fair Trial, and he fhall have no Reafon to

complain, that I do him any Injury in my Part,

I am fire both he, and you, and all of us, very

well remember, when Perfons of as good Qua-

lity as he is, or better, had not the fame Ulage

or Liberty of Defence, in fuch Cafes as this

Gentleman has had : And though all Things are

very well now, yet the Time was, within all our

Memories, when Innocency was no Safety for a

Man's Life, much lefs for his Liberty ; and when

thofe two are taken away, and are invaded, Pro-

perty fignifies nothing. The Time was, when

the Proteftant Religion, and the Church of Eng-

land, of which the Prifoner boafts himfelf to be,

(and for a very good Reafon, becaufe it is the

beft of Religions,) I fay, the Time was, when
that was in Danger •, and when Popery (for which

he now rcflefts upon the Witneffes) was like to

have over-run both us and it -, and if his Ma-
jefty, with the Hazard of his Life, and at a great

Expence, had not refcued us, there is nobody

doubts, but that all that we feared at that Time,
would have been made good upon us ere now.

And it is a melancholy thing to confider, that

there (hould be a fort of People amongft us, fo

in Love with what we then dreaded, as to be

continually endeavouring to bring it about again.

And it is an ungrateful thing, when his Majcfty

ventured his Life then, and has done it feveral

Times fince to defend us, and does all that he
can to keep our Enemies at a Diftance, there

fhould be a Party of Men, that do what they

can to invade their Country, to deftroy his Ma-
jefty's Subjefts, and to fall upon himfelf, when
he is prefent amongft us. I will not accufe the

Prifoner at the Bar particularly^ though it is

plain he knew of it.

Fr. Know of it ? I declare before God, and
the World, I know nothing of it,

Mr. Sol. Gen. This, if it v/ere among Equals,

were certainly a moft ungrateful thing, when
another Perfon is fighting in my Defence, that

I fhould defign againft his Life, or when he does

what he can to proteft my Eftate, I fhould be

invading and fpoiling his.

Gentlemen, if the Prifoner at the Bar is not

Guilty of what he is accufed of, and what you
have heard the Witnefs give Evidence of, then

nothing of this doth relate to him : But if what
has been given in Evidence againft him is true,

then the Prifoner at the Bar is one of thofe Per-

fons, that has done all he can to make this Coun-
try, which has been the Place of Retreat for all

Proteftants to fly to, from Perfecution in their

own Countries ; I fay, to make it as unfafe for

them, as that from which they came.

Gentlemen, The Evidence againft him is, firft,

Mr. Porter, and he gives it in Evidence, that at

the Old King's Head in Leadenhall-ftreet, there

was a Meeting of the Prifoner, and Porter, and
feveral others, in order to confider the beft Means,
how to bring back the late King Ja^nes ; and
they concluded at laft, that the beft Means would

be to fend fome body into Fratice, to advife the

late King James to borrow of the French King
lOOOoMen, looo Florfe, i coo Dragoons, and

8000 Foot, and that he fiiould make what Speed

he could to land with them here ; and to encou-

rage and invite him to do fo, they promifed him
their Affiftance, and they did not doubt, but

to be ready to meet him with 2000 Horfe at his

Landing.

Gentlemen, The Perfon that was pitched upon

to go upon this Errand, was Mr. Charnock, a

Perfon lately executed for the Treafons of which

he was attainted. Mr. Charnock was diffident

whether this was the Effect of fober Confidera-

tion, and therefore would not undertake to carry

this Meffage, 'till there had been another Meet-

ing of the fame Perfons; to fee whether they

continued in the fame Mind. Another Meeting

accordingly was appointed, and agreed upon, and

that was at Mrs. Moun'joy's Tavern at St. James's^

and there, he fays, there were almoft all the Per-

fons that were in Leadenhall-ftreet; and at that

Meeting the Queftion being ask'd. Whether they

were of the fame Opinion, that Mr. Charjiock

fhould go to France to the late King upon that

Meffage, that I told you of before, they did all

agree to abide by the old Refolution ; that he

fhould go, and make as fpeedy a Return as he

could, and bring back the late King's Anfwer.

Captain
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Captain Porter tells you, thlt Mr. Charnock

did go to France^ and comes and brings Word
back, that the French King could not at that

Time fpare that Force that was then defir'd ; and

io it was delay'd at that Time, becaufe the French

King was not at Leifure then to employ his Men
in this Service v but it was likely to have taken

Place, but very lately, if the Providence of God
had not prevented it.

Gentlemen, our next Witnefs is Captain Bkir^

and he tells you, That about Two Years ago.

Sir John Freind, the Prifoner at the Bar, fhew'd

him a Commiflion that he had received from the

late King James^ to raife a Regiment of Horfe,

of which he was to be Colonel ; that this was

figned James Rex at the Top, and counterfigned

by my Lord Melford, and it was in Paper. And
that there was a great many Confultations be-

tween Sir John Freind, himfelf, and others, about

the Raifing of this Regiment, and providing Of-

ficers for it. He tells you he was to have been

Lieutenant Colonel, and was to procure as many
Officers and Troopers as he could ; and he tells

you, he did procure feveral Officers ; and he

names them ; one Fijher was to be eldeft Cap-

tain, one Vernatte, and one Hally and one Ber-

tram, and that Bertram was to be Lieutenant to

Bkir in his own Troop.

Gentlemen, a great deal of the Evidence which

Captain Blair has given, is indeed out of Sir John

Freind's own Mouth, and that is as ftrong an Evi^

dence as poffibly can be given ; and he does for

that Purpofe tell ye, that he faid one Evans was

to be a Captain of Horfe, and one Colonel Slater

was grown fo much in Sir John Freind's Favour,

that he rivalled Captain Blairy in the Opinion of

Sir John Freind; and Sir John Freind for that

Reafon would have two Lieutenant Colonels,

whereof 5Z2/^r was to be one. Captain Blair fays,

he took that amils, that any one befides himfelf

fhould be in that Poii, and refented it to Sir

John Freind y and therefore Sir John Freind found

out another Office ior Slater; and that was to be

a Captain of a Troop of Horfe, that Ihould con-

fift of Non-fwearing Parfons, and which were to

be an independent Troop.

Gentlemen, He tells you that he did lifl feve-

ral Men, but the particular Perfons, tho' he has

named the Officers, he did not fo diftindlly re-

member, but they are in the Paper that he de-

livered to the Council, which he has not about

him : He tells you, that Sir John Freind told

him, that one Richard/on was another Captain

of Horfe, and the like of one Mr. Cole, that he

was to be a Captain likewife.

He alfo acquainted you. Gentlemen, that he

did receive from Sir John Freind feveral Sums of

Money, and he acquaints you in particular with

the Manner how ; he fays that Sir John Freind

had expended lOo/. towards the 3C0/. that was

paid for the Efcape of Colonel Parker out of the

Tower ; and that Sir John Freind was to be re-

imburfed by Monies that were to be tranfmitted

from King James at St. Germains. He tells you

that Piggott had received the Money, but did

not deal with Sir John Friend fo fairly as to pay

it to him ; but when Captain Blair was preffing

on Sir John Freind for Ibme Money, Sir John
Freind was contented that he fhould have 20 /.

provided he got it from Piggott out of this 100 /.

Captain Blair had not Intereft enough it feems

to get it himfelf from Piggott^ but he applies
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himfelf to ox\Q Harrifon or Johnfon, (for it feems
he goes by both thofe NamesJ a Prieft, who
had an Intereft in Piggott, by which Means he
got 20/. oi Piggott, and this he fays was in June
or July laft.

Then, Gentlemen, he tells you afterwards, he
was preffing upon Sir John Freind to have ano-
ther 20 /. and Sir John Freind was contented he
Ihould have it, provided he had it from Piggott,

and he produces ye a Letter that was from that

very Perfon, the Prifoner at the Ear, which is

to that Purpofe ; excufing himfelf that Captain
Blair had not heard from him, but that he would
meet him at fuch a Time, and at fuch a CofFee-

houfe. The Matter indeed is not direftly ex-

prefs'd in Words, but at the Time and Place the

Prifoner did meet Blair, and there was Harrifon
and this Piggott, and there 5 /. of the laft 20 /.

was paid him ; and the other 1 5 /. was paid
him afterwards 5 and he fwears thefe Two
Twenty Pounds were paid to him by Sir John
Freind, upon Account of the Charge that Blair

had been at in drinking with and treating thofe

Men who were to be engaged with Sir John
Freind in his Regiment.

Gentlemen, he tells you likewife, that Sir 7<?/&»

Freind told him he had written a Letter to King
James, and he fhewed him this Letter, and
this was at that Piggott's Mother's Houfe i and
when Blair read it, he tells you he thought it

was fo well penned, that he did apprehend Fer-

gufon muft have a Hand in it, and that it was
none of Sir John Freind's own ; and that upon
this Sir John Freind was angry, that he Ihould
fufpeft that Sir John was not the Writer of this

Letter ; all this Ihews an Intelligence with King
James, and makes out all the reft of the intended
Invafion by King James, and a French Force here.

Captain Blair likewife tells you, Gentlemen,;
that Sir John Fenwick had Four Troops of Horfe,
as Sir John Freind told him, by way of Encou-
ragement, which were all ready for the Service j

and that Fergufon undertook to bring a Number
of Men, and was to be one himfelf in that Party j

and all this was to be put in Pradlice when the

Thoulon Fleet came about, and join'd the Brefi

Fleet. And laftly he tells you, when he went
in the Coach with Sir John Freind, Sir John told

him they muft aft very warily, and be very good
Husbands, for in truth it had coft him fo much,
that if the Fleet did not come foon, or the De-
fign ihould mifcarry, he Ihould want Money to

carry on his Trade, All this pofitive Evidence
is of the WitnefTes own Knowledge, from the

Prifoner's own Mouth.
Againft this Evidence, Gentlemen, he takes

Exception ; that the Two Witneftes are Roman
Catholicks ; but this is no Exception to their

Evidence at all ; for it was never yet allowed, or

indeed objeded, that I know of, before, that

Roman Catholicks were not good WitnefTes. A
Roman Catholick may be an honeft Man, not-

withftanding his Religion : But, I think, that

every body knows that Men who have been ill in

other Things, tho' Roman Catholicks, may, as Xfi

thofe particular Things, be good WitnefTes. Nay^
not long ago, but on JVednefday laft we produced

fome WitnefTes, who were Roman Catholicks, and
yet allowed for good Evidence, tho* ingaged in

that horrid Confpiracy againft the Life of the

King ; and if any thing would have taken off

£hcir Evidence, certainly the Guilt of fuch a
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Crime would do it, more than the Pretence of

any particular Perfuafion of Religion. Nay, I

muft crave Leave to fay farther, that this Ar-

gument is fo far from making him no Witnefi,

that it makes it the more likely he does fpeak the

Truth, and therefore is a good Witnefs. For tho'

Roman Catholicks may be honeft Men, yet they

are more likely to engage in fuch a Defign than

any other Men. And 1 think I may very fafely

add, Sir John Freind would not have found lb

many that he could ingage in fuch a Bufinefs as

this, that were of any Religion but the Roman
Catholick, and therefore he applied himfelf to

thefe Perfons, as moft likely to imbark with him

on fuch a Bottom.

Gentlemen, as to what Courtney, that was

brought from the Gate-houfe, fays about his Dif-

courfe with Captain Blair in the Prifon ; Captain

Blair has upon his Oath declared, that he did

not go fo far as to fay, he did any thing againft

his Confcience, but only Courtney bid him take

care what he (wore, and prefs'd him no farther.

He pretends he came cafually into Blair's Cham-
ber, but it is plain he intruded into his Room -,

for it is fworn by the Jaylor, and Blair himfelf,

that he had given Direftions none Ihould come
into his Room but his Wife, fo that does not

difcountenance the Evidence of Blair at all, and

if you do believe what our Witnefles have faid.

Captain Porter and Captain Blair, then Sir John

Freind is guilty of all the Crimes that are charged

upon him in this Indidlment, and I hope you'll

be fo juft to your Prince, to your Country, and

to yourielves, as to find him Guilty accordingly.

Mr. Cowper. If your Lordlhip pleaies, fpare

me a Word on the fame Side. My Lord, I do

not trouble your Lordlhip out of an Apprehen-

fion that there is any thing neceflary to be faid

to the Court in this Matter, or for the Satisfadtion

of the Jury, but, if poffible, that we might con-

vince the Prifoner at the Bar, that he has had

no hard Meafure, in this Profecution, meeted to

him, but that he is proved Guilty of the Crime

of which he ftands accufed, and that really there

is no Weight at all, in the Defence which he has

made.

The firft Part of it goes to difcredit one of

our Evidences, Captain Blair, from fome Difcourle

that he would objedl to have pafs'd between him
and the Perfon laere produced, in the Prifon of

the Gate-houfe. And the firft Part of that Dif-

courfe was, upon Blair's firft coming into the

Prifon J and as to that Time, the Objeftion

amounts to no more than this -, that Captain Blair

would not confefs, when he was pump'd by a Fel-

low Prifoner, that he was engaged in fo horrid a

Defign : What Weight there is in fuch an Ob-
jeftion, truly I cannot fee, but will leave it to

any Man's Judgment to confider. That a Man,
when he is freftily taken upon fuch an Occafion,

does not immediately confefs his Guilt to every

Body that meets him, nay, to Perfons that would

not have lik'd him for making fuch a Confeflion,

but perhaps would have deftroy'd him in Prifon

for fo doing.

The other Difoourfe was upon Friday, the

next Day, I think, before Captain Blair went

to Hick's-Hall, to his Examination ; and then he

intrudes himfelf into Blair's Chamber, when he

lay very ill upon the Bed,^accofts him with a

Cup of Brandy in his Hand, and with good

Advice at the fame Time, that he ftiould take

great Care in what he fhould fay at Hicks's-Hall,

and the like : And then Captain Blair, it feems,
did exprefs fome Reluftancy in the Thing he
was going about, as if it were againft his Mind
and Inclination. If that were true, ( though
Captain Blair denies it pofitively upon his Oath)
yet it was no more than, I am willing to obferve
for the Prifoner, Captain Blair did exprefs here,
when he firft came into Court ; and it is no
more than what is natural, fince the Prifoner
had been his Friend and Intimate, and he was
going to depofe that againft him, which was
likely to prove fatal to him.

My Lord, As to another Part of his Defence,
it confifts chiefly in this : The Evidence brought
to prove, that the King's Witnefles are reputed
Roman Catholicks, and that the Prifoner is a
reputed Proteftant of the Church of England.
If that be true too, all that can be rationally and
fairly collefted from thence is this, that they
(the WitneflTes I mean) when they engaged in
fuch a black and execrable Defign, might be
very good Papifts ; but I am fure it will be agreed.
That the Prifoner in fo doing was a very bad
Proteftant.

My Lord, he objefls to their Evidence this

likewife. That, if they be Papifts, they may be
abfolv'd by the Pope, or their Priefts, though
they fliould fwear falfely. Poflibly that may
be fo, for ought I know -, I confefs, I am not
very well acquainted widi the Principles of
that Religion : But this I dare fay, that every
one, who has heard what has been fworn by
them, will think it fo great a Diflfervice to the
Popifli Caufe and Intereft, that it will be one
of the laft Things their Priefts will ever abfolve

them of.

My Lord, there's another Matter the Prifoner

has thought fit to infift upon; he has brought
two or three Clergymen to depofe, that when
ever he difcourfed with them (ic feems at all

Times) he was talking about being in a Plot,

and very readily told his Refolution not to be
in any. It feems it ftill fwam uppermoft ; his

Profeflions were made very caufelefly : For they

all fay nothing introduc'd them ; but of his

own meer Motion he was always declaring he
was not then in a Plot, nor ever would be.

I have heard, that one Way, weak Men and
Children often difcover their Knowledge of a
Secret intrufted to them, is, by a repeated and
unnecefldry declaring, that they know nothing of

the Matter,

My Lord, in the next Place for his Defence,

he juft offtred a Point of Law ; but the Court
fo well fatisfied him in that, that I think he waved
it. He alledged, that a bare Confpiracy to levy

War is not Treafon ; and the Court did him right

in declaring (as God forbid but they fhould) that

it is not Treafon: But I defire the Gendemen
of the Jury would confider that the Prifoner at

the Bar is not accus'd barely of a Confpiracy to

levy War, but you are told to what End that

War was to be levied, to join the late King up-

on his Defcent into this Kingdom with a French

Power, in order to drive his Majefty out of the

Kingdom, and to depofe him from the Crown

;

which is a Killing him in the Eye of the Law:
And that is High-Treafon by whatever Means
they intended to effeft it ; whether by War
or a Stab, or any other Manner, it is in-

different

2 In
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In the next Place, my Lord, I would not take

"Notice of another Part of his Defence, which

had been better let alone, wherein he admits

that he was prefent at the two Meetings he

is accufed to have been at by Porter \ but he

only differs in one Point, that there was nothing

talked then but general and indifferent Difcourfe.

The WitnefTes have fworn what the Difcourle

was, and you will weigh the one againft the

other ; his Affirmation of a Thing unlikely

in Defence of himfelf, and what is depofed

upon Oath by the King's WitnefTes to the con-

trary.

My Lord, there is one thing more I would take

Nonce of, and that is the Lvidence of Mr. Ber-

tram^ which we do not produce as a dire6l Evi-

dence againft the Prifonerat the Bar, but as a Con-

firmation of what was fworn by Blair. And it

does fhew that the Matter fworn by Blair^ was

not of late devifed out of Malice, or otherwife,

to deflroy the Prifoner ; for that Blair acquaint-

ed Bertram with, and difcourfed him about

the principal Matters of Faft, that are now
fworn, at leafl Two Years ago ; and befides his

Evidence and the Evidence of Blair concur in this

Particular, that he was to be Lieutenant in Blair^s

Troop.

My Lord, fuch a Concurrence of Evidence and

other Circumflanccs in this Matter, gready in-

creafe the Weight of the Proof againft the Pri-

foner, eipecially when there is nothing material

alledged by him in his D^;fence, and dierefore I

flnll trouble your Lordfliip no further.

L. C. J. Look ye. Gentlemen of the Jury, Sir

John Freind, the Prifoner at the Bar is indifted

tor High-Treafon. The Treafon that is mention-

ed in the Indiftment is Confpiring, CompafTing,

and Imagining the Death and Deftruftion of the

King. To prove the Confpiracy and Defign of

the King's Death, there are two principal Overt-

Afts that are mainly infifled upon. The one is

the Confulting and agreeing with divers others

to fend Mr. Charnock into France to King James,

to defire him to perfuade the French King to fend

over Forces here to afuft them ; who were to

furnifh other Forces for the raifing of a War with-

in this Kingdom, in order to depofe the King

;

and accordingly Mr. Charnock was fent upon that

Defign. The other Overt-Ad is the Prifoner's

having a CommifTion from the late King, and

preparing and direfting Men to be levied, and

to be ready to be in a Regiment, of which Sir

John Freind was by that CommifTion to be Colonel,

and this was always to afTift in the Reftitution of

King James, and in order thereunto in the Depo-

fing and Expulfion of King William.

Thefe Gentlemen, I tell you, are the two Overt-

A6ls that are principally infifled upon ; and to

prove Sir John Freind g,why of thefe there are two

WitnefTes that have been produced, the one is

Capt. Porter, who fpeaks to the firfl, the other

is Capt. Blair, who fpeaks to the fecond.

Captain Porter tells you, that the latter End of

May, or the Beginning of June laft, that he and

Sir John Freind, and others that he mentioned,

were at the Kin£%-head "Tavern in Leadc-nhall-fireet,

and there they entered into a Difcourfe about the

Returning of the late King James ; and they did

confider among themfelves which was the moft

eflfeditual Way, and what were the mofl probable

Means to have him reflored : And thereupon it

was agreed among them, that they would fend
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a MefTenger mto France to him, to defire him that

he would follicit the French King to furnifh him
with 1 0000 Men, to he knt into England, 8000
Foot, 1000 Horfe, and 1000 Dragoons; and they
did agree, that when thefe Forces were fent,

confiffing of this Number of Men, then they
would be ready to meet and join them with 2000
Horfe, every one of them was to furnifh his Quota ;

to which Sir John Freind did exprefsly agree. The
Meflenger that they agreed to find was with them
in Company, and heard the Confult, which was
Mr. Charnock, who was lately tried and fince

executed.

This being at that Time determined, Mr. Char-
nock intended to go upon the Execution of that
Defign, and made ready for his Journey : But be-
fore he went, he had a Defire to meet with the
Company again, and have a further Difcourfe
upon this Matter, to fee whether they did perfe-

vere in the Refolution they had fo taken. There
was another Meeting about a Week or aFotrnighr
after, which was at Mr. Mountjofs, a Tavern' in

St. James's-Jlreet, where met Sir John Friend, Cap-
tain Porter, and divers others of the Company
that were before at the King's-head. And there
they entered into a Debate of the Matter again

;

the Queftion there was, whether Mr. Charnock,
fhould be fent into France, as it was formerly
agreed, and there it was again determined he fhould
go, to which he agreed, and Capt. Porter fays,

that he did go about two or three Days after.

Mr. Porter tells you farther, that about the time
that Mr. Charnock came back, Mr. Porter was in

Prifon, and he did not fee him upon his firfi

R.eturn, but afterwards he met and fpoke with
him, and asked him what was the EfFeft of his

Negotiation, and Mr. Charnock told him, that he
had done as he was direfted ; that he had been
with King Jatnes, and he had fpoke to the French
King, but the Anfwer returned was this. That
the French King had Occafion for his Forces that

Year to be otherways imployed, and therefore he
could not afTord fuch a Number of Men that

Year ; and Mr. Porter ask'd him whether he had
been with the refl of the Gentlemen, and ac-

quainted them therewith -, and he faid he had.
This is the Subftance of Mr. Porter's Evidence

;

whereby you may perceive what the Meetings
were for, what Refolutions were there taking,

and what was the IfTue and EfTcft of them.

The next Witnefs is Capt. Blair, and his Evi-

dence goes to the other Part, that is, to Sir John
Friend's having a CommifTion from the late King
James, and engaging him and others to be in his

Regiment, vdiereof Sir John was to be Colonel,

and the providing of Officers. And for that the

Evidence ftands thus.

Captain Blair tells ye, th^t about two or three

Years ago, he was with Sit John Freind at his Lodg-
ings in Surrey-Jlreet , and there he did produce a

CommifTion that he lud from King James to be

Colonel of a Regiment of Horfe ; he was to raife

it himfelf, and was to appoint, and provide vv'hat

Officers he thought fit. He fays, he read the

Commiffion and it was figned at the Top James
Rex, and counterfigned at the Bottom Melfort ;

this he is pofitive in, and farther that Sir John
Friend did promife that he fhould be Lieutenant-

Colonel of this Regiment, and alfo defired that

Captain Blair would get as many Men as he could,

and that there were other Officers that were ap-

pointed in that Regiment, and particularly one
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Fijher was brought to Sir John Freind by Captain

Blair, to be his firft Captain, and one Colonel Sla-

ter, who was much in Favour with Sir John Freind,

was to have been another Lieutenant Colonel

;

for, faid Sir John Freind, I have a mind to him to

be my Lieutenant Colonel, and though you are fo

too, yet it is no Matter if we have two in this Re-

giment ; at which Blair took very great Offence,

and exprefTed as much to Sir John Freind, where-

upon Sir John Frei-nd told him, it fhould not be

/ fo, but faid he would make another Provifion for

Mr. Slater; that he fhould be a Captain of an

independent Troop, that fhould be compofed

of Non-Swearing Parfons, and that fhall fatif-

fy him.

And Sir John Freind did intruft Captain Blair

with the providing of Men and managing of them.

And Captain Blair tells you, he was at a great

deal of Charge, and laid out diverfe Sums to ca-

refs them, and keep them together, and wanting

Money to proceed in that Affair, he came to Sir

John Freind, and made great Complaints, that he

wanted Money to carry on the Defign, by obliging

the Men to keep together, and therefore prefTed

to Sir John Freind to furnifh him with fome Mo-
ney; hy%S\r John, There is loo/, due to me,

becaufe I laid down lOo/. to further the Efcape

of Colonel Parker, and Piggott has received it, and

had Diredlions to pay it me, but I cannot yet get it.

You fhall have 20 1, out of that 100/. if you can

get it. Well, but how is that 20/. to be had ?

It feems there was one Harrifon or John/on a

Prieft, who had fome Intereft in t\\\?,Piggott, and

he was to help him to it ; and thereupon the

20 /. was aftually paid the latter End of June or

the Beginning of July laft. This 20 /. he fwears

he did receive upon that Account, by the Diredion

of Sir John Freind, to be fb imployed as you have

been told.

Then Captain Blair had Occafion for more Mo-
ney, which was fome time after Michaelmas laft,

which was to be employed as the former was

:

and he was very importunate to obtain it of Sir

John Freind; at length he did obtain it, as he tells

you, and the Manner how. He produces a Letter

under Sir John Freind'% own Hand, which feems

to be an Anfwer to a Letter that Capt. Blair had

fent to him before, he thinks it to be his own
Hand, for he is acquainted with his Hand-wri-
ting. But that is not all to prove it his Hand,
for the Contents of the Letter are remarkable,

which are about the Payment of Money to Blair

:

The Letter bears Date on a Tuefday Morning, and
is direded to Captain Blair ; and a Porter brought

it, as he thinks, to his Houle ; and thereby it was
appointed they fhould meet on 1'hurfday next at

Jonathan's Coffee-houfe about the Hour of Twelve.

And accordingly Captain Blair caxnt to Jonathan's

Coffee-houfe, where he accordingly met with Sir

John Freind, and there was Harrifon the Prieft, and
Piggot, and there he does receive a Sum of Mo-
ney upon the fame Account: So that now the

Proof of this Letter does not depend barely upon
the Knowledge of the Hand, but the Contents

of it, and the fubfequent Meeting at the Time and
Place mentioned in the Letter, is a great Evidence
that it was Sir John Freind's Hand-writing, and
more Money is proved to be adtually paid in the

Prefence of Sir John Freind, which is the moft
material Part of the Evidence. And you are

told further, that as Sir John Freind and Captain

were going together in a Coach, from Jma-
2

than's, Coffee-houfe to St. Martins le grand, there

was a Difcourfe between them -, and Sir John Freind

faid. For his part he would not ftir till fuch time

as the 'Thoulon Fleet was come about, and joined

with the Breji Fleet, That he did think he was in

Danger of being apprehended when it came about,

and therefore Captain Blair was to fculk till then,

as he himfelf told him he would do, but yet he

fhould get what Men he could. And this is a

great Argument of his being concerned in the in-

tended Invafion, and that his making Preparation

for his Regiment, had Relation to the French In-

vafion which was expefted.

It feems two Years ago, there being a great

Intimacy between Blair and Sir John Freind, as

appears by all the Evidence, Blair was acquainted

with this Defign. For you are told of the Letter

that was writ by him to King James, which he
fhewed to Captain Blair, and it was concerning

his Regiment-, he fays, ihs-X. Six John Freind g^vl'(\

he writ that Letter, himfelf, that Blair did read

the Letter and finding it fb well penn'd, he faid,

that he thought Fergufon had a Hand in it, at

which Sir John Freind was angry ; but Blair fays,

the Letter was concerning the Regiment of which

Sir John Freind was Colonel.

Then, Gentlemen, you have Bertram called to

prove, that Blair did tell him, that he was to be

his Lieutenant Colonel, which was long before

there was any Thoughts of any Difcovery of this

intended Invafion, and before the Difcovery of

the Plot of AflafTination, which Sir John Freind

did own he had fome Knowledge of, but he diflik-

ed it, and faid it would ruin King James's Affairs.

So that. Gentlemen, I think this is the Sum and

Subftance of the Evidence that has been given

upon this Occafion againft Sir John Freind, to in-

duce you to believe him to be guilty of this Crime

with which he now ftands charged.

But now you are to confider what Siwjohn Freind

fays on behalf of himfelf. In the firft place,

he makes an Objeftion againft the Credit of all

thefe WitnefTes, that they are not to be belie-

ved, becaufe, fays he, they are known or reputed

to be Roman Catholicks and Papifts, and their

Confciences and their Oaths are large, efpecially

when they think they can do an Injury to any Pro-

teftant ; and therefore they are not to be allowed

as Witnefles, at leaft their Credit is not fufficienc

to induce a Jury to believe them. At firft indeed,

he urged there was a Statute and a Law that did

difable them from being WitnefTes-, but I muft

tell you there is no fuch Statute, nor indeed is

their being Papifls any Diminution at all to the

Credit of their Teftimony : For Papifts are legal

WitnefTes, and though there are fevere Laws
to punilh them for their Non-conformity to the

Church of England, and for other their Popifh

Pra<5tices ; yet I know of no Law that renders

them infamous, or incapable of being WitnefTes.

For you are to confider Papifts are Chriftians,

and fwear by the fame Evangelifts that Proteftants

do ; and as for that SuppoCtion, that they look

upon Proteftants as Hereticks, and can have a

Difpenfation for any Oaths that they take againft

them -, you are to confider, as it has been very

well obferved by the King's Council, that they

are never like to obtain any Difpenfation or Par-

don, if they fliould forfwear the mfelves to defeat

the Defigns of the Popifli Party ; and therefore

it is a very inconfiderable Objeftion, and in this

Cafe hath no Weight.

But
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But then he does infift upon itj that Captain

Blair is not to be believed ; and there are

two Objeftions he makes againft him. Firil,

That he did deny that he knew any thing

of the Plot. For Blair being upon this Oc-

Cafion brought Prifoner to the Gate-houfe^ and

afterwards upon a Difcourfe of fome News in

the Flying Poft, wherein it was mentioned, that

Captain Blair had confefs'd all, and made a full

Difcovery, and thereupon he Ihould fay. He was

innocent of the Plot, and knew nothing of it.

You, Gentlemen, are to confider the Weight of

this Objeftion. Firft, Suppofe he had faid fo, it

might be, he was not willing ( as he was not

oblig'd ) to own it, and would not confefs it at

that time, and to thofe Perfons. It was not his

Intereft and Prudence to be too open ; and there-

fore it does not follow, but becaule a Man would

not truft others with his Confeffion, but deny'd his

Knowledge of a Plot when there was no Occafion

for him to own it, that now he fwears it pofitively,

therefore he (hould fwear falfely.

But Secondly, Captain Blair, who was called

for the Vindication of himfelf, and his Teftimo-

ny, has upon his Oath declared to you, that he

did not fay he knew not any thing of the Plot,

but did deny any Concern in, or Knowledge of

the Aflaffination. Now this Bufinefs, for which

Sir John Freind is tried, is not for being a Party

in the defigned Aflaffination, but of a Defign

with Force to depofe the King, and reflore King

James.

Then as to the other Matter that was upon Fri-

day Night laft ; Courtney the Writnefs fays, that

he came to Captain Blair's Chamber, and took

Notice of his being to be a Witnefs at Hicks's-

Hall the next Day, and faid, I pray God direft

you ; and he fays his Wife, then prefent, faid it

was againfl his Confcience, and he feemed to be

in very great Trouble about it, and owned as

much. But now Captain 5/i3zr himfelf, being ex-

amined upon his Oath, does deny pofitively, that

either he or fhe faid any fuch thing as that it was

againfl his Confcience : He fays, that Courtney

got in to him on Purpofe to furprize him,

and he was aware of it, and his Defign being

to keep himfelf free from all Company, he

gave Direftions to the Keeper ( as the Keeper

himfelf fwears ) to let no Body come to him

but his Wife -, and Mr. Courtney intruded him-

felf upon him.

Befides, Gentlemen, you are to confider the

Probability of that which Mr. Courtney faith :

When a Man is to be a Witnefs the next Day

upon a Bill of Indiftment before a Grand Jury,

that he fhould be fo indifcreet, as to tell any Bo-

dy he was going to fwear againfl his Confcience,

is ftrange and very unaccountable. You are there-

fore to confider of this whole Matter, wh^t Evi-

dence Captain Blair has given, and the Import of

it, and the Weight and Credibility of that Evi-

dence which is given againfl him.

Then Sir John Freind infifls upon another Mat-

ter: Says he, I am a Proteflant, and it is not

likely, that I that am a Proteflant fhould confpire

with Papifls againfl Proteflants; and for that he

has called eight WitnefTes, who tell you they

have known him, fome twenty Years, fome more,

others ten, and that they have frequently con-

verfed with him, and never knew that he was

ever popifhly affefted, and they have been fre-

quently in hb Company fince the Revolution, and

02,5

they never knew that at any time he refle6led up-
on the Government; nay, I think one faid, that

once he did reprove a Man for talking undecently
of the Government ; that he ufed conflantly to

go to Church four or five Years ago (though
there is no Account of that fince). And particu-

larly there is one Mf. Lupton that was his Chaplain^
and he tells you he was in his Houfe ; and there

he read the Common-Prayer in the Family fince

the Revolution, and pray'd for the King and the
late Queen, and Sir John Freind s^2S often prefent

at the Prayers, and particularly when he prayed
for the prefent King, and the late Queen •, but
he fays he himfelf has been gone thence five

Years, and has been little converfant with him
fince.

There is another Witnefs tells you, he has

been in Sir John Freindh Company divers times,

whom he believes to be a Proteflant of the

Church of England, and hath had a Difcourfe

concerning the prefent Government; and that

Sir John Freind faid, that tho' he could not
take the Oaths, and thereby conform to, the

Government, yet he was refolved to live qui-

etly under it; and would not engage in any
Manner of Plot ; for he that catched him in the

Corn fhould put him in the Pound.
This is the Sum and Subftance of the Evidence

on both Sides ; and you. Gentlemen, are to con-
fider the Weight of this Part of his Defence too ;

whether it be a fufHcient Anfwer to the Evidence
given againfl hini, and has Weight enough to out-

ballance what the WitnefTes for the King have
fworn ? For although he was a Proteflant, yet ic

is plain he had no great Liking to the Govern-
ment ; and therefore would not take the Oaths

;

and though he was prefent at the Common-Prayer,
when the King and Qyeen were prayed ^or, yet

whether he joined in thofe Prayers is very uncer-

tain. There are a great many, vv'ho are not very

well affefted to the prefent Government, that

come to Church, and are prefent at the publick

prayers ; but it may be a very great Doubt whe-
ther they join in their Prapers for the prefent Gq-
vernment or no; his Confcience that fcruples

the taking the Oaths, might fcruple that too ;

but whether Sir John Freind's being a Proteflant,

and his Declaring he would never be in a Plot,

be a fufficient Proof, that therefore he never was
in one ; and that his former Difcourfe of that

Kind fhould difcredit thefe WitnefTes, that have
fworn he has been fo much concerned in a Plot,

you are to confider ; and comparing the Weight
and Nature of the Evidence on the one Side, and
the other, it mufl be left to your Determination^

Then there is another Thing that he did infifl

upon, and that is Matter of Law. The Statute of

the 25th Ed. 3. was read, which is the great Sta-

tute about Treafons ; and diat does contain divers

Species of Treafbn, and declares what fhall be

Treafon. One Treafbn is the Compaffing, and
imagining the Death of the King ; another is the

levying War: Now, fays he, here is no War
aftually levied ; and a bare Confpiracy or Defign

to levy War, does not come within this Law
againft Treafon. Now for that, I muft tell you,

if there be only a Confpiracy to levy War, it is

not Treafon : But if tlie Defign and Confpiracy

be either to kill the King, or to depofe him, or

imprilbn him, or put any Force or Reflraint upon
him, and the Way and Method of effefting of
thefej is by levying a War, there the Confulta-

tion
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tion, and the Confpiracy to levy a War for that

Purpofe, is High Treafon, tho' no War be levied:

For fuch Confultation and Confpiracy is anOvert-

A61, proving the Compading the Death of the

King, which is the fiift Treafon mentioned in

the Statute of the 25th of Ed. 3. For the Words
of that Statute are ; 'Thai if any Man fhall compafs.,

or imagine the Death of the King. Now becaule

a Man defigns the D^^ath, Dcpofition, or Deftruc-

tion of the King, and to that Defign, agrees and

confults to levy War, that this fhould not be

High-Treafon, if a War be not adlually levied,

is very ftrange Doftrine, and the contrary has

always been held to be Law. There may a

War be levied without any Defign upon the

King's Perfon, or endangering of it; which, if

aftually levied, is High-Trcafon ; but a bare

Defigning to levy War, without more, will not

be Treafon. As for Exam-
* Rifing with Force pje *

; if Perfons do affem-
to pull down all Inclo- ^^^ themfelves, and ad with
fures, to expell Stran- ,_, r^ r r
gers, to pull down Baw- Force in Oppofition to fome

dy-Houfes, is levying Law, vyhich they think in-

of War, and Treafon; convenient, and hope there-
but a bare Purpofing

^ ^^ j^ repealed ; this
and Dedgning to rane . •', P ,^,. ^ j t^
fuch a Force, for fuch IS levying a War and Trea-

a Purpofe, is not Trea- fon, though purpofing and
fon- defigning it is not fo : So

when they endeavour in

great Numbers with Force to make Ibme Re-

formation, of their own Heads, without purfuing

the Methods of the Law, that is a levying of

War, and Treafon, but the Purpofing and De-

figning it, is not fo.

\But if there be, as I told you, a Purpofe and

Defign to deflroy the King, and to depofe him

from his Throne, or to reftrain him, or have any

Power over him, which is propofcd or defigned

to be efFedled by War that is to be levied, fuch

a Confpiracy and Confultation to levy War for

the bringing this to pafs, is an Overt-Adt of High-

Treafon. So that, Gentlemen, as to thatObjeftion,

that he makes in Point of Law, it is of no Force,

if there be Evidence fufficient to convince you,

"that he did confpire to levy War for fuch an End.

Gentlemen, the Evidence you have heard what

it is, you may confider the Weight of it, and

the Circumftances that do attend it ; and likewife

the Anfwers that have been given by the Prifoner

to invalidate that Evidence, and to prove the

Improbability of what they have teftified againft

him. You have heard, I fay, the Evidence on the

one Side, and the other ; if you are not fatisfied

,

that what the Witnefies have fworn is true, that

Sir John Freind did engage in fuch a Defign for

fuch a Purpofe, then you are to acquit him ; but

on the other Side, if you believe that Sir John
Freind is guilty of what the WitneflTes have de-

pofed againft him, then you are to find him Guilty.

Juryman. My Lord, we defire we may have

that Letter with us that was produced here.

L.C. J. No, no, you cannot have it by Law.

Juryman. May it not be left with the Foreman,

my Lord ?

L.C. J. No ; but you may look upon it in Court

before you go away, if you will.

Then the Letter was handed to the Jury, and

one of them handed it to the Prifoner.

L. C. J. Why do you do fo ^ You fhould not

give the Prifoner the Letter.

Juryman. It was done to fee whether it v;as his

Hand ; and we defire, if there be any Body here

that knows his Hand-writing, or that faw him
write it, may be produced.

L. C. J. Why ? Did not he own the Letter

to the Witnefs afterwards ? It was fwora to you
he did ; and that he met according to the Ap-
pointment in the Letter, and that Money was
paid.

Then the Jury withdrew to confider of their

VerdiB.^ and an Officer was fworn to keep

them according to Law, till agreed; and
about garter of an Hour afterwards they

returned into Court, and the Prifoner was
brought to the Bar.

CI. of Arr. Gentlemen, Anfwer to your Names.
Thomas Clark

Mr. Clark. Here.

{Andfo did all the reft of the Twelve.)

CI. of Arr. Gentlemen, are you agreed of your
Verdia.

Jury. Yes.

CI. of Arr. Who fhall liiy for you ?

Jury. Our Foreman.
CI. of At. Sir John Freind, hold up thy Hand,

{which he did) Look upon the Prifoner: How fay

ye, is he guilty of the High-Treafon whereof he
Ifands indided, or Not guilty ?

Foreman. Guilty, my Lord.

CI. of Arr. What Goods or Chattels, Lands or

Tenements, had he at the Time of the High-
Treafon committed, or at any Time fince ?

Foreman. None to our Knowledge.
L C. J. Jaylor, look to him, he is found Guilty

of High-Treafon.

CI. of Arr. Then hearken to your Verdift as the

Court has recorded it. You fay that Sir John
Freind is guilty of the High-Treafon whereof he
ftands indifted, but that he had no Goods, nor

Chattels, Lands, nor Tenements, at the Time
of the High-Trcafon committed, or at any Time
fince, to your Knowledge.

L. C. J. Difcharge the Jury.

CI. ofArr. Gendemen, the Court difchargesyou,

and thanks you for your Service.

L. C. J. Then we had befl to adjourn the Court
till to-morrow Morning.

CI. of Arr. Oyer, make Proclamation.

Cryer. Oyez, Oyez, Oyez : All Manner of Per-

fons that have any thing more to do, at this

General SelTions of the Peace, SefTions of Oyer

and Terminer, holden for the City of London ;

and Gaol-Delivery of Newgate, holden for the

City of London, and County of Middlefex, may
depart hence for this Time, and give their At-
tendance here again, to-morrow Morning at feven

of the Clock, and God fave the King.

Then the Prifoner was carried back to New-
gate, and was brought the next Day to the

Bar to offer what he had to fay for Stay of
Judgment ; and afterwards received Sen-

tence of Death, as a Traytor.

CLV. The
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CLV. The Trial of Sir WilliAm ParkVns, Knight^ at the

Old Baily, /ir High-Treafon, March 24. 1695. 8 W. IIL

Tuefday, March 24. 1 69 5.

This Day the Trial of Sir William Parkyns, Kn/.

came on at the Sejfions-Houfe in the Old-Baily,

for High Treafon.

Clerk of the Arraignments

.

"^"^ RYER, make Proclamation.

Cryer. Oyez, Oyez, Oyez. All

Manner of Perfons that have any

thing more to do at this General

________^_ Seffions of the Peace, Seflions of

Oyer and Terminer^ holden for the City of Lon-

don ; and Gaol - Delivery of Newgate, holden

for the City of London^ and County of Mid-

dlefex, and were adjourned over to this Day,

draw near, and give your Attendance, for now

they will proceed to the Pleas of the Crown for

the fame City, and County ; and God fave the

King.

CI. ofJr. Middlefea. Cryer, make Proclamation,

Cryer. Oyez, You good Men of the County of

MddlefeXy fummoned to appear here this Day,

to try between our Sovereign Lord the King,

and the Prifoner that ftiall be at the Bar, anfwer

to your Names as you fhall be called, every

Man at the firft Call, upon Pain and Peril fhall

fail thereupon.

Then the Jury that were returned in the Pan-

nely were all called over and the Appearances

of thofe who anfwered to the Call, were

recorded.

About ten of the Clock the Judges (to wit)

the Lord Chief Juftice Holt, the Lord

Chief Juftice Treby, and Mr. Juftice Rokeby

came into the Court.

CI. of Ar. Set Sir William Tarkjns to the Bar.

(Which was dojie.) Sir William Parkyns, hold up

thy Hand.
Parkyns. My Lord, if you pleafe, I humbly beg

the Favour of one Word before I am arraigned.

My Wife coming to fee me in my Diftrefs, fent

up a Trunk of Linnen for our Ufe, and the She-

riffs o^ London have feized it, and do detain it.

It has Linnen in it, and all her neceffary Things,

and all Things have been torn from me, fince

I was apprehended, but what is there ; I have

nothing to fubfift upon but what is there ; for no

Money can I get from any Body, no Body will

pay us a Farthing.

Mr. S\\tn^ Buckingham. My Lord, we were fent

for to Mr, Secretary Trimball's Office, and when

we came there, there was a Trunk that had

been feized, as belonging to Sir William Parkyns;

and when we came thither it was opened, and

there was in it fome Houfhold Linnen, and fome

Plate ? and Mr. Secretary Trumball was pleafed,

after having fearched the Trunk, to feal it up,

and deliver it to my Brother and me, to be kept 5

and this is all we know of it.
•

* L. C. J. Where was this Trunk * Sir John

feized ?
^olt.

Mr. Sh. Buckingham. We found it in the Secre-

tary's Office, and it was delivered to us there, and
we gave a Receipt for it to bring it down again

when called for ? we did not feize it.

L. C. J. Look ye. Sir William Parkyns, your

Trunk was feized I fuppofe in order to fearch for

Papers.

Parkyns. Yes, I believe it was ; but I hope it

fhall be delivered back now they have found no-

thing in it, and I have nothing elfe to fubfift upon
but what is there.

L. C. J. Is there any Plate there ? What is

there in the Trunk ?

Mr. Sh. Buckingham, There is fome Diaper and
Damask Linnen, a Carpet, and fome Pieces of

Plate, two or three hundred Ounces of Plate,

for ought I know. We had it from the Secre-

tary's Office ; we did not feize it.

\7hen the Judges confulted among themfehes.]

L. C. J. He ought to have his Plate to fell,

to fupport him that he may have Bread.

Parlyns. Will your Lordfhip pleafe to direft

the Sheriff to deliver it back.

L. C. J. Well, fome Care or other fhall be

taken in it.

Parkyns. My Lord, I have nothing to fubfift

upon, unlefs I can make Ibmething of what is

there ; I have a Wife and four Children, and no-

thing to fubfift upon.

L. C. J. Let your Wife make Application for

it at the Secretary's, it cannot now be done here.

Why did you not make Complaint of it before ?

If you had, Care had been taken in it.

Park. I was told there was a Petition ; for,

my Lord, I was a clofe Prifoner, and they told me
there was a Petition ; but my Wife never men-
tioned any thing of it to me while afterwards 3

and they talk'd of an Order of Council that they

had for the Sheriff's feizing it ; but when I came
to enquire into it, there was no Order about it,

but only to fearch and examine it.

L. C. J. Well, fome Order fhall be taken

about if,

Mr. Sh, Buckingham. My Lord, we have given

a Receipt to the Secretary for it.

L. C. J. But he muft have wherewithal to fub-

fift and buy him Bread while he is in Prifon.

Mr. Sh. Buckingham. My Lord, I fee Mr. Bur-

leigh there, who was Sir John Freind's Sollicitor

;

I would humbly move your Lordfhip, that it may
be inquired into, how he came by the Pannel of

the Jury yefterday? For it feems to refieft upon
us, as if we had given the Prifoner a wrong
Pannel,

Mr, Juft, Rokeby. No, I think there can be no
Reflexion upon you; but I think it would be

very proper to have the Matter examined.

L. C. J.
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L. C. J. Ay, let Burleigh come in ; [which he

- did.] Pray, how came you by the Pannd which

you gave to Sir John Freind ?

Burleigh. My Lord, I had three feveral Co-

pies fent me by Sir John Freind's Friends, to the

Horn Tavern about three or four a Clock, and I

deliver'd one of them to Sir John Freind ; but he

had one before I dehvered mine.

L. C. J. Who fent them to you, or brought

them to you ?

Burleigh. I had them brought to me by a

Porter.

Mr. Baker. You know you might have had it

from the proper Officer, for asking.

Burl. I had them brought me from Sir John

Freind's Freinds.

L. C. J. Can you tell who had it from the

Sheriff?

Burl. My Lord, I know not: I had three Co-

pies fent me in a Quarter of an Hour's Time

;

whence they came I know not ; the Sheriff knows

me, and every Body elfe.

Mr. Sh. Buck. I do know you, and would have

you be fair in your Praftice.

Mr. Baker. The Inquiry is made, becaufe a falfe

Copy is put upon him -, you might have had a

true Copy, if you had applied yourfelf right.

Bur/. I fent to Mr. Farringdon for it.

L. C. J. The Sheriff delivered it the Secondary,

who is the proper Officer.

Mr. J. Rokeby. Sir John Freind faid he had it

from him yefterday.

Burl. But he had one before ; how he came by

it, I can't tell ; nor whence thofe came that were

brought to me,

Mr. J. Rokeby. If you will not take care to go

to the right Place, it is no Body's Fault but your

own, if you fuffer by it.

Burl. I was with my Lady, and delivered a

Petition for this Trunk.

L. C. J. But it feems it was under the Conu-

zance of the Secretary, and Direction was given

to go thither ; fome Care or other muft be taken

in it, and fhall ; but go on now to Arraign the

Prifoner.

CI. of Arr. Hold up thy Hand, (which he. did.)

Thou ffandeft indifted in Middlefex, by the Name
of Sir William Parkyns., late of the Parifh of St.

Paul Covenl-Garden, in tht County oi Mddlefex,

Kt. For that. Whereas an open, and notorioufly

publick, and moft Iharp, and cruel War, for a

long time hath been, and yet is, by Sea and by

Land had, carried on, and profecuted by Lewis

the French King, againft the moft Serene, moft

lUuftrious, and moll Excellent Prince, our Sove-

reign Lord William the Third, by the Grace of

God, of England, Scotland, France, and Ireland,

King, Defender of the Faith, ^c. During all

which Time, the faid Lewis the French King, and

his Subjeds were, and yet are Enemies of our

faid Lord the King that now is, and his Subjeds,

You the faid Sir William Parkyns, a Subjeft of our

faid Sovereign Lord the King that now is of

this Kingdom of England, well knowing the

Premifes, nor having the Fear of God in your

Heart, not weighing the Duty of your Allegi-

ance, but being moved and feduced by the In-

ftigation of the Devil, as a falfe Traitor againft

the faid moft Serene, moft Clement, and moft

Excellent Prince, our faid Sovereign Lord William

the Third, now King oi England, ^c, your Su-

preme, True, Natural, Rightful, Lawful, and

Undoubted Sovereign Lord -, the cordial Love,
and true and due Obedience, Fidelity and Allegi-

ance, which every Subjeft of our faid Lord the

King that now is, towards him our faid Lord
the King, fhould bear, and of Right ought to

bear, withdrawing, and utterly to extinguifh, in-

tending and contriving, and with all your Strength

purpofing, defigning and endeavouring the Go-
vernment of this Kingdom of England, under him
our faid Lord the King that now is, of Right,
duly, happily and very well eftablifhed, alto-

gether to fubvert, change and alter ; as alfo the

fame our Sovereign Lord the King to Death and
final Deftrudlion to put and bring ; and his

faithful Subjefts, and the Freemen of this King-
dom of England^ into intolerable and moft mile-

rable Slavery, tio the aforefaid French King, to

fubdue and bring ; the firft Day of July, in

the feventh Year of the Reign of our faid Sove-

reign Lord the King that now is, and divers

other Days and Times, as well before as after, at

the Parilh of St. Paul Covent-Garden aforefaid, in

the County aforefaid, falfely, malicioufly, devilifh-

ly and traiteroufly did compafs, imagine, con-

trive, purpofe, defign and intend our faid Sove-

reign Lord the King that now is, then your Su-

preme, true, natural, rightful and lawful Sove-

reign Lord, of and from the Regal State, Title,

Honour, Power, Crown, Command, and Go-
vernment of this Kingdom of England, to depofe,

caft down, and utterly to deprive ; and the

fame our Sovereign Lord the King, to kill, flay,

and murder ; and the aforefaid Lewis the French

King, by his Armies, Soldiers, Legions, and Sub-

jedts, this Kingdom of England to invade, fight

with, conquer, and fubdue, to move, ftir up,

procure and aid ; and a miferable Slaughter

among the faithful Subjefts of our faid Lord the

King throughout all this whole Kingdom of Eng-

land ; to make and caufe ; and that you the faid

Sir William Parkyns, to the aforefaid Enemies of

our faid Lord the King that now is, then and
there, during the War aforefaid, traiteroufly

were adhering and aiding ; and the fame moft

abominable, wicked and devililh Treafons, and
traiterous Compafllngs, Contrivances, Intentions,

and Purpofes of yours aforefaid, to fulfil, perfedt

and bring to effed: ; and in Profecution, Perform-

ance, and Execution of the traiterous Adhefion

aforefaid, you the fiid Sir William Parkyns, as fuch

a falfe Traitor, during the War aforefaid, to

wit, the fame firft Day of June in the Year above-

faid, at the Parilh aforefaid, in the County afore-

faid, and divers other Days and Times, as well

before as after, there and elfewhere in the fame
County, falfely, malicioufly, advifedly, fecretly,

and traiteroufly, and with Force and Arms, with

one Robert Charnock, (late of High-Treafon, in

contriving and confpiring the Death of our faid

Sovereign Lord the King, that now is, duly con-

vidted and attainted) and with divers other falfe

Traitors, to the Jurors unknown, did meet, pro-

pofe, treat, confult, confent, and agree, to procure

from the aforefaid Lewis the French King, of his

Subjefts, Forces, and Soldiers, then and yet Ene-
mies of our faid L,ord the King that now is, great

Numbers of Soldiers and armed Men, this King-
dom oi England to invade and fight with, and to

levy, procure and prepare great Numbers of
armed Men, and Troops, and Legions againft

our faid Sovereign Lord the King that now is, to

rife up and be formed i and with thofe Enemies

at
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at and upon fuch their Invafion and Entrance into

this Kingdom of England, to join and unite ; Re-
bellion and War againft him our faid Sovereign

Lord the King, within this Kingdom of England,

to make, levy, and wage ; and the fame our So-

vereign Lord the King fb as aforefaid to depofe,

and him to kill and murder. And further, with

the faid falfe Traitors, the fame firft Day of July,

in the Yearabovefaid, at the Parifli aforefaid, in

the County aforefaid, traiteroufly you did con-

fult, confent, and agree to fend the aforefaid Robert

Charnock as a Meflenger from you the faid Sir JVtl-

liam Parkins, and the fame other Traitors un-

known, as far as, and into the Kingdom oi France,

in Parts beyond the Seas, to James the fecond,

late King of England, to propofe to him, and de-

fire of him to obtain of the aforefaid French King,

the Soldiers and armed Men aforefaid, for the In-

vafion aforefaid to be made ; and Intelligence and

Notice of fuch their traiterous Intentions, and

Adhefions, and all the Premifes to the faid late

King James, and the faid other Enemies and their

Adherents, to give and exhibit 1 and them to in-

form of the faid Things, Particulars, and Circum-

Itances thereunto relating ; as alfo Intelligence

from them of the late intended Invafion, and

other Things and Circumflances concerning the

Premifes, to receive, and them to you the faid Sir

TVilliam Parkyns, and the faid other Traitors in

this Kingdom of England, to fignify, report and

declare, in AfTiftance, Animation, and Aid of the

faid Enemies of our faid Sovereign Lord the King
that now is, in the War aforefaid, and to ftir up

and procure thofe Enemies the more readily and

boldly this Kingdom of England to invade, the

Treafons and traiterous Contrivances, Compaf^

fings, Imaginations and Purpofes of you the faid

Sir William Parkyns aforefaid, to perfed and fulfil,

and all the Premifes the fooner to execute, manage

and perform^ and the Invafion aforefaid to ren-

der and make the more eafy, you the foid Sir Wil-

liam Parkyns afterwards, to wit, the loth Day of

February, in the Year abovefaid, at the Parifti afore-

faid, in the County aforefaid, and divers other

Days and Times, as well before as after, there and

elfewhere in the fame County, falfely, malicioufly,

advifedly, fecretly, traiteroufly and with Force

and Arms, with the aforefaid Robert Charnock, and

very many other falfe Traitors, to the Jurors

unknown, did meet, propofe, treat, confult, con-

fent and agree, him our faid Sovereign Lord the

King that now is, by lying in wait and deceit,

to afTafllnate, kill and murder -, and that execra-

ble, abominable and deteflable A-flafTination and

Killing the fooner to execute and perpetrate, after-

wards, to wit, the fame Day and Year, there

traiteroufly you did treat, propofe and confult

with thofe Traitors, of the Ways, Methods, and

Means, and the Time and Place where, when,

which Way, and how our faid Sovereign Lord

the King, fo by lying in wait, the fooner might

be killed and flain, and did confent, agree and

affent with the fame Traitors, that forty Horfe-

men or thereabouts of thofe Traitors, and others

by them and you the faid Sir William Parkyns, to

be hired, procured and paid, with Guns, Car-

bines and Pillols, with Gun-Powder and Leaden-

Bullets charged, and with Swords, Rapiers and

other Weapons armed, Ihould lie in wait and

be in Ambufli our faid Lord tlie King in his

Coach being, when he fhould go abroad, to at-

tack, and that a certain and competent Number
Vol, IV.

of thofe Men fo armed, fhould fet upon the

Guards of our faid Lord the King then and there

attending him, and being with him, and fhould

over-power and fight with them, whilft others

of the fame Men lb Armed, him our faid Lord
the King fhould kill, flay, and murder ; and
that you the faid Sir William Parkyns, then and
there, did take upon you to provide five Horfes
for thofe Men which fhould lb kill and murder
our faid Sovereign Lord the King -, and alfo

that you the faid Sir William Parkyns, your Trea-
fons, and all your traiterous Intentions, Defigna

and Contrivances aforefaid, to execute, perpe-

trate, fulfil and bring to Effeft, afterwards, to

wit, the Day and Year lafl: abovefaid, at the

Parifli aforefaid, in the County aforefaid, divers

Horfes, and very many Arms, Guns, Carbines,

Rapiers and Swords, and other Weapons, Am-
munition and Warlike Things, and Military In-

flruments, falfely, malicioufly, fecretly, and trai-

teroufly did obtain, buy, gather, and procure,

and to be bought, obtained, gathered, and pro-

cured did caufe, and in your Cuflody had and
detained with that Intention them in and about

the detefl:able, abominable and execrable AflTafll"

nation, Killing, and Murder of our faid Lord the

King, and the Invafion aforefaid, as aforefaid, to

ufe, employ and beflow j and alfo your Trea-

fons and all your traiterous Intentions, Purpo-

fes, and Contrivances aforefaid, to execute, per-

petrate, fulfil and fully bring to EfFeft ; you the

fiid Sir William Parkyns, afterwards, to wit, the

Day and Year lafl abovefaid, at the Parifh afore^

faid, in the County aforefaid, falfely, mali-

cioufly, advifedly, fecretly and traiteroufly, di-

vers Soldiers and Men Armed, and ready to be

Armed, after the faid deteftable, abominable and
execrable AfTafllnation, Killing, and Murder of

our faid Sovereign Lord the King, fo as afore-

faid fhould be done, perpetrated and committed,

to rife, and mufler, and War and Rebellion

within this Kingdom of England to make and

wage, and with the Enemies of our fiid Lord the

King, Foreigners and Strangers, Subjeds and

Soldiers of the faid Lewis the French King, being

about to invade this Kingdom of England, at and

upon their Invafion and Enterance into this King-

dom then expedled to be fhortly made, themfelves,

together with you the faid Sir William Parkyns,

to join and unite, and into Troops and Legi-

ons to form, you did levy, lifl:, and retain,

and did procure to be levied, lifl:ed, and re-

tained, and thofe Soldiers and Men for the Trea-

fons, Intentions and Purpofes aforefaid, then

and there, and afterwards in Readinefs you had,

againft the Duty of your Allegiance, and againfl

the Peace of our faid Sovereign Lord the King

that now is. His Crown and Dignity ; as alfo

againft the Form of the Statute in this Cafe made

and provided.

How fay'ft thou, Sir William Parkyns, Art

thou Guilty of this High-Treafon whereof thou

ftandeft indifted, or Not Guilty ?

Parkyns. Not Guilty.

CI. of Arr. Culprit. How wilt thou be Tryed ?

Parkyns. By God and my Country.

CI. of Ar. God fend thee good Deliverance.

Parkyns. My Lord, If your Lordfhip pleafes

to favour me with a Word or two.

L. C. J. Aye, What fay you Sir ?

Parkyns. My Lord, I have been kept in hard

Prifbn ever fince I was committed, no Body has
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been fuffer'd to come to me till Friday laft, then

my Council carnae to me ; and being charged with

many Fafts as I fee in this Indiftment, it will be

neceflary to have divers Witneflcs to clear my-

felf of thefe Particulars ; they are difpers'd up

and down, and I have had no Time to look af-

ter them, and therefore I beg your Lordfhip to

put off my Trial till another Day.

L. C. 7. When had you firft Notice of your

Trial ? ^

Parkyns. The firft Notice of my Trial was on

IVednefday laft, in the Afternoon.

L. C. J. That is a fufficient Time of Notice,

fure you might have provided your Witnefles,

and prepar'd for it by this Time.

Parkyns. But, my Lord, being kept fo clofe

Prifoner, I had no Opportunity for it -, for it was

not pofllble for me to get any Body to come to

me, till Friday Noon, not fo much as my Coun-

dl, and thtn there was but two Days, Saturday

and Monday, (for Sunday is no Day for any Bu-

finefs) and it is impoflible for me to be ready in

the Manner that I ought to be. It is a perfed:

Diftrefs, and Hardfhip upon me, to be put fo

foon upon my Trial, without my Witnefles, and

what fhould enable me to make my Defence

;

therefore I humbly intreat your Lordfhip to put

it off till another Day. .

L. C. J, What Witnefsdoyou want, S'lv PViliiam?

Parkyns, I have divers Witnefles, my Lord,

that can give an Account where I was from

time to time, but they are many of them out of

Town, and I have fent about every Way, but

cannot get them together in fo ftiort a Time.

L. C. J. When had he Notice of his Trial ?

Mr. Baker. On Wednefday I told him, that he

muft expeft to be try'd this Day, and withal,

that if he would name me any Council, that he

would have come to him, he fhould have an

Order next Morning for them. *

L. C. J. You were told, it feems, on Wednefday

that you might have what Council you-would.

Mr. Baker. And he had an Order upon l^urf-

day Morning for his Council.

Parkyns. I could not have it without Applica-

tion to the Court at White-Hall, and could have

no Body come to me till 1'hurfday, and it was

Friday before I could get my Council to me.

X. C. J. You might have fent for your Wit-
neflfes.on Ihurfday, and imploy'd fome body
about that Matter then.

P^?rj^«j. The Sollicitor that I employ'd, was,
imploy'd otherways, and I could not employ
any Bociy elfe,

, L. C. y. Yes, you might have employed any
other about that Bufinefs.

Parkyns. I had no Body to fend, I was kept
clofe, and no Body permitted to come to me.

L. C. J. Your Sollicitor you defir*d had Leave
to come to you.

. Mr, Baker. You know that thofe you lent for,

you had an Order for.

Parkyns. I could not get him till Ihurfday to

me, I had no Mefl^engers to fend till tlien.

Mr, Baker. I gave the Keeper Direftion, to

.Jet him have Perfons come to him to fend on any
Errand.

L. C. J. The Keeper had Orders, it feems, to

iet any Meflienger come to you, and he would
have help'd' you to fome Body, to fend of this

iErrand to be fure.

Keeper. I always did it, as foon as I know they
Ijave Notice of their Trial

Parkyns. But the Keeper is not always in the

Way, and befides, when I had Notice given me
of my Trial, it was Execution Day, and he was
not at home that Day.

L. C. J. He names no Witnefles, only he fays

he has divers Witnefles, neither is there any
Oath made of any Witnefles : Pray how long is

it fince you were committed ?

Parkyns. I was committed this Day Fortnight.

L. C. J. Your Commitment charged you with

High-Treafon, and therefore you knew what you
flood accus'd of; were you not committed for

High-Treafon ?

Parkyns. Yes, my Lord, I believe I was.

Mr. Sol. Gen. (SirJohn Hawles,)my Lord, he had
a very fair Time to prepare for his Defence,

for he faw his Name in the Proclamation a good
while before he was taken, and there it is declar'd,

what he ftands charg'd with.

L. C. J. You might have had a Copy of your

Commitment, you had a Right to have it, and
thereby you might have feen what you were ac-

cufed of.

Keeper. We never do deny it, if it be demanded.

L. C. J. You cannot deny if, you know what
Penalty you are under if you do.

Parkyns. NoBody was permitted to come to me.

L. C. J. You might have ask'd for a Copy, or

any Body elfe, for you had Notice of your Trial

fo long ago as Wednefday laft.

Mr. Baker. I gave him Notice of his Trial on
Wednefday, and then told him he muft pre^re for

it againft this Day ; he faid he would endeavour

to petition for a longer Time, I told him it would

be in vain, for he muft prepare for his Trial to

Day, and could have no longer Time.

L. C. J. Sir William, truly we do not fee any

Reafon to put off the Trial upon thefe Sug-

geftions.

Parkyns. My Lord, it is very hard ; then I

humbly beg I may have the Favour, that I may-

have Council allow'd me, I have no Skill in

Indiftments.

L. C. J. We cannot allow Council.

Parkyns. My Lord, if I have no Council, I do
not underftand thefe Matters, nor what Advan-
tage may be proper for me to take in thefe Cafes.

L. C. J. You are not ignorant. Sir William, that

Council has been always refufed when deCred in

fuch Cafes,

Parkyns. My Lord, there is a new Aft of Par-

liament that is lately made, which allows Council.

L. C. J. But that does not commence yet. Sir

William.

Parkyns. My Lord, it wants but one Day,

L. C. J. That is as much as if it were a much
longer Time : For we are to proceed according to

what the Law is, and not what it will be.

Parkyns. But it is declarative of the Common
Law, becaufe it fays it was always juft and rea-

sonable.

L. C. y. We cannot alter the Law till Law-
makers do it,

Parkyns. Will your Lordfliip be pleafed to let

it be read ?

L. C. J. Ay, if you have a Mind to it, it fhall

be read,

Parkyns. Yes, if your Lordfliip pleafes.

L. C. y. Read it.

CI. cfJr. (Reads.) An Aft for Regulating of

Trials in Cafes . of Treafon, and Miiprifion of

Treafon. " -
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All thefirft Paragraph of the netv Atl was read,

L. C. J. Look ye. Sir JVilUamParkyns, this Law
has not taken any EfFedt as yet ; but the Law
flands as it did before the making of this Aft.

Parkyns. But, my Lord, the Law fays it's

juft and reafonable that it fhould be fo.

L. C. J. We go according to the Law as we
find it is.

Parkyns, And, my Lord, what is juft and rea-

fonable to Morrow, fure is juft and reafonable to

Day, and your Lordftiip may indulge me in this

•Cafe, efpecially when you lee how ftreight No-
tice I have had, and what a little Time has been

allowed me, that I am not able to make any De-
fence.

L. C. y. We cannot make a Law, we muft go
according to the Law, that muft be our Rule

and Direftion.

Parkyns. Yes, my Lord, but what is juft and

reafonable, fure is Law : the Law is grounded

upon Reafon.

L. C. y. The Parliament has thought fit to

make fuch a Law, which is to commence from

the 25th of this Month : It is not a Law till the

Time comes, that the Parliament hath appointed

for its being a Law.
Parkyns. But, my Lord, if my Notice had been

a convenient Notice, I had been within the Time
limited by the Aft of Parliament ; and no one

can want the Advantage of that Aft from hence-

forward, nor fufter for fuch Want but my felf,

which is a particular Hardfhip upon me.

L. C. y. We cannot alter the Law, we are

bound by our Oaths to proceed according to the

Law, as it is at prefent,

Parkyns. Pray, my Lord, let the Trial be put

ofi'till another Day then.

L. C. y. You fliew no Reafon for it ; you name
no Witneffes that you want, nor have we any

Oath as we ought to have in fuch a Cafe.

Parkyns. I will do both if your Lordftiip will

oblige me to it.

L. C. y. There ought to be an Oath certainly,

but we think you have had fair and convenient

Notice : For you have had as much Notice as Sir

yohn Freind had, who was tried Yefterday.

Parkyns. As I am inform'd he was charged with

fingle Fafts about the Town, but I am charged

with many particular Things more than he was.

L. C. y. The Aft of Parliament fays nothing of

Notice of Trial ; that^ftill continues as it was

before ; and you have had very convenient No-
tice: Go on, Mr. Hardefly, to fwear the Jury.

CL ofAr. Sir William Parkyns., you the Prifoner

at the Bar, Thofe Men that you fhall hear called

and perfonally appear, are to pafs between our

Sovereign Lord the King and you upon Trial of

your Life and Death ; if therefore you will chal-

lenge them or any of them, you are to fpeak un-

to them as they come to the Book to be fworn,

. and before they be fworn.

Parkyns. I hope your Lordftiip will beefCoun-

cil for me then.

L. C. y. So we will ; we will do you all the

Right we can. Look ye, you know you may
challenge 35 without Caufe, and as many as you

will with Caufe, but no more than ^5 without

Caufe.

CI. of Ar. Sir Goddard Nelthorp.

Parkyns. I except againft him.

CI of Ar. Leonard Hancock., Efq;

Parkyns, I except againft hittij he is the King's

Servant.

Q\.ofAr. William Withers., Elqj

Par. I challenge him.

C\. of Ar. Samuel Powell, Elqj

Par. I challenge him.

CI. ofAr. William Northey, Efqj

Par. Well, I don't except againft hinfi.

CI. of Ar. Hold Mr. Northey a Book, {which

was done.) Look upon the Prifoner. You fhall

well and truly try, and true Deliverance make be-

tween our Sovereign Lord the King, and the

Prifoner at the Bar, whom you fhall have in

Charge, according to your Evidence ; So help

you God.
CI. of Ar. Thomas Tench.

Par. I challenge him.

Cl.ofAr. yohn Wolf.

Par. I challenge him.

CI. of Ar. fames Bodington.

Par. I challenge him.

CI. of Ar. yohn Smith:.

Par. I challenge him.

QX.ofAr. Edward Gould.
]

Par, I have no Exception againft him,'

{He was fworn.)

QX.ofAr. yohn Raymond.

Par. I challenge him.

CI. of Ar. Daniel Thomas.

Par. I have no Exception againft him.

{He was fworn.)

CI. of Ar. Ifaac Honeywood.

Par. I challenge him.

CI. of Ar. William Underwood,

Par. I challenge him.

Cl.ofAr. Arthur Bayley.

Par. I challenge him.

Cl.ofAr. Nehemiah Erming.

Par. I challenge him.

CI. of Ar. yohn Webber.

Par. I challenge him.

Cl.ofAr. yohn Cane-:
^

Par. I have no Exception to him.

Mr. Att. Gen. We challenge him for the King.'

CI. ofAr. Thomas Glover.

Par. I challenge him.

CI. of Ar. Henry Whitchcott.

Par. I have no Objeftion againft him.

(He wasfworn.)

CI. ofAr. Timothy Thornhury:

Par. I challenge him.

CI. of Ar. Dormer Sheppard.

Par. I challenge him.

CI. of Ar. yohn Temple.

Par. I challenge him.

Cl.ofAr. Nathaniel Gold.

Par. I have no Exception againft him.

Mr. Gold. My Lord, I am no Freeholder in

this County-

Mr. Baker. Nor have you no Copyhold, Sir ?

Mr. Gold. Yes, Sir, I have.

Mr, Att. Gen. However, let him be fe£ by.

CI. ofAr. Robert Breedon.

Par. I challenge him,

CI. of Ar. Thomas Taylor.

Par. I challenge him, he is the King's Ser-

vant.

CI. of Ar. yofeph Bliffett.

Par. I challenge him.

CI. of Ar. yohnBillier.

Par. I challenge him.

CL of Ar. Francis Chapman,
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Par. I challenge him.

CI. of Ar. John Ckeve.

Par. I challenge him.

CI. of Ar. Robert Bampton.

Par. I have no Exception to him.

(He was fworn.)

CI of Ar. William Atlee.

Par. I challenge him.

CI, of Ar. ihomas Sutton.

Far. I have no Exception to him.

{He was fworn.)

CI. of Ar. Thomas Edling.

Par. I have no Exception againft him.

{He was fiVorn.)

CI. of Ar. Robert Sanderfon.

Par. I have no Exception againft him.

{He was fworn.)

CI. of Ar. Ralph Marfh.

Par. I have no Exception againft him.

{He was fworn.)

CI. of Ar. Richard Sealing.

Par. Pray, Mr. Hardefiy., how many have I

challeng'd ?

Mr. Hardefly. I will tell you prcfently. Sir. »-

You have challenged 25.

Par. But there are two that I gave Reafon

for ? Do you put them in among them ? that is,

Mr. Hancock and Mr. Taylor as the King's Ser-

vants.

CI. of Ar. You may fpeak to my Lord about

it i but if that be allow'd, then there are but

23-

Par. Well, Sir, Go on then.

CI. of Ar. Richard Sealing.

Par. I challenge him.

CI. of Ar. William Partridge,

Par. I challenge him.

CI. of Ar. Nicholas Roberts.

Par. I challenge him.

CI. of Ar. Peter Lavigne.

Par. I challenge him.

CI. of Ar. Jofeph Whiflon.

Par. I have no Objedlion to him.

{He was fworn.)

CI. of Ar. Andrew Cook.

Par. I challenge him.

CI. of Ar. Samuel Hooper.

Par. I challenge him.

CI. of Ar. Thomas Heames.

Par. I have no Exception to him.

{He was fworn.)

L. C. J. Sir William Parens, you have chal-

lenged two, and have aflign'd the Caufe of your

Challenge, that is, Hancock and another, and

the Reafon of your .Challenge is, becaufe they

are the King's Servants. I am to acquaint you,

that is no Caufe of Challenge ; but however, the

King's Council do not intend to infift upon it, if

there are enough befides. They are willing to

go on with the Pannel ; and I Ipeak this, be-

caufe I would not have it go for a Precedent,

nor have it underftood that the Caufe you affign

is a good Caufe : But however, they will not

ftand with you, if there be enough to ferve.

Par. My Lord, I fubmit to itj the Jury is

full, I think.

CI. of Ar. No, there are but Eleven fworn yet.

Par. But how far have I gone in my Chal-

lenges ?

CI. of Ar. There are Four, which you may
challenge more.

Par. There are Two allow'd me, tho' it be

not a Precedent : Are there Four ftill ?

CI, of Ar. Yes, you may challenge Four more,

and no more, Edward Thompfon.

Par. I challenge him.

CI. of Ar. Nicholas Rufford.

Par. I have no Exception of him.

{He was fworn.)

CI. of Ar. Cryer, countez. William Northey.

Cryer. One, i3c. { and fo the refi *lill the

Twelve.)

CI. of Ar. Nicholas Rufford.

Cryer. Twelve good Men and true, ftand to-

gether, and hear your Evidence.

CI. of Ar. Cryer, make Proclamation.

Cryer. Oyez, If any one can inform rriy Lords

the King's Juftices, the King's Serjeant, the

King's Attorney-General, or this Inqueft now
to be taken, of the High-Treafon whereof the

Prifoner at the Bar ftands indifted, let them

come forth, and they Ihall be heard ; for now

the Prifoner ftands at the Bar upon his Deli-

verance, and all others that are bound by Re-

cognizance to give Evidence againft the Prifoner

at the Bar, let them come forth, and give their

Evidence, or elfe they forfeit their Recogni-

zance. And all Jury-Men of Middlefex that

halle appear'd, and are not fworn, may depart

the Court.

The Names of the Twelve fworn were thefe ;

William Northey., Efq;

Edward Gold, Efq;

Daniel Thomas, Efq;

Henry Whitchcot, Efq;

Robert Bampton, Gent.

Thomas Sutton^ Gent.

Thomas Edling, Gent.

Robert Sanderfon, Gent.

Ralph Marfh, Gent.

John Whifton, Gent.

Thomas Heams, Gt. and

Nicholas Ruffordy Gent,

CI. ofAr. S^rWilliam Parkyns, hold up thy Handj

(which he did. ) You that are fworn, look upon the

Prifoner, and hearken to his Caufe : He ftands

indifted by the Name of Sir William Parkyns, late

of the Parifti of St. Paul Covent-Garden, in the^

County of Middlefex, Knight, that whereas {prout

in the Indiftment, mutatis mutandis,) and againft

the Form of the Statute made and provided.

Upon this Indidment he hath been arraigned,

and thereunto hath pleaded Not Guiky, and for

his Trial hath put himfelf upon God and his

Country, which Country you are ; your Charge

is to inquire, whether he be Guilty of the High
Treafon whereof he ftands indifted, or Not
Guilty ; if you find that he is Guilty, you are

to inquire what Goods and Chattels, Lands,

Tenements, he had at the Time of the High,

Treafon committed, or at any Time fince : If

you find him Not Guilty, you are to inquire whe-

ther he fled for it; if you find that he fled

for it, you are to inquire of his Goods and Chat-

tels, as if you had found him guilty ; if you find

him Not Guilty, nor that he did fly for it, you

are to lay fo, and no more ; and hear your Evi-

dence.

Mr. Mountague. May it pleafe your Lordfhip,

and you Gentlemen of the Jury

Parkins. My Lord, your Lordfliip was pleafed

to lay, you would be my Council. I am igno-

rant in Matters of Indiftments, I beg if there

be any Fault in it, you will let me know it.

L, C. J. Truly I have obferv'd no Fault in it

;

I do not know of any.

II Mr.
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Mr. Momtague. Gentlemen, this Indiftment does

contain as heavy an Accufation, as can be laid

upon any Man, for it not only charges the Fri-

foner with a traiterous Defign of fubverting the

Government^ and raifing War and Rebellion with-

in this Kingdom ; which was to be done by ad-

hering to the King's Enemies, and promoting a

Foreign Invafionj but likewife with a Confpiracy

againft the Life of the King, which was to have
been taken away by a bloody Affaffination.

Gentlemen, the IndicStment fets forth. That
Sir William Parkyns, the Prifoner at the Bar, did

meet feveral Times with Charnock, and other falfe

Traitors ; and there it was confulted, and agreed

how they fhould procure French Forces to land

within this Kingdom, and then they were to raife

Rebellion amongft his Majefty's Subjefts, to join

with the Invaders. Mr. Charnock was fent from
the Prifoner at the Bar, and the reft, as a Mef-
fenger into France, unto the late King James, to

acquaint him with this bloody Defign, and to

defire him to borrow of the French King as many
Troops as he could fpare, to make a Defcent upon
this Kingdom, and they at the fame Time were

to facilitate the Defcent, by getting as many Men
as they could to make the Aflaffination ; and the

Number of Forty was pitched upon, who were

to be provided for that Purpofe, of which the

Prifoner at the Bar was to find Five, who were

to lie in wait with the reft, and fet upon the

King as he came along in his Coach, upon his

Return from Hunting. Some were to aflault and

attack the Guards, while others were barbaroudy

to aflaffinate and murder the King in his Coach :

and particularly it charges the Prifoner with un-

dertaking to procure and provide Five Horfes, and

Arms that were to be imploy'd in this bloody

Aflaffination ; and alfo with gathering together

great Quantities of Arms and Ammunition that

were to be ufed in the Infurreftion. To this

Indidlment the Prifoner has pleaded Not Guilty j

if he be not guilty, God forbid he fhould be

convifted: But if he be guilty, and we prove the

Faft, the Nation expefts that you will do Juftice

to the King and Kingdom, and find him fo.

Mr. Att. Gen. (S\v 'Thomas Trevor.) May it

pleafe your Lordfhip, and you Gentlemen of the

Jury, the Prifoner at the Bar, Sir William Far-

kyns, ftands indidled of High-Treafon, for Com-
paffing the Death of his Majefty, and Adhering

to his Majefty's Enemies j and the Overt A6ts

laid in the Indiflment to prove this Treafon are.

That he with others had feveral Meetings and

Confultations about this Defign, and fent a Mef-

fenger over to France to the late King James, to

procure French Forces to invade the Kingdom, to

depofe the King, and fubjed the Kingdom to a

French Power: And likewife that he did enter

into a Confpiracy with feveral Perfons for the

Aflaffination of his Majefty's Royal Perfon.

Thefe are the Overt A6ts mentioned in the In-

diftment, to prove this Charge of Treafon

againft the Prifoner.

Gendemen, the Evidence to prove thefe Overt

Afts, and which we fliall produce, will be in this

Manner. It will appear that the Prifoner at the

Bar, Sir William Parkyns, has had a Commiffion

from King Ja-mes to raife a Regiment of Horfe,

and about May laft, he with feveral others had

a Meeting at the Old King's Head in Leadenhall-

fireet, where were prefent my Lord of Aiksburyi

my Lord Montgomery, Sir William Parkyns, Sir

John Freind, Sir John Fenwick, Mr. Charnock^

Mr. Porter, and one Mr. Cook ; and Goodman
came in to them after Dinner. And at that

Meeting it was confulted and concerted among
them, how they fhould bring back the late King
James, and depofe his prefent Majefty -, and in

order to that, they did refolve to fend Mr. Char-

nock as a MefTenger to the late King James, to

defire him to obtain from the French King 10000
Men to invade this Kingdom ; 8000 Foot, 1000
Horie, and looc Dragoons ; and to encourage

the late King to this, they did aflTure him by the

fame Meflenger, that they would meet him with

2000 Horfe upon his Landing; and they did all

undertake and agree that they would do it ; and
Mr. Charnock undertook to go of this MefTage.

Gendemen, about a Week after this Meeting,
Mr. Charnock not being willing to go upon this

Errand without a good Afliirance, that they in-

tended to perform what they had refolved upon,
they therefore had another Meeting of mofl of
the fame Perfons that were at the for.mer, and
particularly the Prifoner at the Bar was one 1

and that was at Mrs. Moiintjofs a Tavern in St.

James's-Jireet. And at that Meeting they did all

agree, as formerly, and continued in their former

Refolution, to fend Mr. Charnock to aflfure the

late King, that they would meet him, according

as they had promifed, if he would give them
Notice where he was to land, and he fliould not

fail of their Affiftance. And at thefe Meetings

they did take Notice, that then was the mod
proper Time for fuch an Invafion : For the King
was gone to Flanders, moft of the Forces were

drawn thither, and the People were diflTatisfy'd,

and fo it would be the fitteft Opportunity to ac-

complifh dieir Defign. And they defired Mr,
Charnock to make hafte to carry this MefTage, and
to intreat King James that he would be fpeedy

and expeditious in his Coming, that they might

not lofe this Seafon.

Gentlemen, after thefe Meetings, Mr. Charnock

did within a few Days go over into France, and

did deliver his Meflage to the late King James^

who took it very kindly, but faid that the French

King could not fpare fo many Forces that Year,

having other Work to imploy them about: Up-
on which, within a Month's Time, or le(s, he

came back again, and brought an Account of his

MefTage to thole Gentlemen who fent him. This

was in May or June laft, and fo the further Pro=

fecution of the Defign ceafed at that Time.

But Gendemen, the laft Winter it was revi-

ved again, and attempted, and carried on very

near to the obtaining a fatal Succeis. And you

will hear that the Prifoner at the Bar, Sir Wil-

liam Parkyns, has had too great a Hand, and
been a very great Inftrument in both the Parts

of this wicked Confpiracy and Treafon ; not

only in the Invafion, which he with others fent

the Meflienger over to procure ; but alio in the

other Part, the blackeft Part, even the Aflaffina-

tion of the King's Perlbno

About January laft Sir George Barcley, a Lieu-

tenant of the Guards to King James in France^

was fent over into England to engage Perlbns to

join in the Confpiracy and AfTaffination j and for

his Affiftance there were fent over with him, and
before and after him, fbme 20 Troopers of the

late King's, that were his Guards in Frmce. And
Sir
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Sif George Banley, to encourage the Perfons that

were to join, and whom he had brought over

with him, pretended an Authority to juftify it,

that is, a CommifTion from the late King James,

and he communicates this Defign to Mr. Charnock,

Mr. Porter, and feveral others, and amongft the

reft to the Prifoner at the Bar, Sir William Par-

kyns, having a great ConBdence in him, and did

acquaint him he had fuch a Commiflion, and he

Ihewed it him, and that CommifTion was to levy

War againft the King's Perfon ; which they took

to be a fufficient Authority for them to aflafllnate

the King's Perfon.

Gentlemen, in order to the accomplifliing this

horrid Confpiracy, there were feveral Meetings,

and Confultations had, at which the Prifoner at

the Bar was prefent, and very aftive. Sometimes

they met at Captain Por/^r's Lodgings, at another

Time at the Nagg's Head in Covent-Garden, at

another Time at the Sun in the Strand, and ano-

ther Time at the Globe in Hatton-Garden, in

order to accomplilh this Defign : And at thefe

Meetings you will hear, they did propofe feveral

Ways and Methods for the Execution of it; and

feveral Perfons, particularly one of them that

have fuffered the Punifhment of the Law for

this, were appointed to go and view the Ground,
where the King's Perfon might moft conveniently

be aflliulted. Mr. King, that was executed for it,

was one. Captain Porter was another, and one

Knightky was the third -, and thefe did go to fee

the Ground. And the Day before they went,

there was a Meeting, at which was prefent the

Prifoner at the Bar, and others, wherein 'twas

concluded upon, that they fhould go; and they

went accordingly to fee the moft convenient

Place for it. They went to Brentford, and after-

wards to the other Side of the Water to Rich-

mond, and furvey'd all the Ground, and the

Place they pitched upon as the moft proper for

their Purpofe, was, when his Majefty fhould

return from Hunting, to do it in the Lane be-

twixt Brentford and 'Turnham-Green. And ac-

cordingly, when tliey return'd in the Evening,

they came by Appointment to the Place where

the reft of the Accomplices were to meet, at the

Nagg's Head Tavern in St. Jamei's, and gave an

Account of their Proceedings; and at that Meet-

ing likewile was Sir William Parkyns, the Prifo-

ner at Bar, Mr. Charnock, and feveral others,

and upon the Report of Captain Porter and Mr.
King^s Expedition, they did refolve the Thing
fhould be done in that Place, and that it fhould

be done in this Manner.
Sir George Barcley with about Eight or Ten in

his Party, who were to be chofen out of all the

other Parties, were to aflault the King's Coach,
and endeavour to kill the King, and all the reft

that were in the Coach with him, whilft the

others in two Parties, were to attack the Guards;
and the Number in all was to be about 40. This

was fully agreed upon.

And, Gentlemen, the firft Time that they re-

folved to put this traiterous Defign in Execution,

was the Fifteenth of February, which was a Sa-

turday, the ufual Day that the King was wont
to go a Hunting on ; but it happened by great

Providence that the King did not go abroad that

Day.

They had contrived further, to make theThing

fure, that there (hould be two Perfons, whom

they called orderly Men, who fhould be placed

at Kenfmgton^ to give Notice when the King went
abroad ; and Chambers was one, and Durance that

was a Fleming was another ; and Durance was
likewife employ'd to view the Inns about 'Turn-

ham-Green and Brentford, for the Lodging of

their Men, who were to be placed Two or

Three in an Inn, that they might not be ob-

ferved.

Gentlemen^ the firft Day appointed for the

accomplifliing this Defign, which was the i£th

of February, being over, and they difappointed ;

yet they did afterwards refolve to go on and ex-

ecute it. And the nfxt Saturday, which was the

2 2d of February, was pitched upon for the Time
of Execution ; and accordingly on Friday the 21ft

of February, the Day before, there was a Meet-
ing at the Nagg's Head in Covent-Garden ; and
there was prefent Sir George Barcley, Capt. Porter,

and feveral others, and amongft the reft the Pri-

foner at the Bar was there : They had at firft

fome Difcourfe among them that they were in

doubt, becaufe of the firft Difappointment, whe-
ther there had not been fome Difcovery, but

that Doubt was foon over; for it was faid, it

could not be fo, for then they Ihould not have
been there together. That feemed probable,

and the Difappointment was imputed to fome
Accident, and that gave them new AflTurance to

go on, and they were refolved to do it in the

fame Manner, as they had formerly refolv'd, on
the next Day, which was Saturday.

Gentlemen, at that Meeting Mr. Porter ac-

quainted them, that he had the Misfortune to

have fome of his Horfes fallen fick or lame, and
he acquainted the Prifoner with it ; and Sir Wil-

liam Parkyns was careful to fupply him with other

Horfes, and told him, he could get a Note from
one Lewis, who I think is Major of the Horfe?

to my Lord Feverfham, to get three Horfes, and
accordingly he did fend a Note for three Horfes

to Mr. Lewis.

Upon the 2 2d of February in the Morning,
which was the Time for the Execution of this

bloody Confpiracy, they had met together, and
refolved to go on witii it, and put it in Execu-
tion ; and that they had Notice from Chambers,

that the King did go a hunting that Day ,.^ and
there was great Joy among them all, thinking

themfelves fure ; and fo they order'd all Things
to be got ready. But afterwards, about One a

Clock, there came other News, that the King
did not go abroad, but the Guards were all come
back in great Hafte, their Horfes being all of a

Foam, and the King's Coaches were fent back
to the Mews ; then they began to be in a great

Confternation, and they thought the Thing had
taken Air, and was difcovered. This, Gentle-

men, is a fhort Account, how it will appear

upon the Evidence, as to the Confpiracy of

Aflafiinating the King, and the feveral Meet-
ings and Confultations about it; at which the

Prifoner at the Bar, Sir William Parkins, was
prefent.

But, Gentlemen, there will be a little more
Evidence, if it be necefTary to confirm this for-

mer Evidence, and to fhew the Part that the

Prifoner at the Bar had in this treafonable,

this barbarous Confpiracy: For it will appear,

that, as the Prifoner had a CommifHon from the

late King James to raife a Regiment of Horfe,

and
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and had fent a Meflengef into France^ to invite

the late King over, with loooo French ; fo he
had made great Preparation of Arms to be ready

for that Purpofe. About Michaelmas laft the Pri-

foner at the Bar fent a Parcel of Goods, as he

called them, which were put into Cafes, I think

they were about eight fmall Boxes, put into ve-

ry large Cafes, and fent down by his Order in-

to the Country, unto one Haywood. It feems this

Haywood had married Mr. Charnock's Sifter, and
Charnock writ a Letter to him, and defired that

he would give Sir William Parkyns Leave to lodge

fome Goods there, which were of great Value,

and he durft not truft them at his own Houfe
in WarwickJhirCy becaufe his Servants were not

there to look after them, and accordingly upon
that Letter Mr. Haywood did give Leave that the

Goods fhould be carried thirher, and they were

fo, and there they were lock'd up privately, and

kept till this barbarous Confpiracy was difcover-

ed ; then you will find the Prifoner at the Bar

fent his own Servant down, the Tuefday after the

Difcovery, and gave him Orders immediately (his

Name is Eubatik, and he is the Groom, and looks

after his Horfes) to. go down to fVarwickJhire

to One Evans, who carried the Goods, and defire

him with all Speed to remove thofe Goods, and
to take Care to remove them privately, and to

fecure them, and to hide them. And According-

ly on Wednefday he cam'e there, which was AJh-

Wednejday ; and acquainted Evans with what Sir

tVilliam had ordered him, and they went that

very Night with a Cart to Mr. Haywood''

%

; and

though it was late, and they were defired to ftay

till the next Morning, they would not ; they faid

they could ftay no longer, but would remove

the Goods immediately ; and accordingly they

were carried from thence that Night, to Sir Wil.

tidm Parkyns's own Houfe in Warwickfhire ; and

there they were buried in the Garden. Thefe Goods

that were of this great Value were put into the

Ground to preferve them. But after this Difco-

very, Sir William Parkyns being accufed, and his

Name put in the Proclamation, and a Search be-

ing ordered to be made at his Houfe, thefe Goods
that lay hid at Haywood\, and upon the Removal

thence were thus buried in the Ground, came to

be difcovered, and the Cafes were broke open,

and then they did appear to be Goods of an ex-

traordinary Nature indeed, for you will find they

were Horfe Arms for Troopers -, there were two

and thirty Carbines, five and twenty Cafes of

Pitlols, and about forty odd Swords without

Hilts upon them, but the Hilts lay loofe by

them; lo that this will make it apparent, with-

out Difpute, how far the Prifoner at the Bar

has engag'd in this Confpiracy, and what Prepa-

rations he had made for the Execution of it.

Gentlemen, it will appear farther againft the

Prifoner at the Bar, that he hath had a confide-

rable Number of Horfes, that have frequently

been brought up from his Houfe in Hartfordjhire^

to the George-Inn in Holhourn.

But before we come to that, I would acquaint

you with another particular Part of our Evidence,

that is precedent in Point of Time. About Chrift-

mas laft, the Prifoner did acquaint one Sweet, who
is an Officer in the Excife, (and I am very forry

that we Hiould have any fuch Officers, that

(hould be thought fit to be intrufted with Se-

crets of this Nature) Sir William Parkyns acquaint-

ed this Svoeet,, and gave him an Account that he

had long had an Affurance that King "^ames
would land, but now he had it uHder hisowri
Hand, that he would land very fpeedily^ and
that he had made Preparations for that Purpofe
to meet him. That great Things were expefted
from him ; that his own Troop was ready, and
it confifted chiefly of old Soldiers 5 and that fe-

veral Perfons who had been Officers would be
Volunteers under him. He faid he intended to
go into Leicefterjhire, and there he was to meet
ieveral Gentlemen from the North, and from
the Weft, to confider, and fettle a Correfpon-
dence how to meet the late King upon his Land-
ing

; and accordingly ^vc William Parkyns did go,
and you will have an Account that he came to
Leicefier on Friday Night, one Scudamore went
along with him, there he ftaid all Saturday, and
a good Part of Sunday, There came feveral Per-
fons to him while he was at Leicefter, particular-
ly one Captain Tarhorough, the Son of Sir Thomas
Tarborough, and a Parfon, who faid they came as
far as from Tork to meet Sir William Parkyns at
Leicefter ; and there was great Ilefort thither at
that Time, as you will hear from the Witneffes.
Sir William Parkyns came back again from Lei-
cefter to Brick-hill that Night, and returned to
his own Houfe on Monday Night ; and after his
Return, he acquainted i\i\s Sweet, that he had been
his Journey to Leicefter ; that he met with feveral
Gentlemen there from the North, and other Places,
and had fettled a Correfpondency, and had found
them all fully engaged, and well inclined, all went
well, and there was no Danger of any Mifcar-
nage at all •, and this was about January laft,

that this Expedition was made by the Prifoner.
And now Gentlemen, as to that Particular

about the Horfes, which were fo frequently
brought up this laft Winter from his Houfe in
Hartfordjbire^ to the George-Inn in Holbourni
there is one very unfortunate Circumftance that
attends this Matter ; that is, that thefe Horfes
were brought to Town juft the feveral Nights
before the King was to be affaffinated ; for vi^«

on Thurfday the 13th of February ^ he being in

Town, fent Diredions to his Groom, to bring
up three of his Horfes on Friday, which was the

14th in the Afternoon, and all thefe Horfes were
furnifti'd with Piftols and Furniture for Troopers 5

according to thofe Direftions. his Servant brought
up the three Horfes, and he canie and acquaint-

ed his Mafter that they were brought up accord-
ing to his Order ; Sir William Parkyns was then
at his Lodgings, which were in the fame Houfe
where Mr. Charnock did lodge ; when his Man
had told him the Horfes were come, he pretended
at firft that he had fome Thoughts of going
out of Town that Evening, but that he had
changed his Mind, and would go in the Morning,!

and he would have the Horfes ready againft the

next Morning, which was Saturday the 15th, thd

firft Day upon which the AfTaffination was intend-

ed to be put in Execution.

The next Morning when his Man came to

him again, he had changed his Mind, and he

would not go out of Town in the Morning, but he
would go in the Afternoon 5 and it will appear

that he did not go put of Town that Day, nor

the next Day, nor till Monday ^ and then the De-

.

fign had mifcarried by the King's not going abroad

a Saturday, and the Horfes .were carried back 5

and when he went out ok Town upon Monday:,

om Holmes went along with him, and he went

with
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with him to his Houfe in Hartfordjhke ; and there

he ftaid until Friday after, which was the Day
before the next Time that was appointed for the

Execution of the Affaffination. And upon the

Priday they came up again, and then there were

more Horfes, four or five, that were brought up

that Day -, and all of them with Piftols, and

Jack-Boots, and other Furniture and Accoutre-

ments for Troopers -, and thefe came to the George-

Jnn^ where Sir William Parkyns gave his Man
Eubank particular Orders, to be very early the

nexf Morning at Ken/mgion; that was the 2 2d,

and he was to go, as he told him, to one Brown,

that he faid was concerned in the King's Kitchin,

and liv'd two Doors off the Gate that turns up

to the King's Houfe, and he was to tell him he

was Sir William Parkyns's Servant, but that he

came from a Man that lodg'd at a Confeftioner's

Houfe over-againft Gray's-Inn ; in which Place,

by the Defcription of the Perfon, you will find

Sir George Bareley lodged.

The Man went accordingly at Eight a-Clock

in the Morning to Kenftngton, and inquired out

this Brown, and met with him, and told him he

was Sir William Parkyns's Servant, but came from

the Gentleman that lodg'd at the Confed:ioner*s

in Ho'lbourn. Brown faid he had nothing to fay to

him, but bid him give him his Almanack, and

he writ in it, that he would be in Town in two

Hours himfelf, and wait upon him : And bid him

carry that to the Man that lodg'd at the Confec-

tioner's, and this Brown by the Circumftances of

the whole, muft probably be one of the orderly

Men who lodg'd at Kenftngton, to give Notice

when the King, and the Guards went out.

Sir William Parkyns's Servant came back to the

Confedlioner's Houfe, and there he met with a

Man that went by the Name of Rogers; he'll

tell you he was a Scotch Man, for he fpoke broad

Scotch, and he'll give you a particular Defcrip-

tion of the Man, by which I believe it will ap-

pear that it was Sir George Barcley. Sir William

Parkyns's Servant, after he had deliver'd his Mef-

fage to this Rogers, came back to his Mafter,

and told him he had done his Errand according

as he was order'd, and Sir M^iliiam Parkyns ask'd

him what Rogers faid, and he told him that he

bid him tell his Mafler, if he would come to him

he would be ready at home for him. This was

upon Saturday Morning the 2 2d of February.

About Eleven a-Clock that Day Sir William

Parkyns, and this Lewis that we fpoke of before,

came to tlie George-Inn, and there Sir William

Parkyns ask'd his Servant whether he had receiv'd

any more than two Saddles, for there were two

Saddles fent in thither, according to an Order

that had been given, to furnifh two other Horfes

that flood there at the George-Inn, and which Sir

William Parkyns told his Groom belonged to two

Friends of his, and bid him be fure to take care

of them, and to fee them well fed, and order'd

two Saddles to be bought for them. Lewis faid he

did think they had more than two, but you will

fee by the Evidence that this fame Lewis had pro-

vided thirty Saddles for Sir William Parkyns ; but

there feem'd to be a Controverfy between them
at that Time how many had really been fent in,

and Lewis afRrm'd there was twenty-four, but Sir

William Parkyns faid, I have had but twenty two
of the thirty yet, for I have but two brought

in here, and J had. twenty, before. This you will

hear fully proved, and I think it is impoHible for

any Body to believe, but that all this Preparation

of Saddles, Piftols, Boots, and other Things, mufl

convince any Body of the Prifoiier's Joeing fo far

engaged in thisDefign, that he can never anfwer

it without giving you a very good Account, what
this Preparation was for.

Gentlemen, a great Part of this will be prov'd

to you by one that afted in it, as a Servant to

Sir William Parkyns, that is, as to the coming up
of the Horfes, Jack-boots, Piftols, and other

Arms at that Time -, and that when on the laft

5^/«r^ it was difappointed, all the Horfes, not

only thofe Sir William Parkyns brought, but the

other two went away in a great Hurry and Con-
fufion, and nothing was ever heard of them
more ; and that will be prov'd by the Servants in

the very Inn.

Gentlemen, I have now open'd to you the

Nature and State of the Evidence, we will call

our WitnefTes, and make it out very undeniably,

and fubftantially, and therefore I will not give

you any farther Trouble.

Mr. Sol. Gen. Call Mr. Porter {who was fworn.)

Mr. Porter, pray will you give the Court and the

Jury an Account of the Meeting at the King's-

Head in Leadenhall-Jireet \ and who was there, and
what Refolutions, and Agreements they came to ?

Capt. Porter. About die latter End of May laft,

or the Beginning of Jure, there were two Meet-
ings had, the one was at the King's-Head in Leaden-

hall-Jlreet, the other was at Mrs, Mountjoy's near

Sir John Fenwick's. At the firft Meedng there

was my Lord of Ailesbury, my Lord Montgomery,

Sir John Freind, Sir WMiam Parkyns the Prifoner

at the Bar, Sir John Fenwick, Capt. Charnock, Mr.
Cook, and my felf. Mr. Goodman came in after Din-

ner, and there we confulted which was the beft

Way for King James's coming in, and we all re-

folv'd to fend a MefTenger to him, to invite him
over, and to defire him to interpofe with the

French King for the getdng loboo Men, to come
over with him, 8000 Foot, 1000 Horfe, and 1000
Dragoons. It was then confider'd who fhould be

fent, and all the Company agreed Mr. Charnock

was the propereft Perfon. Says Mr. Charnock, if

you fend me, pray tell me what Errand I fhall

go upon: We did likewife then agree, that he

fhould aflure the King, if he would come over,

at fuch a Time, we would meet him with a Body
of 2000 Horfe.

Mr. Alt. Gen. Did Charnock undertake to go
upon that Meflage ?

Capt. Port. Yes, he did, and to propofe this

Matter to him, that he might propofe it to the

French King for the getting of the Men.
Mr, Sol. Gen. Before you go away, I defire to

ask of you one Thing, did Sir William Parkyns,

the Prifoner at the Bar, agree to the Meflage ?

Capt. Porter. Yes, he did.

Mr. Sol. Gen. Had you any otherMeeting about

this Bufinefs, and when was it, and who was there ?

Capt. Porter. My Lord, Capt. C^arwc^ faid at

firft he would not go of a foolifh MefTage, and
thereupon we all agreed to be at the Head of
2000 Men to meet King James at his Landing,
and every one fhould bring his ^ota.

Mr. Att. Gen. When was the fecond Meedng,
and where was it, and who were there, and what
was agreed upon ?

Capt. Por, The fecond Meeting was at Mrs.
Mountjofs, where Captain Charnock defired us
once more to meet, before he went away to know

whether
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whether we kept to our firfl: Refolutlon, and
we did agree to what was refolved upon at

firft, and he faid he would go in two or three

Days time.

Mr. At, Gen. Did the Company agree to it

then ?

Capt. Port. Yes, they did. Sir, all that met at

that Time.
Mr. Sol. Gen. Pray name them over again,

who they were.

Capt. P. Sir William Parkyns was aftually there,

and my Lord of Ailesbury^ and Sir John Freindy

and Capt. Charnock^ Mr. Cook, and myfelf ; I can-
not tell whether my Lord Montgomery was there,

or Mr. Goodman.^

Mr. Alt. Gen. Pray when did you fee Capt. Char-
nock, or fpealc with him, after that .?

Capt. P. It was when I was in Prifon about the

Riot, and he told me he had been there ; but

there would be nothing done in that Matter at

prefent, for King James faid, the French King
could not then fpare lb many Men, though he
thanked us for our kind Offer ; And he faid he
had been with my Lord of Ailesbury, Sir Wilham
Parkyns, and the feveral other People of Quality,

which he did not name, and had carried them the

particular Meflages that he had in command from
the King to carry to them.

Mr. Alt. Gen. Now, pray tell us, what you know
about the Defign of Aflaflinating the King, and
what Hand the Prifoner at the Bar was to have
in it.

Capt. P. About fome Weeks before I heard of
the Aflafiination, I came to lodge in the Houfe in

Norfolk'Jlreet, where Captain Charnock lodged ;

and where Sir William Parkyns lodged when he
came to Town. Moft commonly we ufed to go
in the Evening to the Tavern, or drink a Bottle

of Wine at our own Lodgings ; and one Morning
I ask'd Mr. Charnock, if I fhould fee him at Night .?

he faid he was engaged in private Company for

that Night, and he could not go with me to the

Tavern. For, fays he, there are fome Gentle-

men that are lately come from France, and there

is fomething to be done for the King's Service.

If there be fo, fays I, pray let me be concerned -,

Says he, they are but newly come, and they will

fee no Body elfe but me at prefent. A litde

after I fell fick of a Fit of the Gout, and Mr.
Charnock came to vifit me, and we fell into Dif-

courfe, and I asked him about thofe Gentlemen

that were come from France, what they came
about ? he told me it was Sir G. Barcley that came
from France, and feveral other Officers with him,

and that he had a Commiffion from the late King
James to levy War againft the Perfon of King
William, or the Prince of Orange, as I think it

was named in the Commiffion.

L. C. J. Who told you this ?

Capt. P. It was Capt. Charnock: he defired to

know how many Men I could bring. I defir'd a lit-

tle Time to confider, but I faid there would be a

great many would join if the King landed, whom
I did not think fit to truft with a Thing of this

Nature before-hand. Some few Days after, Capt.

Charnock came into my Chamber, and brought

Sir George Barcley and Major Holmes that faid he

was come from France ; and there we had little

more but a general Difcourfe : But a litde after

that I got well of the Gout, and we had feveral

Meetings at feveral Places ; at the Globe Tavern

in Hatton Garden, at the Nagg^^-bead in Covent-

Vol. IV.

Garden, and at the Sun in the Strand, where Sir

William Parkyns was always prefent. And there we
did confult of the beft Ways to aflaffinate the

King, as he came from Richmond after Hunting.
Sir George Barcley faid, he had received 800 /,

from King James's Secretary towards the buying
of Horfcs, and furnifhing both Horfes and Men
for the Expedition ; and it was confider'd of how
many Men it would be neceffary to bring. The
Number agreed upon was about Forty, of which
Sir George Barcley was to provide Twenty, I pro-

mifed to bring Seven or Eight, Sir William Par-
kyns engaged to bring Five, whereof three fhould

be mounted, with his own Men, and the odier two
my Men were to mount upon.

Mr. Alt. Gen. Do you know the Names of thofe

People that he was to mount ?

Capt. P. I never had the Names myfelf.

Mr. Att. Gen. Well, what was done after thefe

Confultations ?

Capt. P. I asked Captain Charnock one time,

if I might not fee the Commiffion that King James
had given ; he faid he had never feen it himfelf,

but Sir William Parkyns had. I asked Sir William

Parkyns, one Evening as we were fmoaking a Pipe

by the Fire fide, whether he had feen the Com-
miffion : He faid, he had ; and that becl'ule

King James would not truft any of his Mini-

fters, it was written and figned with the King's

own Hand.
Mr. Alt. Gen. Pray did he tell you what it

was for ?

Capt. P. He faid it was for raifing, and le-

vying War upon the Perfon of the King, but I do
not know whether he called him Yim^ William, or

the Prince of Orange ; but I fuppofe it was the

Prince of Orange.

Mr. Att. Gen. Pray then give us an Account
of your going to view the Ground, where it was
mod convenient to do the Bufinefs.

Capt. P. There were feveral Propofitions about

the Place where it was to be done, one was to be
on the other Side of the Water by Ambufcade in

Richmond Park, the other was to be on this fide of

the Water after the King was landed. Sir G. Barcley

was for that that was upon the other fide of the

Water ; I thought that it would take up too much
time to go over thither, that it was better to be

done on this fide ; but becaufe there was Diffe-

rence of Opinions, it was refolved upon that

fome Body fhould be appointed to view the

Ground ; and I was appointed for one, Mr.
Knightley for another, and Mr. King would
needs go with us for a Third ; and we three

did go. We lay all Night at Knightsbridge,

and the next Day went, and viewed the Grounds
on both Sides the River; and came back that

Evening to the Naggh-head according to Ap-
pointment, where was Sir William Parkins the

Prifoner, and Sir George Barcley, and Mr. Char-

nock, and we gave an Account that we had view'd

both Places : And upon our Report it was re-

folved, that it fhould be done on this Side the

Water, in the Lane between Brentford and Turn-

ham-Green.

Mr. Att. Gen. Are you fare Sir William Parkins,

the Prifoner at the Bar, was there, at that Meet-

ing at the Nagg'^-head ?

Capt. P. Yes, he was.

Mr. Att. Gen. Did he agree to that Re-

folution ?

M Capt.
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Capt. P. It was in general agreed to by all that

were there.

Mr. An. Gen. Pray, Capt. Porter., then give us

an Account of the Days that were fixed for the

Execution of this Defign.

Capt. P. There was Saturday the 15th, and 5^-

iurday the 22d, becaufe Saturday w^z.^ the Day the

King ufed to go a Hunting and Shooting.

Mr. Att. Gen. Were there any Men at Ken-

fington., to give you Notice when the King went

abroad ?

Capt. P. There were two Men that had a Lodg-

ing at Kenfington., the one was one Chambers., who
belonged to Captain Charnock., and the other was

a Fleming., one Durance, who came over with Sir

G. Barcley, and he went every Day, and thruft

himfelf among the Guards to bring Intelligence.

Mr. Sol. Gen. What was the Reafon die Defign

was not executed .?

Capt. P. The firft Day Durance brought Notice

in the Morning, that the Guards were gone

abroad ; and afterwards there came Notice, that

the King would not go abroad that Day, for

which Reafon we adjourned it to the next

Saturday,

Mr. Att. Gen. What was the Method you was

to take in the Execution ?

Capt. P. The Method agreed upon was this

:

There was one Rookwood that came from France

upon this Expedition, he was to command one

Party, and Captain Charnock and myfelf were to

command another Party, to attack the Guards,
• and Sir George Barcley was to have four Men out

of each Party to attack the Coach, while we
attacked the Guards.

Mr. Att. Gen. Well, you fay the firft Day you

was difappointed by the King's not going, when
was the next Meeting ?

Capt. P. The next Meeting was upon Friday the

Day before the aid. I was fick all the Week, and

I do not know whether I lay a Bed all the Week,
or no ; but upon Friday they met, and it was at

the Sun Tavern in the Strand: There was none

but Sxr George Barcley, Capt. Charnock, S\r William

Parkyns, and myfelf.

Mr. Att. Gen. What Difcourfe was there then ?

Capt. P. Sir George Barcley came in, and laid,

he was afraid the Thing was difcovered ; I told

him I fancied not, for if it had, we fhould not

have been in that Houfe at that time. Then,
lays he, let us go on, and try another Day. Sir

William Parkyns was asked if his Horfes were come
to Town : He faid they were come to Town that

Night. Said I, I have had a Misfortune with my
Horfes, two of them are fallen lame, and won't

be fit for Service. Says he, if I had known that,

I could have brought more Horfes out of the

Country : But, fays he, I will fend to Mr. Lewis,

who was Gentleman of the Horfe to my Lord
Fcverjham, and I believe he can help us to more
Horfes ; he will be with me to-morrow Morning,
and I'll get a Note from him for two more. In

the Morning I fenttohim, and he fent me a Note
for two Horfes to mount my Men, and he fent

meWord Mr. Lewis could help me to two or three

others, that they were all three faddled, and
one was accoutred with Holfters and Piftols,

but the other two had only Saddles. I did not

kt S\x William Parkyns on Saturday the 2 2d, but

I met fome of my Friends, who were to go along

with me upon this Enterprize, and we had firit

Notice that the Guards were gone abroad, and

that the King would go, at which all were very
glad : But when we had Notice that the Kino-

did not go, we were afraid the Thing was difi.o-

vered, and I went out of Town, and I did
not fee any of them afterwards', till they were
taken.

Mr. Att. Gen. Pray Capt. Porter, have you heard
any thing from Sir William Parkyns of his havino-

a CommifRon from King James ?

Capt. P. I have heard Captain Charnock zsk Sir

William Parkyns, why he did not go along with
us in this Expedition .? he laid he did not go,
becaufe he could not go.

Mr. Att. Gen. Was he not to be one in the Num-
ber that was to aft in the Aflaffination .?

Capt. P No, he faid he had other Biifinefs to do,
he had a Regiment to look after.

L. C. J. How many Horfes had you from
Lewis ?

Capt. P. I had never a one, only Sir William Par-
kyns fent me Word, if I wanted I might have three,

for I had told him I would not fend for them, rill

I heard whether the King went abroad, and then I

had Notice that the King did not go.

Mr. Ait. Gen. Had you a Note for them ?

Capt. P. Not for tliofe three Llorfes, but Cran-

bourn faid he liad a Note for two Horfes.

Parkyns. Did he fay he had a Note from
me }

Capt. P. No, I don't fay fo. Sir William ; Cran-
bourn told me, he had a Note whither to go for

them.

L. C. J. Will you ask him any Queftions,

Sir William ?

Par. No, my Lord.

Juryman. My Lord, I defire he maybe asked.

Whether at any of thofe Meedngs there was
any Difcourfe of the Afiiifllnation before Sir

William Parkyns ?

L. C. J. What fay you to that. Captain

Porter ?

Capt. P. Yes, he was at all the Meetings and
Confultations.

Jurym. Pray my Lord, I defire to know, whe-
ther Sir William Parkyns difcourfed of it himfelf,

and what he did Hxy about it ?

Capt. P. I cannot fry exaftly, what he did fay

in particular, only he agreed to it, and was to fur-

nifh five Horfes for it, and faid it v/as necefiiiiry

to be done ; for it would bring the King in more
eafily, though he could not perfonally engage in it

himfelf, becaufe he had other Bufinefs, he was to

look after his Regiment.

Mr. Sol. Gen. If Sir William Parkyns will ask

Captain Porter no Queftions, we will go on to our

next Witnefs, which is one Abraham Sweet, whom
Mr. Attorney mentioned.

{He was brought in andfworn.)

Mr. Sol. Gen. Mr. Sweet, will you give the Court
and Jury an Account, what Sir William Parkyns

faid to you about King Ja^nes's Landing ?

Mr. Att. Gen. Pray, will you give an Account
what Dilcourle you had with S'lv William Parkyns,

the Prifoner at the Bar, about King James's re-

turning and landing with French Forces ?

Sweet. Sir William Parkyns did tell me, that he
did expeft King James's Landing, and he laid his

own Troop was compofed of old Soldiers.

Mr. Att. Gen. How long have you known Sir

William Parkyns ?

Sweet. This three Years,

Mr.
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Mr. At. Gen. Pray tell the Time when this Dif-

courfe was, about what Time was it ?

Sweet. This was fince C/Sri/^^KflJ, about C/6rj/?-

m&s laft.

Mr. At. Gen. Where was It that you had this

Difcourfe ?

Sweet. It was about his own Houfe.

L. C. J. What Difcourfe ?

Sweet. We were talking about King James's

coming.

L. C. J. Who told you that King James was

coming ?

Sweet. Sir William Parkyns.

Mr. At. Gen. What did he fay ?

Sweet. He faid he had- bought a great many

Saddles, thirty Saddles ; and that his own Troop

was compofcd of all old Soldiers.

Mr. At. Gen. Did he tell you of any AfTurance

that he had of King James's Landing ?

Sweet. Yes, he faid he had the King's Word

for it.

Mr. At. Gen. Was there any Difcourfe between

you about any Journey that Sir William was to

take ?

Sweet. Yes, he did tell me he was to go into

Leicefterjhire, and was to meet feveral Gentlemen

in Leicefier/hire ; and he did go, and after he

came back again, he fiid he had met his Friends,

and all was well, and that the Weft was as much

inclin'd to King James's Intereft as the North,

and that a Lord's Brother was concerned.

Mr. At. Gen. What other Difcourfe had you

about this Matter ?

Sweet. Nothing elfe, as to Particulars, that I

can remember.

Mr. At. Gen. What Orders had you to come

up to Town in February, and when, and from

whom ?

Sweet. Sir William Parkyns fent for me, and he

fcnt me a Letter about the nth of February

that I fhould come to him the next Day, and I

did come the next Day.

Mr. At. Gen. Whither did you come ? Where

did you 6nd him ?

Sweet. At his Lodgings in Norfolk-ftreet, at the

Houfe where Mr. Charnoek lodged •, and after I

had fpoken with Sir William Parkyns about the

Letter which he had fent me to come up, he

told me, that the Bufmefs that he had defigned

for me, he did not think fit I fhould do, becaufe

of my Family.

Mr. At. Gen. Pray, what Direftions had you

from him, what you were to do when you went

into the Country ?

Sweet. When I went into the Country, he or-

der'd me to go to his Houfe, and fend up three

of the ftrongeft Horles.

Mr. At. Gen. When was this, do you fay ?

Sweet. It was in February.

Mr. At. Gen. What Time in February ?

Sweet. The Eleventh or Twelfth, which was

Wednesday ; and at my going away, he told me

if I had not a Letter from him, the Friday fol-

lowing I fhould come to Town again. I did come

to Town again, and then he asked me, if I had

made Provifion for my Family ? I told him, no ;

then he asked me, why I came up to Town ? he

told me I might go into the Country again on

the morrow Morning.

L. C. J. What did he tell you ?

Sweet. He faid I might go back again into the

Country. I came upon the Saturday Morning to

him. Vol. IV,

Mr. At. Gen. Pray, what Day was that Sa-

turday ?

Sweet. I believe it was the 13th or 14th of

February.

Mr. At. Gen. You fAy^Wednefdayvjas the 12th.

Sweet. Yes, I believe Wednesday was the 12th,

and I came to Town the Friday after that i2t!i,

that was the 14th, and on the Saturday I wenc
home again.

Mr. At. Gen. You fiy you came to him on the

Saturday Morning, what pafTcd between you then?,

Sweet. I went the next Morning to Sir William

Parkyns's Lodgings, but he was gone out, and
had left Word, that I muft come again about

Eleven of the Clock : I did go about that Time,
and he was not come in, and there I met one
Mr. Chambers, and one Mr. Lee, whom I had
feen there the Night before.

Mr. At. Gen. And what Difcourfe had you
then with them }

Sweet. We had little Difcourfe, for I had only

ieen them the Night before ; but I think Cham^
bers told me he had been at Kenfington, and I

defired to know what News there ; and he told

me William kept as clofe as a Fox ; and he fhew'd
me his Wounds, and faid thofe Wounds wanted
Revenge.

Mr. At. Gen. Where did he fay he received

thofe Wounds .?

Sweet. At the Bcyne.

Mr. Sot. Gen. Pray, Mr. Sweet, did he tell you
for what Ufe his Troop was ?

Sweet. He did not tell^ me pofitively -, but I

underftood it to be to join King James when he
landed,

Mr. Sol. Gen. Pray, Sir, where did you dine

that Saturday ?

Sweet. With Sir William Parkins, and Mr.'

Charnoek, and Chambers, and one or two more
that I did not know.

Mr. At. Gen. Will you ask him any Queftions,'

Sir William ?

Parkyns. Did I tell you, Mr. Sweet, that I had
a Troop of Horfe ?

Sweet. I will tell you your own Words, and
no other : You faid. Your own Troop was com-
pos'd of old Soldiers,

L. C. J. Pray let me ask you one Qiieftion

:

How many Horfes were you to bid the Man to

bring up to Town ?

Sweet, Three, my Lord.

Mr. At. Gen. And were they not his ftrongeft

Horfes ?

Sweet. Yes, my Lord, they were.

Mr. At. Gen. Did he fay any thing to you
about Volunteers ?

Sweet. Yes, he faid there were fome Gentlemen

that were Captains and old Officers, that would

be Volunteers under him.

Parkyns. Pray, where were thofe Words
fpoken ?

Sweet. Either in your Houfe or in the Garden,

I can't tell direftly which, but fome where about

your Houfe it was.

Par. Where is that Houfe ?

Sweet. In Hertford/hire.

Par. Then I am in your Lordfliip's Judg-
ment, whether Words fpoken in Hertford/hire

can be an Evidence of a Treafon afted here in

Middlefex ?

L. C. J. Sir William Parkyns, if there be a De^
fign to kill the King, and there are feveral O^

4 M 2 vert'
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vert-A6ls to prove that Defign, and one is in

one County, and another is in another County,

the Party may be indi6ted in either of the Coun-

ties, and Evidence may be given of both thole

Overt-A£ls, though in fcveral Counties. It is

true, you being indided in Middle/ex, makes it

necefTary that Ibme Evidence fliould be given of

fome Things done in Middle/ex, as there is ; as

yoijr Meeting at Mrs. Mounijoy^s, and at the Nag's

Head in Coveni-Garden, and the Sun in the Strand,

where were feveral Confults, which are Overt-Afts

of the fame Treafon -, and if Treafon be commit-

ted in feveral Counties, the Party may be indidt-

ed in any one, and the Evidence may be given

of Fa6ts done in all.

Par. Then, Mr. Sweet, you do not fay that

I had raifed a Troop, or would raife a Troop.

S'W^et. I told you your own Words, that your

Troop was made up of old Soldiers.

L. C. J. But yet I mull tell you further, Sir

William Parkyns, if I remember right there is

Evidence given of a Difcourfe you had in Nor-

folk-ftreet, where you lodg'd, and that is in

Middlefex.

Par. My Lord, I did not obferve that he faid

any thing of me about Norfolk-Jlreet

.

Mr. At. Gen. Yes, this is what he fays : You
told iiim you had thought of a Bufinefs for him,

but you would not engage him in it, becaufe of

his Family.

Par. Pray, Mr, Sweet, did I tell you any thing

what you were to do ?

Sweet. No, Sir, you did not.

Parkyns. I hope the Jury will take Notice of

that : I did not tell him any thing that he was

to do.

L. C. y. Well, that was no great Matter. Will

you ask him any more Queftions, Sir ?

Par. No, my Lord.

Mr. Sol. Gen. Then our next Witnefs is James

Eubaitk.

(Who was fworn. )

Mr. At. Gen. Do you know Sir William

Parkyns ?

Eubank. Yes, he is my Mafcer.

Mr. At. Gen. What Servant was you to him }

Eubank. I was Groom to him.

Mr. At. Gen. How long have you been his

Groom ?

Eubank. Not a Twelvemonth yet.

Mr. At. Gen. Pray, firft give an Account what

Journey you took with him.

Eub. I went into Leicefierjhire with him.

Mr. At. Gen. Pray tell us what you know of

that Matter.

Eub. Yes, my Lord, we went from our own
Houfe to Stony-Stratford, and there we lay all

Night.

Mr. Al. Gen. What Time was this ?

Eub. I cannot tell the Day of the Month, it

was in January.

Mr. At. Gen. What Day of the Week was it ?

Eub. It was on a 'thurfday.

Mr. At. Gen. And where did you go from
Stony-Stratford ?

Eub. We came the next Day, to Leicefter.

Mr. At. Gen. Who went with him ?

Eub. One Captain Scudamore.

Mr. At. Gen, How long did you tarry at Z«-
fefter ?

Eub. When we came the next Day to Leicefter,

we Ifaid there till Sunday Morning.

Mr. At. Gsn. What Company came to your
Maffer when he was at Leicefter ?

Eub. Sir, I am a Stranger, I know none of
them, I was never there before.

Mr. At. Gen. Can you remember whethet- there
was one Tarborough there }

^
Eub. There was one that faid his Name was

Tarborough

.

Mr. At. Gen. Whence did he come .?

Eub. He faid he came out of Torkfhire.
Mr. At. Gen. Who came with him .?

Eub. There was a Gentleman in black Cloaths
that faid he was a Minifter.

'

Mr. At. Gen. Did you obferve any others that
came thither to your Mailer ?

Eub. It was Market Day, and I had my Horfcs
to look after ; there were a great many People
went up and down Stairs, but whether they went
to him, or no, I can't tell.

Mr. At. Gen. When did you come back ao-ain ?

Eub. We ftaid there till Sunday Mornincr,*^ and
then we came away.

°'

Mr. At. Gen. To what Place did you 0-0 that
Night .?

' ^^

Eub. To a Town call'd Brickhill, and the
Night following we came home.

Mr. At. Gen. Who came back with him ?
Eub. None but Captain Scudamore, who went

with him.

Mr. At. Gen. Whither did you go the next Day?
Eub. We came to Bufty about 8 a-Clock a

Monday Night.

Mr. At. Gen. Well, after this, did you brino-
up any Horfes to the George-Inn to your Mailer
and when ?

*

Eub. Yes, three Horfcs,

Mr. At. Gen. Ay, when .?

Eub. I cannot tell the Day.
Mr. At. Gen. What Day of the Week was it.?

Eub. Upon a Friday.

Mr. At. Gen. What Month was it in .?

Eub. Indeed, I can't fay that.

Mr. At.Gen.^ Do you remember Falentine's Day ?
Eub. Yes, it was upon that Day.
Mr. At. Gen. That is the 14th of February, a

remarkable Day, and was then of a Friday, the
Day before the Aflaffination was to have been
executed. Whither did you bring them ?

Eub. To the George-Inn.

Mr. At. Gen. How were they furnifh'd ? Were
there Pillols upon them ?

Eub. No, the Piftols were in Town, and the
Horfes were fent after my Mailer.

Mr. At. Gen. Where were the Piftols left ?

Eub. Indeed, I don't know.
Mr. At. Gen. Pray, when you came to Town,

did you go to your Mailer, and acquaint him
with it?

Eub. Yes, Sir, I did.

Mr. At. Gen. Pray, what did he then fay to you?
'

Eub. He faid he thought he (hould go home
that Night.

Mr. At. Gen. Did he change his Mind ?

Eub. Yes, for he did not go till Mondav.
Mr. At. Gen, Did he tell you he ihould 'go a

Saturday ?

Eub. Yes, he faid he thought he ihould.
Mr. At. Gen. Did you come to him to know

his Mind, and what did he fay ?

Eub. He fiid in the Morning, he would go
in the Afternoon, but he did not.

Mr. At. Gen. Afterwards when did he go ?

2 £«^,
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Euh, Upon Monday.

Mr. At. Gen. Who went with him that Mon-

day?

Eub. One Holmes, a fat, thick Man.
Mr. Ai. Gen. Well) pray when did you come

to Town again ?

Eub. Upon the Friday following.

Mr. At. Gen. How many Horfcs did you bring

up then .''

Eub. On the Friday following we brought up

Four; my Mafter himfelf came up wid:i them.

Mr. At^ Gen. Who came with him ?

Eub. Mr. Holmes., and I, and another Servant.

Mr. At. Gen. How were the Horfes furnilh'd ?

Eub. Every Horfe had Piftols.

Mr. At. Gen. What did you bring befide ? were

there any Boots ?

Eub. None but what we rid in.

Mr. At. Gen. Where did you leave thofe Horfes.

Eub. At the George Inn in Holborn.

Mr, At. Gen. What Dire6tions did your Mafter

give you that Night for going the next Morning

upon an Errand, and whither ?

Eub. I had no Mefiage from him, but there

was a Note that I was to carry to Kenfington to

one Brown^ and I was ordered to go to the Gen-

tleman that lives within a Door or two next the

Going into the King's Gate, 1 forget his Name,

but this Man where Brown lodged belonged to

the Court, fome Officer in the Kitchen to the

Kingi either Confeftioner, or Cook, or fome-

thing, and this Man lay there.

Mr. At. Gen. What was your Mefiage to him .?

Eub. I was to tell him, that I came to fpeak

with one Brown^ and that I came from a Gen-

tleman that lay at the Confectioner's in Holborn

over-againft Grafs-Inn. I know the Gentleman

by Face again if I fee him.

Mr. At Gen. Well, what did he fiy to you ?

Eub. He bid me fet my Horfe at the Red

Lion., and he would come to me prefently ; and

lb he did. Says he, I have no Bufinefs that I

need to fend; but I'll write in your Almanack,

and you may carry it back and fiiew it him, that

I will come to Town betwixt nine and ten o'Clock.

I did go back and tell that Gentleman at the

Confe6lioner''?<.

Mr. At. Gen. What kind of Gentleman was

it? ^ ,

Eub. A lufty Man, with a great Nofe, and

a black Wig, he fpeaks broad Scotch, and he

was a fwarthy colour'd Man, and he had a wide

Mouth.
Mr. At. Gen. What Age was he of?

Eub. A middle-aged Man.

Mr. At. Gen. Pray, what did he fay to you ?

Eub. He ask'd me if I had feen the Gentle-

man. I told him. Yes. He ask'd me what the

Gentleman return'd for Anfwer. I told him, he

had writ in my Almanack, which I had fiiewn

him, that he would be in Town between nine

and ten o'Clock. He ask'd me then where I was

going. I faid, to my Mafter. Says he, tell your

Maft'^r that I will be in my Chamber ready for

him.

Mr. At. Gen. Did you go to your Mafter, and

tell him fo ?

Eub. Yes, T did.

Mr. At. Gen. And what did he fay to you ?

Eub. He faid he defigned to go home in the

Afternoon, and therefore bid me go to the Inn,

and make ready the Horfes, and know what
was to pay for them, and he would come by and
by thither.

Mr. At. Gen. Did he afterwards come to the

Inn?

Eub. Yes, Sir, about three or four o'Clock in

the Afternoon.

Mr. Sol. Gen. Pray, who came with Sir IFilliam

Parkyns ?

Eub. One Lewis.

Mr. At. Gen. Do you know him ?

Eub. I have fecn liim before with my Mafter.

Mr. At. Gen. What is he ?

Eub. They lay he is my Lord FeverJJoam's,

Gentleman.

Mr, At. Gen. What did he fiy to you about

any Saddles ?

Eubank. They ask'd me what Saddles, and
how many had been lint in there ; and I fiid

but two.

Mr. At. Gen. What fvid Mr. Lewis.

Eub. y[v. Lewis faid there muft be a Miilake,

becaufe my Mafter faid he had but twenty-two,

for he reckoned he had more, there fhould be
twenty-four in all.

Mr. At. Gen. Did he fay fo, or Sir William

Parkyns ?

Eub. It was Mr. Lewis that faid there were
twenty-four, to the beft of my Remembrance.

Mr. At. Gen. Where were they fent ?

Eub. Indeed I know not, I never law any of
them but thofe two.

Mr. At. Gen. Who delivered thofe two to you ?

Eub. My Mafter, Sir IVilliam Parkyns.

Mr. At. Gen. Who were thofe Saddles for ?

Eub. They were for two Gentlemens Horfes

that were there.

Mr. At. Gen. Whofe Horfes were they ?

Eub. They were not my Matter's, but they

ftood at that Place.

Mr. At, Gen. Did your Mafter ever fpeak to

you about them, to look after them ?

Eub. He faid, if at any time I was there, I

fhould fee that the Hoftler gave them their Corn.

Mr. At. Gen. Were they your Matter's Horfes,

or not ?

Eub. Not that I know of

Mr. At. Gen. What Time did you go out of

Town ?

Eub. I went out of Town with them about

four o'Clock in the Afternoon,

Mr. At. Gen. When did you hear from your

Mafter after that ?

Eubank. Upon Monday I had a Letter from

him ?

Mr. At. Gen. What was that Letter for ?

Eub. It was to go to my Matter's Houfe in

iVarwickpire, to one Richard Evans that was his

Servant, to whom he fent a L,etter.

Mr. At. Gen. What were the Contents of that

Letter ?

Eubank. I did not fee what they were, it was-

fealed.

Mr. At. Gen. Did you carry that Letter to

Evans ?

Eub. Yes, I did.

Mr. At, Gen. What Time did you come- thi-

ther ?

Eub. I came there a Tuefday at four o'Clock.

Mr. At. Gen. What did Evans and yoa da after

you had read- the Letter?"

Eub.
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Eub. We went to fetch fome Boxes that my
Mailer had order'd Evans to fetch home. It

was about two Miles, or more from Home, at a

Tradefman's.

Mr. At. Gen. "What was his Name, was itHay-

iveod ?

Eub. Yes, I think it ^was fomething like that

Name.
Mr. At. Gen. Did you go with Evans to fetch

the Boxes from thence ?

Eub. They had a Man that drove the Team
to fetch them >

Mr. At. Gen. Were they carried in a Team
then .?

Eub. Yes, they were.

Mr. At. Gen, Were you there v/hen the Goods
were brought back ?

Eub. Yes, I was at my Mafter's Houfe.

Mr. At. Gen. What did they do with them >

Eub. They buried them in the Garden, Sir.

Mr. At. Gen. What, in the Boxes ?

Eub. Yes, Sir.

Mr. At. Gen. How many Boxes was there ?

Eub. Five or fix, I think, I know not what

was in them.

Mr. At. Gen. You help'd to bury them, did

you not ?

Eub. No ; but I was there, I faw them bu-

ried,

Mr. At. Gen. Did Evans tell you what they

v/ere?

Eub. Evans told me they were choice Goods.

Mr. At. Gen. Eijans told you fo, did he .?

Eub. Yes.

L. C. J. What Time of the Day or Night were

they fetch'd Home ?

Eub. They went away about four o'Clock in

the Afternoon.

L. C. J. How far is it from Sir William.Par-

kyns's Houfe to Haywood's.

Eub. I think about three or four Miles, I can't

tell how far exaftly.

L. C. J. What Time did they return ?

Eub. About ten or eleven o'Clock at Night.

Juryman. My Lord, I underftand he fays they

buried them immediately, was he there, and did

he help to bury them ?

Eub. No, I did not help to bury them •, but I

faw Earth put upon them.

Mr. At. Gen. Pray, Eubank., let me ask you
one Queftion : The Perfon that lay at the Con-

feBionefs., did you obferve whether he had a

lame Arm, or no ?

Eub. No, I did not take Notice of any fuch

thing.

Mr. Sol. Gen. Will Sir William Parkyns ask him
any Queftions ?

L. C. J. What fay you. Sir William., will you
ask him any Queftions ?

Park. You fay one Holmes went out of Town
with me, pray give an Account what Holmes

that is ?

Eubank. It is Fat Mr. Holmes, if it pleafe

your Honour, he lives at the Golden Key in Hol-

bourn.

Park. My Lord, I obferve this to diftinguifh

it that it was not, as Mr. Attorney opened it.

Major Holmes that is in the Proclamation ; it

was one that us'd to be at my Houfe frequently

;

he was at my Houfe all the Summer.
Mr. At. Gen, You did well to ask him that

Queftion to explain it.

L. C. y. Will you ask him any more Que-
ftions ?

Par. No, iny Lord,

Mr. Sol. Gen. Then our next Witnefs is one
Thomas Hipwell

; (who was [worn.)

Mr. At. Gen. Where do you live .?

Hipwell. At in PVarwickfoire

.

Mr. At. Gen. With whom do you live .'

Hip. I live of myfelf. Sir.

Mr. At. Gen. Do you know of any Goods that

were carried from Mr. Haywood's, Houfe to Sir

William Parkyns' s, Houfe ?

Hip. I came from Litchfield Fair upon AJh-

Wednefday, where I had been to carry Goods for

my Mafter

Mr. At. Gen. Did not you fay you lived of your
felf ? I ask'd you before, who you liv'd with ;

who is your Mafter .?

Hip. Mr. Haywood.

Mr. At, Gen. You faid before, you had no
Mafter.

Hip. That is, when he pleafes to employ me,
I work for him.

Mr. At. Gen, Pray tell what you carry'd from
Haywood's Ploufe, and w!io came for them.

Hip. There were, to the beft of my Remem-
brance, either feven or eight Boxes.

Mr. At. Gen. Who came for them ?

Hip. There was one of Sir William Par-

kyns's Men, one Richard Evans, that was his

Servant, and one Wetjlone, that was Tenant to

Sir William.

Mr. At. Gen. Well, how did they come, and

what did they do }

Hipwell. They brought a Waggon and Two
Mares.

Mr. At. Gen. About what Time was it ?

Hip. It was about nine or ten o'Clock at

Night when they went away.

Mr. At. Gen. What Orders had you from your

Mafter ?

Hip, It was near upon feven o'Clock, when the

Waggon came, and my Mafter wifti'd me to go

to borrow a Mare of at

I did fo, and I

rowed with me home
Mr. At. Gen, What was that Mare borrowed

for .?

Hip. I know not.

Mr. At. Gen. What Ufe was fhe put to after-

wards ? What did you fee more ?

Hip. Why, before the Team came (about a

Quarter of an Hour before) to fetch thefe Goods,

my Mafter told me, that Sir William Parkyns'^

Men were to come to fetch fome Bedding and

other Goods, what they were he knew not, and

he order'd me, when they knock'd at the Gate,

to let them in ; and I did fo.

Mr. At. Gen. Well, Friend, did they carry

away any Goods, and what were they ?

Hip. They were in Boxes, at firft in three

Boxes; and then Sir William Parkyns'% Servant

did knock off the outfide Lining, which was a

Deal Board, and he drew the Nails, and took

out of two Boxes three Boxes a-piece, and two

out of another: to the beft of my Remembrance
I think there were eight, but I am not fure whe-

ther there were feven or eight.

Mr. At. Gen. Did they carry them away that

Night?
Hip. Yes, Sir William Parkyns's Man Richard

and the Tenajat carry'd them to the Waggon,
and

brought the Mare I had bor-
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and I lighted therti down With a Lanthorn, ac-

cording to my Mailer's Order.

Mr. At. Gen. When, what Day was this?

Hip. It was JJh-lVednefday at Night,

Mr. At. Gen. Then fet up Mr. Haywood. {Who
ivas fworn before .) Pray give my Lord an Ac-
count, when Sir William Parkyns's, Goods were

brought to yourHoufe, who brought them, and

what Direftions were given about the careful

Keeping of them.

Haywood. My Lord, about Michaelmas lafl.

Sir William Parkyns's Man came to me with a Let-

ter from one Mr. Charnock., and the Effcft of the

Letter, was to defire the Favour of me to lodge

fome Goods of Sir William Parkyns at my Houfe ;

for he was taking his Servants from his Houfe,

and he was lotji to leave his Goods in an empty
Houfe, and he defired me to let them lie at my
Houfe, which I did.

Mr. At. Gen. How v/ere they put up ?

Haywood. I think in three Chefts, pretty big

Chefts, nailed up and tack'd -, and there was a

Bed, and Bedding, and a Piece of Tapeftry or

two.

Mr. At. Gen. Pray, did that Letter come from

Mr. Charnock?

Haywood. Yes, Evans., Sir William Parliyns'%

Man brought it me.

Mr. At. Gen. Pray, Sir, how are you related

to that Mr. Charnock? What Kin is he to

you }

Haywood. I married his Sifter.

L. C. J. You took the Goods into your Cufto-

dy upon that Letter from Charnock?

Hdyw. Yes, my Lord, I did.

Mr. At. Gen. Pray, will you give an Account,

whether you were in Town before this Difco-

very, and had any Difcourfe with Mr. Charnock

or Sir William Parkyns about thefe Goods .'' When
did you fee Mr. Charnock afterwards ?

Hayw. I came up to London the i6th Day,

and I was in London the 17th, i8th, and 19th ;

I think thole three Days-, and I went to fee Mr.
Charnock at his Lodgings, but I was hardly with

him a Quarter of an Hour : I told him Sir Wil-

liam Parkyns had fent fome Goods to my Houfe,

and I defired to know when he would fetch them

away. Says he, I can't fay when I fliall fee him

again. Said I, I fhall have fome Bufinefs at the

Temple., and I will meet you at the 'Temple Coffee-

Houfe. Says he, I will meet; And bring Sir

William Parkyns with you if you can, faid I

:

He came about Eight or Nine o'Clock on Tuefday

Morning ; fays he. Sir William Parkyns is at my
Lodgings, juft a going out of Town, and would

defire to fee you. So I went up, and Sir William

Parkyns was ready to go out of Town : I told

him I had fome Goods of his at my Houfe, and

I defired to know how he would difpofe of

them ; what he would do with them : He would

take them away, he faid, the firft Opportunity,

or to that Effed.

L. C. J. When was this, what Month >

Hayw. It v^as in February laft.

L. C. y. What Day.

Hayw. I think it might be about the eighteenth

Day.

L. C.J. It was you that defired to have them

taken away, it feems, was it not ?

Hayw. I asked him when he would take them

away, or what he would do with them,

L. C. J. And what Anfwer did he make ?

Hayiv. He laid he would take them away the
firll Opportunity, as foon as he could difpofe of
them, or to that EfFeft.

Mv. At.Gen. Now, when you came-home, tell

us who came for thofe Goods, and when ?

Hayiv. I think it was upon a Shrove-Tuefday

that I came home, and my Wife faid Sir William

Parkyns had fent for his Goods, and defired to

have them away, but that fhe had made Anfwer,
I was not at home, but fhould be at home foon,

and then he might have them away. The next

Day I came home from Litchfield Fair, about
Five or Six o'Clock at Night : It was Afi-Wednef-
day at Night when I came home, and the Man
came to me between Six and Seven, and told me
his Mafter defired to have the Goods away. I

told him he might have them when he would -, he
faid he would have them away that Night. I

told him it was an unfeafonable Time : But,
fays he, the Waggon is a coming, and I defire

you would give me leave to take them away ;

which I did: Then he faid he had but two
Horfes, and he defired me to lend him a Horfe,
which I did, and he took the Good.--, and went
away with them ; but for what he did afterwards

with 'em, I know nothing at all of it.

Mr. Sol. Gen. Then fwear Mr. Whctftone.

(Which was done.)

Mr. At. Gen. Pray Sir, do you give an Account
when you went with Evans to Haywood^s Houfe,

and what happened.

Whetftone. His Man came to me
Mr. At. Gen. Whofe Man ?

Whetftone. Sir William Parkyns^?, Man, to de-

fire me to go to Mr. Haywood''% to fetch • fome

Goods of Sir William Parkyns., fome Bedding,

and fome odd Things, which I did ; and, faid

he, I will go the next Way to the Houfe, and I

will meet you before you can get thither; and

he did meet me half a Mile off the Houfe, and
told me I muft ftay, and not come to the Houfe
'till it was Night, 'till it was later.

L.C.J. Who told you fo ?

Whetftone. Sir William Parkyns*?, Man told me
fo ; fo he went forwards to the Gate, and then

came back, and called me to come in ; then we
went to the Houfe, and loaded the Waggon with

Boxes and Bedding that was there.

Mr. At. Gen. How many Boxes were there ?

Whetftone. I cannot tell whether there were

feven or eight.

Mr. At. Gen. Whither did you carry them ?

Whetftone. We carried them to Sir WilUarft

Parkyns's Houfe.

Mr. At. Gen. What was done with them ?

Whetftone. There they were put into the Ground
by the Wall Side, where they were found.

Mr. At. Gen. Why ; was you prefent when they

were found ?

Whetftone. Yes, I faw them dug up.

Mr. At. Gen. Then you can give us an Account

of them ; What were they ?

Whetftone. They were Arms.

Mr. At. Gen. How many were there ? what
Quantity?

Whetftone. Truly, I cannot tell.

Mr.5^/('fr.Where is the Cov\?(.2ih\tThomas Watts ?

Watts. Here am I. {He wasfworn.)

Mr. At. Gen. Are you the Conftable ?

Watts.Ye?,., Sir, I am the Conftable, and fearch'd

Sir William Parkyns'?, Houfe, and upon fearching

in the Garden I found fome Arms there.

Mr,
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Mr, At. Gen. Pray what Quantity of Arms did

you find there?

Watts. Four Dozen of Swords, thirty-two Car-

bines, twenty-five Brace of Piftols.

Mr. At. Gen. What kind of Swords were they ?

IVatts. They were broad Swords, two-edged
Swords.

Mr. At. Gen. Were there any Hilts to the

Swords ?

Watts. No, but there was a Box of Hilts that

I fuppofe was prepared for them.
Mr. At. Gen. Where did you find them }

Watts. In a Border under the Wall by the

Wall Side.

Juryman. Did you fee the Boxes broke open. Sir ?

Watts. Yes, Sir, I took them and broke them
open my own felf.

Juryman. Was WhetftoHe by, pray Sir, when
they were broke open ?

Watts. He was not there by at the firft, when
we dug diem up ; but I brought them to my
own Houfe, and there I broke them open, and
there we faw them.

Mr. At. Gen. Will you ask him any Queftions,

Sir William ?

Parkyns. No, Sir.

Mr. Sol Gen. Then call 1'urton, Freeman^

Fielding. {Who were all fworn.)

Mr. At. Gen. Pray fet up Mr. Freeman.

(Which was done.)

Mr. At. Gen. Where do you live ?

Freeman. At the George Inn in Holborn.

Mr. Jt. Gen. What are you ?

Freeman. I am Hoftler there.

Mr. At. Gen. Pray do you give an Account
what Horfes were kept there of Sir William Par-
liyns., and how many ?

Freeman. He was a Gueft to the Houfe all this

laft Summer, fometimes more, fometimes lefs.

Mr. At. Gen. How was it laft Winter about

February laft, how many Horfes had he then ?

Freem. He had fometimes three came in, fome-

times four, the moft that ever he had was five.

Mr. At. Gen. What time was that that he had
five, pray ?

Freeman. To my beft Memory it v/asjuft the

Week before the Difturbance, before the Plot

broke out.

Mr. At. Gen. Before theProclamation you mean?
Freeman. Yes, before the Proclamation,

Mr. At. Gen. When was it, what Day of the

Week was it ?

Freeman. They came in on Friday Night.

L> C. J. Holt. What •, did five come in then ?

Freeman. Yes, I think fo.

L C. J. H, Who was with him ?

Freeman. I only faw his Groom and another

Servant.

Mr. At. Gen. How were they accoutred ?

Freeman. Four with Holfters and fmall Piftols,

one was a led Mare with a Portmanteau ; and in a

Horfe-cloth wrapp'd up there was one or two Pair

of Jack Boots, and, I think, a Collar in one, I

cannot tell whether there was one Bridle or two.

Mr. At. Gen. When did they go away ?

Freeman. On Saturday in the Afternoon.

Mr. At. Gen. Did you obferve any Perfons to

come there on Saturday Morning ?

Freeman. There were two Men that were there

that rid out between two and three Hours ; they

nd out between Nine and Ten, and they came in

again between Twelve and One •, where they had

been I cannot tell, but they had rid pretty hard

for the Time they were out, for the Horfes came
in in a Sweat.

Mr. At. Gen. Before this Time that you now
fpeak of, what Horfes came up ? can you remem-
ber how many Horfes came up the Week before ?

Freeman. The Week before there were fome,

but how many I cannot remember ; they very

rarely ftay'd above a Night.

Mr. At. Gen. What do you know of any other

Horfes that were left there ?

Freeman. There were three Horfes that were

at our Houfe a Week, that were very good Hor-
fes, but I do not know whofe Horfes they were,

nor the Names of the Gentlemen that owned
them. The Gentlemen that brought them in paid

for the Horfes, only the Groom told me his Ma-
fter, Sir William Parkjns., had ordered him to fee

the Horfes fed. I never received a Farthing of

Six William Parkyns, but always of the Groom.
Mr. At.Gen. Pray, did you obferve any parti-

cular Horfe that was brought in there, a Roan
Horfe ?

Freeman. Yes there was one Horfe brought in.

Mr. At. Gen. From whence did thatHorfe come ?

Freeman. As was told me, from Montague Houfe.

Mr. At. Gen. I believe you miftake the Place,

recolleft your felf a little.

Freeman. Somerfet Houfe, I mean ; a Porter

brought it.

Mr. At. Gen. Are you fure it was Somerfet

Houfe ?

Freeman. Yes, it was.

Mr. At. Gen. Do you know one Lewis ?

Freeman. I do not know him, perhaps the

Tapfter does.

L. C. J. Holt. How many Horfes came from
Somerfet Houfe ?

Freeman. Only the Roan Gelding, and a very

fat Man mounted him, and rid out with Sir Wil-
liam Parkyns.

Par. Pray, Sir, what fort of Horfe was that

Bay Gelding that you fay the fat Man rid upon ?

Freeman. I fay he rid upon a little Roan Geld-
ing about fourteen Hands high.

Par. But the Bay Gelding, how high was that ?

Freeman. About fourteen Hand high.

Par. There's your mighty Horfe for Service !

Freeman. They were no great fized Horfes
none of them.

Par. And have not you known thefe Horfes
to have been mine a great while ?

Freeman. Yes, I have known them to be yours

a good while.

L.C. J. H. What-, was the Roan Gelding Sir

William Parkynsh ?

Freeman. No, not the Roan, but the others

;

they were no ftrange Horfes, they were fre-

quently there all laft Summer j there was no new
ftrange Horfe but the Roan.

L. C. J. H. Will you ask him any more Que-
ftion?

Par. No, my Lord,

Mr. Sol. Gen. Then fet up Mr. Turton.

{Which was done.)

Mr. At. Gen. Pray will you give an Account
what you know of Horfes that were ftanding at

the George Inn in Holborn ?

Turton. I have known Sir William Parkyns to
have ufed the Inn this four or five Years, ever
fince the Inn was built ; and in laft February he
came to Town with three Horfes the firft Time.

Mr.
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Mr. At. Gen. What Day of the Month was that ? Parkyns. You obferved, and faid there were two
burton. I cannot fay what Day of the Month,

but it was about the Week before his laft comino-

there, which was juft before the Difcovery of
the Plot.

Mr. Att. Gen. Do you know what Day of the

Week it was ?

I'urton. No, truly I do not, for I keep no Ac-
count of Horfes going in or out. The laft time of
his coming was with about four or five Horfes, to

the beft of my Knowledge, and that was upon
the Friday before the Plot broke out ; and then

upon that Friday, Sir William Parkyns gave order

to his Groom to get the Horfes ready againft Satur-

day Morning.

Mr. Att. Gen. Did he go out with his Horfes
on Saturday Morning ?

lurton. He did not go out with all the Horfes
according as he had given order ; but two Gentle-

men rid out with two of the Horfes, and ftaid

out about two or three Hours, and came in

again, as if they had rid pretty hard, the Horfes

being in a Sweat ; and in the Afternoon they all

went fairly out of Town, and gave out that they

expefted to be in Town on Sunday or Monday
following, but they did not return ; but then

came down one Mr. Lewis, I know not that that

is his Name, only when I formerly belonged to my
Lord of Oxford, I knew him to be Gentleman of

the Horfe to my Lord Feverjham, but I did not

know his Name.
Mr. Att. Gen. Had you not feen him there be-

fore ? What time did he come ?

1'urlon. 1 do not know that I ever fiw him there

before ; he was on Saturday in our Yard.

L. C. y. H. You are asked when Lewis came ?

I'urton. The firft time I fee him was on Satur-

day, in the Yard asking for Sir William Parkyns.

L. C. J. H. What time on Saturday was that ?

burton. It might be three of the Clock in the

Afternoon, about an Hour or thereabouts before

Sir William Parkyns's Horfes went away ; and asking

for Sir William Parkyns, and he not being there,

he returned back again ; and after they were gone,

he came again, and I told him they were gone, but

the Groom had acquainted me, and given me an

Account, that he would be there again on Sunday

or Monday. On Sunday in the Afternoon about

five or fix, Mr. Lewis came to enquire if Sir Wil-

liam Parh^ns's Horfes were come to Town ; I told

him no ; and ib he came again upon Monday
Morning betwixt eight and nine of the Clock,

and asked me if I heard nothing of his coming to

Town; I told him no, I did not hear of his

onMr. Att. Gen. The Horfes that came up
Friday Night, how were they accoutred ?

Tur. Two or three of them had Holfters ; I can-

not fay but for Piftols they had four or five Cafe.

Mr. Att. Gen. Had they no Carbines ?

I'urton. No, but only Horfe-Piftols.

Mr. Att. Gen. Did you not obferve any other

Arms, or other Furniture ?

Turton. I did fee a Pair or two of Jack-Boots

that they rid in, but I did not fee any more.

Mr. Att. Gen, Were there any that were wrapt

up in a Horfe-Cloth ?

Turton. No, I did not fee any, they were not

brought into the Houfe.

Mr. Cowper. Do you know what time the

Horfes were laddled that Day ?

Turton. No, I did not.
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or three Cafes of Piflols, did not I always ride
with Piftols ?

Turton. Yes, you feldom came without two or
three Pair when you came with Servants.

_
Parkyns. And as to the Jack-Boots, you faid we

rid in them.

Turton. I fuppofe (o.

Parkyns. We alighted at Mr. John's Houfe, and
fo our Boots were fent thither : And thefe were
fmall Horfes all of them ; pray will you tell the
Court what fiz'd Horfes they were, was there ever
a great Horfe among them ?

Turton. Never a one, I believe, that exceeded
above fourteen Hands and a half, fome under
fourteen.

Mr, Sol. Gen. Did you fee the Roan Gelding?
what Size was that ?

Turton. A fmall Pad that miglit be about thir-

teen and a half.

Mr. Att. Gen. Did you ever fee him come with
fo many Horfes before ?

Turton. I have feen more at the Sword and
Buckler, when I lived there ; and he ufed to inn
tiiere,

Mr. Att. Gen. How many have you feen at the
Sword and Buckler ?

Turton. I have feen four or five at a Time, but
this is many Years ago, feven or eight Years ago,
when he ufed to keep his Coach and four Horles,
and come up with feveral laddie Horfes with him,

Mr. Att. Gen . How long have you lived at the

George Inn .''

Turton. About two Years,

Mr. Att. Gen. Did you obferve any other Hor-
fes that ftood there ?

Turton. There were two that were pretty fizeable

Horfes, larger than any of Sir William^s own.
Mr. Att. Gen. Whofe were they ?

Turton, I cannot tell.

Mr, Gtt. Gen. Did any Body own them ?

Turton. I don't know who owned them, there

was one that paid for their Meat, and took them
away.

Mr. Att. Gen. Who is that ?

Turton. Truly, Sir, I cannot tell, I do not know
who he was ; I never faw him in my Life.

Mr. Sol. Gen. Has Sir William Parkyns, any more
Queftions to ask him ?

Parkyns. No, Sir.

Mr. Att. Gen. Then, my Lord, we fliall call no
more WitnefTes, unlefs he gives further Occafion,

we leave it here till we hear what he fays to it.

L. C. J. Sir William Parkyns, Mr. Attorney Ge-

neral, and the King's Council have done ; now is

your time to make your Defence.

Parkyns. My Lord, I rely upon your Lordfhip

for my Defence ; for I am ignorant of thefe Pro-

ceedings ; I rely wholly upon your Lordfhip, to

give a true Account of them to the Jury : I hope

your Lordfhip is lb juft, that you will repeat

the Evidence to the Jury as it is, and no other-

wife. But I do not obferve, that as to the Affaffi-

nation there is more than one Witnefs, and that

is Captain Porter : There is not a Tittle more !

and as to that, I fuppofe your Lordfhip will de-

clare to the Jury, that I was not concerned in

it ; and Captain Porter declares, I was to have no
Hand in it, only I was to furnifh five Horfes,

and accidentally I was at fome Meetings, but he

does not declare that I was to do any thing in

particular,
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L. C. y. Yes, yes, you agreed upon the Debates

to the feveral Refolutions of AflafTinating the

King, and faid, that it was neceflary and fit to

take him off.

Parkyns. Still, that is but one Witnefs, I de-

ny it utterly, and the I,aw fays pofitively there

fliall be two Witnefles.

L. C. y. Not to every Overt A6b, there is no

Law fays fo.

Parkyns. As to the Aflaflination there is but

one, no other but he ; and fo as to the Regiment

he did not fay that I was to raife a Regiment

;

but that he was told by a Gentleman that I had

been defired to be in the Matter, but I would

not, becaufe I had engaged in another Bufinefs,

about a Regiment -, but this was all but hear-fay.

L. C. y. Yes, he faid you owned you had a Re-

giment. Befides, it is faid, you owned you had

your Saddles, and your Troop confifted of old

Soldiers,

Parkyns. No, Captain Porter never faid fo.

Mr. Aft. Gen. That was Siveet,

L. C. y. You told Porter, you had a Regiment

to look after.

Parkyns. Capt. Porter is here, I defire he would

explain himfelf,

L. C. y. Yes, and you told Sweet., that your

Troop confifted of old Soldiers, and that you had

bought thirty Saddles.

Parkyns. My Troop, aye I But flill there was

nothing of a Regiment; nor did they fay I had

raifed a Regiment, or a Troop, or was to raife a

Regiment.

Sweet. You told me your Troop confifled of old

Soldiers. I did not fay that you faid you had

raifed or wou'd raife, but it did confift of old

Soldiers.

L. C. y. He fays that which makes it plain,

that you were to have a Troop, or had a Troop,
confifting of old Soldiers, befides Volunteers that

had been Officers: and that you had bought a

great many Saddles, thirty Saddles ; and you were

to go into Leicefterjhire., and accordingly you did

go, and upon your Return, you did give an Ac-
count that all was well, zxAxhtWeft was as well

inclined to King yames's Intereft as the North.

Parkyns. That I went into Leicefterfoire, and
met feveral • Gendemen, and that they were all

well inclined ; I hope that is no Evidence of

Treafon againft me : every Body ought to be well

inclined.

L. C. y. Aye ! but they were all well dilpofed

or inclined to King yames^s Intereft.

Parkyns. He did not fiy fo ; if your Lordlhip

pleafes to call him again.

Z. C. y. Call him again.

(Sweet was fet up again.)

Mr. Sol. Gen. What did S'w William Parkyns xd\

you of his Journey into Leicefterjhire ?

Sweet. He faid he had been there, and had met
his Friends, and all was well.

L. C. y. What did he fay ? Did he name
King yatfies ?

Sweet. He did not name King yames to me at

that time.

L. C. y. What was the Difcourfe about, that

they were all well inclined to .?

.

Sweet. He always named it the King's Interefl,

and did not name King yames, but I underftood

it, and always took it to be K'mgyames he meant.

Mr. Momtague. What did he fay of the North

and Weft ?

Sweet. He faid that the Weft was as well inclin'd

to the King's Intereft as the North.

Mr. Att. Gen. What did he fay before he went ?

Sweet. He told me he was to go into Leicefter-

ftoire, to meet fome of the King's Friends.

Parkyns. Pray, recoiled yourfelf, and confider
what you fay.

Sweet. He faid fome Gendemen rid as far to
him, as he did to meet them.
Mr. Att. Gen. Was that the Time he talked

about the Troop ?

Sweet. No, that was before this Time. I can-
not remember the particular Time ; it was at
his own Houfe, and Captain Scudamore was
with him.

Mr. Att. Gen. When was the Difcourfe about
King yames's Landing .?

Sweet. He told me that he believed now that
King yames wou'd land, he faid he had his own
Word for it, it was about Chriftmas.

Mr. Att. Gen. What did he fay about Prepara-
tion for it ?

Sweet. He faid his own Troop was to confift of
all old Soldiers.

L. C. y. Did he tell you he had a Troop ?

Sweet. I fpeak his own Words; he faid, My
Troop confifts of all old Soldiers.

L. C. y. Was it confifts, or will confift, though
I think there may be no great Matter of Diffe-
rence in this Cafe ?

Parkyns. Yes, my Lord, but there is a great
deal, fure, for will conjift Ihews nothing yet
done, and all is but Words.

L. C. y. Sweet, Aniwcr to Sir William Parkyns's
Qucftion.

Sweet. I tell your Lordftilp, I repeat his own
Words, my Troop confifts or is compofed of all

old Soldiers.

Mr. Cowper. What did he fay ofVolunteers ?

Sweet. He faid, there were fome Gentlemen
that would go along with him as Volunteers, that
had been old Officers.

Mr. Coivper. Pray, let me ask another Queftion >

when he difcourfed of the prefent King, by what
Name did he ufe to fpeak of him ?

Sweet. He called him by the Name of the
Prince of Orange.

Parkyns. Pray, recoiled yourfelf, Mr. Sweet,
and think of what you fay, fince he was declared
King, did I ever call him Prince of Orange ? I am
upon my Life, and pray fpeak nothing but the
Truth.

L. C. y. Confider, and anfwer the Queftion,
what did he ufe to call him .?

Sweet. Truly, my Lord, I am not pofidve as to

that, I underftood it fo. 1 never knew that he
allowed him to be King of England.

Parkyns. Did you ever hear me call him Prince
of Orange, fince he was King ?

L. C. y. Look ye. Sir, how long have you been
acquainted with him ?

Sweet. About three Years, ray Lord.
L. C. y. Well, that is long fince his Majefty was

declared King ; have you ever heard Sir William
Parkyns call this King Prince of Orange ?

Sweet. I am not pofitive in that, but I under-
ftood he did not allow him to be King.

Mr. Sol. Gen. You frequently difcourfed with
him about the Government it feems j pray what
did he ufe to call him ?

Sweet. I have heard him call him King William^

and the little Gendeman.

Parkyns*



1695 O. B, for High-Treafon«

Parkins. When ever did you hear me call him
the little Gentleman ? Mr. Siveet, pray, when you

are upon your Oath confider well, and recolleft

yourfelf, and don't anfwer rafhiy and fuddenly,

but think of what you fay. I always exprefs'd

myfelf, when I had occafion to fpeak of him,

and called him King William, as other People ufe

to do, I never ufed the Words, little Gendeman,
nor Prince of Orange neither.

L. C. J. Did you ever hear him call him other-

wife than King JVilliam ?

(He paiifed a while.)

L. C. J. Pray fpeak the Truth, and no more.

Sweet. I have heard him call him Prince of

Orange.

L. C. J. But you have heard him call him King

William too ?

Mr. Sweet. Yes.

Mr. Cowper. But pray, when he fpoke of the

King, what King did you underttand by it ?

Sweet. I ufed to underftand King James.

Parkyns. What is that to me what he under-

ftood ?

L. C. J. But I would obferve to you one thing,

when you came from Leicefterjldire, you talked

how well difpofed they were to the King's Inte-

reft ; he fiys, he underftood that King to be King

James, and you faid the V/eft was as well difpofed

as the North ;
pray now were you im ployed by

King William to fee how the Gentlemen flood

afFedled to him ?

Parkyns. No, nor by King James neither,

L. C. J. Why then iliould you concern yourfelf

for the King's Friends, in the Weji and the North ?

Parkyns. I never was in the Weft in my Life, and

therefore 1 can't tell why I Iliould tell him any

thing about the Weft.

Mr. Att. Gen. Pray, Sir, when was it that Sir

William Parkyns fpoke about the King's landing ?

Sweet. It v/as about Chriftmas, he faid he believ-

ed he would land.

Parkym. Did I tell you pofitively it would be

fo then ?

Mr. Jit. Gen. He tells you he fiid you did be-

lieve it, for you had k from his own Mouth.

Parkyns. That Ihews it is not probable I (hould

tell him fo, that I fhould have it from his own

Mouth, carries fuch an Improbability with it, that

the Evidence is Felo de
ft;,

it deflroys itfelf.

Mr. Sol. Gen. He does not fay you had it from

his own Mouth, but that you had his Word for

it, and this being about Chriftmas, long after our

King was returned, it could mean no other King

but King James.

L. C. J. Look you, Sir William Parkyns, there

is another thing I would obferve, why did you fend

your Man to Kenfington to one Bro-ivn ? Who is

that Brown, and what was the Man that lodged at

the Confeftioner's in Holborn ?

Parkyns. I cannot tell who it was, I know nei-

ther Brown nor the other Man, but I fent my Man
at the Requeft of Mr. Charnoek, who lodged in

the fame Houfe with me ; he defired he might

go upon an Errand for him to Kenfington, and I

diredled him to go upon fuch an Errand, for he

was formerly Mr. Charnock\ Servant, and I de-

fired !iim to go of the Errand if he requePced it.

Who thefe Men were, I know not, neither of them,

nor any of their Bufinefs.

L. C. J. But he was bid by the Man that lodg-

ed at the Confeftioner's to tell his Mafler that he

would flay within for him.

Vol. IV.

Parkyns. That might be Mr. Charnoek, for he

was his Servant once.

L. C. J. But he fays he carried the MefTage to

you, and you received it. Well, have you any
more to fay ?

Parkyns. My Lord, I think there is but one

pofitive Evidence of any one Overt A61.

L. C. J. Yes, what do you think of the Defign

of bringing in King James, and confulting about

it, and affifting in the Invafion, and preparing

a Troop, and providing Arms and Horfes ? Are
not thele Overt Afts ? Do you think your having

a Troop of old Soldiers is no Overt Aft .?

Parens. There is no pofitive Proof of any
Troop or any Arms.

L. C. J. It is proved there were Arms fent by
you at Michaelmas laft to Mr. Haywood's, Char-

noek'?, Brother in Law, and thefe lay there till

AJh-Wednefday laft, after your Name v/as in the

Proclamation, and then they were removed in the

Night, and buried at your Houfe, and were

taken up there, and here is an Account given what
Arms they were, four Dozen of Swords, twenty-

five Pair of Piftols, thirty-two Carbines.

Parkyns. Firft it does not appear when thefe

Arms were bought, nor for what Intent they were

brought from Hayzvood's.

L. C. J. But what Ufe had you, a private Man,
for fo many Arms.̂ and then your going into Z«-
cefterftjire to meet fbme Gentlemen, and your

giving an Account how they flood affefted to the

King's Intercft, whether that be underflood for

the Intereft of King James, I muft leave to the

Jury, fince you give no Account that you were

imployed by King William.

Parkyns. My Lord, I went upon my private

Occafions, and then talked of News as other

People do.

h.C. J. But when you returned back again, you
declared all was well, and gave an Account how
Perfons were difpofed in the Weft and North.

Parkyns. Is there any Perfons named, or Parti-

culars .^ Can it be an Overt Aft of Treafon for

me to difcover my Acquaintance ?

L. C. J . But your going with that Defign to en-

gage in an Intereft againft the King and for the

late King.

Parkyns. He does not fay difcovered my Defign.

I went to meet withfome Friends of my own.

L. C. J. Did he not tell you he was to go into

LeicefterJIoire ?

Sweet. Yes, he did lb.

L. C. J. Did he tell you to what purpofe .?

Sweet. He fiid he was to go to meet forae of the

King's Friends.

Parkyns. Did I tell you who ?

Sweet. No.
L. C. J. But there was a Lord's Brother, what

did he tell you of that ?

Sweet. He fiid all Things were well, and the

Weft was as well inclined as the North.

L. C. J. To what ?

Sweet. To the King's Intereft.

L. C. J. 'Treby. You fpoke of a Lord's Brother

that was concerned .?

Sweet. He faid feveral Perfons of Quality in

the PFeft were concerned, and a Lord's Brother

was an)ong them.

Juryman. My Lord, I defire he may be asked,

when he faid the King would land, what King
he meant, whether he named the late King, or

King James.
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L. C. y. Well, Anfwer that ? when he dif-

courfed to you of the King's landing, did he

name the late King James F or did he lay the late

King James ?

Jurym. Was he mentioned in the Difcourfe ?

Sweet, He never uled to mention King James

to me, but only the King, which I underllood

always of King James.

Mr. Jn. Gen. Pray what time was it that he

ipoke of the King's landing ?

Sweet. It was about Chrifimas.

Mr. Alt. Gen. Therefore no other King could

be meant but King James, for there was no other

King to land at that time ; and he faid he had

the King's Word for it. 1 fuppofe he can't pre-

tend he had King William's Word for it,

Parkyns. I hope, to talk of the King's landing

is no Treafon ; it is but Words : If I tell an idle

Story of what I think may come to pafs, fhall that

be reckoned Treafon .? Then for him to fay, I

had it from the King's own Mouth, it is impofll-

ble to be true, and is no Overt Aft, being only

Words, and cannot be reputed Treafon. And
then as to the other two Parts of the Charge,

the Confultations with my Lord of Aileshury, and

thofe other Perfons, there is but one Witnefs-,

no Body but Porter •, neither is there any more

but he for the Aflaflination ; his Evidence is but

a fingle Proof, and there ought to be two pofi-

tive Witnefles, by the Law, to each Overt

Aft.

L. C. J. Holt. No : There ought to be two Wit-

jfiefles to each Species of Treafon, that's all.

Parkyns. There ought to be two Witnefles to

both thefe Parts of the Treafon.

L. C. J. Holt. I muft tell you. Sir William Par-

kyns, if any Perfon does defign and contrive that

the Realm fbould be invaded, or the King depo-

fed, and another fet upon the Throne, that con-

fpiring to invade the Realm, or depofe the King,

are Overt Afts of High-Treafon, within the

Statute of 25 Ed. 3. and the fame Species of

Treafon as defigning to aflaffinate him is. It is

compaffing, defigning, imagining his Death and

Deftruftion. Now the Queflion is, whether there

is not another Witnefs, befides Captain Porter, to

prove another Overt Aft of this Defign ?

Parkyns. I don't find there is, for all the reft is

only Difcourfe.

L. P. J. Holt. Yes, for what, do you think

providing Arms for that Purpofe, is only DiP
courfe ?

Parkyns. The WitnefTes don't fay for what

Purpofe the Arms were bought.

L. C. J. H. Nor do you tell us of any other

Purpofe.

Parkyns. My Lord, it does not appear when

they were bought.

L. C.J. Holt. Ay, but what Occafion had you

for fuch a Quantity of Arms ?

Parkyns. My Lord, I did not buy them after all.

I found them. If I had had Liberty to have fent

down for Witnefles, I could have proved that

thefe Arms were in Boxes all rufty in my Houfe

when I firft came to it.

L. C. J. Holt. Ay : But why were they buried,

juft at the Time when the Plot was broke out,

and the whole Defign difcovered ?

Parkyns. I can't tell, my Lord, how to help it,

if they will make an ill Interpretation.

L. C. J. Holt. Whatinterpretation would you

have us make .?

Parkyns. My Lord, it is very eafy to imagine,

People don't care to be found with Arms at fuch

a Time ; but, however, the Having of Arms is

no Treafon. They are as much a Commodity as

any thing elfe.

Mr. Au. Gen. And then the Horfe coming to

Town juft at fuch a Time, and the Saddles,

Parkyns. I have not bought a Horfe this two

Years, and I travelled in no other Manner than I

ufed to do. So the Groom tells ye, I ufed to come
to Town with three or four Horfes always. I ne-

ver kept lefs than fix or feven Horfes this twenty

Years ; fometimes a great many more -, and they

were very little Horfes, Pads, no Way fit for

the Service they are prefumed to be for.

L. C. J. Holt. Have you any thing more to

fay, Sir?

Parkyns. I hope, my Lord, as to the Aflaftina-

tion I am clear : Perhaps the World would ima-

gine, I have had fome Inclinations to King James's,

Service, and perhaps they may not think amifs

;

but I never did any thing, nor had an Opportunity

to do.

L. C. J. Holt. God be thanked you had no Op-
portunity.

Parkyns. And I hope my Life fhall not be

taken away without Proof ; I hope it will be ra-

ther thought, that every one fl-iould be taken to

be innocent ; and it would better plcafe the

King, that I fliould be acquitted, than to let

me be found guilty upon flight Grounds, and

Imaginations, of which little or nothing can be

made.

L. C. J. Holt. No queftion of it: It will pleafe

the King and every Body elfe, that you fhould be

found innocent.

Parkyns. Then, I hope, my Lord, you will not

ftrain the Law to take away my Life ; according

to the Rule, That it is better five guilty Men
fhould efcape, than one innocent Man fuffer : For

the Blood of a Man may lie upon every Body, if

it be caufelefly fined ; and it is very fevere to ftrain

the Law to take away any Man's Life.

L. C. J. Holt. Look ye, Sir William Parkyns, I

muft tell you, you may be under a very great

Miftake : You may think it neceflary to have two
WitneflTes to every Overt Aft, but that is not fo ;

for if there be one Witnefs to one Overt Aft,

and another Witnefs to another Overt Aft of the

fame Species of Treafon, that is all that the

Law requires.

Parkyns. Here are two Species of Treafon,

levying War is one Species, and AiTaflination is

another.

L. C. J. Holt. Your Defign was, originally,

the reftoring of King James, and in order to that

the dethroning of King William.

Parkyns, That appears but by one Witnefs,

which is not according to Law, which requires

two.

L. C. J. Holt. One Way of efi^efting your De-
fign was by Aflaflination, the other by Invafion,

or by Force.

Parkyns. Still, my Lord, here is the fameWit-
nels, and that is but one.

L, C. J. Holt. Yes, there are two.

Parkyns. None but Capt. Porter.

L. C. J. Holt. What, not as to the Reftoring of

King James, which tends to the Dethroning

King William ?

Parkyns. In what Particulars, my Lord .''

L. C. J. Holt. Your providing Arms, and go-

ing to Leicejlerfiire, and fending Charnock on that

Errand into France. As to the Afliafllnation, in-

deed.
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deed, there is but one pofitive Witnefs, befides

other Circumftances, which have their Weight

;

but as to the other, you faid the King would

Come'

Parkyns. It was my Opinion, that's all.

L. C. y. But you faid you had his Word for it.

Parkyns. Does not that anfwer it felf, my
Lord ? Is it poifible it fhould be true, that I who
was in England, fhould have the Word of one

that is at fuch a Diftance beyond Sea ?

L. C. J. And then your buying of Saddles, for

what Purpofe were they ?

Parkyns. My Lord, does he fay it was in order

to it ? I am fure he does not, and I hope I Ihall

not be prefumed out of my Life.

L. C. y. When you talk'd of the King's Land-

ing, and faid, you had his Word for it ; you

likewife faid, your Troop was made up of old

Soldiers, befides Volunteers that had been Officers.

Par. Still there is nothing done ; he does not

fay there was one Man raifed.

L. C. y. And your going into Leicejlerfhire up-

on fuch an Errand, as you told him you went

upon.

Par. Well, my Lord, I mufl leave it to your

Lordfliip. I hope you will confider well of it.

L. C. y. We muft do that which is right be-

tween the King and his Subjefts.

Par. And, I hope, my Lord, the Converfion

of Subjefts is more acceptable than the Deftruftion

of them ; and the Government is more concern'd

to fave the Innocent, than to ftretch the Law to

punifli the Guilty.

L. C. y. It will be more acceptable, and in-

deed, die King and Kingdom are very much con-

cerned in this Matter, and at this Time, Sir

William; and the Government ought to take

Care to preferve itfelf. Have you any more to

fay. Sir ? if you have pray fpeak it.

Par. I have no more. I llibmit it to your

Lordfhip : I think there is but none Witnefs, and

all the other is but Conjefture and Nonfenfe

;

and one Witnefs is not fufficient, by the Law of

England, for by the Statute there muft be two.

L. C. y. I have told you my Opinion.

Par. Befides, your Lordfliip has known me

this many Years, and you know that my Educa-

tion was not to War, and Fighnng, but the

Gown ; and your Lordfhip knows how peace-

ably I have lived.

L. C. y. I have known you heretofore. Sir

William, while you kept your Profeffion and

your Gown.
Par. And now in my old Age, my Lord, I

am grown lame, and have loft the Ufe of my
Hands with the Gout, and fcarce able almoft to

go on my Feet. Therefore it cannot in Reafon

be thought probable, that I fhould engage in fuch

a Bufinefs as this ; and therefore I hope you will

interpret all Things in a milder Senfe, in Favour

of Life, rather than for the Deftruftion of it,

and the Ruin of a Man's Fortune and Family.

L. C. y. 1 tell you. You have had my Opinion

concerning the Number of Witnefles._ I fuppofe

my Lord and Brother will declare theirs.

L. C. y. Trehy. My Lord Chief Juftice, it feems,

does pleafe to have us deliver our Opinions ; I

think we ought to be very tender in a Cafe of

Blood : I think the Life of Sir William Parkyns is

at Stake, and we ought to be careful that he have

no Wrong done him. But I think in the Cafes of

Treafon, efpecially of this Nature, the Life of

the King, and the Lives of all the innocent Peo-

ple of the Kingdom are alfoi at Stake ; and we
muft be indifferent in this Cafe, and by the Grace
of God we will be fo. The Queftion that Sir

William Parkyns ptopofes, is. Whether there are

two WitnefTes upon this Evidence, to this Matter
of which he is indicled, which is, the Compaffing
and Imagining the King's Death. One Witnefs,

at leaft, does pofitively prove. That you Sir Wil-

liam Parkyns did agree to the Defign of AfTaffi-

nating the King's Perfon, and promife to provide

and contribute Horfes and Arms to that Purpofe.

Now fuppofe this is prov'd but by one Witne(s,(

and the Evidence had gone no farther, then your

Objeftion would have had a very good Ground,
that this could not be a legal Proof of Treafon 5

but I muft tell you. That this Treafon of Com-
paffing and Imagining the King's Death may be
made evident by other Overt Ads, befides that

of AfTaffination : To confpire with a Foreign

Prince, to invade the Realm, to provide Arms,-

'

to join with Invaders, and to make an Infurrec-

tion againft- the King, thefe are Overt A61s of
Imagining the King's Death. For it cannot be
fuppofed, but that he that would have an Inva-

fion and an Infufrcftion againft the King's Per-

fon, does intend the Deftruftion of the King;
he that would take away all his Defence, which
he might have by the Affiftance of his Subjeds^

and leave him expofed to his mortal Enemies,

cannot but be prefumed to defign the King's

Ruin and Murder. Therefore, Sir William, fuch

Things being in their Nature a Compaffing and
Imagining the King's Death ; your providing

Arms and a Troop are Evidences and Overt Ads
of this Treafon ; and fo will your going up and
down and meedng People in order to rife, if

that were your Bufinefs in Leicejierjhire, &'c. as

it feems by the Evidence it was.

Par. But that is not faid, my Lord, I humbly
beg your Pardon for interrupting you ; it is not

faid. That I met them to rife, by no Evidence

whatfoever ; and therefore, pray my Lord, do noc

inforce it beyond what the Evidence has proved ;

he faid, I went to meet my Friends: Was there

any thing faid it was in order to a Rifing ?

L. C. y. 'Treby. I think you miftake your own
Words, as you fpoke them to the Witnefs, if I

did take them, as I think I did, right, for they

were feveral Times repeated. I will do you no
Wrong, Sir William, I affure you. You went
into Leicejier/lnre, and you fay. It was to meet
your Friends ; the Witnefs fays. It was to meet
the King's Friends ; by the King, it is very plain,

you meant not King William, but King yames ;

for you fpoke before of the King's Landing, which

was at Chriftmas laft, when every body knows
King William was in England. Thefe coupled

together

Par. I beg your Pardon, my Lord ; thofe two
Things are not both to be join'd together, the

Difcourfe of the King's Landing was at Chrift-

mas, as he fays, the other thing, my Journey in-

to Leicefler/hire, was a Month afterwards, and
therefore they cannot be coupled together.

L. C. y. Treby. The Coupling of them, that I

meant, was only to fhew who was underftood to

be fpoken of by you, when you named the King ;

fo the Queftion is. Whether you did not mean
the fame Perfon in yanuary that you meant in

December, by the Word King, efpecially fince as

a Difcovery you had made, you faid farther, that

the
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the IVefi was as well inclined to the King's In-

tcreft as the Norths and a Lord's Brother was

concerned in it. If by the King you had meant

King William \ how impertinent and infenfible

had been all this Difcourfe, that the Weft was as

well inclined as the Norths and that a Lprd's

Brother was concerned in it -, concerned in what ?

In being inclined to King William ; to what Pur-

pofe could that be faid ?

Par. It may as well be interpreted that Way
as the other.

L.C. J. Treby. I muft leave that to the Jury.

And I confefs, if there was not fomewhat more

in the Cafe, you might the better argue upon

this, as to the Interpretadon. But laying afide the

Confideration of your Riding into Leicefterjhire,

&c. here is this Providing of Arms, proved by

four or five Witneffes, and the Serving of them in

that Manner -, and there is no Account given by

you, that they were provided for the Service of

the Government, or that you were employ'd fo

to do. Certainly it is not lawful to provide

Arms, efpecially for a whole Troop, as for ought

I perceive here was, though indeed I am not

skilful enough in thofe Buhnefles, to know how
many make up a Troop ; but it's plain here was

an Iniurreftion intended, when the Invafion was

made ; and that is an Evidence, that thefe Arms
were to be employ'd upon that Account, for no

other Ufe was to be made of them, nor is preten-

ded. If you had found thofe Arms in your Houfe

(as you fay) it had been your Duty to have deli-

ver'd them up, or difpofed of them to the Ufe

and Service of the Government, which Service

too, could only be when you had a Commiffion

from the Government, and not of your own Head.
And then, befidesall this, you acknowledg'd that

you had a Troop of old Soldiers.

Par. It is but flidingly that, for he only tells

you, that a Troop would be compofed of old

Soldiers.

L. C. J. Trehy. How can that be ? when he fays,

he repeats your own Words, My Troop confifts

of old Soldiers; can any Body fiy, that his

Troop confifts of old Soldiers, without having a

Troop .''

Par. Pray, Mr. S'zveet, fpeak ; my Life is at

Stake, Did I fay to you, it did confift, or it was

to confift ? recoUeft your felf, and confider well

before you fpeak,

L. C. J. What was it that he did hy ? it did

confift, or it would confift .?

Sweet. He faid, his Troop was compofed all

of old Soldiers.

Par. But does it appear by any Evidence,

that I had a Troop; if I had, who were they ?

none of thefe Men do appear. Does this Troop
confift of Men in the Air ? that I fhould lift Men
that are all in ISubibus, and not one of them to

be known, Suppofe I ftiould tell him a Lye, or

make fome Brags, is this Treafon ? here is no
Perfon proved to be lifted or named.

L. C. J. But Arms were found in your Houfe
for a Troop, \

Par. But where they were bought, and when
they were bought, and made ready, it does not

appear ; and I affirm to your Lordfhip, if you
would give me but one Day's Time, I would
prove, that they were at my Houfe in Warwick-

jhire., when I firft came down thither, which is

two Years ago. And I'll fully make it out to

your Satisfaftion, or I'll be crucify'd, or any thing

in the World, I can prove it by a great many
Witneffes, by my Friends, and all the Servants

that belonged to me, they were there long before

this Difcourfe was had or thought of,

Mr. Juft. Rokcby. If your Lordiliip expeds that

I fliould deliver my Opinion, I am ready to do it.

As to this Matter of Law that Sir William Par-
kyns has propofed, he lays. There are not two
Witnefles to "the fime Overt Aft, and therefore

no Evidence of Treafon ; truly, I take it, and
always did, that the Law is, there need not be
two WitnefiTcs, to the fame Overt Ad ; but if

there be two Witneffes, one whereof fpeaks to

one Overt Aft, and another to another Overt
Aft of the fame Species of Treafon, thefe are

two Witnefifes within the Law. Now, I think,

there are two Overt Afts in the Indiftment of
this Treafon. The Treafon is CompafUng the

Death of the King ; the Overt Afts are firft, the

particular Defign of the AffafTination upon his

Perfon, and the other is, the bringing in of a
foreign Force, and preparing Horles and Arms
to meet that foreign Force here : All to the fame
Intent and Purpofe, the CompafTing and Imagin-
ing the King's Death, Now befides that of che

AfTafTination, there are a great many Witneffes

that prove there were Arms prepared ; for there

were found a great Quantity, when they opened
the Boxes, which Boxes, it is plain, he hlmfelf

fent down to Hayzvood's Houfe : For tho' Char-

nock writ a Letter, yet it vvas by his Direftion,

as he own'd to Haywood, when he was here in

Town. And then his Servant fetched them away
from this Place, and this I take to be another

Overt Aft, and proved by feveral Witnefles.

Sir William Parkyns fjpeaks of his being a Gown-
Man, but I do not know what a Gown -Man has,

to do with fuch a Quantity of Arms.

Par. If you will give me Leave to fend for

fome People, I will demonftrate it to you as clear

as the Sun, that they were in the Houfe two Years
ago, when I came firft thither,

Mr. Juft Rokeby. There were Preparations

two Years ago, it appears, for the Deftruftion of
the King and Kingdom -, however, the Men that

were accufed of it, had the Luck to efcape and
be acquitted.

Par. My Lord, I hope I fliall not be interpreted

out of my Life, I defire the Statute may be read.

Mr. Juft. Rokeby. What Statute do you mean ?

Par. The 25th of Edw. III. and the new Sta-

tute too, let them both be read to the Jury, that

they may confider of it,

i'he Statute of the 25/^ of Edw. III. was read.

Par. There is nothing of two Witnefi"es there,

L. C. J. No, but there is another Statute of
the 5th of Edw.Yl. cap. 11, that may be more
for your Advantage ; Will you have that read ?

Par. Yes, if you pleafe, I know there is ano-

ther Statute that does direft it, and I expefted

to have found it in this Statute,

CI. of Ar. This is an Aft made in the 5th and
6th Years of King £ii:y. VI.

The Statute was read to thefe Words, Unlefs

without Trial he fiiall confefs the fame.

Par. There's enough.

L. C. J. You have heard the Statute read,

would you infer any thing from it ^

Parkyns. I infer that there ought to be two
Witneffes, and here is but one.

L. C. y. There are two Witneffes,

Park. Not direft to the fame Thing.

L. C. J,
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L. C. J. I fhall leave it to the Jury, whether

this Evidence does not prove an Overt-A6l, to

demonftrate a Defign againft the King; if the

Defign be to depofe him, and that's manifefted

by two Overt-Acls, undoubtedly that is Trea-

fon within the Statute of 25 of Edw. 3,

Par. That I agree, but yet there muft be two

Witneffes of it.

L. C. J. Suppofe Dethroning the King be the

main Defign that ftrikes at his Life, and you re-

folve it fhall be done one Way or other. One

Way by AfiTaffination, the other by Infurreftion

;

or by Invafion and joining with a foreign Army.

Par. My Lord, I conceive there ought to be

two Witneffes for each.

L. C. J. No, no i for that very laft Aft that is

to take EfFe6l in a few Days, declares it is Effici-

ent, if there be one to one Overt-Aft, and ano-

ther to another ; but ftill it mufl be of the fame

Head or Species of Treafon ; and depofing the

King and aiTaffinating of him, and preparing to

raife an Army againft him, or to excite an Inva-

fion, are but one Sort of Treafon,

Par. It may be fo, if they were Overt- A6ls of

one Sort of Treafon ; but rifing in Arms, and

Aflfaffination are as different Things as can be in

the World, and therefore there ought to be two

Witneffes to each of them.

Mr. J. Rokehy. That which I deliver'd as my
Opinion was, that one Witnefs proving one Overt-

Acl, and another Witnefs proving another Overt-

A6t of the fame Sort of Tieafon, are two good

Witneffes, according as theLaw requires. And I am

the more fully confirm'd in it, by the Claufe that

is in this new A&. of Parliament, made for Trials

in Cafes of Treafon, that a Man Ihall not be con-

vi(5ted of Treafon, but by and upon the Oaths and

Teftimony of two lawful Witneffes, either both of

them to the fame Overt-A61, or one of them to

one, and the other of them to another Overt-

Adl of the {ame Treafon.

Par. Of the fame Treafon, aye.

Mr. Juft. Rokeby. And here it is the imagining

the Death of the King, that is the Treafon.

_

Par. Then you may fay every Thing elfe is fo ;

but if you pleafe to let the whole Statute be read.

L. C. J. You fhall have it read if you will

;

but this is all that is in it concerning this Matter.

Now a Defign to depofe the King, which is mani-

fefted by feme Overt-Ad, is an Overt-Ad to

prove the Defign of the Death of the King.

Par. Then it muft be manifeft, and not by

Interpretation •, and all thefe Things are by In-

terpretation, except it be what Porler fwears.

L. C. J. If by Overt-Ad it be proved, that

you de'figned his Depofition, that is an Overt-

Ad to prove your D^^fign of his Death.

Par. They are very different Things, Death

and Depofitions. We have feen a King depofed,

and yet he is alive,

L. C. J. 'Trehy. I am fure we have feen a King

agreed to be affaffinated, and yet, God be thank-

ed, he is ftill alive.

L. C. J. It is not the Succeeding in the Defign,

but the Defign itfelf that is the Treafon. God for-

bid that it ftiould have Succefs to make it Treafon.

L. C. J. Treby. But whenever People will agree

together to bring in foreign Forces, or to prepare

M'en and Arms againft the King that is in Poffef-

fion, this is reckoned an Overt-Ad of a Defign

againft his Life, and has always been reckoned fo

by my Lord Chief Juftice Hales, my Lord Chief

Juftice Coke, and by all thofe Men that have been

for High - Treafon

.

reputed the moft tender in Cafes of this Nature

:

For any Ad that expreffes an Intent of dethron-

ing the King, by Means of an Invafion by a fo-

reign Force, and an Infurredion againft the King,
is a proper Proof of a Defign of his Deftrudion \

and if not, then agreeing to Ihoot him is not an O-
vert-Ad. Men may fay alfo, that there need be ac-

tual Shooting to make out the OvertAd in that Cafe,

Par. If your Lordfliip pleafes to have the Ad
read, I fhall fubmit to your Lordfiiip's Judgment.

L. C. J. Let it be read.

Par. If you pleafe to read the Ad, the Pre-

amble of it.

CI ofAr. This is an Ad made in the 7th Year
of our Sovereign Lord the King : Is that the Ad ?

It is an Ad for Regulating of Trials in Cafes of

High-Treafon, and Mifprifion of Treafon. Is that

the Ad ?

Par. Yes, yes. (The ASl was read.)

Mr. J. Rokehy. I believe if you look into the great

Cafe in Parliament, the Cafe of my Lord Stafford,

you'll find it wasdeclar'dforLaw, that one Witnefs
to one Overt-Ad, and another Witnefs to another

Overt-Ad of the fame Treafon, they were two
Witneffes within the Law, and this was a folemn
Refolution in Parliament in the Houfe of Lords.

Par. I believe it has been done ; but here is a
beneficial Law made, which if my Trial had been

put offa few Days, I fhould have had the Benefit of it.

L. C. J. It would have been the fame Thing
as to this Matter, for this Ad declares the very

fame Thing, as to the two Witneffes.

Par. And then, my Lord, I could have had Wit-
neffes to have taken off a great Part of this Evi-

dence, and the Law comes to take Effed within

one Day, and it turns here upon this Matter of

Sweet, who is not a good Evidence ; for it is mani-

feft he has contradided himfelf, and it is mani-

feft he has fworn what cannot be true.

L. C. J. Wherein ?

Par. That I fhould fay the King would land

here, for I had his Word for it.

Mr. Juft. Rokeby. Yon might have hisWord, and
not delivered by his own Mouth -, there are other

Ways to convey a Man's Word befides fpeaking.

Par. But then we don't call it his Word, that's

Hearfay.

Mr. Juft. Rokehy. If a Man write his Note that

he will do fuch a Thing, we may very well fay,

we have his Word for it.

L. C. J. It is not impoffible but that you might

fpeak with him.

Par. It is impoflible I fhould fpeak from hence

X.0 France.

L. C. J. You might have been over with him,

I believe a great many others have, and it's pro-

ved Mr. Charnock went over.

Mr. J. Rokehy. If any Man (hould have faid at

the latter End of the laft Month, I believe that

there was an Affaflination intended againft the

King, becaufe I have his Word for it, meerly from

reading his Speech to the Parliament, wherein he

affirms that he had feveral Proofs of it, that had

been a proper Expreffion, though he did not hear

the King fpeak it.

Par. Yes, If he had the Speech to produce.

Mr. J. Rokehy. Then if it come by Letter, or

Meffige, or common Fame, he might fend you

Word by particular Meffenger.

Par. Yes, if there was any fuch Authority as that

it were true. But he has manifeftly contradided him-

felf, and Capt. Porter fwears for his own Life, and I

muft leave it to you,whether they are to be believed.

Mr.
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Mr. J. Rokeby. Capt. Porter's Teftimony has

been fufficiently confirm'd by the Acknowledg-

ment of dying Perfons.

L. C. J. Well, have you any more to fay, Sir

tViUiam Parkyns ?

Parkyns. No, my Lord, I fubmit it to your

Lordfhip's Diredlion.

L. C. J. Then what fay you to it, Mr. Attor-

ney, or Mr. Sollicitor ?

Mr. Sol. Gen. May it pleafe your Lordfhip, and

you Gentlemen of the Jury, I am of Council for

the King in this Matter, and it is my Turn to fum

up the Evidence againft the Prifoner at the Bar :

He ftands indidted for compaffing the Death of

the King, for defigning to depofe the King, for

f)romoting a foreign Invafion, for intending an

Infurredlion here at home, and for aiding and

abetting the King's Enemies, and for doing what

he could to procure the Subjeftion of his own
Country to Foreigners and Strangers,

Gentlemen, fome of thefe Crimes run into one

another ; defigning the Death of the King by Af-

faffination, and defigning to depofe the King,

amount to one and the fame Thing with com-

paffing and imagining the Death of the King.

My Lords the Judges have given you their Opi-

nion in thatPointof Law, and I think it is agreeable

to all the Refolutions that have been fince the Ma-
king of the Statute of 25 of Edw. 3d. I think

that it has been explained fo in the Time of Ri-

chard the Second *, but this I am fure of, that it

was fo refolv'd in the Time oi Harry the Fourth,

when there was a Defign to fet up Richard the Se-

cond again, and it was adjudged to be High-
Treafon in compaffing and imagining the Death

of the King. For depofing the King, is deftroy-

ing him in his politick Capacity, as much as Af-

faffination and Murdering of him is deftroying him
in his natural Capacity, and the Confpirators in

fuch Cafes know what the great End is they aim

at, to fubvert the Government as it is eftablilhed

by Law, whereby every Man enjoys his own Pro-

perty, and the Freedom of his Perfon, and thofe

that will be quiet may have their Liberty and

Property preferved entire to them ; but fome Peo-

ple are fo very impatient of fubmitting to the Law,
that they cannot be content to be in Servitude

themfelves, but they muft needs do all they can,

to bring it upon their Fellow-Subjefts. And it

were very well if that thofe who are in Love with

Slavery, would but go to fome other Places, where
they may have enough of it, and not bring it upon
thole who are fo litde defirous of fuch a Thing,
as we are, and I hope always fhall be.

Gendemen, to prove Sir William Parkyns Guilty

of this Trealbn, whereof he ftands indidted, we
have produced feveral Witnefles ; and firft there

is Mr. Porter^ and he tells you Sir William Parkyns

told him he had feen a Commiffion from K.
James., written with his own Hand, for making
War againft the Perfon of K. William.

Parkyns. Sir, I beg your Pardon for interrupt-

ing you, but there was not one Word of that faid ;

here is Mr. Porter^ pray ask him, if ever I faw a

Commiffion from King James.

L,C.J. Porter did fay fo, if I remember any
Thing Porter faid, you told him you had read the

Commiffion, and it was written with his own Hand.
Par. All that I heard of it was, that when I

\vas defired to make one in the Aflaffination, I re-

fufed it becaufe I faid I was bufy about the Mat-
ter of my Regiment.
Mr. Att. Gen. Pray call Porter again. (Capt.

Porter came in.)

Mr. Sol. Gen. Pray Capt. Porter, will you give

the Court and the Jury an Account what you
heard Sir William Parkyns fay about the Com-
miffion that came from King James ?

Capt. Porter. I ask'd Mr. Charnock why I might
not fee the Commiffion, and he told me he had
never leen it himfelf, but S'lv William Parkyns had.
I did ask Sir William Parkyns, whether he had
feen it, and he told me he did fee it, and read it,

and it was to raife War againft the Perfon of the

Prince of Orange.

Mr. At. Gen. Whofe Hand was it in, did he fay ?

Capt. Porter. It was written with K. James's own
Hand.

Par. This was my Miftake, I thought he had
faid I told him I had a Commiffion for a Regiment.

Mr. Mountague. Did he give any Reafon, why
it was written with King James's own Hand ?

Capt. Porter. We ufed to fay amongft ourfelves,

it was, becaufe he would not truft any of his Mini-
fters with it.

Mr. Sol. Gen. I would not do Sir William Parkyns

any Wrong, but only fum up what is material

in the Evidence given againft him. I remember
very well Mr. Porter faid, Mr. Charnock told him
Sir William Parkyns had feen the Commiffion, but
I would not offer that as Evidence againfl the

Prifoner what another told him, but he fays be-

fides that Sir William Parkyns told him himfelf,

that he had feen it, and that it was written with
King James's own Hand. He fays that they had
feveral Meetings together. Sir tVilliam Parkyns,

and a great many others ; and he names the Places,

the Nagg's-Head in Covent-Garden, the Sun Ta-
vern in the Strand, and the Globe Tavern in Hat-
ton-Garden ; he tells you particularly, that it was
agreed that King (who was executed) and Knight-

ley, and himfelf fhould go and view a Place that

Ihould be proper for the Aflaffination, and to give

a Report to the Prifoner, and the reft of the

Confpirators, what they thought the moft proper
Place ; and that accordingly they did view the

Place, and came home at Night, and met the

Company, whereof Sir William Parkyns was one 1

and they gave an Account how the Place was
viewed, and which was thought moft proper, and
then all the Company agreed to it. He fays in-

deed, that Sir William Parkyns was not one that

was to execute it in his own Perfon, but one Scti-

damore was to be the Man imployed by him, and
he did fiiy it was a Thing that was very necefia-

ry to be done, and would facilitate the Introduc-

tion of King James, and the bringing him back
again : And there is likewife this concurring Evi-

dence of Mr. Porter's with what I (hall obferve by
and by, that Sir William Parkyns was to procure

five Horfes, three whereof he was to mount him-
felf, and two he was to fend Captain Porter to

mount, and if there were further Occafion he could
procure more from Mr. Lewis, Gentleman of the

Horfe to my Lord Feverjham, and accordingly we
have produced to you two Witnefles, Freeman and
Turton, the one a Tapfter, the other an Hoftler

that lived at the George-Inn in Holbourn, who give

you an Account that upon Friday before the firft

Day that was defigned for the AfTaffination, there

did come three Horfes to Town, for Sir William

Parkyns, but it being put off upon the Difappoint-

ment, they were fent out of Town again. Up-
on the Friday afterwards, the Day before the

Difcovery, then there were four Horfes brought

to Town, and a 5th was of Mr. Lewis^ which was

a Roan Gelding.

Parkyns.
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Parkyns. Pray, Sir, will you pleafe to obferve

what Sort of Horfes they were ; and particularly

the Heighth of them, that it may be known how
fit they were for this Bufinefs.

Mr. Sol. Gen. I will do you no wrong, Sir fFilliam,

if I can help it. The Jury have heard the Evi-

dence ; and by and by they will hear my Lord's

Direftions: But they do fay there were 4 brought

to Town, and a 5th was fent, a Roan Gelding

;

firft the Witnefs faid the Horfe cams from Moun-

tague Houfe, but then prefendyhe recollefted him-

fclf, and acknowledged the Miftake •, and after-

wards faid it v/as from Somerfet-Houfe. So there

Were the 5 Horfes, 3 whereof Sir William Parkyns

was to mount, and 2 Captain Porter., as he himfelf

fays ; and thefe Fadls I inftance in as making a

concurring Evidence, and very near to two Wit-

neiTes to prove this Part of the Confpiracy.

Then, Gentlemen, Captain Porter goes further,

and fays, that he had heard (but Sir William Par-

kyns did not tell him fo himfelf) xhhl Sixr William

Parkyns had a Commiffion to raife a Regiment of

Horfe, and was preparing fo to do, againft the

Time of the Invafion, to join with the Forces that

were to come from abroad. To confirm which,

we have called Mr. Sweet to give you an Account

that he had been acquainted with ?>\t William Par-

kyns for three Years, and that he had often talkt

with him about the King, that is his prefeiit Ma-
jefty, whom he called the Prince of Orange., and

the little Gendeman ; and about King James.,

whom he ufed to call always King ; and he faid

the King was to land very fpeedily, and that he

had a Troop which confifted of old Soldiers, and

that there were feveral Volunteers that were Offi-

cers ; he faid he was to take a Journey into Lei-

cefterjioirc, and accordingly he went •, and when

he returned back again he fiid, the Weft and the

North were very v/ell inclined to the King's Inte-

reft, or to that Purpofe. And to fcrengthen his

Evidence we prove, that he did go accordingly in-

to LeicefterJIfire., and we prove it by his Servant that

went with him, where he met with feveral Per-

fons, particularly one Yarborough., and a Parfon •,

what they did tranfaft the Servant cannot prove,

but he is a concurring Witnefs to prove, that he

went into Leicefterjhire ; and we have all the Rea-

fon in the World to believe that he went on that

Errand that he fpoke of before, that is to meet the

King's Friends, as he called King James. And
then there is a further concurring Evidence of his

having a Regiment, or a Troop, it is not mate-

rial, whether it be one or the other ; and that

is the Matter of the Arms, 4 Dozen of Swords,

32 Carbines, 35 Cafes of Piftols, that were hid

in the Garden of his Houfe : And thefe Arms

we have traced further, he fent them from his

Houfe to Haywood\¥iouk., there he thought they

would not lie fife, and therefore Sir William Par-

kyns fends for them privately ; they were to come

away at Night, and be brought back to his Houfe,

and they were accordingly brought back in the

Night to his Ploufe, and there they were buried ;

and the fame Pcrfon faw them taken up afterwards,

which brought them to Sn William P^Mjwj's Houfe,

and proves they were the fame Boxes that were

buried, and which upon Opening proved to be

thefe Arms, that were firft fent to Haywood's, and

afterwards brought back to his own Houfe.

So that this. Gentlemen, is a concurring Evi-

dence both to what Sweet fays, and to what Porter

fays, and thofe are die Two WitnciTes to this Part
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of the Treafon, that there was a Provlfion of Arms
and Men for this PurpOfe, which he faid he had
a Commiffion for.

Now, Gentlemen, againft all this he makes but
a very fmall Objection. As to the Matter of two
WitnelTes to every Overt-Aft, that has been over-
ruled by the Court ; and as to the Arms, he fays
he found them at his Houfe when he firft came to
it

; and then they were old rufty Arms, but of
this he gives you no Manner of Evidence. But if

they were theTe when he came to the Houfe, how
came he at this Time of Day to hide them, and fe-

crete them .? Why might they not be as publick
now as they were before he came, which he has
had Time enough to prepare to prove fince the
Finding of them ? And he does not give you fo
much as any colourable Reafon why he fo fecreted
them. And therefore 'tis a moft juft and violent
Sufpicion, that they were for the Purpofes that the
Witnefl^es have given you an Account of; and you
have Reafon to believe they were provided for

to arm that Number of Men, which he was to
raife to affift the French when they came to land
here. So that if you believe what the Witnefles
have fvvorn, you cannot fay but that he is guilty

of the Treafon charged upon him ; and we doubt
not you'll find him fo.

Mr. Cozvper. May it pleafe your Lordfhip, and
you Gentlemen of the Jury -, I am of the fame
Side of Council for t"he King. Sir William Par-
kyns has given us a good Caution, which I fhall

take care to obferve : And that is, not to ftrain

either Faft, or Law, to his Prejudice. But, my
Lord, When fuch a Matter as this, a Crime of
this Nature, is fo far proved againft the Prifoner

at the Bar, that no Body can in his private Judg-
ment reafonably acquit him ; then I think it a

good Piece of Service to the Publick to make the

Matter fo plain, that it may be put beyond all

Manner of Doubt, both for the Eafe of the Ju-
rors, and for the Satisfaction of all others that

hear this Trial.

My Lord, Sir /!^7//^ot P^riywi has truly divided

his Indictment into two Parts, the one that accufes

him of being concerned in the Afl"affination, and
the other that accufes him of being concerned in

Inviting the French into the Kingdom, and In-

gaging to meet them with an armed Force.

My Lord, As to the firft Part, I muft do Sir

William Parkyns that Right, that there is but one

pofitive Evidence as to the Aflaflination ; but that

Evidence tells ye he agreed to it at feveral Meet-
ings; nay, that he was one who laid it was neceflary

to be done, in order to the other Defign he was
ingaged in, the facilitating the Landing of the

French., and King James his Defcent and Reftau-

ration. There is, I fay indeed, but one Witnefs

of that Matter, but the Evidence of that one

Witnefs is confirmed by many concurring Circum-

ftances ; by his fending for Horfes to Town the

Day before the firft Saturday, when this execrable

Treafon was to have been executed ; by fend-

ing them out of Town again that Day upon the

Difappointment -, by fending for them again the

Friday before the fecond Saturday that the King
was to have been affaffinated ; by his having

more Horfes than were ufual with him that Day

;

by his taking care then of three Horfes that were

none of his own, and one of them brought very

fufplcioufly from Somerfet-Houfe ; and that all thefe

eight Horfes fhould be immediately hurried and
carried away upon the Difappointment the fecond

4 O Saturday



654 155- ^^^ ^^^^^ ^f *S» William Parkyns, 8 Will. III.

Saturday^ and nothing ever heard of them after-

wards. I fay one of them was brought very fufpi-

cioufly •, for, my Lord, you obferve it came from

Somerfet-Houfe^ and was fent by Lewis according

to the Prifoner*s Promii'e to Capt. Porter, which

Lewis, it is apparent by all the Witneffjs of this

Matter, was privy to this Defign,

My Lord, There is another Circumftance be-

fides this, which, I think, has not been obicrved ;

and that is, his fending for Sweet up to Town be-

fore the fecond time that the King was to have

been Aflaffinated •, he came up indeed before both

the times : The firfl time he was told by the

Prifoner, he had once defigned to have ufed him

in a Bufinefs ; but upon fecond Thoughts he had

CompalTion for his Family. And when he came

the fecond time, he was firft ask'd what Condi-

tion he had left his Family in, whether he had

provided them Money. He fiid. No -, and

thereupon he was chid: And the Prifoner faid, he

might then as well have ftaid at home. All thele

Circumflances, befides the one pofitive Evidence,

favour ftrongly of his having a great Hand in the

Dcfign of Adaffinating the King.

But then, my Lord, As to the other Part ;

his Inviting the French, and preparing to meet

them, that is pofitively proved by two WitneflTes.

Capt. Porter tells you. That the Prifoner was at

th^ two Meetings in Leadenhall-ftreet , and St,

Jantes's-Jireet, where it was exprefsly refolved by

all that were prefent, and the Prifoner among the

refl, to fend Charnock over to invite the French

to invade this Kingdom, and to promife to meet

King James at his Lauding with Two thoufand

Horfe. He fwears. That Sir William Parkyns did

particularly agree to what was fo refolved upon

at both the Confults. And Sweet tells you that

he had prepared for the fame Dcfign •, for that

Sir William Parkyns told him, the King would

land, he had his Word for it ; and he himfelf

had a Troop of old Soldiers. My 'Troop does corjifi

Che fpoke it in the prefent Tenfe ; for it being a

Doubt, S'lr William Parkyns did himfelf that Right

as to examine the Witnefs again, and he repeated

it as his Words, My 'Troop conjijls of old Soldiers,

or is compofed of old Soldiers. And he was to have

feveral Volunteers that had been Officers.

My Lord, Thefe two pofitive WitnelTes ara

Evidence that goes to the fame Species of Treafon,

nay to the fame Defign, the raifing a Rebellion,

and the Depofing the King, which is Killing him

in his politick Capacity ; I fay, thefe Two go

home to the fame Djfign.

And, my Lord, This Evidence upon this Branch

of the Indiftment, is corroborated too by very

ilrong Circumftances. There is a Journey to

Leicefter, which Sweet fpeaks of, that Sir William

Parkyns told him he would undertake : This

Journey it is proved by his Servant that he did

undertake ; that he met there with feveral Per-

fons, and came back and made his Report to

Sweet of the Succefs of his Journey, and how well

difpofed the King's Friends were, by which Name
he always meant King James ; for when he fpoke

of our prefent King, he called him the Little Gentle-

man, or fometimes King William, and fometimes,

as the Witnefs at laft faid pofitively, the Prince

of Orange : But when he fpoke of the King, with-

out any thing elfe, he always meant King James

;

and befides, he fpoke of a King that was beyond
Sea at Chrijimas laft, which could not be King
William, who was then, and had been in England

fo long before.

My Lord, the Prifoner in his Defence fays.
That this Servant of his that went with him into
Leicefierjhire, had been formerly Charnock:^ Ser-
vant, and was fent by Charnock with the Mef-
fage to Kenftngton, and not by him. Yet I muft
obferve, that the Evidence fwore pofitively he
was fent by Sir William Parkyns, his Mailer, and
brought the Note in the Almanack back to the
Perfon to whom he was direfted to carry it, who
lodged at the Confeftioner's Houfe ; and 'when
he had fo done, that the Perfon that lodged at the
Confedlioner's did not remit him to Charnock, but
to his Mafler Sir William Parkyns, with a Mef-
fage that he would be at Home, and flay there
ready, whenever he fhould have Occafion for him ;

and this was upon the very Saturday the Kino-
was to have been affafTinated.

'^

My Lord, S'n- William Parkyns has complained,
that if he could have had his Evidence here, he
could have proved the Arms had been two Years
in his Houfe, and that he found them there when
he came thither firfl. If we fhould admit that
Matter, we might confefs, and avoid it ; for it

IS apparent, that thefe Arms were on this Oc-
cafion put up in a fafpicious Manner in Boxes,
and fent to Haywood's, (who is a fufpicioiis Per-
fon, by Reafon of his Relation to Charnock,
upon whofe Letter and Recommendation they
were received) and concealed till rhe Plot was
difappointed

; and then they were carried away
from that Place, and buried in Sir William Par-
kyns's own Garden. This was jufl: after the Break-
ing out of the Plot ; and they were buried for the
better fecuring them as choice Goods. And where-
as the Prifoner fays they were old and rufly when
he found them, it now appears they were clean
and new-furbilhed Arms, and the Hilts were off
the Swords, and packed together.

My Lord, he has Recourfe to another Argu-
ment in the lall Place, the mofl moving, I nuifl
confefs of all, and that is the Argument of Pity :

He has fpoke of his Education in the ProfcfTion
of the Gown, of his Infirmities, his Age, and his
Family. Arguments of Pity I am very unfit to
give an Anfwer to, and fhould be very unwilling
to extinguilh any Motions of it; but this I mufl
obferve even by Way of Anfwer to that Argu-
ment, That the Time was when he fhould have
pined himfelf, and not engaged in fuch an abo-
minable and mercilefs a Defign ; That he fliould
have had Pity upon his Country, which he plot-
fed to bring under the greateft Confufion and
Defolation ; That he Hiould have had Pity up.
on the befl of Kings, and the befl of Men ; but
then there was no Pity, when they thought they
had laid their Defigns fo that they had'^him in
their Power, but they refolved barbaroudy to
murder him, and pcrfifled in the Refolution of
AflafTinating him after they were once difappoint-
ed ; That, it feems, did not difcourage them, but
they undertook it a fecond Time, and it does not
appear that they ever had any Remorfe at laft

for it ; but the Plot broke out, and fo their whole
Defign was fruflrated.

My Lord, This is the Sum, I think, of his De-
fence ; I have as well as I was able given an Anfwer
to the Objeftions made to it, and J mufl now
leave it with you. Gentlemen of the Jury : And
tho' thefe Confiderations that I have mentioned
may not quite remove all Compalfion, yet they
may ferve to confirm you in a Refolution of doing
the King, and Kingdom, and yourfelves Juilice;
and that is all we ask of you. £,, C, J
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L. C. J. Gentlemen of theJury, Sir William Par-
' kyns is indifted of High-Treafon, for Defigning,

Imagining, and Compalfing the Death of the pre-

fent King. There have been feveral Witnefles

produced that liave given Evidence upon this In-

diftment ; the firft of them is Mr. Porter, who has

been a Witnefs heretofore againft feveral upon the

like Occafion ; and he gives you this Account,

That about the latter End of May, or the Begin-

ning of June laft, there v^as a Meeting of divers

Perfons at the Old King's Head Tavern in Leaden-

h'all-ftreet in the City, where they dined together,

and there was Sir William Parkyns, Captain Por-

ter himfelf, Sir John Fenwick, Sir John Freind, and

divers others that he has mentioned to you. At
that Meeting they did confult together, which

Way the late King James might be reftored, and

it was thought very neceflary that there fhould

be a French Force fent over hither to join with

others for his Reftoration. And they did among
themfclves agree, and determine what Number
of Forces might be convenient for that Purpofe,

they did propofe loooo, 8000 Foot, loco Horfe,

and 1000 Dragoons: And that a Meflage fhould

6e fent over to King James, to perfuade him
to follicit the French King, to furnifh him with

fuch a Number of Men to be fent over into Eng-

land. Mr. Charjiock, that was then in the Com-
pany, was the Perfon agreed upon among them

to be the MefTenger to be fent upon this Errand,

which Employment he did undertake, upon their

Promife, that they would raife among themfelves

2000 Horfe for to meet the late King at his Land-

ing.

This being at that Time determined, and Mr.
Charnock having accepted this Employment, he

did make Preparation to go upon this Errand.

In fomeTime after, (a Week or a Fortnight, or

thereabouts) there was another Meeting at which

were feveral of the fame Perfons, that were prefent

at the former, and among them Sir William Par-

kyns was one : And this Meeting was at one Mrs.

Mountjoyh, that keeps a Tavern in St. James\-

Jlreet, wtiere they did difcourfe of what they had

fornierly agreed upon, and did again confider whe-

ther they fhould proceed to fend Mr. Charnock

with thatMeffage; to which they all agreed, that

Mr. Charnock fhould go, and he accordingly went

;

and Captain Porter met him about five or fix

Weeks after the Meeting at Mrs. Mountjoy's, and

Charnock told him he had been in France, and that

fince his Return he had been with the feveral Per-

fons who had fent him, and had acquainted them

with the Anfwer of K. James, which was. That

at that Junfture of Time the French King had

fuch Occafion for his Forces, that he could not

fpare them, or furnifh him with fo many to come

over here. This is the firfl Matter that Porter

gives you an Account of.

But then Captain Porter tells you farther, how

the Defign of AflTafTinating the King was fet on

Foot about the latter End of January, or the Be-

ginning of February lafl. About which Time Sir

George Barcley was fent over with a CommifTion

from the late King James ; which feems to have

given great Encouragement to that Party ofMen :

For Sir George Barcley, Captain Porter, and Sir

William Parkyns, with divers others, had feveral

Meetings at the Globe Tavern in Hatton Garden^

the Nagg's-Head Tavern in Covent Garden, the Sun

Tavern in the Strand, and other Places. And at

thefe Meetings they entred into Confideration,

Vol. IV

what was the befl Way to reflore the late King
James to the Throne ; and it was agreed among
them, that the befl- Means for the Effefting that

Reftoration, would be to kill King William, which
they refolved to undertake ; and at thefe Debates
and Refolutions, SW William Parkyns, the Prifoner
at the Bar was prefent. Captain Porter being
a.sked whether Sir William Parkyns, at thefe Con-
lults, did confent to the King's Murther, he faid

they did all agree to the AfTaffination of the King,
and Sir William Parkyns faid, he thought it was
very necefTary tO' be done, to facilitate the Refto-
ration of the late King.

Gentlemen, This Defign of AflafTinating the
King being thus refolved upon, the next Thing
confidered among them was, how it might be ef-

fedted ; there v/ere feveral ways propofed : One
was by an Ambufcade; for the King having a
Houfe in the Country by 'Richmond, his Majefly
uied to go once a Week a Hunting thereabout^
and to return at Night ; and therefore an Am-
bufcade on that fide of the Water, near the Houfe,
was propofed. Then another Propofal was made
to fall upon the Guards on this fide the Water,
and at the fame Time that the King's' Coach was
to be fet upon. And thefe two- Places being pro-
pofed, there was fome Difference of Opinion
among them, whereupon it wa^s agreed that fome
Perfons fhould be fent to view the Ground on both
fides the Water, which Perfons were Captain Por-'

ter, iTzw^ that was executed, and ont Knightley \

and fo fome Days before the 1 5th of February they
did go on both fides the Water ; and viewed the
Ground, and returned in the Evening tothe Nagg's-
Head Tavern, according to Agreement, where
were met together Sir George Barcley, Mr. Char-
nock, and the Prifoner at the Bar, Sir William
Parkyns. And there they made their Report
of their View of the Ground, upon which both."

the Propofals were debated, and at lafl they
did all agree that the Attack lliould be madeupoa
the King on this fide -of -the Water, in a Lane
that was between Brentford and Turnham Green ;
and the Attack upon the Guards was likewife to
be made thereabouts, .

Sir William Parkyns was to furnifh five Horfes,
whereof three of them were to be mounted by
Men of his own providing, the other two were to
be mounted by Men of Captain Porter's provid-
ing ; Mr. Porter, Mr. Charnock, and one Rookwood,
were to be principally ingaged in Attacking the
Guards. The Number of Men agreed upon for

the whole, were about Forty or few more, and
Sir George Barcley was to have a Party out of
them all, of about Eight, and as thofe others went
to fall upon, and charge the Guards, Sir George

Barcley, with his Party of Men, was to attack the
King in his Coach, and by fhooting into the Coach
to kill the King and all that were with him.
The Time agreed upon for putting this Defign

in Execution was ontowri^j the \c;<^oi February.

That Day it was expefted the jCing would go a
Hunting. And two Men were planted 1at Ken-

fington to give Notice when the King went, and up-
on fuch Notice, thefe Men were to march out in

fmall Parties, and to lodge in the Inns, and pub-
lick Houfes about Brentford, and Turnham Green^

upon Notice of the King's Return from the other

fide of the Water, and Sir George Barcley was tp

be in Readinefs to fet upon the Coach in the Lane i

and the other Party to attack the Guards.

4O BaC
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But this horrid Defign was very happily difco-

vered, which prevented the King's going Abroad

on th^t Day ; and though they were difappointed

for that Tinae, yet the Defign was not at an End :

But their Refolutions continue to make the like At-

tempt when they could have another Opportu-

nity. And for that Purpofe there was another

Meeting, as Captain Porter tells you, upon the

Friday tollowing at the Sm Tavern in the Strand,

at which Sir IVilUam Parh/ns, Sir George Barcley,

Rookwood, and Charnocky and Captain Pisr/er, were

prefent, and they did agree to attack the King

and the Guards, the next Day, in the fame Place

and Manner that they had formerly agreed upon.

But by good Providence the King had Notice of

it, fo that he did forbear to go Abroad that Day,

whereby thefe Confpirators were totally difap-

pointed of their barbarous and villainous Defign

which they had refolved upon, and had madefuch

Preparations to compafs.

It is true. Captain Porter does tell you, Sir

William Parkyns was not to be one that fhould be

aftually prefent at the Affaffination ; but he was to

furnifh five Horfes, three of them to be mounted

by Men of his own Providing, and two by Men
that Captain Porter was to provide. And you are

told pofitively that Captain Porter, at this laft

Meeting, did complain that two of his Horfes

were fallen lame, and acquainted Sir William Par-

kyns with it, and he promifed to help him to two
more by the means of one Lewis that was Gentle-

man of the Horfe to my Lord Fever/ham.

Then you are told, that Sir William Parkyns

fent to Sweet to come to Town the 1 1 th of Febru-

ary, and Sweet comes to Town accordingly, on

Wednefday the X2th of February, and then he had

Difcourfe with Sir William Parkyns at his Lodgings,

where Sir William told him, that becaufe of his

Family, he would not imploy him in the Bufinefs

he intended for him, and therefore bid him go
home again ; and withall, direfted him to return

to Town the Friday following, and order his

Groom to bring his Horfes to Town ; he menti-

oned three Horfcs which fhould be the ftrongeft he

had ; the Groom brought up the three Horles, and

Sweet C'xtne. to Town with him, and flaid till Sa-

turday. Sir William Parkyns faid he thought to go
out of Town in the Afternoon, but did not, but

flayed till Monday, when he went out of Town.
But upon the Friday following, the Horfes of

Sir William Parkyns were brought to Town again,

which now were Four, and were fet up at the

George Inn in Holbourn ; and it appears that Mr.
Lewis furnifhed one Horfe, for there were five

Florfes upon the Account of Sir William Parkyns,

of wliich a Roan Horfe was one which came from

Somfrfet-Houfe. This is proved by the Hofller •,

and thjit L^.wis hjmfelf came in on Saturday in the

Afternoon to inquire for Sir William Parkyns, but

he was gone and the Horfes were taken away, and

he once came vvith Sir William Parkyns to the Inn.

Thefe are Circumflgnees that do concur with, and
confirm Captain Porierh Evidence concerning the

providing Horles for this Defign.

Then there is another Particular of Captain

Porter's Evidence concerning the Commiflion from

King Jam^s, which is remarkable : It was told

you, that he askt Charnock whether he had feen the

Commiflion: He laid. No, h^t Sit William Par-

kyns had : And Sir William Parkyns was askt by
Porter^ as they were fitting by the Fire-fide, whe-
ther he had feen the CommifTion ; and Sir William

Parhfns anfwered, that he had feen it, and had
read it, and it was written with King James's own
Hand ; and that the Subftance of it was to make
War upon the Perfon of the Prefent King, who
was called in the Commiflion, as you may fuppofe,
the Prince of OraK^f. So that. Gentlemen, as to

the D;ifign of the AfTafllnating the King, and of
this Commiflion which was underffood by them to

be for that Purpofe, this is the Sum and Subftance
of Porter's Evidence fo attended with, and con-
firmed by thefe Circumftances, as you have heard.

Bcfides the other Witnefs, Sweet, who was a
great Acquaintance of Sir William Parkyns, tells

you. That about Chrijtmas laft, he was informed
by Sir William Parkyns, that the King would come,
which he underftood to be meant of King James.
He asked Sir William Parkyns how he knew it ? and
he faid. He had his Word for it; and that his

Troop confifted of Old Soldiers, and he had thir-

ty SaddlesJ and befides, there would be fome Vo-
lunteers, which were Old Officers. Then he faid.

He was to go into Leicejlerjhire, and he did go with
one Scudamore ; and this was m January, about the

latter End, as I remember. They lay that Night
at Stony-Stratford, and the next Night at Leicsfier,

and Scudamore went with him ; and afterwards

one Tarhorough, and a Parfon, came to him out of
Torkjhire : And when he came back he faid. He
found all there to be very well ; and the Weft was
as well inclined to the King's Intereft, as the
North ; and a Lord's Brother was concerned.

Then in the next Place you are told. That at
Michaelmas laft, Mr, Charnock did write a Letter
to one Haywood, who had married his Sifter, and
lived near Sir William Parkyns in Warwickjhire, to
defire him to receive fome Goods into his Houfe
that were to come from Sir William Parkyns's, and
lay them up very carefully ; for they were choice
Goods, which Sir William durft not leave in his

own Houfe, becaufe he had left it. And accord-
ingly there were thefe Boxes and Chefts fent to

Haywood's, and received by him into his Houfe,
where they continued till the latter End of Fe-
bruary. Haywood about this Time, when the De-
fign of the JJfaffination was on foot, met with Sir

William Parkyns in Town, and asked him how he
would difpofe of thofe Goods ? Thereupon Sir

William Parkyns fent his Servant into the Country ;

and Notice was given on AJh-Wednefday , the

Wednefday after the firft Proclamation that ilTued

upon the Difcovery of this Confpiracy, that thefe

Goods fhould be removed : And a Man, in the
Evening, went to Haywood's Houfe with a Cart
and Horfes, and removed thefe Chefts; they were
three in Number; and thofe being opened, there
were eight lelTcr ones taken out, and carried away
about Nine or Ten a Clock at Night, to Sir

William Parkyns's Houfe in Warwickjhire, where
they were buried in the Garden, and afterward
were dug up, which was at the Searching Sir

William's Houfe upon the Breaking out of the
Plot ; and when they were opened, it did appear
what fort of Goods they were : They were Arms
a confiderable Quantity of them ; Four Dozen of
Swords without Hilts, Twenty-five Pair of Piftols,

and a great Number of Carbines, Thirty-two
as I remember, and a Parcel of Hilrs pack'd up
in a Box by themfelves. This, Gentlemen, is

fworn to you by the Perfons that were prefent at
the Digging them up, and Opening the Boxes.

Then, Gentlemen, you are told, That though
Sir William Parkyns pretends they were Arms that

he
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he found in the Houfe when he came thither, yet

they were not old rufty Arms, as he pretends,

but they were very bright, and fit fof Ufe and
Service.

There is one Circumftance more that feems to

afFed: Sir William Parkyns, about the Bufinefs of

the Afiaffination -, and that is proved by Eubank,

Sir William's own Servant. There was a Note
fent upon Saturday, the 2 2d of February in the

Morning, to one Brown at Kenftngton, by Sir

William Parkyns's Man ; and this Brown writ in

the Servant's Almanack, that he would be in

Town himfelf in a little Time, and bid him carry

it to a Man that lodged at a Confeftioner's over-

againft Grays-Inn Gate in Holbourn : Sir William

Parkyns's Man accordingly goes to this Con-
feftioner's, and fpeaks with the Perfon there that

he was dircfted to go to -, and he fays he was a

Sco/ch Man, and talked broad like a Scotch Man,
and he bid him go and tell his Mafter, That he

would ftay within for him till he came ; and he

did accordingly.

Gentlemen, This is the Sum and Subftance

of the Evidence that is given againfl: Sir

William Parkyns. Now you are to confider what

Sir William fays for himfelf: He does admit,

and agree. That what Porter lays is very pofitive

and full j but that is but the Evidence of one

Witncfs : For, fays he, by the Law no Perfon

ought to be convicted of High-Trealbn, upon the

Teftimony of one "Witnefs. As to the Matter

of Law he is in the right ; No Man ought to be

convifted of Treafon upon the Teftimony of a

fingle Witnefs, Now firft liappofe the Defign to

afTaffinate the King had not been proved -, con-

fider then whether there be not Two Witncfies

befides. Porter proves. That Chamock was fent

into France, by Sir William Parkyns, and others,

upon that Errand -, to which, if you add ^he

Teftimony of Sweet, that fwears. That Sir William

Parkyns told him the King would come, and he

had a Troop, and had bought Saddles ; and

what is faid concerning his going into Leicefler-

Jhire, and his having a Quantity of Arms : If all

which be underftood in Purfuance of the Defign

againfl; his prefent Majefty, then there are at

leaft Two Witneflcs oi feveral Overt Afts of the

fame Treafon.

For, Gentlemen, I muft tell you, tho' there

had been no Evidence of a Defign to Aflaffinate

the King, but the Defign and Purpofe had been to

Depofe him, and fet the late King upon the

Throne, or join with a Force to invade the

Realm, that is High-Treafon within the Statute

of 25 Edw. the Third, as being a Defrgning the

Death and Deftruftion of the King. There hath

been a full Proof by Two Witneffes, if what

Sweet, and the other Wrtnefles befides Porter fey,,

to prove Sir William Parkyns to be concerned in

that Defign, which fhall beeonfidered further of

by and by.

But in the next Place, fuppofe that the Meet-

ino-s at the King's Head' in- LeadenhaR-Street, and

at Mountjof%, had not been proved; but the De-

fign to Aflaffinate the King is proved by one

Witnefs, and the providing Men and Arms to

fight againft him is proved by one other Wit-

nefs ; this is a Proof of the fame Treafon: For

though the Overt A6i;s be feveral, yet they both

tend to the fame End, the Deftrudion of the

King, though in a different Manner ; and though

the Law requires two Witneffes to the lame Sort

of Treafon, yet it does not require two Wit-
neffes to any one Overt Ad. For if one Witnefs
prove one Overt Ad at one Time, and another

Witnefs prove another Overt Ad at another Time,
thele are two Witneffes within the Meaning of
the Law ; and fo it has been always pradifed, and
never denied to be Law that I know of.

Befides it is obfervable upon this Point, which
my Brother has mentioned. That this new Ad of
Parliament, which does not yet take Effed, pro-

vides, that there ftiall be either two Witneffes to

one Overt Ad, or one Witnefs to one, and ano-
ther to another of the fame Species of Treafon ;

and you have had the Opinion of all of us no\y
that are here, that thefe are Overt Ads of one and
the fame Species of Treafon.

But then Sir William Parkyns objeds, That Sweet
does not prove any Overt Ad. Now for that,

you are to confider the Force of Sweet's Evi-

dence, who tells you the Difcourfe of Sir William
Parkyns, about Chrijimas laft, of the King's Co-
ming, of his Saddles, and of his Troop confifting

of old Soldiers, and Volunteers that were old Offi-

cers, But fays Sir W. Parkyns, this is only Words,
and Words are not Treafon. But then confider, thafi

they are Words that relate to Ads and Things.

You hear he had a great Quantity of Arms, be-

yond what he, as a private Man, could have Oc-
cafion for, or would ufe. He does not give you
any Account wliat he was to do with thofe Arms,
or to what Purpofe he fhould keep them, nor why
he caufed them to be removed in the Night, after

they had lain privately in Haywood's Houle, and
caufed them to be carried back to his own Houfe,

and buried them in the Ground, and at fuch a

Time when there .was a Plot, and after the Plot

was difcovered, and a Proclamation out for his

own Apprehenfion.

Sir William Parkyns's Difcourfe with Sweet, of

King James's Coming, and his Troop confifting

of fuch Men, plainly fhews what thofe Arms were

for. For, Gentlemen, Men's Difcourfcs and their

Words explain their Adions ; and an indifferent

Adion in itfelf may be fo explained by Words,
that it will be unlawful. It is lawful for a Man
to buy a Piftol ; but if it can be plainly proved

from his Words or his Speeches, that the Defign

of Buying it was to ufe it againft the Perfon or

Life of the King, that will be an Overt Ad.
Now when Sir William Parkyns faid. The late

King would come, and that he had a Troop which

confifted of fuch Soldiers ; then thefe Arms being

found in that Manner, I muft leave to yourCon-

fideration whether it is not a Proof, for what

Purpofe he did provide them, and to what Ufe

he intended to put them •, efpecially fince he

gives you no Account, what Ufe or Occafion he

had for them. He fays, indeed, he found them

in the Houfe two Years ago, how probable that

is, you may confider.

Then there is another Thing, his Going into

Leicefterjloire with Scudamore, and his Meeting

there with Tarborough, and other People in that

private and hafty Manner. He went out on the

Thurfday, and came Home again upon Monday

Night ; and then he meets with Sweet, and tells

him that all was well ; and the Weft was as well

inclined to the King's Intereft as the North. What
King muft he mean ? he had no Commiflion from
King William to go into Leicefler/hire to difcourfe

with People, to fee how they ftood affeded to his

Intereft. Sweet comes and tells you, that when Sir

William
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William Parkyns fpoke of the King, he underftood

he meant King James. I muft leave it to your

Confideration, how you will interpret thefe

"Words.

It is true. Gentlemen, it is not fit there fhould

be any drained or forced Conftrudlion put upon a

Man's Words or Actions, when he is tried for

his Life. You ought to have a full and fatisfafto-

fy Evidence to convince you, that he is Guilty,

before you pronounce him fo ; but however, you

are to confider the Nature of Things, and the

Circumftances that attend them. If you can fup-

pofe that he went into Leicejkrjhire to King Wil-

I'amh Friends, and that he was of Opinion, the

"Weft was as well AfFedled to King William^ as the

North ; then you make a different Conftru6lion

from Sweety who tells you, that always when he

fpake of the King, he underflood it of King James ;

and at ChriJlmaSy when he fpoke of the King's

Coming, it muft be meant King James ; for King

William was here before, and he pretends not he

had any Authority to raife a Troop for King
William.

So that. Gentlemen, I muft leave it to you up-

on the whole Matter •, if you are fatisfied, that Sir

.

William Parkyns is guilty of the Matters of which

lie ftands charged, you will find him guilty ; you

have heard the Evidence, and will confider of it

;

and if, upon the Whole, you are not fatisfied,

that he is guilty of the Matters charged in this

Indi'itment, then you are to acquit him.

Then an Officer heing ftvorn to keep the Jury
according to Cujlom, they withdrew to con-

fider of their Verdi5f, and in lefs than Half
an Hour, returned into Court.

CI. of Arr. Gentlemen of the Jury, Anfwer to

your Names. William Northey.,'

Mr. Northey. Here.

(And fo of the Refl.)

CI. of Arr. Gentlemen, are you all agreed on

your Verdidt ?

Jury. Yes.

CI. of Arr. Who fhall fay for you ?

Jury. Our Foreman.

CI. of Arr. Sir William Parkyns., hold up thy

Hand, {which he did?) Look upon the Pnlbner;

how fay ye, is he guilty of theHigh-Treafon where-

of he ftands indifted, or not guilty ?

Foreman. Guilty, my Lord.

CI. of Arr. What Goods or Chattels, Lands or

Tenements, had he at the Time of the High-Trea-

fon committed, or at any Time fince ?

Foreman. None to our Knowledge,

L. C. J. Jaylor, look to him, he is found Guilty

of High-Tr>;afon.

CI. of Ar. Then hearken to your Verdl£t as the

Court has recorded it. You iay that Sir William

Parkyns is guilty of the High-Treafon whereof he

ftands indicted, but that he had no Goods or

Chattels, Lands, or Tenements, at the Time
of the High-Treafon committed, or at any Time
fince, to your Knowledge, and fo you fay all ?

Jury. Yes,

CI. ofAr. Gentlemen, the Court difcharges you,

and thanks you for your Service.

While the Jury was withdrawn to confider of the

Verdict., Sif John Freind was brought from
Newgate to the Bar., in order to his being

called to Judgment., and after the Verdi5f, he

&ddrefs'd hiinfelf to the Court thus^

Freind. My Lord^ I humbly befeech your

Lordlhip to give me leave to read this Paper.

(To which the Court gave no Anfwer.)

Freind. My Lord, will your Lordfhip give, me
Leave to read it.

L. C. J. Ay, if you will.

{Reads.)

Freind. My Lord, I humbly move in Arreftof

Judgment, that I am not conviiSled of Treafon

by Two Witneffes, as I ought to have been with-

in the Statute of the 25th of £(fwW the Third :

For Mr, Porter fwears. That I, with others, in

May or June laft, fent to the French King to

invade England; he is the only Witnefs to that

Matter. Mr. Blair fwears. That I fhewed 'him a

Commiflion in Surrey-fireet, about two Years fince,

fign'd by King James., and counterfign'd Mel-

ford, to be a Colonel of Horfe, and that I gave

him fome Moneys for the Cherifhing of the Men,
My Lord, here is no Levying of War, fworn by
Mr, Blair ; and Confpiring to levy War'not being

Treafon, I am convidled by one Witnefs, and
therefore I pray Council may be afTigned me, to

plead this Matter. •- - .-^

L.C. J. Sir J<?^«-FmW/; that which you move
now, is not in Airreft- of .J&dgnient, it is Mat-
ter that does arife-upon the- Evidence, and what
you now fayy arraigns -the Verdidl, and the- Pro-

ceedings qpon^.youp. .Trial. There were Two
Witne(res-againft":you, "that 'is plain. You were

not indifted for Levying War, but for Com-
pafTing and Imagining the -Death of the King

;

and we told you the Defign of the Invafion, and
Confpiring to depofe the prefent King, and reftore

the late King, was an Overt Ad of that High-
Treafon. The Commiflion was not fo much
ftood upon, but the Advancing Moneys upon
this Account, to Blair your Lieutenant Colonel,

to give to the Men, that was a plain Overt Aft,

and fo there were certainly Two Witneffes againft

you.

Freind. My Lord, I hope, I can clear myfelf

:

I thank God, I am as Innocent as the Child un-

born, of the Affafllnation of the King. I would
not have the People think, that I am. fuch a

Man.
L. C. J. But you remember, it was fworn

you knew of it, and we have told- you, that

the Defign of Reftoring the late King by Force,

and Depofing the King, are Overt Afts of ima-

gining his Death, if fuch an Intention be proved,

as it was in your Cafe, and the Jury have found
it fo, y .

Freind. My Lord, I humbly befeech you, be-

caufe I. do not underftand Matter of Law, and
am advis'd to move this in Arreft of Judgment

;

I defire my Council may be heard to it.

L. C. J. We cannot hear Council, but upon a

Matter that arifes upon the Record itfelf, that is,

the Indiftroent, We cannot enter into any Exami-
nation of this Matter, that you now fpeak of, you

had a long Trial Yefterday,

Freind. My Lord, I ani forry to give your Lord-
lhip anyOccafipn of Trouble ; but I humbly befeech

you, if it may be,that I may be heard by my Coun-
cil, for the Satisfaftion of the World ; pray, my
Lord, hear what they can fay.

L. C. J. They cannot fay any Thing ; no Coun-
cil in the World that underftand themfelves, can

argue any Thing againft what has been fo often

fettled and always praftifed.

Freind.
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Freind. My Lord, if it be to be granted, I be-

feech your Lordfliip to grant it.

L. C. J. It cannot be granted ; befides the Mat-
ter you now move upon, is improper ; it was all

confidered upon your Trial. It was told you, we
did all agree, that a Confpiracy to levy War to

depofe the King is Treafon, or to invade the

Realm is Treafon. All this was confider'd at

your Trial, and that is now over.

Parkyns. My Lord, if your Lord (hip plea-

ies, I defire I may have the Liberty of Ibme

Friends and Relations, and a Minifter to come to

me.

L. C.'> J. Yes, yes, by all Means.

Parkyns. If your Lordfhip pleafes, that they

may come and be private with me, and pray let

me have a Rule of Court for it, otherwife I fhall

not have any Benefit of it.

L. C. J. Yes, yes, it is very fit you (bould have

it ; there fliall be an Order of Court for it

:

See that the Keeper take Care it be done with

Safety. ^
Freind. My Lord, I defire the fariTe Liberty

of a Minifter, and my Relations and Friends

to come to me ; that for what Time I have to

to live, I may make the beft Ufe I can of it

for my Soul, which I hope God will enable me
to do.

'Then the Court was adjourned until Five a Clock

on the Afternoon., and about Six the Jufiices

returned, and the Court was rejumed.

CI of Arr. Set Sir John Freind to the Bar:

(Which was done.) Sir John Freind, hold up thy

Hand -, (which he did.) Thou ftandeft convid-

ed of High Treafon, for traiteroufly Compaffing

and Imagining the Death of our Sovereign Lord

King William the Third. What canft thou fay

for thy felf why the Court fhould not give thee

Judgment according to the Law ?

(Then being made to kneel, he afterwards flood

up.)

Freind. I have faid already, what I have to fay

in Arreft of Judgment.

Mr. Com. Serjeant. Sir, you have lieard the

Judgment of the Court, as to what you have

laid ; if you have nothing elfe to offer, the Court

muft proceed to Judgment.

CI. of Arr. for Middlefex. Sir William Parkyns.

hold up thy Hand ; (which he did.) Thou ftand-

eft convitled of High Treafon in Compafllng and

Imagining the Death of the King, and adhering

to the King's Enemies. What canft thou fay for

thyfelf, why the Court ftiould not give thee Judg-

ment to die, according to the Law ?

(He was made to kneel, and rift up again.)

Parkyns. I have nothing more to offer.

CI. of Arr. Then Cryer, make Proclamation.

Cryer. O yes ; all Manner of Perfons are com -

manded to keep Silence, while Judgment is in gi-

ving, upon Pain of Imprifonment.

Which Proclamation was made on both Sides

the Court ; and then Mr. Common Serjeant

fitting with the Rejl of the Court upon the

Bench, pronounced the Sentence.

Mr. Com. Serj. You the Prifoners at the Bar, Sir

John Freind, and Sir William Parkyns, you have

been indifted for High Treafon, in Compafling

the Death and Deftrudion of the King: For

your Trial, you have put your felves upon the

Country, which Country has found you Guilty.

The Offence is the greateft in the Judgment of
the Law, that a Man can commit -, and it is

juftly and reafonably fo. For Robbery and Mur-
der are Injuries to private Perfons, but Compat
fing the Death of the King, is Compafling the

Deftrudion of the Father of your Country,
and letting in Rapine, Death, and Defolati-

on upon Thoufands of People. And even this,

the heinoufeft of Offences, is capable of Aggra-
vation ; for there have been always Excufes, and
fometimes Juftifications for Rebellion : And as

to Murder and private Revenge, there may be
Ibmewhat faid in Mitigation from the Violence
of Men's Pafllons. But to fir, and confpire, and
confult, and debate the Deftrudion of a Prince

;

no Man yet ever had the Confidence to make an
Excufe for it. I would not add to your Afflidi-

on ; I am fenfible of the fevere Judgment that

is to follow, and which you have brought upon
your felves, and cannot but pity you for the

great Burden of Guilt, that you have laid your
felves under. I only fay this to offer it to your

ferious Confideration, in the few Moments you
have to prepare for another World, and another

Judgment. All that remains for me, is to pro-^'

nounce the Judgment of the Law in thefc Cafes,

and the Court does Award it.

That you, and each of you, go back to the

Place from whence you came, and from
thence be drawn on a Hurdle, to the Place

of Execution, where you fhall be feverally

Hanged up by the Neck, and cut down
alive ; your Bodies fhall be ript open,

your Privy-Members cut off, your Bowels

taken out, and > Burnt before your Faces ;

your Heads fhall be fevered from your

Bodies, your Bodies refpeSiively to he di-

vided into Four garters, and your Heads
and garters are to be at the Difpofal of
the King : And the Lord have Mercy upon

your Souls.

Then the Prifoners were carried back the New-
gate.

On Fridry April 3. 1696. Sir John Freind and

Sir William Parkyns were drawn on Sledges from
Newgate to Tyburn, where they deliver d the

following Papers to the Sheriffs.

Sir John F r e i n d'j Paper.

KNowing that I muft immediately give an
Account to God of all my Adions, and

that I ought to be efpecially careful of what I iay

in thefe laft Hours, I do folemnly profefs, that

what I here deliver is from my vei-y Soul, with

all the Heartinefs and Sincerity of a dying Chri-

ftian.

The Caufe I am brought hither to fuffer for, I

do firmly believe to be the Caufe of God and
true Religion, and, to the beft and utmoft of my
Knowledge and Information, agreeable to th_e

Laws of the Land, which I have evermore heard

do require a firm Duty and Allegiance to our So-

vereign ; and that as no foreign, fo neither any
domeftick Power can alienate our Allegiance. For
it is altogether new and unintelligible to me, that

the
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the King's Subjefts can depofe and dethrone him

on any Account, or conftitute any that have not

an immediate Right in his Place. We ought, I

think, not to do this -, and furely, when it is done,

to' afTill him in the Recovery of his Right, is

jaftiHable, and our Duty. And however Things

may feem at prefent, I do believe, I am fure I

heartily pray, that he fhall be one Day rdlored

to his rightful Throne and Dominions.

As for any fudden Defcent of his Majefty up-

on thefe his Dominions, in order to the Recovery

of them, I declare I had no certain Knowledge of

it-, nor can I tell what Grounds there was to be-

lieve it, fo little Reafon had I to be in a prefent

Preparation for it. I fuppofe it is not expefted I

Hiould here endeavour to clear myfelf of the Jf-

faffmation, which was not the Thing alledged

againft me ; however, it was mention'd, through

what Means I know not. As it was infinuated to

my Difadvantage, I forgive fuch as v/ere therein

inftrumental ; and I do alfo, from the very Bottom

of my Soul, freely forgive, and beg of God to do

fo too, fuch as were any ways acceflkry towards

the taking away my Life, which I really look up-

on to be their Misfortune more than mine.

I profefs myfelf, and I thank God I am k^ a

Member of the Church of England, thougli, God
knows, a mofb unworthy and unprofitable Part

of it ; of that Church which fuffers fo much at

prefent for a ftricl Adherence to Loyalty, the

Laws and Chriftian Principles ; For this Ifuffer,

andfor this I die.

Tho' I have a perfeft Charity for People of all

Profeffions, and do heartily wifli well, and would

endeavour to do fo to all my Fellow-Subjects, of

what Perfjafion foever. And indeed I have met

with a great deal of Uprightnefs and Sincerity

among Ibme People of very different Opinions in

religious Matters.

And I hope and defire it may not be taken as

an uncharitable Cenfure, or undue Refleiftion, that

I objefted to the Legality of Popifh Evidence,

being advii'd fo to do for my better Security, up-

on the Foundation of a Statute-Law.

Having owned myfelf a Member of the Church

of England, I muft take this Opportunity, and I

do it for God's Glory, to apply myfelf to you

that are Royalifts of that Church, and of the

fame Faidi and Principles with myfelf: And I

beg of you, for God's fake, and the Love of

your Souls, to be very conflant and ferious in all

religious Offices, and holy Duties, of divine

Worfhip and Service, which I have too much
negle6ted, as I own to my great Sorrow: Let no

Excufe, no Dangers, prevent or hinder you in

thefe mofl neceflary and ferious Matters ; and be,

I befeech you, very careful and circumfpedl in all

your Aftions, Behaviour, and Converfation, as

I earneftly exhorted all that came to me.

I have, I thank God, a great deal of Satif-

faftion in my prefent Sufferings, and have found

it fo ever fmce I have been under them : And

blefTed be God it doth continually increafe upon
me. And I do now lay down my Life with all

Chearfulnefs and Refignation, in fure and certain

Hope of a Refurreftion to eternal Life, tlirough

our Lord Jeliis Chrift; through whofe Merits a-

lone I hope for the Pardon of my Sins, and the

Salvation of my Soul.

Andfo, O Lord! into thy Hands I commend i^r;

Spirit ; for thou haft redeemed me, O Lord! ihou

God of Truth.

John Friend.

Sir William Parkyns'j- Paper.

IT hath not been my Cuflom to ufe many
Words, and I fliall not be long upon this Oc-

cafion, having Bufinefs of much greater Confe-

quence to employ my Thoughts upon. I thank
God I am now in a full Difpofition to Charity,

and therefore fhall make no Complaints, either

of the HardHiips of my Trial, or any other Ri-

gours put upon me. However, one Circumflance

I think myfelf oblig'd to mention. It was fworn
againft me by Mr. Porter, That I had own'd to

him that I had feen and read a Commiflion from
the King to levy War upon the Perfon of the

Prince of Orange. Now, I muft declare, that the

Tenour of the King's CommifTion, which I faw,

was general, and directed to all his loving Sub-
jects, to raife and levy War againft the Prince of
Orange, and his Adherents ; and to feizeall Forts,

Caftles, ^c. which, I fuppofe, may be a cuftoma-

ry Form of giving Authority to make War ; but

I muft confefs I am not much acquainted with

Matters of that Nature : But as for any Com-
mifTion particularly levell'd againft the Perfon of
the Prince of Orange, I neither faw nor heard of
any fuch.

It's true, I was privy to the Defign upon the

Prince, but was not to act in it ; and am fully fa-

tisfied that very few, or none, knew of it but
thofe who undertook to do it.

I freely acknowledge, and think it for my Ho-
nour to fay, that I was entirely in the Intereft of

the King, being always firmly perfuaded of the

Juftice of his Caufe ; and I look'd upon it as my
Duty, both as a Subjeft, and an Englifhman, to

afTift him in the Recovery of his Throne, which
I believe him to be depriv'd of contrary to all

Right and Juftice ; taking the Laws and Confti-

tutions of my County for my Guide.

As for Religion, I die in the Communion of the

Church of England, in which I was educated.

And as I freely forgive all the World, fo who-
ever I may any ways have injur'd, I heartily ask

them Pardon;

William Parkyns.

Jeremy Collier, a Nonjuring Minifter, publick-

]y abfolv'd them at the Gallows.

After which they were executed according to

their Sentence.

CLVI. Tie
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CLVI. The Trial of Ambrose Rookwood, for High-
Treafon, the 21ft ^ April, § Will. III. 1696. At the

Sejfiom ^Oyer and Terminer /ir the County <?/" Middlefex

fitting in the Court of King's-Bench at Weftminfter.

H E Court being lat, at which were

prefent the Lord Chief Juftice Holt^

the Lord Chief Juftice Trely^ Mr.
Juftice iVm/, Mr. Juftice Powell,

and Mr. Juftice Eyre •, the Court

proceeded in this Manner.

CI. of Ar. Cryer, make Proclamation.

Cryer. Oyez, Oyez, Oyez : All Manner of Per-

fons that have any Thing more to do, at this

Seffions of Oyer and 'terminer, holden for the

County of Middkfex, draw near and give your

Attendance. Godfave the King.

Then the Grand Jury were called over, and the

Jppear^ces marked, and Witnejfes being

fworn in Court, to give Evidence to them

upon a Bill of Indi£lment againji Alexander

Knightley, they in a little Tiime after with-

drew to hear the Evidence.

Then the Keeper of Newgate was ordered to

bring his Prifoners to the Bar ; (which he

did. ) to wit, Robert Lowick, Ambrofe

Rookwood, and Charles Cranburne ; who

were thus arraigned.

CI. of Ar. Robert Lowick, hold up thy Hand.

(which he did.)

Ambrofe Rookwood, hold up thy Hand, (which

'be did.)

Charles Cranburne, hold up thy Hand, (which

be did )

You ftand indifted in the County of Mddle-

fex, by the Names of Robert Lowick of the Pa-

rifh of St. Paul Covent-Garden, in the County of

Mddlefex, Gentleman ; Ambrofe Rookwood of the

fame Parifb, Gentleman, and Charles Cranburne

of the fame Parifh and County, Yeoman ; for that

you, together with one Chriflopher Knightley, of

the fame Parilh and County, Gentleman,
^
not yet

taken •, not having the Fear of G O D in your

Hearts, nor weighing the Duty of your Allegi-

ance, but being moved and feduced by the Infti-

gation of the Devil, as falfe Traytors againft the

moft ferene, moft illuftrious, moft clement, and

moft excellent Prince, our Sovereign Lord JVilli-

am the Third, by the Grace of God, King of

England, Scotland, France, and Ireland, Defender

of the Faith, l£c. your fupreme, true, rightful,

lawful, and undoubted l/)rd, the cordial Love,

and true and due Obedience, Fidelity and Al-

. legiance, which every Subiedl of our faid Lord

the King that now is, towards him our faid Lord

the King fhould bear, and of right ought to

bear, withdrawing, and utterly to extinguifh in-

tending and contriving, and with all your Strength

refolving, defigning, and confpiring the Govern-

ment of this Kingdom of England, under him

our faid Sovereign Lord the King that now is,

V L, IV,

of Right, duly, happily, and well eftablifh'd,

altogether to fubvert, change, and alter, as alfo

our faid Lord the King to Death and final De-
ftruftion to put and bring, and his faithful Sub-
jedls, and the Freemen of this Kingdom of Eng-
land, into intolerable and moft miferable Servi-

tude to Lewis the French King to fubjugate and
inthral, the loth Day of February, in the feventh

Year of the Reign of our faid fovereign Lord the

King that now is, and divers other Days and
Times as well before as after, at the Parifh of Sr,,

Paul Covent-Garden, aforefaid, in the County
aforefaid, falfely, malicioufly, devilirtily, and
traiteroufly, did compafs, imagine, and contrive,

refolve, defign, and intend, our faid Lord the

King that now is, to kill, flay, and murther, and
a milerable Slaughter among the faithful Subjefts

of our faid Lord the King, throughout this whole
Kingdom of England, to make and caufe, and
the fame your moft impious, wicked, and de-

vilifh Treafons, and traitcrous Compafllngs, Con-
trivances, and Purpofes aforefaid, to fulfil, per-

feft, and bring to effedl, you the faid Robert Lo-

wick, Ambrofe Rookwood, and Charles Cranburne,

together with the faid Chriflopher Knightley, and
very many other falfe Traytors, to the Jurors un-

known, afterwards, to wit, the fame loth Day of

February, in the Year abovefaid, at the Parifh

aforefaid, in the County aforefaid, and divers

other Days and Times, as well before as after,

there and elfewhere in the fame County, Falfely,

Malicioufly, Advifedly, Secretly, Traiteroufly,

and with Force and Arms, did Meet, Propoie,

Treat, Confult, Conlent, and Agree, him our faid

Lord the King that now is, by lying in wait, and
Guile, to Aflaflinate, Kill and Murder •, and that

execrable, horrid, and deteftable Aflaflination,

and Killing the fooner to execute, and perpetrate,

afterwards (to wit) the fame Day and Year, and
divers other Days and Times, at the Parifh

aforefaid, in the County aforefaid, Traiteroufly

did Treat, Propofe, and Confult, of the Ways,
Manner, and Means, and the Time and Place,

where, when, how, and in what Manner, our

faid Lord the King, fo by lying in wait, the more
eafily you might kill ; and did confent, agree, and
afl^nt, that forty Horfemen, or thereabouts, where-

of the faid Chriflopher Knightley, you the faid

Robert Lowick, Ambrofe Rookwood, and Charles

Cranburne, fhould be four ; and every one of you

traiteroufly took upon himfelf to be one, with

Guns, Muskets, and Piftols, charged with Gun-

powder and leaden Bullets, and with Swords,

Rapiers, and other Weapons, being Armed,
fhould lie in wait, and lie in Ambufli, our faid

Lord the King in his Coach being, when he

fhould go abroad, to invade, and that a cer-

tain and competent Number of thofe Men, fb

armed, fhould fet upon the Guards of our faid

4 P Lord
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Lord the King then attending him, and be-

ing with him, and fhould fight with them, and

overcome them, whilft others of the fame

Men Co armed, our faid Lord the King fhould

afTafilnate, flay, kill, and murther ; and you

the faid Robert Lowick, Ambrofe Rookwoody and

Charles Cranburne, together with the faid Chrijio-

fher Knightky, the Treafon, and all the traite-

rous Intentions, Defigns, and Contrivances afore-

faid, to execute, perform, fulfil, and bring to

Effeft, afterwards (to wit j the aforefaid Tenth

Day of February y in the feventh Year abovefaid,

at the Parifh aforefaid, in the County aforefaid,

divers Horfes, and very many Arms, Guns, Pi-

ftols. Swords, Rapiers, and other Weapons,

Ammunition, and warlike Things, and military

Inftruments, falfely, malicioufly, fecretly, and

traiteroufly did obtain, buy, gather together,

and procure, and caufe to be bought, obtained,

gathered together, and procured with that In-

tention, then in and about the deteftable, hor-

rid, and execrable AfTaffination, Killing, and

Murder of our faid Lord the King that now is,

as aforefaid to be ufed, employed, and beftow'd ;

and the fame FremiflTes the more fafely and cer-

tainly to execute, do, and perform, the aforefaid

Chrijlopher Kjnghtley, with one Edward King^ late

of High-Treafon, in contriving and confplring

the Death of our faid Lord the King that now is,

duly convicted and attainted, by the Confeht

and Agreement of divers of the Traytors and'

Confpirators aforefiid, the faid Tenth Day of
February, in the feventh Year abovefaid, went

and came to the Place propofed, where fuch in-

tended AflafTination, Killing, and Murder of our

faid Lord the King by lying in wait, fhould be

done, performed, and committed, to fee, view,

and obfcrve the Convenience and Fitnefs of the

fame Place for fuch lying in wait, AfilifiTination,

and Killing, there to be done, performed, and

committed : And that Place being fo viewed and

obferved, afterwards, (to wit) the fame Day
and Year, their Obfervations thereof to fcveral

of the faid Traytors and Confpirators did relate

and impart, ( to wit ) at the Parilli aforefaid, in

the County aforefaid : And you the aforefaid

Charles Cranburne, the fame Day and Year there,

in order the faid execrable, horrid, and detefta-

ble AfllifTination, and Killing of our faid Lord
the King, by the Traytors and Confpirators

aforefaid, the more readily and boldly to exe-

cute, perform, and commit, advifedly, know-
ingly, and traiterouQy did bring and carry be-

tween divers of thofe Traytors and Confpirators,

forward and backward, from fome to others of

them, a Lift of the Names of divers Men of thofe

who were defigned and appointed our faid Lord
the King fo as aforefaid by lying in wait to kill

and murder -, againft the Duty of the Allegiance

of the faid Chrifiopher KnighlJey, you the faid

Robert Lowick, Ambrofe Rookwood, and Charles

Cranburne, and againfl the Peace of our faid Lord
the King that now is, his Crown and Dignity,

and againfl the Form of the Statute in fuch Cafe

made and provided.

How fay'fl thou, Robert Lowkk, Art thou

Guilty of the High-Treafon whereof thou flandefl

Indifted, or Not Guilty ?

Lowkk. Not Guilty.

CI. of Jr. Culprit y How wilt thou be Try'd ?

Lowkk. By God and my Country.

CI. ofAr. God fend thee good Deliverance.

How fay'fl thou, Ambrofe Rookwocd, Art thou
Guilty of the High-Treafon whereof thou flandefl
Indifted, or not Guilty ?

Rookwood. Not Guilty.

CI. of Ar. Culprit, How wilt thou be Try'd?
Rookwood. By God and my Country.

CI of Ar. God fend thee good Deliverance.
Charles Cranburne, How fay'fl thou ? Art thou
Guilty of the High-Treafon whereof thou flandefl
Indicfted, or Not Guilty ?

Cranburne. Not Guilty.

CI. ofAr. Culprit, How wilt thou be Try'd ?

Cranburne. By God and my Country.
CI. ofAr. God fend thee good Deliverance.
Cranburne. My Lord, I defire your Lordfhip

would grant me the Favour for my Wife to come
to me in private, and that I may have Pen, Ink,
and Paper.

L.C.J. Pen, Ink, and Paper, you ^irjohn

muft have -, but as to the other, we ^''^^

mufl confider of it. Keeper of Newgate, What
has been ufual in thofe Cafes ?

Keeper. My Lord, we let no Body come to them
in private, but their Council.

L. C. J. That's provided for by the Aft that
allows them Council ; But has it been ufual here-

tofore to permit any Body elfe to be with them
in private -, the Wife, or any other Relations ?

Keeper. It has not.

L. C. J. It is very dangerous if it (hould; there-
' fore let him have his Wife come to him in the
prefcnce of the Keeper.

Cranburne. And Pen, Ink, and Paper, I hope,
my Lord ?

L. C. J. Yes, yes, that you fhall have!

Cranburne. You don't deny me, my Lord, that

I may have my Wife come to me >

L. C. J. No, we don't, but fhe mufl: not be in

private with you, for fear of an Efcape.

Rookwood. I beg the fame Favour, my Lord, to

have my Brother come to me, and Pen, Ink, and
Paper.

L. C. J. You fhall have the fame Rule •, but you.
Keeper, mufl have efpeclal Care whom you do
permit ta-come to them, and be private with
them ; for it is flill at your Peril if any ill Accident
happens by your Indulgence to them : And yet

it is fit they fhould have all diat is reafonable for

preparing for their Defence at their Trials.

Lowick. And I defire, my Lord, I may have
my Sifler come to me, and the Liberty of her
being in private with me.

L. C. J. Your Friends may come to you at lea-

fonable Times, in the prefence of the Keeper ;

you fhall have any thing that is reafonable, but
the Safety of the Government muft be look'd
after. Therefore, Keeper of Newgate, take back
your Prifoners, and bring them here this Day
fevennight at feven a Clock in the Morning, with-
out any other Order.

They ftaid at the Bar about half an Hour., the

Judges confulting among thernfelves about the

Precept for the Petty Jury upon a late A£i
of Parliament which has appointed Jix Days
for the Jury to be fummon'd before they ap-

pear to try any Caufe, and upon the lafi A5i in

Regulating 'Trials in Cafes of High-Treafon ;

which requires that the Prifoner fhall have a
Copy of the Pannel of the Jury duly return*d^
at kaji two Days before his Trial.

^ben
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'Then the Prifonerswere carried away, and the

Grand Jury withdrew to confider of the Evi-
dence againft Knightley, and in a garter
cf an Hour came back, and being called over^

delivered in a Bill to the Court.

CI. of Arr. Gentlemen, you are content the

Courifhall amend Matter of Form, or falfe Latin

in this Indiftment, without altering any Matter

of Subftancc without your Privity.

Jury. Yes.

CI. of Arr. Then, Gentlemen, you may go for

(his Time ;' and you are to take Notice if there

be Occafion at any Time to call you together,

you fhall have difficient Warning given to you be-

forehand. This is Bilk Vera againft Alexander

Knightky for High-Treafon.

"Then the Judges refumed the Debate among them-

felves, and at la/l refolved that there fhould

go three feveral Venires for the Petty Jury,

returnable this Day fevennight', one to try

between the King and Robert Lowick, the

fecond to try between the King and Ambrofe
Rookwood, and a third between the King

and Charles Cranburne ; becaufe, though the

IndiSment be againft them jointly, yet it was
a feveral Offence in every one of them, and

they might fever in their Challenges, and

that would be troublefome, and therefore it

was thought beft to fever them in their 'Uri-

ah -, and therefore the Court adjourned for an

Hour or fomething more, while the Precepts

for the Jury were preparing, and according to

the Adjournment met, and figned and fealed

the Precepts, and then adjourned the Seffions

cf Oyer and Terminer until this Day feven-

night, at Seven in the Morning.

Die Marris Vicefimo prima Aprilis, Anno Regni Re-

gisV'JiWidm'i Tertii Octavo, Annoq; Dom. i6c)6.

THE Court fit about Eight a Clock, at which

were preient a great Number of Noblemen,
and Perfons of Quality, who were in the Com-
miflion, and Seven of the Judges ; to wit, the

Lord Chief Juftice Holt, the Lord Chief Juftice

Treby, the Lord Chief Baron Ward, Mr. Juftice

Nevil, Mr. Juftice Powel, Mr, Juftice Eyre, and

Mr. Baron Powis.

CI. of Arr. Cryer, make Proclamation.

Oyer. O yes, O yes, O yes. All Manner of

Perfons that have any Thing more to do at this

Sefiions of Oyer and 'Terminer, adjourned over to

this Day, draw near and give your Attendance.

And God fave the King.

CI. of Arr. Cryer, make Proclamation.

Cryer. O yes, Sheriffs for the County of Mid-

diefex, return the Precepts to you directed, upon

Pain and Peril will fall thereon.

The Under-Sheriff returned the Precept.

CI. of Arr. Mr. Baker, pray. Whom do you

intend to begin with ?

Mr. Baker. With Amhrofe Rookwood.

CI. of Arr. Cryer, make Proclamation.

Cryer. O yes. You good Men of the County of

Middlefex, fummoned to appear here this Day,

to try between our Sovereign Lord the King,

Vol. IV.

and the Prifdners that are, and Hiall be at the

Bar," anfwer to your Names, as you (hall be;

called, every one at the firft: Call, and fave your"

Iflues.

The whole Pannel was called ovtar, and the Ap-

pearances of thofe that anfwered recorded -,

and the Defaulters tvere again called over.

CI. of Arr. Keeper of Newgate, fet Ambrofe

Rookwood to the Bar. (Which was done.) You,
the Prifoner at the Bar, Ambrofe Rookwoo^d, thofe

Men that you (hall hear called, and perfonaily

appear, are to pafs between our Sovereign Lord
the King and you, upon Trial of your Life and
Death ; if therefore you will challenge them, or

any of them, your Time is to fpeak unto them
as they come to the Book to be fworn, before

they be fworn.

Sir B. Shower. If your LordHiip pTeafts, We
have a Doubt or two to propofe to Your Lord-
(hip, in refped of the Trial this Day : But be-

fore I offer it, we beg Your Favour for a Word
in behalf our fclves.

My Lord, We are afTigned of Council, in Par-

fuance of an Aft of Parliament, and we hope that

nothing which we fhall fay in Defence of our Cli-

ents, fhall be imputed to our felves. I thought it

v/ould have been a Refleftion upon the Government
and Your Lordfliip's Juftice, if being afilgned we
(hould have refufed to appear ; 'twould have been
a Publication to the World, That we diftrufted

Your Candour-towards us in our future Praftice

upon other Occafions. But, my Lord, there can

be no Reafon for fuch a Fear ; I am fure I have

none ; for we muft acknowledge, we who have'

been Praftifers, at this Bar efpecially, that there

was never a Reign or Government within the

Memory of Man, wherein fuch Indulgence, fuch

Eafinefs of Temper, hath been fhewn from the

Court to the Council, as there always hath been in

this. Never was there fuch Freedom and Liberty

of Debate and Argument allowed to the Bar, and
we thank Your Lordfliip for the fame.

My Lord, We come not here to countenance

the Praftices for which the Prifoner ftands accu-

fed, nor the Principles upon which fuch Praftlccs

may be prefumed to be founded ; for we know of

none, either Religious or Civil, that can warrant

or excufe them. But the Ad of Parliament hav-

ing warranted the appearing of Council for Per-

fons accufed to make Defence for them, we hope

Your Lordfhip will give us Leave to make what
Objedions we can on their Behalf.

L. C. J. Holt. Look ye. Sir B. Shower, go on
with your Objedions ; let us hear what you have

to fay.

Sir B. Shower. My Lord, It appears to be a

Doubt to us, upon this Ad of Parliament, whether

this Caufe can be tried this Day: And if it be a

Doubt, we hope, though it fhould not have that

Weight with the Court, that we apprehend it has ;

yet Your LordQiip will excufe us, and fettle it ac-

cording to your Judgment. The Ad requires.

That all that fhall be Accufed and Indided for

High-Treafon, whereby any Corruption of Blond

may, or fhall be made to any fuch Offender or Of-

fenders, or to any the Heir or Heirs of any fuch

Offender or Offenders, or for Mifprifion of fuch

Treafon, fhall have a true Copy of the whole In-

didment -, and afterwards fliall have Copies of the

Pannel of the Jurors who ars' to try them, duly

4 P 2 returned
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returned by the Sheriff and deUvered unto them.

And every of them fo Accufed and Indifted re-

fpe6tively two Days at the lead before he or they

fhall be Tried for the fame. Now if your Lord-
fhip will pleafe to caft your Eye upon this Venire

facias^ and it will appear to be returned but this

Day, and that is not according to the Intent of

this Law. And it is impoffible then, if it be as

we apprehend it, and put it, that this Trial fhould

go on at this Time ; and that this Conftruftion

(hould be fo as we fay, not only the Words, but

as we take it, the Intent and Meaning of the Aft

of Parliament too are for us, that there ought to

have been a Copy of the Pannel after the Return

two Days before the Trial. For in the firft PJace,

My Lord, the Words are plain : It muft be a

Copy of the Pannel duly returned by the Sheriff.

Now though it be a Copy of the Array of the

Pannel which we have delivered to us, yet it is

not a Copy of the Pannel of the Jurors returned ;

for it is no Return till it come inco Court. And
the King's Council mufl: admit, that in the Cafe

of all Writs returnable, it cannot be faid that

there is a Return, where there is a Writing up-

on the back, or a Label annexed, till it be

actually returned into Court. As in the Cafe of

a Fieri Facias^ or a Mandamus^ an A£lion for

a falfe Return cannot lie till the Writ be ac-

tually returned. For fuc>i Aftion muft be brought

into the County of Middlefex, where the Court

refides, before whom the Return is made, and

not in the County where the Sheriff lived that

made the Return ; for it is not a Return till filed

in Court. Now here the Words of the Act are ;

He Jhall have a Copy of the Pannel of the Jurors

who are to try him, duly Returned by the Sheriff

two Days before the 'Trial. Now we humbly infill:

that the Words duly Returned mufl be antecedent

to the having the Copy, or elfe he cannot be fiid

to have a Copy of the Pannel duly Returned,

The A6t of Parliament does not fay which fhall

be duly Returned -, and therefore there does arife

a Doubt, whether your Lordfhip will not direft

us to have a Copy after the Return made, which

is but this Day,

Mr. Phipps. If your Lordfliip pleafes to fpare

me a Word of the fame fide : We take it, that

by this Ad of Parliament the Jury muft be duly

returned before the Pannel is delivered to us.

Now the Return is the Anfwer that is Indorfed

upon the Writ with the Pannel annexed, and

deliver'd into Court; for the Return is to the

Court, and till it be delivered into Court, it can-

not properly be faid to be a Return. We ac-

knowledge the Copy of- this Pannel has been de-

livered unto us, two or'three Days ago. But the

Venire being not returned till to Day, we think

we have not a Copy of the Pannel within the

Intent of, and according to the A61 of Parliament.

And I defire to put your Lordfhip this Cafe

:

This A6t of Parliament does likewife provide,

that the Prifoner fhould have a Copy of his In-

didment five Days before his Trial, to enable

him to confjlt with his Council how to plead and

defend himfelf ; fuppofe then a Copy of a Bill

that is intended to be prefented to the Grand

Jury, be deliver'd to the Perfon accufed five

Days before the Grand Jury are to meet, and

they afterwards meet, and find it, and the Party

is brought immediately, and arraign'd upon it

:

This is a true Copy of the Indiftment, yet cer-

tainly the Intent of the A6t of Parliament is not

anfwered, for it was not a true Copy of the In-

didment at the Time it was deliver'd. And I

take this Cafe to be under the fame Reafon. This
is not a Pannel duly returned, till now ; and
therefore by Confequence we have not that Ad-
vantage that this Aft of Parliament intended to

give us ; for which Reafon we humbly appre-

hend we ought not to be tryed to Day ; which
we fubmit to your Lordfhip.

L. C. J. What fay you to it, Mr. Attorney.

Mr. Jtt. General. My Lord, with 5;V Thomas
Submifllon, this Objeftion will receive Trevor,

a very plain Anfwer, If I underftand it aright,

they fay that they ought to have a Copy of the

Pannel after it is returned, and that it cannot be
faid to be duly delivered, according to the Provi-

fion in this Aft of Parliament, nil after the Venire

facias be duly returned into the Court, and then

they are to have it two Days before they are tried.

They fay the Venire facias is returned but to Day,
and fo the Copy delivered to them, is not purfu-

ant to the Aft of Parliament ; and fo they cannot

be tried to Day : This I take to be the Objeftion.

But with SubmifTion, My Lord, it will be plain

both by the Words of the Aft, and the Reafon
and Intention of it, that there is no Occafion at

all, nor no NecefTity of having the Writ returned

before the Copy of the Pannel be delivered. The
Words of the Aft of Parliament are thefe ; That

every Perfon and Perfons who fhall be accufed, in-

diSted, and tried for Treafon, or Mifprifion of Trea-

fon, after the 2 gih of March, ^6, Jhall have Copies

of the Pannel of the Jurors who are to try them, du-

ly returned by the Sheriff, and delivered to them two
Days before they be tried. Now, firft. My Lord,
I think it is apparent what the Meaning and De-
fign of the Aft of Parliament was, that the Pri-

foner fhould know two Days before the Trial, who
were the Jury that were to pafs upon him, that

he might have an Opportunity to confider how
he fhould make his Challenges as he thought fit,

and Time to enquire into the Qualifications of
them, that if there were any particular Ground
of Challenge, he might not lofe that Benefit; fb

that if he has a Copy of the Pannel array'd by
the Sheriff, which is afterward returned by the

Sheriff inco Court, and there is no Variation of

that Pannel afterwards ; then certainly the End
and Intent of the Aft is entirely purfued : For by
that Means the Prifoner has the Names of all the

Jury returned, and are afterwards called, and has

a full Opportunity of making fuch Challenges as

he thinks fit. And as the Reafon and Intent of
the Aft is anfwered by this Conftruftion, fo the

very Words of the Aft are anfwered : For it is

not faid in the Aft, that he fhall have a Copy of
the Pannel after it is return'd, but it is faid a Copy
of the Pannel duly returned by the Sheriff^; that

is, when the Sheriff has arrayed a Pannel, then
he is to have a Copy of that Pannel ; and if af-

terwards the Sheriff return the fame Pannel into

Court, is not this a Copy of the Pannel duly re-

turn'd } With SubmifTion it is, and fufficient to

anfwer both the Words and Intention of the Aft
of Parliament. It is true, My Lord, if the Aft
of Parliament had faid he fhould have a Copy of
the Pannel after it was return'd, then we cou'd

not have faid but that the Objeftion wou'd hold.

But when the Words are general, and it is mofl
reafonable to be interpreted that the Copy is to

be delivered when the Array is made, becaufe

that anfwers the Intent and End of the Aft of
Parliament,
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Parliament, which was to enable the Prifoner to

make his Challenges, we take that to be fufRci-

ent ; and if another Interpretation Ihou'd be made,

it wou'd render the Trial in fuch Cafes liable to

all the Mifchiefs in the World, and make it im-

prafticable that any Perfon fhou'd be tried -, at

leaft it wou'd introduce a new Method of Pro-

ceedings that never was praftifed, nor ought to

be introduced, unlefs this Aft of Parliament by

exprefs Words, had appointed and conftituted

fuch a new Method ; and we fuppofe your Lord-

fhip will never make any fuch Conftruftion, that

the A61: intended a new Method, unlefs exprefsly

declared ; for if it were, as they would have it,

that the Copy of the Pannel was not to be deli-

vered till after the Return of the Writ, then the

Prifoner cannot be tried upon the Return of the

Writ ; for upon the Return of the Writ, the Jury

mult be brought to the Bar, the Prifoner muft be

brought to be Bar, and adjourned over to a fur-

ther Time, that in the mean Time a Copy may
be deliver'd to them. I believe that they can

never fhew any Precedent that there was fuch an

Adjournment of a Jury of Life and Death, over

to another Day, for a Perfon to have a Copy of

the Pannel, to enable him to his Challenges ; and

either that muft be the Confquence, or elfe the

Jury muft not come upon the Return of the Ve-

nire facias^ but there muft op &. Habeas Corpora,

and the Prifoner tried upon that Habeas Corpora

:

For firft there muft be the Return of the Writ,

then the Copy of the Pannel delivered, then the

Habeas Corpora returnable another Day \ and upon

that the Trial muft be had : But I believe there

can be no Inftance given of a Trial for Treafon

upon a Habeas Corpora. Now if the Parliament

had intended that they would not have the Copy

of the Pannel deliver'd till after the Return of

the Venire facias, they would certainly have ex-

prefs'd and provided how the Method of Trial

fhould have been ; that is, that either the Jury

fhould have been adjourn'd over till another Day,

or elfe brought to the Bar upon a Habeas Corpora \

which is the only way that can be thought of.

Indeed, My Lord, I do agree, that if the Sheriff

iliould give a Copy of the Pannel, and afterwards

Ihould vary that Pannel, tho'. but in one Name,

that would not anfwer the End of the Aft of

Parliament, becaufe the Prifoner is deprived of

the Opportunity of knowing the Name of the

Perfon that he fo altered, in Order to his making

his Challenges againft him : But if the Sheriff do

return the fame Perfons that are in that Copy de-

livered to the Prifoner, then we do, to all In-

tents and Purpofes, anfwer the End of the Aft of

Parliament, and avoid the abfurd Conftruftion

that they would make of this Ad for the Chang-

ing the Method of Trials, and no Body can well

tell what Method fliou'd be purfued : But certain-

ly if the Aft of Parliament intended a new Me-

thod fhou'd be purfued, they wou'd have defcri-

bed and fettled what it fhou'd be.

Sir John Hawles. Mr. SoUicitor General, If your

Lordftiip pleafes to fpare me a Word of the fame

fide ; My Lord, this is an Objeftion that has been

forefeen, and I think has been prevented ; for,

with Submiffion, I take it, the A6t has been fuiii-

ciently anfwered both as to the Words, and as to

the Intent of it in the Prifoners having the Copy

of the Pannel before the Jury be returned ; there

muft be fuch a Thing as a Pannel array'd before

the Jury be fummon'd, and therefore it is fufBci-

ent that the Prifoner hare a Copy of that Pannei

fe many Days before his Trial •, which was only

intended for that particular Rcafon, that he might
be provided fufficiently to make his legal Chal-

lenges. Certainly within the Intent of the A£l of

Parliament it is well enough if he had but a Copy
of the Pannel two Days before the Return of the

Writ, provided the Jury was not alter'd that was
array'd, nor any other Names put in but thofe

that he had a Copy of before : Nowj my Lordj
I think this A61 of Parliament muft be taken ac-

cording to the Intent and Meaning of it, or elfe it

will bear hard upon the Prifoner, and harder

fure than it was defigned it (hould : This Aft
fays, he Ihall have a Copy of his Indiftment fo

many Days before his Trial ; now I would faiti

know whether they would have it conftrued,

that the Copy does not need to be be delivered till

after IfTue joyn'd, which muft be if their Doftrine

hold true, that the Aft is to be conftrued accord-

ing to the ftrift Letter of it, for Trial is the

Trial of the Iflue ; what if the Indiftment be de-

livered five Days before the Trial, tho' after IITue

joyn'd, it is well enough according to fuch an Ex-
pofition, for the arraigning of the Prifoner is no
Part of the Trial, and yet it was the Intent of
the Parliament that he fhould have a Copy of the

Indiftment five Days before he was arraigned, and
that for this Reafon, becaufe he might have feve-

ral Pleas to plead and Objeftions to make before

he pleaded the General IflTue •, he might have Pleas

in Abatement, which after Plea pleaded of Not
guilty he could not have the Advantage of, nor
could he afterwards move to quafli the Indiftment,

which he might otherwife have good Reafon for,

if he had the Copy before he was put to plead ;

fo that I take it the Aft is to be interpreted

every where according to the Intention of it,

and the Prifoner at the Bar, according to the

Intention of the Aft, has had a Copy of this In-

diftment five or fix Days before his Arraignment,

and therefore we have afted according to the Pur-

pofe and Meaning of the Parliament, and likewife

he has had a Copy of the Pannel of the Jurors

that are to try him, which is duly returned by
the Sheriff, which is likewife according to the

Aft of Parliament. As for what they fay that

even a Copy of the Indiftment before it be found

would not be good according to this Aft ; that's

true, but the Cafe is not the fame, nor the Rea-

fon of the Cafe alike between that and the Pan-

nel of a Jury, becaufe it is fafRcient in Law to

make it a good Pannel if it be array'd by the

Sheriff before the Jury be fummoned, for the

Sheriff muft array and compleat his Pannel to

let his Bailiff know who muft be fummoned j

but in the Cafe of an Indiftment, tho' a Bill be

firft form'd by the Clerk, yet it is not look'd

upon as a formal Indiftment in point of Law,
till it be found by the Jury as their Verdift, and

preferred to the Court ; and it is not neceffary

that this Indiftment fhould be formed for the Jury
before they find it, for they are properly to make
their own Prefentments themfelves ; and the an-

cient Praftice was, that they only prefented the

Faft, and the Matter was put into Form after-

wards by the Court, and in many Cafes it is io

at this Day, as we have had fome Inftances late-

ly ; but as to the arraying of a Pannel it always

was fb, and always muft be fb array'd by the

Sheriff before the Jury fummoned, and there's

the Difference between the giving a Copy of an

Indiftment
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Indiftment and the Copy of a Pannel^ the one

is taken Notice of in Point of Law to be ne-

ceffary, the other is not. This giving a Copy

of the Pannel, my Lord, we lay is wichin the

Intent of the Aft, which was only to enable

Perfons accufed to make their joft Challenges,

and that they may as well do when a Copy is

delivered after it is array'd by the Sheriff, as,

when it is return'd by the Sheriff, and being fo

done, with Submiffion, it is well done within

the Words, and within the Intent of this Ad
of Parliament.

Mr. Conyers. My Lord, the Words of this Aft

of Parliament, are, tliat they (hall have a Copy

of the Pannel of the Jurors who are to try them,

duly returned by the Sheriff, and delivered to

them, and this, two Days before the Trial : My
Lord, that this is the Pannel of the Sheriff of

the Jurois that are to try them,.affoon as it is

array'd, has been obferv'd already ; now it would

be a forc'd Conffruftion to conftrue thefe Words
that follow, duly returned by the Sheriff, to be

meant, that a Copy fhould be delivered after

the Jury is returned, becaufe that would be a

Delay of Juftice, and keeping off the Trial longer

than was intended by this Aft of Parliament, and

more than will anfwer the End of this Law ; for

the End of it was to give the Prifoner all Bene-

fit and Advantage of Exceptions againft any of

thofe that were to try him, and if he has this

Pannel two Days before his Trial, he has that

Benefit the Law intended him. Now, my Lord,

as to what has been faid of an Indiftment, which

by this Law he is to have a Copy of too, that is

plainly quite another Cafe ; for it is not an In-

diftment till it be found, and fo anfwers not the

Words nor Intention of the Aft till found by the

Grand Jury ; till then it is not a Copy of his

Charge, and therefore by no Conflruftion can it

be called a Copy of the Indiftment. I think I

need not trouble Your Lordfhip any further in

this Matter, becaufe this Objeftion was forefeen,

and has been already confidered of by the Court

upon the Prilbner's Arraignment.

Sir B. Shower. My Lord, in Anfwer to what
Mr. Sollicitor has faid, that there is as much Rea-

fon to expeft that the Copy of the Indiftment

fhould not be delivered till after Plea pleaded, as

that the Pannel fhould not be delivered till after

the Jury return'd, becaufe in the Cafe of the

Indiftment it is faid fb many Days before the

Trial, and the Trial cannot be till IfTue joyn'd,

there can be no Weight in that Objeftion at all ;

for the Words of the Aft are quite differently

penned in the Cafe of the Indiftment, from what
they are in the Cafe of the Pannel ; for tho' it be

faid it fliould be done five Days before the Trial,

yet it is added, in Order to the advifing with

Council how to plead, which mufl be before

Plea pleaded, and therefore it mufl be abfolutely

neceffary to be done before the Arraignment. My
Lord, I have propofed my Doubt, it may have

Confequences on the one Side and the other, we
ilibmit intirely unto your Lordfhip's Judgment; it

is a new Law, and never has received any Opi-

nion ; the Words of it are, duly returned by the

Sheriffs and the Queflion is, Whether a Copy of

the Pannel upon the Array before it be return'd

be a Copy of the Pannel duly return'd, tho' the

fame Pannel be afterwards duly returned.

Mr. Pbipps. My Lord, Mr. Attorney General

owns, that the Pannel after it is arrayed may be

amended and altered by the Sheriff, and it was ne-

ver intended by this Aft of Parliament, that any

Copy of the Pannel fhould be delivered to the Pri-

foner but of thofe Men that were really returned •,

fo that we take it we ought to have it two Days
after the Return and before the Trial ; for cer-

tainly it muft be a Copy of the Men returned,

which if the Sheriff may alter at any Time before

the Return, the Intent of the Aft of Parliament

can never be anfwered by any Copy but what is

a true Copy of the Return. Mr. Conyers would

anfwer the Objeftion that I made about a Copy
of the Indiftment by this, that it is not an In-

diftment till it be found by the Jury ; but I think

it is no Anfwer to our Objeftion at all, though it

be but a Copy of the Bill intended to be pre-

fented to the Grand Jury, yet if the Grand Jury
afterwards find it, it is as true a Copy of the In-

diftment, as this is a Copy of the Jury intended

to be returned, and afterwards returned. As to

what they fay, that this will introduce a new
Method of Trial, contrary to all Form or Pro-

ceedings, that can be no Objeftlpn neither ; for

if it be fo, we can't tell how to help it, the Par-

liament have thought fit to have it fo, and we
mufl fubmit to take i-t as the Law has made it

:

U there be a NecefTity for a Habeas Corpora upon

the Provifion made in this Aft, fo it muft be, for

we muft take the Law as it is. We fubmit our

Objeftion to your Lordfhip j we think we have

not had the Benefit of this Law.
M.r.Cowper. Surely, my Lord, what Mr. Phipps

has now faid has no Weight in it ; that becaufe

the Sheriff had it in his Power to alter the Pannel

before it was returned, that therefore this is not

now a true Copy of the Pannel of the Jurors

who are to try the Priibner, duly returned by
the Sheriff ; which are the V/ords in- the Aft. It

is true, if the Sheriff had in faft altered the Pan-

nel from what it was, and return'd it fo altered

into Court, no doubt of it the Prifoner would be

very well inntled to make this Objeftion, that he

had not a Copy of the Pannel, or the Names of

the Jurors that were fummoned to try him ; but

now we can aver, that we have purfued this Aft
of Parliament literally ; for in Anfwer to their

Objeftion, we may ask this Queftion of diem up-

on the Words of the Aft, Have you not had a

true Copy of the Names of thofe that are to

try you, and are duly returned by the Sheriff

for that Purpofe ; and was not that Copy deli-

vered unto you above two Days ago ? They can-

not fay they have not had it fb, and if they can-

not fay fo, then both the Words and Meaning
of the Aft of Parliament are in every refpeft an-

fwered ; if when the Jury come to be called the

Prifoner finds the Pannel to be altered, he has

Reafon to objeft, and will have the Benefit of

the Objeftion, that he has not that Advantage

which the Law intended him, but till that prove

to be the Faft, we think here is a full Compliance

with this Law.
Mr. Sol. Gen. Sir Barth. Shozver miftakes my

Objeftions about the Copy of the Indiftment ; for

we fay, if the Intent of the Aft of Parliament

be complied with, it is fufHcient, efpecially where

the Words are any v/ay doubtful ; according to

the Words of this Aft of Parliament, a Copy of

the Indiftment need to be delivered but five

Days before the Trial ; but it appearing that'

the Intention of thefe Law-makers was, that he

fhould have a Copy of the Indiftment to enable

him
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him to plead to it if he had Caufe, therefore

the' the Words be before the Trial, we have ta-

ken it that he fhould have a Copy five Days be-

fore his Arraignment, and (o we have complied

with the Meaning of the Law in that point, as

we have alio in this, which was, we take it,

only to enable the Prifoner to make his Chal-

lenges, and if that be done two Days before his

Trial, tvich SubmilTion, it fully anfv/ers this

Law.
L. C. J. Have you done Gentlemen ?

Counc. Yes, my Lord.

L C. J. Then look you. Sir B. Shower, as to

this Point that you now infift upon, we have had

it under Confideration heretofore ; we were here

this Day feven-night, and then we did confider

in what Method we fhould proceed, fo that the

Prifoner might have the Benefit intended him by

this Aft of Parliament : The Aft of Parliament

does defign in the firft place, that every Prifoner

that is to be tryed for High-Treafon fhould have

a Copy of his Indiftment, at lead five Days be-

fore the Trial, that I think was all that the

Makers of this Aft of Parliament intended at

the firft -, but then there being fubfcquent Words,
which fhew the Reafon why they gave him the

Copy fo long before the Trial ; which is, that

he might advife with his Council what to plead ;

thefe Words we conceive have given the Prifoner a

fuirther Time than what was originally intended,

therefore we have thought it neceflary that the

Prifoner fliould have a Copy of his Indiftment

five Days before he be arraigned, which is five

Days before he was put to plead ; and your Cli-

ent, the Prifoner at the Bar, has had the Bene-

fit of this Aft in that refpeft before we arraigned

him; then after he has pleaded, the Queflion

was, when he was to have a Copy of the Pan-

nel : Now the Defign of this Aft of Parliament

was. That the Prifoner fliould have a Copy of

the Pannel two Days before his Trial, in Order

that he might confider of the Perfons that were

to try him ; that he might inform himfelf of

their Qualities, Tempers, and Difpofitions ; that

fo he might make ufe of the Benefit the Law gives

him of Challenging Five and Thirty, without

fhewing any Caufe, if he did not like the Men,
and as many more as he fhould think he had

good caufe to challenge : Now in this Cafe, the

whole Defign of this Aft of Parliament is an-

fwered, for he has had a Copy of the Pannel, as

you your felves acknowledge, two Days before

the Day of his Trial, fo that he has the full Be-

nefit that the Aft of Parliament intended ; he is

by this Copy as well enabled to make his Chal-

lenges as the Law defign'd he fliould be, and has

had the fame Time allowed him that the Aft of

Parliament meant he fhould have ; then fuppo-

fing the Defign of this Aft of Parliament be

fully anfwered and complied with in the Cafe,

The next C^ieftion is, whether the Words of

the Aft are fatisfied, for we would be very loth,

in a Cafe of this Nature, where an Aft of Par-

liament intends a Favour to a Prifoner that ftands

at the Bar for his Life, to abridge him of any

Part of that Favour which the very Words of

the Aft would allow him, tho' the Intent of the

Aft of Parliament were anfwered otherwife : Now
in the firfl place it is obfervable, that the Aft

of Parliament does not fay, that the Prifoner

Ihall have a Copy of the Return, nor does it

fay, he Ihall have a Copy from the Court, but

he fhall have a Copy of the Pannel of the Jurors
duely returned that are to try him ; now if the

Sheriff^ array his Pannel feveral Days before the

Trial upon the Venire facias, and does give him a
Copy of that very Pannel, which Pannel is after-

wards returned in Court,, has not he then a

Copy of the Pannel duely returned ? Does not
this anfwer all the Words of the Aft ? For you
yourfelves fay that it is not faid in the Words
of the Aft, that the Copy fhali be delivered after

the Pannel returned, nor does there need a Copy
of the very Return. Surely we^muft not carry it

farther than the Words, if the Meaning becomplied
with, and we think this anfwers both Words and
Meaning : It is a Copy of the Pannel, and a
Copy of that Pannel that's duely returned. Now
to make another Conftruftion would indeed not

only alter the ufual Courfe of Trials, but be con-

tradiftory to the very Procefs it felf. We are by
the Courfe of Law to award Procefs to fummon a

Jury to appear at a certain Time, to try the IflTue

joined between the King and the Prifoner ; and
yet when we have done this, and the Jury there-

upon are fummoned and do appear, they may
go as they came ; for the IfTue cannot be try'd,

becaufe after the Return, the Prifoner muft have
a Copy of the Pannel two Days before he can be
tried. I do think the Defign of the Aft of Par-

liament, and the very Words of the Aft are fully

fatisfied in giving a Copy of the Pannel two Days
before the Return. We had this Matter under

our Confideration before, and upon Debate among
our felves, we did think fit to award the Precept

returnable this Day, and refolved to try the Pri-

foner this Day, unlefs better Reafons were offered,

us to alter our Opinion, and we are not fatisfied,

that any fuch better Reafon has been given, but that

this Trial ought to go on, the Prifoner having

the full Benefit that was defigned him by this Aft
of Parliament. And the Giving a Copy of the Pan-

nel that isreturn'd, tho' before the Return, fuffici-

cntly fatisfies the Words of the Aft ; No other Con-
ftruftion can be made without great Abfurdities

:

This is my Opinion.

Sir B. Shower. My Lord, I hope we fhall be ex-

cufed for our Client, we have another Doubt to

propofe to the Court.

L. C. J. You have had my Opinion upon this

Point, if my Lords and Brothers are of another

Opinion, they will tell you.

Judges, No my Lord, we are all. of the fame
Opinion.

L. C. J. My Lord Chief Juflice of the Common
Pleas, and my Brothers are all of the fame Opi-

nion.

Sir B. Shower. My Lord, we fay we have ano-

ther Doubt to propofe upon this Aft of Parlia-

ment : It is a new one, and never put in Praftice

till now, and therefore we hope your Lordfhip will

pleafe to excufe us, if we offer our Objeftions,

becaufe there has yet never been a Determination

about it, and we are afTigned of Council by your

Lordfhip.

L. C. J. Never make Apologies, Sir Bartholo-

mew, for it is as lawful for you to be of Council

in this Cafe, as it is in any other Cafe where the

Law allows Council. It is expefted you fhould do
your befl: for thofe you are afTigned for, as it is ex-

pefted in any other Cafe that you do your Duty
for your Client.

Sir B. Shower. My Lord, our Exception is this,

we fay that this Trial cannot go on at this Time,
upon
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Upon this A6t of Parliament, becaufe we have no

true Copy of the whole Indidment ; it does not

appear, in the Copy we have delivered to us, be*

fore whom it was taken, or whether it was taken

at all, or in what Place it was taken ; it fays only

Middlefex in the Margin, and then Juratores fro

Domino Rege prefentant : That might be before the

Juftices of the Peace at the Quarter-Seflions, or it

might be at the Monthly-Seffions at Hicks*s-Hall^

or it might be at the Seffions at the Old-Baily, or

it might be before Commiffioners of Oyer and Ter-

ptiner^ as perhaps it really was; but non conjlat

where it was taken, nor how it comes hither : It

might be before Your Lordfhip here, as we believe

it was, but this Copy not letting us know where

and how it was taken, we think we have not the

Benefit of this Law ; for the Party accufed is by

this Aft of Parliament to have a Copy to advife

with Council, that he may be enabled to plead.

And that is the Reafon why the Words of this

Aft are fo penned, that he fliall have a Copy of

the whole Indiftment, which we cannot plead to,

unlels we know where it was taken, if we (hould

have Occafion to plead any fpecial Matter. And
befides. My Lord, there is another Reafon why
we iliould have the whole Indiftment to enable

us to plead, becaufe if we had the Caption^ it

might perhaps appear, that the Indiftment was

taken before the Time of the Faft alledged in

the Indiftment, and then that would make it vi-

cious; it might be before the 9th o^ February.,

when this Treafon is faid to be committed, and

then we ought not to be brought to Trial. Now
the Defign of this Aft of Parliament, in giving

the Prifoner a Copy of the Indiftment fo long

before the Trial, was not only to enable him to

make his Defence upon the Trial, but alfo to ad-

vife with Council to plead ; for fo the Words are,

the better to enable him to plead. Now we fay

to anfwer this End, it is neceffary we fhould have

a Copy of the whole Indiftment, as it ftands be-

fore Your Lordfhip in Court. And another Rea-

fon is this, it is no Indiftment, unlefs it be pre-

fented by the Jury, as their Inquifition upon Oath,

unto fbme Court that has Jurifdiftion of the Mat-

ter : What we have delivered to us is only a Co-

py ofa Bill, as to be delivered to a Grand Jury,

to be found ; non conjlat^ that it is found. Now
the Intent of the Aft of Parliament being to give

the Prifoner this Advantage to enable him to

plead, he may have feveral Pleas, of which he

might take a legal Advantage if he had a Copy
of the whole, which he knows not how to come
at now i and in truth it is very necefTary, becaufe

if he be tried upon an Indiftment found in ano-

ther Country, then thefe CommifTioners have not

a legal Authority to try him ; and if the Tryal

fhould go on, and he be acquitted, he is fubjeft to

be indifted and tried again, and never can relieve

himfelf by the Acquittal upon fuch an Indiftment

before Perfons that had no Authority to try him.

I doubt he can never plead the Acquittal, be-

caufe he cannot make out that he was duely tried

and acquitted : And for thefe Reafons we humbly
fubmit ic to your Lordfhip, whether we have had

the Benefit of this Law, in having a Copy of

the whole Indiftment to enable us to plead ; and
if we have not, till we have that Benefit, we
humbly conceive this Trial ought not to go on.

Mr. Phipps. My Lord, the Queflion is whether
the Style of the Court, the Perfons before whom
k was taken, and to whom the Prefentment is

made, the Time when it was taken, and the
Place where, ought not to appear in the Indift-

ment. This Law requiring that the Prifoner

fhould have a Copy of the whole Indiftment to

enable him to plead ; for if it fhould happen,
that the Indiftment was taken before Perfons that

had no Jurifdiftion, then I believe it will not be
denied but that the Prifoner might plead to the

Jurifdiftion, and there might be feveral other
Pleas that he might take Advantage of. I would
defire to know of the King's Council, whether
ever they faw a Copy of an Indiftment given in

Evidence, or pleaded without the Caption. It is

not a true Copy without it ; there ought to be the
Time, the Place, and the Style of the Court be-
fore whom it is taken.

Mr. At. Gen. Truly, my Lord, I think I need
fay no more to this Objeftion, than that if does
not come at a proper Time ; for with Submiflion,
if the Prifoner will upon this Aft fay he has not
had a Copy of his Indiftment to enable him to

plead, he ought to have taken the Advantage of
it before he did plead, that is the proper Time
for him to objeft this Matter to the Court ; for

if, after he has had fucli a Copy as this Prifoner

has had, he does fubmit to plead, with SubmifTion

it is too late to come at his Trial and make
this Objeftion, he cannot be received to make it

after.

L. C. J. That is a full Anfwer, Mr. Attor-

ney.

Mr. At. Gen. I think it is, my Lord, with Sub-
miflion, not that we would wave giving other An-
fwers to it, if it were in a proper Time ; but
the Method of proceeding muft be, and we think

we have no Occafion at this Time to fay any
Thing more to this Objeftion.

L. C. J. No, no, that is a full Anfwer in this

Point i for look ye, you that are of Council for

the Prifoner, when once you have pleaded, you
admit you have had a Copy -, for the Copy was
given you to enable you to plead, and when you
have pleaded, you have pafs'd by all Advantage
that you could have from the Copy, as to any
Plea that you can make : For it's taken for grant-

ed ye had a Copy to enable you to plead, and to

advife with your Council about it ; fince you
did plead, and did not infift upon it at the Time
of your Arraignment that you had not fuch Copy.

Sir B. Shower, My Lord, we have propofed

one Doubt, and we humbly fubmit it to the

Court.

Mr. Sol. Gen. It was their own Fault that this

Objeftion was not made in Time.

L. C. y. That Doubt of yours may ferve at

another Time, but now certainly it is quite out

of Time.

Mr. Sol. Gen. Nay, my Lord, even upon the

Arraignment that would not ferve their Turn nei-

ther.

L. C. J. We will not enter upon that now,
pray go on to fwear the Jury.

CI. of Ar. You the Prifoner, look to your Chal-

lenges, as I told you before. Cryer, call Sir fe-
remy Sambrook.

Cryer. Vouz avez.

Sir B. Shower. Mr. Rookwood^ you are to make
your own Challenges.

Rookwood, I do not challenge him.

CI. of Ar. Then hold Sir Jeremy the Book.
Sir Jer. Sambrook. My Lord, I am uncapable

of ferving upon this Jury, for I have been deaf

this
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thefe feveral Years, thefe Dozen Years ; I cannot

hear what is faid in Court, though I am now fo

near the Court, I could not hear what your Lord-
fhip faid ; nor what was faid at the Bar. I have a

Certificate here, if your Lordfhip pleafe to have it

read -, and moft of the Perfons of Quality here

about the Court know it to be true.

Mr. At. Gen. My Lord, I am afraid it is fo.

Zi. C y. Nay, if it be fo, it is not fitting that

he fhould be upon the Jury, when he can't hear

what's faid : You muft excufe Sir Jeremy Sambrook.

Go on to the next.

CI. of Ar. George Ford.

Cryer. Vous avez.

CI. of Ar. Look upon the Prifoner.

Rookwood. I challenge him.

L. C. J. Mr. Ford, you mufl not go away, for

you are upon another Pannel, wherein you may be

employed, tho' you are now challenged.

CI. of Ar. William UnderhilL

Rookw. I challenge him.

CI. of Ar. William Withers.

Rookw. I challenge him.

CI. of Ar. Samuel Powell.

Rookw. I do not except againft him.

CI. of Ar. Then fwear Mr. Powell.

Cryer. Look upon the Prifoner. You Ihall well

and truly try, and true Deliverance make be-

tween our Sovereign Lord the King, and the

Prifoner at the Bar, whom you fhall have in

Charge, and a true Verdift give according to

your Evidence. So help you God.

CI. of Ar. Thomas 'Trench.

Rookw. I challenge him.

ClofAr. John Wolfe.

Rookw. I challenge him,

CI. of Ar. James Bodington.

Rookw. I challenge him.

CI. of Ar. John Raymond.

Rookw. I challenge him.

ClofAr. Richard Marfh. (He did not appear.)

CI' of Ar. George Haws.

Rookw. I challenge him.

CI. of Ar. Francis Barry.

Rookw. I challenge him.

CI. of Ar. Arthur Baily.

Rookwood. I except not againft him. {He was

fworn.)

CI. of Ar. John Webber.

Rookw. I do not except againft him. (He was

fworn.)

CI, of Ar. Thomas Glover.

Rookw. I challenge him.

CI. of Ar. Dormer Sheppard.

Rookw. I challenge him.

CI. of Ar. George Tredway.

Rookw. I do not except againft him. (He was

fworn.)

CI. of Ar. Matthew Bateman.

Rookw. I challenge him.

CI. of Ar. TimotJoy Thornhury^

Rookw. I challenge him.

CI. of Ar. James Partherich.

Rookw. I challenge him,

CI. of Ar. Thomas Freeman.

Rookw. I challenge him.

CI. of Ar. Jofeph Blithit.

Rookw. I challenge him.

CI. of Ar. Timothy Lennoy.

Rookw. I have nothing to fay againft him. (He

was fworn.)

CI of Ar. John Harris,

Vol. IV.

Rookw. I do not except againft him. (He was
fworn.)

CI. of Ar. John Bitters.

Rookw. I challenge him.
CI. of Ar. Richard Bourne.

Rookw. I challenge him.
CI. of Ar. George Carter.

Rookw. I do not except againft him. (He w&s
fworn.)

CI. of Ar. Francis Chapman.

Rookw. I challenge him.

CI. of Ar. Alexander Forth.

Rookw. I challenge him.
CI. of Ar. Thomas Playfted.

Rookw. I challenge him.

CI. of Ar. William Etley.

Rookw. I do not except againft him. (He was
fworn.)

CI. of Ar. John Marfh.

Rookw. I have nothing to fay againft him. (He
was fworn.

CI. of Ar. Samuel Hooper. (He did not an-

fwer.)

L. C. J. Did Mr. Hooper appear ?

CL of Ar. Yes, my Lord, he is mark'd as ap-

pearing.

L. C. J. Then you ought to call him again^

and fet a Fine upon his Head.

CI. of Ar. Cryer, call Samuel Hooper.

Cryer. Samuel Hooper, come into Court and give

your Attendance upon Pain of ten Pound, for the

Court has recorded your Appearance,

ClofAr. John Hall.

Rookw. I challenge him.

CI of Ar. Nicholas Roberts.

Rookw. I challenge him.

CI. of Ar. William Partridge.

Rookw. I challenge him.

Sir B. Shower. How many has he challenged

Mr. Hardefty ?

CI of Ar. I will tell you Sir Bartholomew-^-AiQ

has challenged 24^
'

Sir B. Shower. Well then, go on, Sir.

CI of Ar. Peter Laveane.

Rookw. I challenge him.

CI of Ar. Thomas Moody,

Rookw. I challenge him.

CI. of Ar. RicharJ Sealing.

Rookw. I challenge him.

CI. of Ar. Thomas Evans.

Rookw. I challenge him.

CI of Ar. Thomas Rammage,

Rookw. I challenge him.

CL of Ar. Edward Townfhend.

Rookw. I challenge him.

CI. of Ar. William Gunfton.

Rookw. I challenge him.

CI. of Ar. Samuel Freebody.

Rookw. Ldo not except againft him. (He was

fworn.)

CI of Ar. Philip Wightman,

Rookw. I challenge him.

CI ofAr. There are now Thirty-two challenged,

John Wyberd.

Rookw. I challenge him.

CI. of Ar. William Strowd.

Rookw, I challenge him.

CI. of Ar. Daniel Byfeild.

Rookw. I do not except againft him. (He was

fworn.)

CI of Ar. Benjamin Noble,

4 a Rcfikw,
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Rookw. I have nothing to fay againft him. (He

•wasjworn.)

CI. of Ar. Cryer, count them. Samuel Pow-

ell,—
Cryer. One, ^c.

CI. of Ar. Benjamin Noble.

Cryer. Twelve good Men and true, ftand toge-

ther, and hear your Evidence.

The Names of the Twelve fworn were thefe.

Samuel Powell.,

Arthur Bailey.,

John Webber,

George Tredway,

Timothy Lennoy,

John Harris,

George Carter,

William Alky,

John Marfh,

Samuel Freebody,

Daniel Byfeild, and

Benjamin Noble.

L. C. J. Look ye, Mr. Phipps, your Objedtion

upon the Indidlment flipt me, and therefore I

would fpeak to it now : You faid it might be as

well a Copy of the Indidlment before it be found,

as well as this a Copy of the Pannel before it be

returned. Now that can't be, for an Indidlment

is not an Indidlment till it be found, it is only

a Writing prepared for the Eafe of the Jury, and

for Expedition ; it is nothing till it is found, for

the Jury make it an Indidlment by finding it, they

may alter what they pleafe, or refufe it abfolute-

ly. And if the Jury, upon examining the Wit-

nefles, would only prefent a Matter of Fadl, with

Time and Place, the Court might caufe it to be

drawn up into Form, without carrying it to the

Jury : Again, There needs no Billa vera ; tor

that is only the Jury's Owning that which the

Court has prepared and drawn up for them : But

a Pannel is a Pannel when it is arrayed, before it

be returned, and a Copy of the Pannel given be-

'fore it be returned, is a Copy of the Pannel

returned, if it be afterwards returned, as it

niuft.

Sir Barth. Shower. But, my Lord, that Notion

ftrengthens our Objedlion that we laft made, that

makes it necefTary that we Ihould have a Copy of

the Caption, as well as the other Part, to make it

a true Copy of the whole Indidlment.

L, C. J. That's another Thing, we will talk of

that another Time ; but I fpeak of this only as

to his Objedlion which flipt my Memory, becaufe

I would have nothing remain unanfwered.

Mr. Phipps. My Lord, when the Bill is found, the

Copy that we delivered before is as much a true

Copy of the Indidlment as our Copy of the Pannel

is a Copy of the Jury returned.

L. C. J. A Pannel is a Pannel when it is array-

ed, but a Bill is not an Indidlment till it be found ;

one cannot fay a Man indiclatus exijlit, till it be

found ; all that we fay of it before it be found,

is that there was quadam BiUa preferred to the

Grand Jury, and if the Jury bring it in Ignora-

mus, whereby they difown the Prefentment, it is

cancelled, and there is no Record of it, nor no-

thing, only a Memorandum in the Clerk's Book per-

haps, that fuch a Thing was. Well, go on.

CI. of Ar. Cryer make Proclamation.

Cryer, O yes. If any one can inform my Lords

the King's Juftices of Oyer and Terminer, the

King's Serjeant, the King's Attorney General,

before this Inqueft to be taken, of the High-Trea-

fon whereof Ambrofe Rookwood, the Prifoner at

the Bar Hands indidled, let them come forth,

and they Ihall be heard ; for now the Prifoner

flands at the Bar upon his Deliverance, and all

others that are bound by Recognizance to give

Evidence againft the Prifoner at the Bar, let

them come forth, and give their Evidence, or
elfe they forfeit their Recognizance.

CI. ofArr. Ambrofe Rookwood, hold up thy Hand.
(Which he did.) You that are fworn look upon
the Prifoner, and hearken to his Caufe. He
ftands indidled by the Name of Ambrofe Rook-

wood, of the Parifh of St. Paul Covent-Garden,

in the County of Middlefex, Gent, for that he,

together with Chriflopher Knightky, not yet ta-

ken, Robert Lowick, and Charles Cranburne, and
divers others, falfe Traytors, ^c. —prout in the

Indidlment, mutatis mutandis— and againft the

Form of the Statute in that Cafe made and provi-

ded. Upon this Indidlment he hath been arraign'd,

and upon his Arraignment hath pleaded not guilty,

and for his Trial hath put himfelf upon God and his

Country, which Country you are •, your Charge
is to enquire, whether he be guilty of the High-
Treafon whereof he ftands indidled, or not
Guilty ; if you find him Guilty, you are

to inquire what Goods or Chattels, Lands or
Tenements, he had at the Time of the High-
Treafon committed, or at any Time fince : If
you find him not Guilty, ye are to inquire whe-
ther he fled for it ; if you find that he fled

for it, you are to inquire of his Goods and Chat-
tels, as if you had found him Guilty -, if you find

him not Guilty, nor that he did fly for it, you
are to fay fo and no more : And hear your Evi-

dence.

Mr. Mouutague. May it pleafe your Lordfhip,

and you Gentlemen of this Jury, this Indidl-

ment that has been read to you, does charge

the Prifoner with High-Treafon for Compaffing
and Imagining the Death of the King, for endea-

vouring to fubvert the Government, and to fub-

jedl the People of England to the Slavery of Lew-
is the French King; and for this End the Indidl-

ment fets forth, that the Prifoner at the Bar did

privately meet with feveral falfe Traytors, to

confult how they might compafi the Death of

the King, and commit thofe other Treafons

;

and that the loth of February, at Covent-Garden,

in this County, it was agreed among them, that

they fhould get together Forty Horlemen where-

of the Prifoner at the Bar was to be one, and
they were to lie in Ambufh, and fet upon the

King in his Coach upon his Return from going
abroad ; ibme were to attack the Coach, others to

attack the Guards, and there were fome to kill the

King in the Coach ; And the Indidlment does like-

wife charge the Prifoner with gathering together

Horfes, and providing Arms for this Purpofe.

To this Indidlment, Gentlemen, he hath pleaded

not Guilty •, we fhall call our WitnefTes, and prove
the Fadl, and when we have fo done, we do not

at all doubt but you'll do your Duty,

Sir 5. Shower. My Lord, before the WitnefTes

are called we have a Doubt to propofe to your
Lordfhip upon this Adl of Parliament, and that

is, whether we are to take our Exceptions to this

Indidlment before the Evidence be opened or o-i-

ven.^

L. C. J. It fliould properly be before the Jury
is fworn.

Sir B. Shower. The Words of the Adl, my Lord,
is before the Evidence given.

L. C. J. That Adl provides, That if you do not

take the Advantage of it, before the Evidence
2 given.
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given, you fhall not move that inArreft of Judg-
ment.

Sir B. Shower. It only fays beforeEvidence given,

and no Evidence has yet been given.

L. C. J. But you are certainly very irregular

in point of Praftice, no Body ever took Ex-

ceptions to an Indidment after the Jury was

fworn.

Sir B. Shower. If your Lordfliips pleafes to let

the Words be read of the Aft of Parliament, they

are thefe: That no Indiftment fhall be quafh'd,

unlefs Exception be taken in the Court where

the Trial fhall be, before any Evidence given in

Court upon that Indictment. Which, we fay,

ftrongly implies that the Law-makers thought it

might be done at any Time before the Evidence

was given in open Court, befides that the Law
takes Notice that after Conviftion it fhould be of

no Avail ; it would have been a very improper

ExprefTion before Evidence given in open Court,

if it had meant before the Jury were fworn and

charged ; for the Word Evidence fuppofes the

Trial commenced ; If they had intended it other-

wife, that is, that it fhould be before the Jury

is fworn, they would have exprefs'd it to be done

at the Arraignment ; but mentioning it to be done

in the Court where the Trial is to be, before Evi-

dence given, that fuppofes the Indiftment to be

at IfTue before the Party needs to make his Ex-

ceptions. Therefore, my Lord, we hope we are

regular in offering our Exceptions now.

L. C. J. Pray, what fay you to it, Mr. Attor-

ney ?

Mr. Att. Gen. Truly, my Lord, I think they

are no Way regular ; for, with SubmifTion, I take

it, that though this Aft of Parliament has indul-

ged them in feveral Things which were not al-

lowable by Law before, yet as to this Part they

are not allowed to take Exceptions to the In-

diftment, otherwife than they could before this

Aft was pafs'd : Nay, fo far from that, that if

your Lordlhip looks into the Aft, you find they

are reflrain'd in this Point from an Advantage

that they had before, that is, they fhall not move

any fuch Things as are there mentioned, after

Verdift, in Arrefl of Judgment : So that this

Part is reflriftive to the Prifoner, and takes away

fome Advantage that he had before ; which

was, moving in Arreft of Judgment after Ver-

dift ; but it leaves the making Exceptions as to

any Time before the Verdift, as it was before,

which was before Plea pleaded, but not after the

Jury fworn : For it cannot be denied that in

point of Praftice, fuch a Thing as this that is

now offered could not have been done before the

Aft. I would be glad to know whether they can

fhew any Precedent of any fuch Thing as they

now contend for. They fay, the Words of the

Aft are. Exception muft be taken before Evi-

dence given ; but that muft be taken at fuch a

Time as they might by the Courfe of Law do it

before: For when the Jury is fworn, they muft

give a Verdift, and I do not know how they can

be difcharged without giving a Verdift ; there-

fore unlefs the Aft had given Direftions for a par-

ticular Manner of Proceeding in this Matter, which

it has not done, your Lordfhip will not, I pre-

fume, do it in any other Manner than as it was

before the Aft made ; and if there be no Precedent

to be fhown of any fuch Thing as this, of taking

Exception to an Indiftment after the Jury fworn

and charged with the Prifoner-, then there is no

Vol. IVo

Power in this Aft of Parliament, given to them to

take Exceptions to this Indiftment at this Time •,

we take it the Motion is very irregular upon all

Accounts.

Mr. Sol. Gen. My Lord, we firft fay, that it is

not proper for them to make any fuch Motion as

this upon this Aft of Parliament, till they tell us

what their Exception is, that we may fee whe-
ther it be within the Words and Meaning of this

Aft of Parliament. The only Thing now that is

proper for us to con fider, is the IfTue joined, and
the Inquiry whether the Prifoner at the Bar is

Guilty of the High-Treafon of which he is Indift-

ed, to which Indiftment he has pleaded not Guil-

ty : That's the Thing that is now before your

Lordfhip to be tried, they have Room for Ex-
ceptions to the Indiftment afterwardsj for fome

Exceptions I mean, (I do not know what their

Exceptions are) but if they be fuch as may be

taken after the Verdift, then I am fure they are

irregular now in their Motion, and they can

fhew no Precedent, when it was done after

Plea pleaded and Iffue joined, as it is in this

Cafe.

Mr. Conyers. The Advantage that the Aftgives

the Prifoner, of having a Copy of his Indiftment

fo long before Trial, is to enable him to plead,

or to take Exceptions to quafh it 5 but I never

heard a Motion to quafh an Indiftment after a

Jury is charged to hear the Evidence. Certainly

they ought to do it before Plea pleaded, and not

now to come to make a Motion to quafh the In-

diftment, after they have pleaded, and the Jury
fworn: Therefore we fubmit it, upon the con-

ftant Praftice in like Cafes, to the Judgment of
the Court.

Sir B. Shower. In Anfwer to thatwhieh Mr. At-
torney has faid. That it is an improper Time

;

I thought truly I had moved it for the Advantage
and Eafe of the King's Council, that they might
not proceed upon this Trial, when perhaps after

all their Trouble, the Foundation, which is the

Indiftment, may fail. I have a great many Ex-
ceptions to the Indiftment ; they fay we fhould

name what our Exceptions are ; I will acquaint

them with them, as faft as I can, if your Lord-
fhip pleafe, the Indiftment is very loofe and un-

certain.

L. C y. Certainly the Motion is irregular in

point of Praftice.

Sir B. Shower. My Lord, v/e were afraid we
fhould be excluded from taking thefe Exceptions

after the Evidence given.

L. C. J. So you are by the exprefs Words of

the Aft.

Sir B. Shower. Then certainly we may do it be-

fore the Evidence given.

L. C. J. But the Aft does not fay. Ye fhall do
it any Time before the Evidence given, efpeci-

ally in fuch an irregular Manner, after Iffuejoined,

and the Jury fworn. SuppofeMr. Attorney had
given fome Evidence.

Sir B. Shower. Then, my Lord, 1 agree we had
been without the Words ; therefore I now move it

before the Evidence, becaufe the Aft of Parlia-

ment has given me a Liberty to do it before the

Evidence given : For the Law having given this

Liberty to the Prifoner, to make fuch Excep-
tions within fuch a Time, your Lordlhip will not

reftrain us from making Ufe of that Liberty fur-

ther than the Law has reftrained, but we may make
Ufe of our Exceptions before the Evidence given,

4 0^2 either



6 7 2r 156. The Trial of Ambrofe Rookwood, 8 Will. III.

cither to induce your Lord(hip to quafh the Indift-

ment, or the Jury to find us not Guilty, as we

hope your Lordfhip will direft them to do : For

what is more common upon Indiftments after the

Jury are fworn, than if Fads appear upon the

Record not to be Efficiently alledged, the Court

will diredt the Jury to find the Party not Guilty.

We think this Aft does give us this Liberty, other-

wife I know not to what Purpofe it was made, the

very Meaning feems to be, that the Exceptions of

the Council for the Prifoner might be of Prejudice

to the King ; and therefore it fays. After the

King's Evidence given, and the Fa£l difcovered,

no fuch Exception ihall be made : Therefore we

mufb make it before the Evidence given, other-

wife this Aft of Parliament that was defigned

in Favour of the Prifoner, will prove a very

great Hardfhip upon him, efpecially in Cafe of an

imperfeft Indiftment, as we apprehend this is,

and he will be in a worfe Condition than ever he

was ; he muft take his Exceptions now or not

at all. The Aft fays. He is not to take it after

Evidence given ; and by Conftruftion the King's

. / Council would have it. That he ftiould not give it

before : And confequently he has no Time at all

to give it.

L. C. J. Have not you had Time to do it before

now, Sir Bartholomew Shower, certainly you had ?

You had Time this Day Seven-night, when you

were arraign'd ; you have had your Opportunity

if you would have taken it ; the Jury are now

charg'd, the Indiftment is opened, they have been

told what they are to enquire of, and now you

would break in and take Exceptions to the Indift-

ment.

Sir 5. Shower. My Lord, This is a new Aft of

Parliament, it fays we fhall take our Exceptions be-

fore the Evidence given ; which we take it, is any

Time before the Evidence given ; and if your Lord-

fhip will not allow us to do it now, it may be we

may lofe the Benefit of it abfolutely.

L. C. J. It is one Queftion whether we Ihall al-

low it or no, and another Queftion whether you

can claim it or no : Certainly it is an irregular

Motion, and the like of it was never offered in

any Cafe before, be it Criminal or Civil : For if

it be a Criminal Cafe that is not Felony or Trea-

fon, when the IflTue comes to Trial upon an In-

diftment, Did you ever know any Exception ta-

ken to the Indiftment after the Jury were charg-

ed ? Certainly it is contrary to all Praftice ; and

it is not fair, the Court is not well dealt with,

you have had an Opportunity before, and will you

now put the Court and the Jury to fo great deal

of Trouble, to flay till the Jury be called over

;

the Prifoner called to his Challenges, he has

challenged Thirty-four, the Jury is fworn, the

Indiftment is read to them, the Charge given

them, the Council have opened the Indiftment,

and now when the Bufinefs is only to try the Iffue

with which the Jury are charg'd, you come to

turn us quite round, by taking Exceptions to the

Indiftment.

Mr. Phipps. My Lord, We take it the Aft gives

us this Time to do it in.

L. C. J. You know you had another Time more
proper to do it in.

Mr. Phipps. My Lord, If we have not Time
now, then this Claufe, with humble Submiffion,

fignifies nothing at all,

L. C. J. The Claufe was made in this Refpeft,

to your Difadvantage, becaufe you Ihould have a

2

Copy of the Indiftment, whereby you might
have an Opportunity to advife with Council*

that they might inftruft you how to plead, and
to take any manner of Exception before Plea
pleaded, it ought to be before the Trial, and
now becaufe of this Advantage, it provides that

you fhall take your Exceptions before the Trial,

and not move them in Arreft of Judgment }

that is the Meaning of the Aft.

Mr. Phipps. Then, my Lord, there needed no
Time at all to be mentioned in the Aft, but have
left it as it was at Common-Law.

L. C. y. Yes, yes, there did need a Time to

be limited, for this Claufe was made I fay in

your Difadvantage, in depriving the Prifoner of
the Benefit of fuch kind of Exceptions in Arrefl

of Judgment, becaufe of the Advantage that was
given in the former Part of the Aft, where you
had Time given you to make your Exceptions,

for which End you are to have a Copy of the

Indiftment five Days before you are called to

plead.

Sir B. Shower. We could not come before, my
Lord, as we apprehend, becaufe the Words (Sf

the Aft are before Evidence given.

L. C. y. But I tell you, this Claufe was not
for your Benefit, but for your Difadvantage.

Sir B. Shower. My Lord, What we prels, arifes

from the very Words of the Aft of Parliament,

if the Meaning of the Law-makers was as the

King's Council now contend to have it ; they

would never have ufed thofe Words before Evi-

dence given in open Court, but have faid they

fhould have had no Advantage of the Exception,

unlefs it were before Plea pleaded ; it does not fay

it fhall be after the Verdift, or before the Vcr-
dift, but before the Evidence given: Now if they

had meant what thefe Gentlemen fay, they would
have appointed it to be before the Verdift,

which would have included the Trial ; becaufe

then it had been like the Penning of other A6ls
of Parliament, the Statutes of yeofailes and the

like, which faf^ That after a Verdift, fuch and
fuch Exceptions fhall not Arrefl a Judgment

:

But if they can fhew me any Statute that is penn'd
like this, they give me an Anfwer : All thofe

Statutes are. That no Judgment fhall be arrefted

or delay'd upon fuch or fuch Exceptions after a

Verdift : But here it fays. They fhall not arreft

Judgment, unlefs the Exception be taken before

Evidence given in open Court. My Lord, We
fubmit it to you, we think the Law-makers did

intend fomewhat by that particular Way of

ExprefTion, different from all other Afts of Par-

liament ; and truly if it be not as we offer to

your Lordfhip, we think it can have no Meaning
at all.

Mr. Att. Gen. Truly, my Lord, we think it is

very plain what the Parliament meant, by this

Claufe in this Aft ; the Defign was, to reftrain

the Prifoner from moving in Arreft of Judgment,
for Mif-fpelling, or falfe Latin, or little Matters

of Form, if he did not move it in a proper Time,
having fuch a Liberty allow'd him, as to have a

Copy of the Indiftment fo many Days before he
was compelled to plead : They infift upon it,

that the Words are. Before Evidence given ; It

is fo : But what can be the Meaning of that ? It

muft be at fuch Time as the Law allows ; it is

not making a new Method of Trial ; you fhall

take Exception before the Evidence, that b, be-

fore the Trial, for it can never be intended, that

they
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they meant to alter the Courfe, and let the Coun-
cil break in between the Time of the Jury's be-

ing fworn, and the Evidence given, that by no
law could ever have been done before.

S\vB. Shower. Pray, Mr. Attorney, when would

you have us do it ?

Mr. Ah. Gen. Regularly before Plea pleaded,

at leaft-wife before the Jury be fworn.

L. C. J. Undoubtedly this is not regular, it is

contrary to all the Courfe of Pradice, it is not

fair Dealing with the Court. But then there is

another Confideration in the Cafe, that I would
have you think upon : If fo be this had been at

a Trial by Niji Prius, then the Judge of Ni/i

Prius is only to try the Iffue ; but now here the

very Record is before us, and we are Judges of

the Record, as well as we are to aflift the Jury

in Trying the Iffue. Now take it in any other

Cafe of the like Nature, Suppofe a Trial at the

Bar in any C\v\\ Caufe, though this be contrary

to Praftice, and the Court not fairly dealt with,

yet when we have the Record before us, and find

an Error in the Record, cannot we quafh the

Indidment and difcharge the Jury. That is the

Queftion, Mr. Attorney, though I muft confels,

I do not know that it has been prafticable.

Mr. Att. Gen, No, my Lord, in a Cafe of

Treafon, where the Jury are once charg'd, they

are to give a Verdidt, they muft either Acquit

or Convid:.

Sir B. Show. It was done in Whitehead's Cafe.*

Mr. Att. Gen. But I know what has been ufually

thought in that Cafe, and I beheve they cannot

ihew me another.

L. C. y. Nay, that this is a very irregular Mo-
tion, is very plain.

Mr. Sol. Gen. Certainly, my Lord, you muft

take it as the Law was before this Aft, for this

Claufe does nothing for the Prifoner, but is

againft him,

L. C. y. I know it is not for the Advantage of

the Prifoner, therefore I put it as a Cafe in an

Aftion, or an Indiftment, as the Law was be-

fore, whether this being a Trial in the fame

Court where the Indiftment was found, and we

find an InfufRciency in the Record before us, whe-

ther we cannot quafh the Indiftment.

Mr. Sol. Gen. Your Lordlhip mentions Civil

Aftions, with Submiflion, nothing of that kind

could be done after once the Caufe came to Trial,

but in Criminal Caufes according to the Courfe

of Praftice, which will always be the Law till

particularly altered : I believe no Body can pre-

tend, that after Iffue joyn'd, and a Jury charg'd,

any one can move to qualh the Indiftment. I

think I have heard it often faid in this Court, that

in Capital Cafes, as High-Treafon, you may put

in a Plea in Abatement of, but not a Motion to

quafh an Indiftment -, I am fure it was difal-

lowed where I moved to qualh an Indiftment of

Murder, let them but Ihow any Precedent of this

Nature,

Sir B. Shower. We will ihow you, tho' this is

the firft Cafe upon this Aft of Parliament, there-

fore to fhow any Praftice upon it would be very

hard to require of us.

L. C. y. But can you Ihow it before this Claufe

in this Aft of Parliament, which, as I told you,

is not for your Advantage, it does not give that

Liberty that you defire.

Sir B. Shower. All the Clanfes in this Aft of

Parliament fhow'd their Intention was this, that
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the Senfe of the Law-makers was, that we Ihould
have this Liberty at any Time before Evidence
given, for if there be fuch Words as ihow'd they
thought it might be quafh'd at any Time, the' they
were miftaken in the Praftice, yet we fhall have
the Liberty that they intended us, and the Word-
ing of diis Aft fhows, that the Parliament thought
it might be done after the Trial begun before
Evidence given, becaufe they reftrain us from
taking thofe Exceptions after the Evidence gi-

ven i and it is noTrejudice to the King at all re-

ally,
_ it is rather for the Advantage of the Pro-

fecution, becaufe there is none of the Evidence
difclofed, and therefore if the Indiftment Ihould
be found faulty, ftiil the Evidence remains un-
difcovered upon another Indiftment; and I have
often heard it faid at this Bar in Cafes of In-

diftments for Felony or Treafon, as Murder, or
the like ; if any one did come as amicus curiae, and
acquainted the Court, that they were going to

proceed upon an erroneous Record, or give an
erroneous Judgment, or do any other erroneous
Aft, he ought to be received with Kindnefs, be-
caufe he would prevent a Wrong doing.

L. C, y. That is in the proper Time, not to

interrupt the Trial when the Jury is once
fworn.

Sir B. Shower. We are ready to offer our Ex-
ceptions, and we hope it is no Prejudice at all to

the King before the Evidence of the Faft is given.

Mr. Phipps. MyLord, I perceive that this Claufe,

as they would have it, is intended to prevent us

from moving that in Arreft- of Judgment, which
we could have moved before, and ties us up to

do it before Evidence given ; now I would fain

know, if we could not before this Aft move in

Arreft of Judgment, for mif-fpelling, or falfe

Latin, or improper Latin.

Mr. Alt. Gen. You might, no Doubt of it,

Mr. Phipps. They fay we might ; why then, ff

we could have a Time to move it after the Ver-

dift, and that Time is abridg'd by the Aft of

Parliament, which direfts that it fhall be before

Evidence given in open Court, fure we may take

any Time before the Evidence given, and fhall

not be reftrain'd further than the Letter of the

Law has reftrain'd us; for this Aft was intended

for the Benefit of the Subjeft, and ought to be

conftrued as much in their Favour as the Letter

of it will permit.

Mr. Att. Gen. No doubt of it, it is to be done
before Evidence given •, but the Queftion is, at

what Time it muft be before the Evidence given,

whether it muft not be at fuch Time as by the

Courfe of Praftice and Ufage of the Law it

fhould have been done before ; if you will fa-

tisfy my Lord and the Court that ever fuch an

Exception was taken, or an Indiftment quafli'd

between the Swearing of the Jury and the giv-

ing the Evidence, ye fay fomething ; but I be-

lieve not one Inftance of that Nature can be given,

and therefore it is very irregular for them co do
it,

L. C. y. They don't pretend to it, for ought I

hear, for I would put them upon it, to fhow me
whether they could do it before.

Sir B. Shower. I don't queftion, my Lord, but

it might be, with Submiflion,

Mr. Conyers. Did you ever know it before that

any one undertook to inform the Court as amicus

curiae, but it was to prevent a wrong Judgment,
and for that you have your proper Time either'

before
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before Plea pleaded by Motion to quafh the In-

didment, or after Verdift to arreft a Judgment

;

this Aft of Parliament has reftrain'd you in

particular Inftances that are mention'd from do-

ing it after Verdift in Arreft of Judgment-, but

having given you a Copy of the Indi6tment be-

fore you pleaded, you have had a proper Time to

make thefe Exceptions, and if you have laps'd

your Time you come too late to do it now, for

fure no Body ever made a Motion to quafh an

Indiftment after IfTue joyn'd and the Jury

fworn.

Mr. Sol. Gen. My Lord, I would only mention

one Cafe, and that was of Sir Richard ManfelU

upon an Indidlment of Murder, for Killing the

Apothecary in Holbourn ; I did my felf move to

qualh the Indiftment, becaufe it was not ex-

prefs'd in what Year of the King the Fad was

done ; but the Court was of Opinion we could

not move to quafh an Indidment for that, or

any fuch notorious Crime, till after the Fad de-

termined.

L. C. y. No, we were always of that Opinion,

never to allow Motions to quafh Indidments for

Perjury, Murder, or any great Offence, but it

muff be moved in Arreft of Judgment after-

vi^ards.

Mr. Cowper. My Lord, thefe Gentlemen feem

to beg the Queftion upon this Ad of Parlia-

ment, as if it had appointed this to be the

Time of making Exceptions to the Indidment

;

the Ad of Parliament does not fay you fhall

make your Exception immediately before the Evi-

dence given in open Court, as if it had pointed

out and direded to them that particular Time,
that then they fhould take their Exception and

no other Time : The Ad has only fet a Bound,

that they fhall not do it afterwards, but as to

the particular Time, it is left as it was before,

to the regular Courle and Method of Proceedings,

which is before Plea pleaded.

Mr. Phipps. My Lord, they do not anfwer my
Objedion; it is, it feems, a Reftridion of a

Liberty that we had before of moving in Arreft

of Judgment ; if fo, we ought not to be reftrained

further than we are by the Words of the Ad
of Parliament, which fay, before Evidence given,

that is at any Time before Evidence given, as

well after as before Plea pleaded.

Sir B. Shower. I would ask thefe Gentlemen,

whether the Law-makers intended that we fhould

have no Advantage of excepting againft falfe

Spelling and improper Latin.

Mr. Conyers. Yes, they did, but that you fhould

do in your proper Time.
Sir B. Shower. Then the Time for doing it muft

be that which the Words of the Law fay, before

the Evidence given in open Court, and that's

now.

Mr. Conyers. No, you might have come at the

Day of Arraignment, and have taken the Ad-
vantage of it then before you had pleaded.

L. C. y. Ye have had my Opinion what I

think of it, my Lords and Brothers, I fuppofe

will tell you theirs. -

L. C. y. Treby. My Lord Chief Juftice has deli-

vered his Opinion in this Matter, and he thinks

fit that we fhould deliver ours. I think this Mo-
tion of the Prifoner's Council to quafh this In-

didment after the Jury fworn, is irregular and
quite out of Seafon •, the Intent of this Claufe in

this Ad of Parliament, certainly was not in

Favour of the Prifoner ; it abridgeth him of a

Liberty he had before, but gives him nothing

:

For the Law-makers did think they had given

the Prifoner an extraordinary Favour in the fore-

going Part of the Ad, in giving him a Copy of
the Indidment five Days before he (hould plead,

and a Copy of the Pannel two Days before he
fhould be tryed, and allowing him Council; and
all thefe Advantages were to enable him to quafh

the Indidment, or the Procefs returned, for the

Claufe extends to both ; the Words are. That no

Indidlment nor Procefs or Return thereupon^ JJoall be

quafh'd on the Motion of the Prifoner or his Council

for Mif-writing, Mif-fpelling, falfe or improper La-
tin, unlefs Exception concerning the fame be taken and
made in the refpeSfive Court where fuch Trialfhall

be by the Prifoner or his Council affign'd before any

Evidence given in open Court upon fuch Indictment.,

nor fhall any fuch Mifwriting^ &c. after Convi5fion

be any Caufe to flay yudgment : Therefore they

made this extraordinary Provifion to reftrain the

Prifoner, in Part, by this Claufe ; as much as

to fay you have an Advantage of the Copy of
the Indidment, and you may make ufe of that

to quafh it by Motion, if you think fit, as you
may alfo the Procefs, but it fhall be before Evi-
dence given. 'Tis true, thofe are the Words, but

the ufing that Term, TOZ. quoting ihch Indidment
or Procefs, fhows it muft be done in fuch a Way
and Time as is proper for quafhing ; and the ve-

ry Words are, that it fhall be upon Motion. Now
we are to expound thofe Words. And I fay, a

Motion to quafl) an Indidment, muft be under-

ftood a Motion in the proper Seafon, which I

think is before Plea pleaded ; but at leaft before

the Jury is fworn. There were three Times
when the Prifoner might have had the Advantage
of a Fault in the Indidment before this Ad

:

1. By Motion to quafh it before Plea pleaded.

2. Then afterwards in Arreft of Judgment : And
3. After that by Writ of Error. Now this

Claufe of this Ad takes away the Privilege of

moving in Arreft of Judgment for Mif-writing,

^c. but faves the Advantage upon a Writ of

Error, and upon a Motion to quafh the Indid-

ment. We are to confider what is a proper

Time for a Motion to quafh an Indidment, the

Motion is to be made to the Court, and to them
alone. It is not to be made to the Court and
the Jury. When the Jury is fworn, all Applica-

tion is to be made to the Court, as having a

Jury prefent which they are to affift in the Trial

and Determination of the Fa[3 only. What Ufe
then is there of the Jury, when you make this

Motion, which confifts only in Points of Law?
They muft ftand by and be out of Office all

the while this Motion is making : And it is not

reafonable, nor certainly ever was intended that

after a Jury is fworn to try a Matter of Fad,
they fhould ftand idle, while you move a Thing
which you fhould have moved before they came
to the Bar: Suppofe you fhould now move fome
Exception to the Venire, and the Return there-

upon, fhould we, when we and you alfo have

admitted the Jury to be fworn, quafh the Pro-

cefs whereby they are return'd ? And yet we
may as well do that as this. For, the Ad
provides in the very fame Words concerning

Quafhing Procefs and Indictments. But, when the

Jury is fworn, and ready to receive their Evi-

dence, fure, then it is out of all Seafon to make
fuch a Motion ; therefore I do not think the Par-

2 liament
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liament intended by this Claufe (which was a

kind of Exception to the Favour the Prifoner re-

ceiv'd by having the Copy of the Indiftment)

to inftitute a new Method of Proceedings for Mo-
tions to quafh Indidlments, even when a Jury is

at the Bar and fworn to try the Iffue, and there

is nothing proper to be proceeded upon, but only

to hear the Evidence produc'd for the Proof of

that Iflue, till the Jury is difcharged. But llill this

I would fay ; this is a new Cafe, and upon a new
Statute. I am truly of Opinion, that the Modon is

altogether unfeafonable and irregular, and it fhould

have been made before, and you had a full Oppor-

tunity to make it this Day Seven-night before Plea

pleaded, and you might likewife to Day before

the Jury was fworn ; therefore when the Jury are

now at the Bar actually enter'd into, and imploy'd

upon the Service, the Court ought not to be inter-

rupted by fuch a Modon. Yet neverthelefi I

would propound this, that, feeing it is a new Cafe

and upon a new Statute, the Court would forgive

the Irregularity, (for I think it does need For-

givenefs) and if the King's Council will confent

to it (to prevent any Error or any Pretence of

Hardfhip upon a new Law) that we Ihould hear

their Exceptions.

Sir Edward Ward, L. C. Baron. This Adl of

Parliament, as it has given a Benefit to the Prifo-

ner that he had not before, in allowing him a

Copy of his Indidment, in Order to his making

Exceptions ; fo it has reftrained him as to the Time

of making thofe Exceptions : That he fhould have

Time, there is no Doubt -, the Time limited for

it, as this Aft fays, muft be before Evidence

given, becaufe they thought it unreafonable that

there fhould be any Quafliing of the Indldment

after fuch Time as the King had given any Evi-

dence whatfoever in the Cafe ; for that would be a

Difcovery of the King's Evidence, and great In-

conveniencies would enfue thereupon; but the

Queflion is at what Time this is to be done;

"Whether it may be at any Time before Evidence

given or no ; it did intend furely that the Mo-

tion to quafh the Indiftment and the Exceptions

to it might have their proper Effedt, and that

niuft be before the Trial; for it was not the

Intent of the A6t to alter the Method of Pro-

ceedings, and it is to no Purpofe after the Jury

is fworn, for then their proper Office is to de-

termine the Faft ; now if before this Ad of Par-

liament it never was allow'd to take any fuch

Exception as this after the Jury fworn, it will be

confiflent with the Words of the Aft of Parlia-

ment, which are, That it Jhall be done before Evi-

dence given: If then it be in the regular Time

for Motions, which is before Plea pleaded or Ju-

ry fworn, that is, before Evidence given ; for

it is not faid, as Mr. Cowper obferved, that it

fliould be immediately before the Evidence gi-

ven, I think fure fuch an Expofition as was for-

merly made ought to be made in this Cafe, the

Time not being precifely fix'd by this Aft ; if there

were a certain Time determin'd wiien Men fhould

take their Exceptions, as we know it has been

in Praftice before IfTue joyn'd, then after the Ju-

ry is fworn it is an improper Time then, I think,

to make fuch Exceptions : I do not fuppofe this

Aft, as to the Method of Proceedings—-, than

it was before, but this Exception ought to be ta-

ken before Plea pleaded : Truly it is a new Aft

of Parliament, and this is fo far within the

Words of the Ad that it is before Evidence gi-

ven, as the Council for the Prifoner fay. If this

can be govern'd and ruled by Proceedings and
Pradice in former Times in Cafcs not of Felony

or Treafon but only in Criminal Cafes : If no
Body fhould fufTer by any Interpretadon, I fhould

think it ought to bear a conformable Con-'

ftrudion to what the Pradice was before, I

take it you have loft the. regular Time for ma-
king your Exception, and you invert the whole

Method of Proceedings upon Trials : For to

what Purpofe is it to take Exceptions to quafh

the Indidment when the Jury are once charged

with it : If it be an Indidment that ought to be

quafh'd, the Jury ought not to be charged, yoU
have had two Times, and they are both of them
elaps'd, for this Matter, that is, at the Arraign-

ment, and before the Jury fworn ; yet I would
propofe it to the King's Council as my Lord
Chief Juftice of the Common Pleas has done^ it

being a new Cafe, that it fhould be better con-

fider'd of and agreed upouj that in thel'e Cafes

we may go on upon a certain Rule that it may
be eftablifh'd for all Time to come.

Mr. J. Nevile. I would begin with the Propofal,

becaufe, I believe, I may not be fo clear in my
Opinion, otherwife I muft deliver my Thoughts
according to my Judgment, but I would have

the King's Council confider of the PropofaL

Mr. At. Gen. My Lord, for us to confent to

that in fuch a Cafe as this, where the Court

thinks it not regular, would be pretty hard to

defire of us ; if any Thing of Advantage fhould

happen on the other Side, I verily think the

Council for the Prifoner will not be fo ready

to confent to wave any fuch Advantage, nor am
I for asking them to do it ; this Claufe goes on-

ly to fome Faults in the Indidment ; Mif-fpel-

ling, Mif-writing, falfe and improper Latin,

that is all that they are reftrain'd from moving

in Arreft of Judgment ; any Thing elfe, any

Uncertainty or other Matter, that is not com-

prehended under thefe Particulars, they may take

Advantage of to move in Stay of Judgment after

a Verdid ; this Claufe does only abridge them

from moving in Arred of Judgment for Mif^

writing, Mitfpelling, falfe or improper Ladn;

therefore if your Lordthip fhould think it rea-

fonable we fhould confent to let them in to make
any Exception now, it muft be confin'd to thofe

particular Objedions of falfe and improper La-

tin, there can be no Colour to make the Liber-

ty larger, becaufe for any Thing elfe they are

not reftrain'd from moving it in Arreft of Judg-

ment, for there can be no Hardfhip in that Cafe,

as I think, they have no Reafon to complain

that there has been in any o.her Part of the

Cafe; but for thofe Particulars that there may
be no Complaint of Hardfhip, if your Lordfhip

thinks it reafonable we fhould confent, it may
be we may be prevail'd upon to do it, though

whatever Hardiliip does happen it is their own

Fault, and the Prifoner may thank his own Coun-

cil for that Hardfhip : If we afTift them now to

let them in, it ought to be taken as a great

Kindnefs ; and truly, my Lord, I am unwilling

to do any Thing that your Lordfhip and tlj^

Court fliould think hard upon the Prifoner. Cer-

tainly it is the Fault of their own Council, now

the Law has allow'd the Prifoner Council, not

to take the proper Time, and purfue the ufual

Methods; and it is a Strain beyond what is ufual,

that we muft help their Faults by our Confent

;

how-
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however, if the Court think it reafonable, I (hall

not be againft it, but then I am fure the Court

will take Care they fhall be confin'd to thofe Par-

ticulars that are mentioned in the Aft.

L. C. J. No Doubt of it : Therefore Sir Bar-

tholomew Shower, are your Exceptions for Mif-

Ipelling, Mif-writing, or falfe or improper La-

tin ? for if they be luch Things as you may move

in Arreft of Judgment, and have that Advantage,

then there is no Colour that we Ihould break

through all the Rules of Proceedings to admit

fuch an irregular Motion as this.

Sir B. Shower > My Lord, in the Cafe of the

Life of a Man I will not take upon me to fay what

is Mif-fpelling, Mif-writing, or falfe or improper

Latin, or what is fubftantial ; but all that 1 fay is,

I have Five Exceptions, every one of them im-

ports a Doubt, as I take it, worthy the Confide-

ration of the Court, and fome of them effeftual

enough to qualh the Indiftment; but for me,

when a Man's Life is at ftake, and it partly de-

pends upon me as his Council, to fay what is

proper or improper Latin, or to admit it to be

Matter of Subftance, and then to Morrow to have

it come and told me, you fhould have mov'd this

to Day, then I am fure they would have Reafon

to fay, it was the Fault of the Prifoner's Council

;

for he would have chofen very ill Council, in me,

I confefs, if I fhould confent to put any fuch

Difadvantage upon him. I beg the Favour that

I may have the Liberty to propofe my Objeftions,

which I think are worth Confidering of ; it is for

the Advantage of the King for us to take our

Exceptions all together, becaufe, elfe if any of

them prove material, the Trouble of the Trial

will be but Mifpence of Time.

L, C. y. No, we cannot hear all your Objeftions,

but thofe that are mention'd particularly in the

A6t of Parliament ; for fuch as are not mentioned

in the Claufe, you have a proper Time to move
them in Arreft of Judgment.

Sir B. Shower. Then we will put thofe that are

within the A6t.

Mr. Jl Gen. If we do any Thing by Way of

Confent in this Matter, we muft infift upon it,

that they be confin'd to the Particulars in the

A61 ; we defire they may open their Objeftions

to the Court, and if the Court fhall think they

are properly under thofe Heads, then they will

confider of them, if the Court be of another

Mind, then they muft be referv'd till the proper

Time.

L. C. J. Do you confent then, Mr. Attorney,

that they fhall now take thofe Exceptions that

are mentioned in the A61 of Parliament ?

Mr. At. Gen. If the Court think it reafonable

upon thofe Terms, I do.

Mr. J. Powys. Let them open them ifyourLord-

Ihip pleafe, and let us keep the Power in our own
Hands to do as our Difcretions fhall dire£t.

L. C. y. Truly I do not know whether we can

do any Thing in this Matter, I queftion much
whether it be Difcretionary in us to break through

all the common Method of Proceeding, and ad-

mit of fuch Irregularities.

L. C. y. Treby. I have a great Inclination to

hear them, that we may get rid of thefe pre-

tended Exceptions, whicli I am apt to think will,

when opened, difappoint the Expeftations that

rnay be raifed by this mentioning them in gene-

ral j for, I have that Opinion of the Ability and

Circumfpeftion of the Council, that I believe if

they had had Exceptions fufRcient to quafh the
Indiftment, we fhould have heard of them at a
Time more proper than this now between the

Swearing the Jury and giving Evidence to them.
But, poftibly, the Council may think fit to make
an Ellay, and try what can be got out of this

unufual Expreftion in this new Adt.

L. C. y. No, no, I know this is a Piece of Art,
and the Court is not well dealt with in it.

L. C. y. Ireby. Indeed I am very willing to hear
them for that Reafon.

L. C. y. I look upon it only as meer Trick,
and a Piece of Art to take the Opinion of the
Court.

Sir B. Shower. My Lord, it was my Mifl-ake
then ; for I take it, if the Aft of Parliament had
intended otherwife they would have expreft it

otherwife.

L. C. y. Does the Aft of Parliament give you
another Liberty, and a greater than you had be-
fore ? Does it not defign to abridge you of a Li-
berty that you had before ? Certainly it never in-

tended that the Court fhould admit of any irre-

gular Proceedings.

Mr. y. Powell. You fhould have tim'd your Mo-
tion better, for certainly now the Jury is charg'd
they muft give a Verdift either of Acquittal or
Conviftion ; and if you move to quafh the In-

diftment, and your Exceptions are material, the

Jury cannot proceed ; you fee what a Pafs your
Motion has brought it to, 'tis certainly a mighty-

irregular Motion.

L. C. y. T^rehy. What Judgment would you
have us give ? I would ask you that : If any
Exception were moved before the Jury were
fworn, and it proved material, the proper Judty-

ment were, that the Indiftment be quafh'd ; but
now they are fworn, what Judgment mufl we
give ? Muft we not expeft the Verdift of the

Jury firft upon the Faft ? And muft we then
give Judgment upon your Exception ?

Sir B. Shower. I know not whether your Lord-
fhip may not give Judgment firft to quafh the

Indiftment, and then difcharge the Jury.

L. C. y. Treby. And what if we do not find

Caufe to quafh it, then you'll fay, we muft go
on with the Evidence, as we were going before

this Interfering ? Are we to be doing two Things
at once. I am pretty certain you can fhow me
no Precedent for any like Proceeding's in any
Cafe : It is confounding the Offices of the Judge
and Jury.

Mr. Phipps. If your Lord (hips try'd the Validity

of our Exceptions, and find Occafion to quafh the

Indiftment, there will be no need of a Jury.

L. C. y. Upon the Statute of yeofaiks in a ci-

vil Caufe, fuppofe at a Trial at Bar, it appears

upon the Face of the Declaration, that there is;

fuch a Miftake as will be cured by the Verdift;

but if the Party had demurred, and fhown it

for Caufe, it would have been fatal. Do you
think when he has wav'd the Benefit of Demurrer
and pleaded to IfTua, that you fhall move this

and help your felf by fuch a Motion, becaufe it

will be helpt after a Verdift ?

Sir B. Shower. If this Aft had been worded as

that Statute of yeofaiks is, it may be we might
not.

L. C. y. Why, it is not faid, in the Statute of

yeofaiks, that it fhall be good after IfTue joined,

before the Jury is charg'd or fworn, but that ii:

fhan't be good after the Verdift.

Sir
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Sir B. Shower. It is before the Evidence given.

L. C. y. Could he do fo in any Cafe before

this A61, and does the Act enlarge your Liberty

or abridge it ?

L. C. J. Treby. Sir Bartholomew Shower, you in-

fift upon Part of the Words of the A61 of Parlia-

ment; it fays, no Indiftment or Procefs (hall be

quafh'd upon the Motion of the Prifoner or his

Council, unlefs it be made before any Evidence,

tfr. Now, I flippofe, the Parliament ufe that

Expreffion, upon the Motion, in the fame Senfe as

it is ufed in Law, viz. for fuch a one as fhould be

in the Time when Motions for quafliing the In-

diftments are properly to be made ; now, when

is that? It is plain, it was always before the Jury

come to the Bar, nay before the Plea of the Par-

ty. If that be the proper Time to make fuch

a Motion, then that Expreffion in this Aft of a

Motion to qiiafJo the Indi^ment will very well help

to conftrue the other Part of the Claufe that you

infift upon : For if the Motion be made before

Plea pleaded, it is certainly before the Evidence

given in your Senfe. And I conceive, that under

that Expreffion [^Evidence given] which fignifies

the main Part, the Parliament intended to com-

prehend the whole Proceeding to Trial, begin-

ning, if not from the Plcadmg Not Gwity, at

JealV, from the Swearing the Jury. Btfore Evidence

given in Court, may realbnably be expounded. Be-

fore the Prifoner hath fully entred into that Contefta-

tion of the Fa£i, which is to be determined only by

Evidence in Court. I attended the Court of

Kmg's-Bcnch a long Time, and I believe that I

have heard it faid a hundred Times, upon Mo-

tions to quafli Indiftments of great or odious Of-

fences: No, try it, lays the Court, we will not

quafli it, plead to it, let the Faft be tried, you

may then move it in Arreft of Judgment. Thofe

Expreffions fhew'd that the proper Time for a

Motion to quafh an Indiftment was before Plea,

tho' they, in their Difcretion, v/ould not grant a

Motion to quafli, in Cafes of fuch great Offen-

ces. But fure they did not think that when a

Jury came to the Bir, it was a tolerable Time to

move to quafli an Indiclm-nt, there was no Ex-

peftation of hearing of fuch a Motion then.

And certainly this Claufe which is made wholly

againft the Prifoner, fliould not be conlfrued to

help him to fuch a new extraordinary and abfurd

Liberty.

Sir B. Shower. My Lord, with Submiffion, that

Praftice goes upon another Realbn, the Court

would not quafh it at all upon a Motion ; this

Aft of Parliament fappofes that you will quaOi

upon a Motion at any Time before Evidence gi-

ven -, We never heard of a Motion to quafh an

Indiftment for Felony or Treafon, but ftill the

Court would aUvays fay, Demur, or Plead, or

move in Arrefl of Judgment, but by this Law
it feems the Scnfe of the Parliament was, that

it might be quafht upon a Motion.

Mr. Sol. Gm. Sir B. Shower is come to what I

faid, that in Truth there is no fuch Thing as

quaQiing an Indiftment for Treafon or Felony,

as I mentioned in Sir Rich. Manfel's Cafe, and I

think the Rule that was given in that Cafe will

ferve now in this Cafe ; I am for confenting if

they be kept within the Limits of the Aft of

Parliament, but I mufl defire the Opinion of the

Court before we do confent.

L. C. J. Holt. Aye, aye, Go on Brother

Nevile.

Vol. IV.

Mr. y. Nevile. I mufl confefs I cannot but doubt,
as this Aft is, there were two Times that they
had Liberty of taking thefe Exceptions to Indift-

ments ; but indeed, in Murder and Treafon they
were feldom admitted, till they came to move
in Arreft of Judgment ; but ftill there was al-

ways a Priviledge, and a Time given to the Pri-

foner, be the Crime what it would^ to take that

Advantage which the Law gave him, to prevent
Judgment againft him. Now I agree, it is irre-

gular and unfeafonable to offer it now, and quite

different from all former Praftice ; you might
have done it before now, the Aft fays exprefly
it muft be done before Evidence ; but you might
have taken Advantage before the Jury was fworn,
nay befbrc you had pleaded, but you have lapfed
your Time. Yet truly, notwithftanding you have
lapfed your Time, 1 cannot fatisfy my felf to

take away the Liberty that the Law has given
the Prifoner fometime or other, to except againft

the Indiftment. It is plain that before this Aft
after Verdift he might have moved in Arreft of
Judgment, now he cannot do fo, whether the
Fault be in the Council I cannot tell, but the

great Prejudice is to the Perfon that is to be
try'd, who will not be wholly precluded from
making any Advantage of the Exceptions he has

to the Indiftment, becaufe by the Aft he can-
not move in Arreft of Judgment, This feems
a ftrong Implication that the Parliament intend-

ed he muft have fome Time or other, but before

Evidence given, to offer his Exceptions. I fay

this only to thofe particular Things that are

mentioned in the Aft, Mif-writing, Mif-fpelling,

Falfe or Improper Latin ; as to thefe four par-

ticular Things which the Party is barr'd from
moving in Arreft of Judgment, I cannot fatisfy

my felf but that he fhoiild have one Time or ano-

ther to take this Advantage before the Evidence
given, and therefore I think he Ihould have it

now : It is true, it is altogether irregular, the

Jury being fworn, and it ought to have been done
before -, but I hope if it be admitted now, it will

be with fuch Obfcrvation, that no Body will ever

offer at it for Time to come. As this Cafe is

before us, and the Aft of Parliament, which per-

haps may have led the Council into that Miftake,

that it might be any Time before Evidence gi-

ven, tho* they know the proper Time, and the

regular Method in other Cafes ; yet I doubt it is

hard to put fuch a Conftruftion upon this Aft
on the fudden, quite to debar the Prifoner of the

Benefit of his Exceptions to the Indiftment.

Mr. y. Powell. I have already declar'd my Opi-

nion, that the Prifoner has had his proper Time
for making his Exceptions, but he has lapfed

that Time ; but I am not againft that Motion
in a Cafe of Life, upon an Indiftment for fo

great a Crime as Treafon is, and where the Con-
fequence is fo great, if it may confift with the

Rules of Law, and it be the Senfe of the Court,

and the King's Council confent to let them be

heard, I fubmit to it, nay I would Second or

Third that Motion that they may be heard.

Mr. y. Eyres. Truly I am of the fame Opinion,

I think we ought not to alter the ancient Courle

of Law by Words of Implication, nor go any
further than the Aft of Parliament does exprefs.

The Aft appoints that a Copy of the Indiftment

fhould be delivered to the Prifoner fo many Days
before, to enable him to make his Exceptions, and
therefore deprives him of the Benefit of thofe Ex-

4 R ceptions
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ceptions after Conviftion in Arreft of Judgment.

I fee no Words in the A6t of Parliament that do

alter the Courfe of Proceedings, as to this Mat-

ter, from what it was in all Civil and Criminal

Caufes before ; Perfons muft take their Advantage

of Excepting in their proper Time, but when it

comes to Ifllie, the next Thing to be done is the

Trial ; and truly I muft needs fay the Council are

to blame, that knew this fo very well, that if

they have any Advantage of Excepting, they did

not take that Advantage fooner, it is their Fault

;

but feeing it is fo, I am of Opinion not to fore-

clofe the Prifoner, as the Cafe ftands. I would

be tender of Life, but at the fame Time I de-

clare my Opinion upon this Aft of Parliament

as the reft of my Brothers have done, to prevent

the Objeftion for the Time to come ; yet feeing

there is this Misfortune, and there would be a

Hardfhip upon the Prifoner by the Default and

Negleft of his Council in the Cafe of a Man's

Life, I would be fo tender as to indulge them to

make their Objeftions now.

Mr. B. Powys. I am of the fame Opinion the Pri-

foner has laps'd his Time, for I take it this Claufe

of this Aft of Parliament has not altered the

common Courfe of Proceedings ; nay, I take it,

it fignifies very little in this Cafe ; for certainly it

was intended to difable the Prifoner, and not

enable him at all ; and therefore, as the Cafe is,

I think it very Irregular and Imprafticable to in-

troduce fo great a Novelty, as to admit the Mo-
tion for quafhing the Indiftment, when the Jury

is fworn, and when the Faft is the only fingle

Point to be determin'd and every Thing elfe

ought in legal Courfe to come before or after -,

but for us to confound Time, one Time for Plead-

ing, another Time for Trial, and another for

Arreft of Judgment, all at once, and to have a

Jury attending meerly to hear Council at the

Bar moot Points of Law, which might be de-

termin'd either before or after the Trial, is fo

very irregular, that it really introduces nothing

but Confufion, which Courts of Juftice ought to

avoid above all Things, and ought to keep to

the proper Seafons that the Law allows. There-

fore, truly I think in Striftnefs of Law we ojght

not to allow it ; but it being in a Cafe of Life,

and it being a new Cafe upon a new Aft of Par-

liament, if the King's Council thinks fit to Con-

fent, I fhall be for it, if not, I think in Strift-

nefs of Law we cannot allow it.

Mr. At. Gen. My Lord I am very unwilling to

deny the Prifoner any Advantage, that he might
have had by this Aft of Parliament, though his

Council have dipt the proper Time ; if Sir Bar-

tholomew Shower will fay his Exceptions are to

any of the four particular Heads mentioned in

this Claufe of the Aft of Parliament, for we muft

confine them to that, then we do confent that

he ftiould make them now.

L, C. J. Truly Mr. Attorney, if you do con-

fent that they take their Exceptions now, we
may confider of it whether it can be ; but I know
not how we could admit them to that Liberty

otherwife, for if there be any Thing material,

they may move it in Arreft of Judgment.

Mr. Ai. Gen. And I believe they won't fay their

Objeftions are fo flight, as to be only Matter of

Form, they fay they are Subftantial, and then

your Lord (hip will hear them in a proper Time.
Sir B. Shower. I don't know whether I am mif-

taken in the Law, I am fare you are miftaken

in the Indiftment.

L. C. J. Well, do you confent to let them
make their Objeftions, as to thofe four Heads in

the Aft of Parliament.

Mr. At. Gen. Yes, my Lord ; if it be any Mat-
ter of Subftance, that is out of the Cafe at pre-

fent, for the Provifion of the Aft of Parliament
is only for meer Matter of Form, and I fhould
be very unwilling in any Point that is material,

to make a Precedent in fuch a Cafe as this.

L. C. J. I confefs if you had confented farther,

I do not know how we Ihould have admitted of it.

L. C. J. Treiy. I tell you how I thought it

might be done, you might have committed an
Irregularity, for which in a Cafe of Life, and up-
on a new Law, I believe and hope we fhould have
been forgiven.

L. C- J. Well, for my Part I will not commit
any Irregularity upon any Account whatfoever j

I cannot fee how by Law they can take any Ex^
ceptions to the Indiftment ; Mr. Attorney can-
not confent, and if he did, I think it could not
be, unlefs he did alfo confent to difchar^e the

Jury ; but I fee they will not offer any Objeftions
according to your Confent, Mr. Attorney, and
therefore pray go on to open the Evidence.

Mr. At. Gen. May it pleafe your Lordfhip, and
you Gentlemen of the Jury, the Prifoner at the
Bar, Ambrofe Rookwood, ftands Indifted for Hlo-h-
Treafon, in Compaffing and Imagining the Death
of his Majefty, Gentlemen, the Overt Afts that

are laid in the Indiftment to prove this Trea-
fon, are-, that He, together with divers Others,
had frequent Meetings and Confultations, in or-

der to AfTaflinating His Majefty's Royal Perfon,

and did provide Horfes and Arms for that pur-
pofe.

Gentlemen, the Evidence that you will hear,

to prove thefe Fafts that are thus laid, will be
of this Nature ; you will hear by the Witnefs,
That there has been for fome Years a Defio-n

carried on to Murder the King's Perfon ; that

this was difcourfed of, and feveral Debates and
Confultations were had about it the laft Year,
fome Time before the King went to Flanders

;

there was feveral Meetings, where were Sir fFil-

liam Parkyns, Captain Porter, and Charnock that

was Executed, and feveral others, and there they
did confider in what way to take ofr the Kino-

at that Time ; and you will hear they did expeft

a CommifTion to authorize it from the late King
James ; but then the CommifTion did not come,
they had not any fjch at that Time ; but they

did think fit to put it in Execution without any
fuch Order and Authority, and therefore they

endeavour'd to have got a Veffel to have carry 'd

them off^ after they had Executed this bloody Con-
fpiracy ; but it happen'd His Majefty went to

Flanders fooner than they Thought, and they

could not provide Themfclves of a Security for a

Retreat, and fo at that Time the Defign was laid

afide.

Bat Gentlemen, you will hear this Confpira-

cy was renewed, and fet on Foot this Winter

;

and in Order to the Accomplilhment of it you
will hear, that about Chrijlmas laft there were
feveral Perfons fent from France by the late King
James, on purpofe to put this horrible Defign in

Execution. Sir George Barclay was to be at the

Head of it, he was a Lieutenant in one of the

late King Jameses Troops of Guards in France.^

he was fent over with a Commiffion, and Mr.
Rookwoodf the Prifoner at the Bar, was a Bri-

2 gadier



1696- Weftm. for High-Treafon. 679
gadier in the Guards there; thefe came over, and

feveral other Troopers of the lare King 'Jameis

Guards, by two or three at a Time, chat they

might not be obferv'd
; particularly you will

hear, chat when Sir George Barcley was come
over, feveral Troopers were fent to by King
yames himfelf to come to him at St- Germaim,

and there he told them he had a Piece of Ser-

vice for chem to do in England, and that they

(hould obferve Sir George Barckys Orders and Di-

reffcions. More particularly there was one Har-

ris and Hare, two Troopers in the Guards, were

fent for by the late King James into the late

Queen's Bed-Chamber at St. Gtrmains, where

Colonel Parker was prefent; they were told by

the late King, He was fenfible they had ferved

him faithfully, and He would advance them,

and he had now a Piece of Service for them to

do, which would enable him to do it; He told

them they muft go over into England, and be

fure to obey Sir George Bardefs Direftions, and

they were order'd to endeavour to find out Sir

George Barcley when they came into England;

and were told by him, that they would meet Sir

George Banley twice a Week in Cuvent- Garden

Square, in the Evening, and the Token by which

they fhou'd know h m, was, he would wear a

white Handkerchief out of his Pocket; this they

were told by the late King, when he fent them

upon this Errand. Colonel Parker was by at the

fame Time, and being there he was ordered to

go to Mr. Carol Secretary to the hre Queen, who
had order to furnifli them with Money, to bear

the Charges of their Journey into England, and

if they were detained by contrary Winds, they

had Letters of Recommendation to Monfieur

Latour the French King's Prefident at Calais, to

furnifh them with Money, to bear their Charges

over into England, and accordingly^ they went

;

but being detained at Calais for wane of Wind,

they were furni(Vied by the French Prefident; and

by the Beginning of February, they came over.

But I omitted one Thing, Gentlemen : Before

they came over, the late King when they were

with him took a Lift out of his Pocket of Names,

and told thefe two, Harris and Hare, what Names
they (hould go by in England; Harris was to go

by the Name of Jenkins, and Hare by the Name
of Guiny, and accordingly they came over in a

Boar, and landed in Kent, and when they came

ro Town they endeavour'd to find out Sir George

Barcley: The firft Time I chink they did not find

him ; but the fecond Time they did find him ;

and he faluted them, and told them he was glad

to fee them come over, and he would furnifli them

with Money, and he fent Major Holmes to them,

and accordingly he did come, and give them Sub-

fiftence Money.
Now Genrlemen, you will hear that Sir George

Barcley being come over with thefe Troopers

and many others, to the Number of Sixteen, that

at feveral Times were fent upon this Confpiracy,

I fay, after they were come. Sir George Barcley

had frequent Meetings and Confultations with

feveral other Perfons that were to be engaged

in the fame Defign; and they met at feveral

Places, fometimes at Captain Porters, fometimes

at the Nags-Head in Covent-Garden, at another

Time at the A/k Tavern in \i\\^ Strand \ and you

will find by the Evidence, that the Prifoner at

the Bar, Mr. Rookruood, was prefent at moft of

thofe Meetings, and there they did confult of

V o u IV.

the beft Ways and Methods for putting th'S

Confpiracy in Execution ; fometimes they though^

of doing it by an Ambulh, laid on the other Side

of the Water, by Perfons on Foot, in a little

Wood there near Richmond, where the King was

to pafs by, whilft others on Korfe-back were to

take Notice of their Firing, and then to At-

tack the Guards. This was propofed, but there

was another Propofal to do it on this fide the

Water ; and therefore to fettle the Matter, one

of the Confpirators, Kiiig, was fent to view the

Ground on the other S^de of the Water, and

he did glory that he hffd found a Very proper

Place, and thought it a very convenient Method,

but yet they fwere not all fatisfied, and at the

Nagg^s-head Tavern in Covent-Garden they did de-

bate the Matter again, and it was refolved to

have the Ground viewed again, and Porter, and

Knightley, and King that was executed went to

view the Ground on both fides the Water, to

fee which was the moft convenient Place; this

was about the 12th of February, they did take

an Account of the moft convenient Places on

either Side, and when they had done it, they

came back in the Evening to give an Account

what they had done, to feveral others of the

Confpirators, wiio met for that Purpofe, and I

think the Prifoner at the Bar, Mr. Rookwood, was

prefent there at this Meeting ; and you will

hear, the Place agreed upon was the Lane that

leads from Tumham- Green to Brentford, that they

thought the moft convenient Place becaufe there

were feveral Inns in and about 'Tumham-Gretn

and Brentford, where they might place their

Men by two or three in an Inn, that they might

not be liable to Obfervation : This was the Place

that was approved of.

Then next, the Manner of doing it was to

be confidercd and adjufted, and that was thus:

That the whole Number, fhould be divided in-

to three Parties, one Party to be commanded
by Sir George Barcley to attack the Coach, and
kill the King, and all that were in it, while ac

the fame Time the two other Parties to be com-
manded by Captain Porter, and Mr. Rookwood the

Prifoner ac the Bar, were to fet upon the Guards;
and the Time agreed upon to put it in Executi-

on was che Fifteenth of February on Saturday^

that being the ufual Day the King tvent to Rich-

mond a Hunting, and you'll find that on Saturday

Morning they met in feveral Parties, not all toge-

ther, but under che feveral Heads of che Par-

ties in order to be ready, if the King had gone
out that Morning, to have Aflaffinated him.

Gentlemen, I fay, you will hear of feveral

Meetings that Day ; there was one Meeting at

Mr. Charnock's, where were prefent Mr- Porter,

Sir William Perkins, and feveral others; and ano-

ther Meeting you will hear of where che Prifoner

at the Bar was prefent, at the Lodgings of one
Counter, another of King "Jamei's Friends, that

came over for this purpofe, and there was Sir

George Barcley, and there v/as the Prifoner at the

Bar ; and thofe that were to be under Sir George's

Command met that Saturday Morning in order to

make ready, in Cafe the King hnd gone abroad,

to have attack'd him: You will find by the Evi-

dence that the Prifoner was there, and Harris^

that was one of the Troopers fent over from
Frame, was fent for, and came in and found them
in a great Hurry, for Harris was not acquainted

at St. Ger/nains with the immediate Delign of

4 R 2 Alfaffinating
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Aflaffinatirjg the Kirtg, but finding them in a

great Hurry, he ask'd them what was the Mat-
ter? And they told him they were to make rea-

dy immediately upon the Deiign, He wonder'd
at itj and ask'd what it was, and then they told

him they were to go to attack the Prince of

Orange to affaffinate him j and Rookwood the Pri-

foner at the Bar told him, if he would go to

Counter, he fhould have particular Orders and In-

ftruftions from him what to do. Accordingly
Harris went to Counter, he told him where his

Horfe, and Hare's Horft, and Hungate's Horfe
were; and there Horfes happen'd to be placed in

Somerfet-Houfe, by Mr. Leuis, in a Stable there

recommended by him, to the Care of my Lord
Fever(harns Servants, who were to take Care of

them, and of two or three more that were placed

there, in all, fix of chefe Confpirators Horfes by
the Recommendation of Mr. Lewis were lodged
in that Stable in Somerfet-Houfe, and look'd after

by my Lord Feverfloarri's Men; and thither Harris,

Hare, and Hungate, were direSed by Cmmer to

go for their Horfes.

But it happen'd by very good Providence, that

his Majefty did not go abroad that Day; and
Durance, one of the Orderly Men that lodged

at Kenftngton to give Intelligence, came from
thence and acquainted them, that the King did

not go out that Morning, fo there was nothing

more done; but Harris was told that he ftiould

have his Horfe at that Time, and take it away,

and in the mean Time till they were to go upon
their Defign, they were to ride out upon their

Horfes, as they had Opportunity, to make them
fit for Service, or elfe it would be thought the

Rider's Fault, if, at the Time of the Attack,

they did not come up in good Time and Order
to join with the reft, and it would be thought

Want of Courage in the Rider; and accord-

ingly Major Holmes, another of thofe Confpira-

tors, went with Harris and Hare to Somerfet-

Houfe to take away their Horfes, and they car-

ried them to a Stable in Soho ; but for feveral

Nights they had been kept at Somerfet-Houfe.

You will find. Gentlemen, that Mr. Rookwood,

the Prifoner at the Bar, was concern'd in all thefe

Confultations and Meetings, in making Prepara-

tions for the Aflaflination ; they intended, aslfaid,

to do it on the lyth of February, but that not

taking Effed at that Day, between that and the

Saturday following, Mr. Harris was frequently in

the Company of Mr. Rookwood, and Mr. Lowick,

and others, where they did difcourfe of this Af-
faffination, and they did think it a very barbarous

Thing; but however they refolved they would do
it, for they had Orders to obey Sir George Bar-
cley : And this was exprefly declared by Lowick

and the Prifoner, that they had Directions to obey
Sir George, and what he would have them to do
they would do: They muft and would obey Or-
ders; that was their Reiblucion even upon dif-

courfing of the Heinoufnefs of i^o bloody and bar-

barous a Defign.

You will likewife hear, Gentlemen, by the Evi-

dence, that the next Saturday being the Two and
Twentieth of February, they refolved to put it

in Execution again; and accordingly there was a

Meeting on the Friday before at the Sun Tavern,
where were prefent Sir G. Barcley, Mr. Porter, and
others; and there they did refolve upon it, tho'

they had at firft fome Apprehenfion the Thing
was difcovered ; but they were foon fatisfied there

was no fuch Thing, becaufe they faid among them-
felves, that if it had been fo they fhould have
been taken up, and not have been permitted to

meet there : Therefore they refolved the next Day
to put it in Execution, and accordingly they met
at feveral Places, and got ready in the Morning in

Cafe the King had gone abroad ; the Prifoner met:

that Morning at Porter's Lodging, with feveral

other Troopers, to make ready for the Enterprize,

and there the Prifoner at the Bar did, at that

Time, give a Lift of the Names that he was to

command, for he was to have one Party of thofe

that were to attack the Guards, of whom Harris

was one, and Hare was another, and Richard/on

was another, and Blackburne was another, and his

own Name was Chief, and he ordered Harris to

go and fee to get them ready, for they mufl go
out that Morning; Accordingly Harris did go,

and got them ready, and came back and gave an
Account of it. His Majefty did not go abroad
that Day, as it happened very fortunately by Rea-
fon of the happy Difcovery; fo that News being

brought back again, though they had made all

Things ready, thofe Preparations were put off,

and they did nothing that Day, and quickly after

the Difcovery was fully made, and made publick

by the Apprehenfion of the Confpirators.

Gentlemen, you will have this Matter fully

proved to you by feveral Witneffes, that I think

there can be no Room to doubt the Truth of it,

that there was fuch a Confpiracy, and that the

Prifoner was as highly concerned in it, as thofe

who have fuffer'd the juft Punifhment of the Law-
We will call our Witneffes to prove this, and I

believe they will be able to give you an Account of

the whole Affair, better and more fully than I can

do, or can pretend to open it.

Mr. Sol. Gen. Call Mr. Harris and Mr. Porter.

Sir B. Shower. We oppofe the Swearing Mr.
Porter : I mufl beg the Favour of the Court to

hear us in it ; if my Inflruftions be true, we in-

fill upon it, that he is not capable of being a

Witnefs, he ftands convifted of Felony: Here
we have the Record, and we defire it may be

read.

Capt- Porter. I know nothing of the Matter,

that there is any fuch Thing flanding out againft

me.

Sir B. Shower. Then fure we are miflaken in

the Man. Pray let us hear it read.

CI. of Ar. (Reads the Record.) This is an Indift-

ment of Murther againfl George Porter, for the

Killing of Sir James Hacket, Knight.

Mr. At. Gen. Do you know any Thing of this,

Mr. Porter?

Capt. Porter. I came off with Manflaughtcr, and
pleaded the King's Pardon in Court,

Mr. At. Gen. Pray, read what was done upon
it.

CI. of the Crown. Here's the Jury's Verdift. Qtiod

pradiEius Georgius Porter efi culpabilis de felonica

InterJeElione pradi£}i Jacobi Hacket, & non culp.

as to the Murder. Here is a Curia advifare vuh,

and I fuppofe there was a Pardon afterwards.

Mr. Juflice Powell. W^as he not burnt in the

Hand?
Capt. Porter. No, I pleaded the King's Par-

don.

L. C. y. And there are feveral AQ.S of Pardon

fince.

Mr. Cowper. See the Time when the IndicS-

menc was.

a.
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Cl. of Ar. It is the Eighth of TDecemher in the

Thirty Sixth Year of King Charles x\it Second.
, Sir B. Shower. We agree that he did. plead the

King's Pardon, and then the Cafe is no more than

this, a Man is convifted of Manflaughter, and
the King pardons him, he ftill remains unqualified

to be a VVitnefs; we fay, this has been the Cafe
that has been much debated in Weftminfter-Hall,

and upon Debate it has been refolved.

Mr. 7- PovjelL It has beenfo, but always againft

you.

Sir B. Shower. It was in the Cafe of my Lord
Cafilemaine at this Bar ; one of my Lords the

Judges went to the Court of Common-Pleas to ask

their Opinion, and thefe Cafes were put: In Cafe

a Man be ouc-law'd of Felony and pardon'd ; in

Cafe a Man be convifted of Felony and had the

Benefit of his Clergy j and in Cafe a Man was con-

vided and not attainted, but pardoned upon the

fecond Cafe ; they were of Opinion, that the Re-

ceiving the Punifhment of Burning in the Hand,
had purged the very Guilt, and did fet him up-

right by the Statute of the 15 th of Queen Eliz.a-

beth, they thought it did operate to that Purpofe

;

but in the Cafe of a Pardon of a Man attainted

or convifted, it was agreed he was not qualified

to be a Witnefs ; and Dangerfield, againft whom
the Objeftion was made, being burnt in the Hand,

was received to be a Witnefs; and it was only

made ufe of againft him to take off his Credit.

The Record of that Cafe is in this Court, and I

looked upon the Print of the Trial this Day. We
fay, that there is a Cafe in i Brownlow 47. a

Man attainted of Felony cannot be of an Inqueft,

though pardon'd ; and we think, he that cannot

be a Juryman, fure cannot be a Witnefs ; there

is the fame Exception to his being a Witnefs as

there is in the Cafe of a Juryman; for the one

ought to appear as free, and ftand as clear and

ninfufpefted, in Refpeft of his Probity and Veri-

ty as the other, as the one is fworn to try and

determine upon Oath, fo the other is fworn, and

his Oath is to fway and determine the Jury, and

in Confequence it is all one, and upon thefe Rea-

Ibns we hope he is not a good Witnefs.

L' C. y. Where is that Cafe in Brownlow ?

Sir B. Shower. It is i Brownlow 47. and then

there is 11 //. IV. 41-2 Bulfi. 154. there my
Lord Cook fays, if a Man be convifted of Felony,

and pardoned, he cannot be a Juryman ; for though

the Punifhment is pardoned, the Guilt remains,

fo that he is not prolus & legalis Homo, and every

particular Perfon has an Intereft in it, that they

have free and clear Perfons to be Jurymen and

Witnefles.

Mr. Pbipps. My Lord, that is the Diflinftion

We go upon, tvhich was taken in DangerfieWs

Cafe, upon the Trial of my Lord Cafilemaine,

where the whole Court were of Opinion, that a

Pardon from the King only, would not make him

a good Witnefs 3 but if he were burnt in the Hand,

that by the Statute of decimo octavo Eliz,abetha,

amounted to a Statute Pardon, and fet him right

to all Intents and Purpofes : And there they did take

Notice of that Book that Sir Bartholomew Shower

cited of 1 1 of Hen. IV. that a Man attainted could

not be a Jary-man, though pardoned by the King:

It was objected he might be a Witnefs ; but Mr.

Juftice yones faid, it was the fame Reafon if he be

not fit for a Jury-man, he is nor fit for a Witnefs ;

they ought to be both pro'ji & legales Homines,

thus the Cafe ftood there. And that other Book

of Buljlrode is the fame, it was in the Cafe of a

Prohibition for a Modus Decimandi, where the Sug-

geftion is to beprov'd by two WitnefTes, it was ob-

jefted he had not prov'd it by tv/o Witnefles, be-

caufe they were both attainted of Felony, and

though they were Pardoned, yet that did not make
them good Witnefles in the Opinion of the Court.

L. C. J. This is quite another Cafe, it does not

come up to your Point, here is no Attainder, and
here is Pardon upon Pardon, by Aft of Parlia-

ment.

Mr. Phipps. As to that we think the Parliament

Pardon is out of the Cafe; for if the Pardon from
the King be a good Pardon, there is no Guilt for

the A(St of Pardon to work upon.

Sir B. Shower. My Lord, this we think to be a

good Diftindion as to that Matter, a Man that is

adually pardon'd the Punifhment by the King's

Pardon, and afterwards an Aft of Pardon comes
and pardons all Offences, that we fay does nothing,

for he is not a Subjeft of Pardon, for he was dif-

charged of his Punifhment before.

Mr. At. Gen. Sure thefe Gentlemen are not iri

earnefl when they make this Objeftion.

Sir B. Shower. VVhen the King has once pardon d
him he is not an Offender within the Meaning of

the Aft of Parliament, and therefore the Aft
works nothing as to him, and fo he ftands as

much diiabled from being a Witnefs, as he was
before.

Mr. y. Powell, in the Cafe of Cutington in Hob-

hard, there it is faid the Pardon takes away tarn

Reattim quam Poenajn, Cc. an Aftion being b; ought

for calling a Man Thief, who had been indifted

for Felony, and conviftcd, and pardon'd, the

Court adjudged, that he ought not to be called

fo ; for he was no Thief, for the Pardon had
waflied him entirely clean, and he was difcharged

both of the Guilt and the Punifhment, and all

the Confequences of it.

L. C. y. Thofe Cafes that have been put are no
Authorities at all in this Matter; for where ther£5

is a Conviftion of Manflaughter, and the Party is

pardon'd, we think that Pardon of the King works
in a Way of I)ifcharge as much as the Burning in

the Hand. I take it, it is the fame Thing : They ad-
mit, that will difcharge him to all Intents and Pur-
pofes, and fo we think does this as effeftually 5

for having his Clergy, and being burnt in the

Hand, works by V/ay of Statute Pardon : For the

Cafe of a Jury-man, I take it not to be the fame
with this Cafe ; but even in that Cafe, I do not
think that the Party convifted, after the King hath
pardoned him, is difabled from being of a Jury;
but fuppofing that to be fo, yet there are many
Cafes wherein a Man may be a Witnefs, that can-
not be a Jury-man. It is true, the Credit of fuch
a Witnefs is left to the Jury, but it is no Ob-
jeftion againfl his being a legal Witnefs; and ic

is a very ftrange Argument to me, that becaufe he
was pardoned by the King, if that fhould be defi-

cient, that therefore, the Aft of Pardon fhould

have no Effeft. Truly, that is to fay, that th^

King's Pardon works lb, as to have nothing lefc

for the Parliament Pardon to work upon, and cer-

tainly it fets him fo right, that to all Intents and
Purpofes he is as good a Witnefs as ever he was ;

and if any Thing remained to be done, the A6t of
Parliament has done it, and fupplied the Defeft

;

but I think the King's Pardon is fufficient.

Mr. At. Gen. My Lord, I fuppofe they 60 noc

infift upon it, as thinking cliere is any great Weighfi
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in it, but only for Objeftion fake; but we hope
that notwithftanding this Objection Mr. Porter

(hall be fworn.

Mr. 5*0/. Gen. My Lord, they take this Excep-
tion at an improper Time, for they fpeak to his

Credibility.

L. C. y. No, they except to his being a Wit-
nefs.

Mr. Sol. Gen. If fo, your Lordfliip remembers
a Cafe that was before your Lord (hip not long

fince, but in Eafter Term laft, when one was try a

at this Bar for Treafon, and Aaron Smith was pro-

duced as a Witiefs, and the Prifoner took Excep-
tion againft him as no good Witnefs, becaufe he

had ftood in the Pillory, and your Lordfliip and
the Court did fay, that the Ad of Pardon did

reftore him to all Intents and Purpofes ad liberam

Legem.

Mr. Conyers. In the Cafe of the Earl of Caftk-
maine, both the Courts of Kings-Bench and Com-
mon'Pleas, held Dnngerfield a legal Witnefs, tho'

burnt in the Hand for Felony, and fo was the O-
pinion of Rolls: In Stiles Reports 388, one that

hath been burnt in the Hand for Felony, may not-

withftanding be a Witnefs.

Sir B. Shower. My Lord, in anfwer to that Cafe

that was put, that after the King's Pardon for one
convifted of Felony, another Man has not the Li-

berty to call him Thief, that was an Objeftion in

my Lord Caftlemaine's Cafe, that may ftand as

good, and our Notion that we contend for, be

good too; he cannot be impeach'd, or have Guilt

imputed to him, when once the King has forgi-

ven him, and yet that may not reftore him to his

entire Credit, as was my Lord Chief Juftice

Scrogg's Diftindion in the Cafe oi Dangerjield ; and
as to the Cafe of Aaron Smith, that was very dif-

ferent: The Reafon in that Cafe was, becaufe

the Crime for which Mr. Smith was indided, did

not import any fuch fcandalous Offence for which
his Credit could be impeached.

I. C. y. No, no, we did not meddle with that,

we went upon the Pardon.

Sir 5. Shower. But in that Cafe, they did not

infift upon it that he had a Pardon antecedent to

the Ad of Pardon, fo that he was SubjeEium ca-

pax, for the Ad to work upon, he was an Of-
fender that needed a Pardon, whereas Mr. Porter

being pardon'd before, could not be an Offender
needing a Pardon, and confequently not within

the fii-ft Words of the Ad of Indemnity, be-

caufe he was pardon'd by the King before, but he
was not by that Pardon, fay we, reftor*d to his

Credit to make him a good Witnefs, and the Ad
of Parliament did not affed him, he being not

JubjeBum Materia, as not being an Offender.

Mr. Phipps. As to Mr. Solicitor's Cafe oi Aaron
Smith, we agree the Ad of Parliament did reftore

him, becaufe be never was pardon'd before by the

King, fo there remained an Oftence for the Par-
liament Pardon to work upon.

L, C. y. Do you agree that, then you may agree

the other; for the Ad of Parliament pardons
none but thofe that the King can pardon gene-
rally-

Mr. Phipps. It is true, my Lord ; but we fay

that an Ad of Parliament Pardon, ren^oves thofe

Uifabilities which the King's Pardon does not,

for every one is in Law a Party to an Ad of Parlia-

ment, and therefore no Perfon (ball be permitted
to aliedgein Difability of another, any Crime
which he himfelf hath pardon'd, for that is to

aver againft his own A6l, but 'tis otherwife in the

Cafe of the King's Pardon.

/.. C y. Why, the very Parliament Pardon
comes from the King; the King has a full Power
of Pardoning, and where he does pardon under
the Great Seal, it has the full Effed of the Par-
liament Pardon. A Pardon before Attainder,
prevents all Corruption of Blood, fo that tho' a
Man forfeits his Goods by Convidion, yet after a
Pardon he is capable of having new Goods, and
(hall hold them without any Forfeiture whatfoe-
ver, for the Pardon reftores him to his former
Capacity, and prevents any further Forfeiture.

Indeed if he had been attainted whereby his

Blood was corrupted, no Pardon, whether ic

were by the King or by the Parliament, could

purge his Blood without Reverfal of the At-
tainder, by Writ of Error, or Ad of Parlia-

ment, or exprefs Words in the Ad to reftore

Blood ; but either Pardon makes him a new
Creature, gives him new Capacity, and makes
him to all Intents and Purpofes, from the Time
of the Pardon, to be probus & legalis Homo, and
a good Witnefs. Indeed this Crime might be
objeded againft his Credit, but it is not to be
urged againft the Sufficiency of his Evidence,

that is, his being a Witnefs.

Mr. Att. Gen. My Lord, we defire he may be
fivorn. {Which was done.)

Mr. Sol. Gen. Now, Mr. Porter, do you give my
Lord and the Jury an Account, what you know
of this intended Affaffination, how it came to

your Knowledge, and what Share the Prifoner at

the Bar had in it.

Capt. Porter. My Lord, the firft Account that

I had of this Affafiination, was from Mr. Char-

nock, who brought to me Sir George Barchy and
Major Holmes to my Lodging in Nyrjclk-ftreet^

where I was fick of the Gout. Sir George Bare-

ley did not then particularly acquaint me with

the Bufinefs, but faid, he would leave it co Mr.
Chamock to tell me what it was.

L. C. y. Who told you fo ?

C^pt. Porter. Sir George Barcley • and after that

we had feveral Meetings, at which the Prifoner

at the Bar was prefent, particularly at the Globe'

Tavern in Hatton-Garden, where it was confulted

of the beft W'ays and Means to affafCnate the

King as he enme from Richmond: Some were of

Opinion that it was beft to be done on the other

Side of the Water; others were of Opinion

that it (hould be done on this Side, by a Party

of Men on Horfeback: Upon this Difference

of Opinion, there were Perfons appointed to

go and view both Places ; I was appointed for

one to go with Captain Knightley, and Mr. King

went along with me, and we did view the

Ground on both Sides, and when we came back,

we gave an Account to Sir George Barcley, and
thofe that fent us, and upon our Report, Sir

George Barcley's Mind was chang'd, who was for

the other Side of the Water before. And he

agreed to do it in the Lane that leads from
'Turnham- Green to Brentford. Afterwards there

was a Meeting at the Gkbe-Tavern in Hatton-

Garden, and there it was agreed that the King
(hould be attack'd on Saturday the 15 th of Febru-

ary, by Sir George Barcley and his Party; and

Mr. Rnokwood, the Prifoner at the Bar, was to

command a Party of Men that came over from
France, who were to affault the Guards on one

Side, and I and Mr. Charnock were to fee upon
2 the
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the Guards on the other Side. Sir George Bar-

cley, with four Men out of each Party, was to

attack the King in his Coach, and to kill him

and all that were there in it.

L. C. J. Who were at that Meeting ?

Capt. Porter. There were Sir George Barcley,

Captain Charnock^ Sir William Parkyns, My feif.

Major Holmes f Captain Rookwood, and Captain

King.

L. C. y. Where was this?

Capt. Porter. At the Globe 'tavern in Hatton-

Garden, upon Saturday Morning the 1 5th, we hav-

ing two orderly Men that lay at Kenjington to

give Intelligence, had Notice brought us firft

that the King would go out ; Durance, who was

one of them, ufed to go every Morning to Court

to get us what Intelligence he could, and Sit

George Barcley told me upon the Friday, that he

ftiould give me an Account as foon as ever he

could the next Morning ; and the next Morning

at my Lodging in Little Rider-Jlreet in St. James's,

he came to me, and told me, the Advance Guards

were gone out, and the King's Kitchen was gone,

and all was preparing for the King's going abroad,

and there went a great many Noblemen and

Gendemen a Horfe-back with him, and there-

fore he thought there would be no Opportunity

of effefting the Thing -, faid I, that's no Obje6lion

at all, nor any Reafon for putting it off, becaufe

when the Sport is over, all the Company goes

away, and the King comes only in his Coach

with the Guards -, he faid, he would give Sir

George Barcley an Account of it, and he came

back with S'k George Barcley and Mr. Rookwood lo

my Lodging, and upon repeating that Objeftion,

and my giving the fame Anfwer, it was agreed if

the King had gone out that Day to have put the

Defign in Execution.

Mr. Att. Gen. Was the Prifoner at the Bar

there at that Time when that was agreed upon ?

Capt. Porter. Yes, he was.

L. C. J. Where do you fay was that Meedng ?

Capt. Porter. At my Lodging in Little Rider-

ftreet,

L. C. J. Had you that Difcourfe with Sir George

Barcley, in the Prefence of the Prifoner ?

Capt. Porter. Yes, Sir George faid, he doubted

we could not do it, becaufe there would go fo

many with the King ; but I objefted againft that,

that after the Sport was over, all the Company

went away, and the King came back in his

Coach ; then it was agreed to go on, there was

Sir George Barcley, Durance, and the Prifoner at

the Bar and my felf, in the Room.

L. C. y. This you fay was Saturday the 15th,

in the Morning.

Capt. Porter. Yes, my Lord, but I cannot fay I

faw the Prifoner at the Bar at any Meeting after

that.

Mr. Jtt. Gen. Pray, tell my Lord and the Jury,

what Method you were to take in putdng this

Defign in Execution.

Capt. Porter. There were to be fo many Horfe-

men armed and prepared for the Purpofe. Sir

George Barcley told me, we fhould be about 40

or 45 Horfe-men, and they were to be divided

into two Parties, and Sir George Barcley was to

have four Men out of each Party, and his Bufi-

riefs was to attack the King, and all that were

with him in the Coach. Captain Rookwood was to

command thofe that were come out of France to

ferve under Sir George Barcley, and Captain Char-

nock and I were t6 command the other Party,

and both Parties were to fet upon the Guards at

the fame Time that Sir George Barcley attacked

the King's Coach..

Mr. Att. Gen. If the Priforier will ask him any
Queftions, let him.

Sir B. Shower. Pray, Captain Porter, when was
that firll Meeting at. the Globe-Tavern?

Capt. Porter. It was one Day in the Week be-

fore the 15th.

Sir 5. Shower. \YcLsMir. Rookwood^ the Prifoner

at the Bar, there that Day ?

Capt. Porter. Yes, hevv'as.

Sir B. Shower. How long before the 15th ?

Capt. Porter, One Day that Week, but I cannot
tell what Day.

Sir B. Shower. He fays it was agreed fo, and
fo I defire to know what Words .Mr. Rookwood
uttered at that Time.

Capt. Porter. It was difcourfed by every one
i-ound, which was the beft Way and Method,
I heard Mr. Rookwood fay, indeed, he believed it

a very defperate Thing, and he was not very
willing to engage in itj but when Sir George

Barcley told him he Ihould command his Party,

he replied in French———

-

Mr. Sol. Gen. What's the Meaning of that ?

Capt, Porter. There's an End of it.

Mr. Att. Gen. You fay the Prifoner was at your
Lodging Saturday the 15th, in the Morning,
What Difcourfe had you there ?

Capt. Porter. He was there upon Saturday in

the Morning, the 15th of February, and Durance
brought an Account that the King's firft Guards
were gone, and the King's Kitchen was gone be-

fore, and it was expefted that the King would
go about Eleven a Clock, but it was faid, that

there were a great many were preparing x.q ao
with him, and therefore it would not be conveni-

ent to do it that Day ; faid I, that is no Objec-
tion at all, for the Nobility and Gentry go out
of the Field as foon as the Sport is over, and the

King ufed to go with a few People to Mr. - '
»

Houfe at Richmond, and therefore it might be as

well done at that Time, as any Time : Durance

made that Objeftion at firft himfelf, and when I

made him that Anfwer, he went to Sir George

Barcley, and he came back vv?ith Sir George Bar-

cley, and the Prifoner was there by at the fame
Time, and Sir George Barcley made the lame Ob-
je6lion ; it was at my Lodging in Little Rider-

Jlreet, and when I told them my Reafon againft

the Objeftion, as I had done before, they all a-

greed to do it that Day.

Mr. Phipps. At that fecond Meedng, did Mr,
Rookwood make any Propofal there ?

Capt. Porter. I only fay he came with Sir George

Barcley, and what I heard, I tell you Sir George

Barcley made that Objedion, and I gave it that

Anfwer.

Mr. Phipps. But what did he fay ?

Capt. Porter. I cannot fay that I heard Mr.
Rookwood fay any Thing in particular, but they

all agreed to do the Thing that Day.

Sir B. Shower. You remember nothing that he

faid?

Capt. Porter. Sir George Barcley faid, we will

go and prepare, and he went away with him.

Sir B. Shower. Pray, when did Sir George Bar-

cley come into England?

Capt. Porter. Truly, Sir, I don't know that-,

the firft Time that I faw him after he came,

Mr.
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VTr. Charnock brought him to my Lodging in

Norfolk-Jlreet^ but before that, Mr. Charnock told

me, he was come into England.

L. C. J. Hark you, Mr. Porter, when you came
back from Viewing the Ground before the firft

Saturday, and you faid you made your Report, and
then it was agreed that it fhould be done at fuch

a Place ; Do you fay the Prifoner was there ?

Mr. yitt. Gen. No, my Lord, he does not fay fo.

Do you fay Mr. Rookwood w^.^ there at that Time ?

Capt. Porter. No, my Lord, I don't fay fo.

Sir B. Shoiver, I am fure he did not fay fo be-

fore ; and befides, your Lordfhip will obferve

there is no fuch Overt Aft as that laid in the

Indiftment againft the Prifoner, that Mr, Porter

made his Report upon the View, that only con-

cerns Mr. Knightky.

L, C. y. No, that is not an Overt Aft, I agree

it ; but I only ask the Queftion, whether the

Prifoner was there.

L. C. y. Trel>y. If it were an Overt Aft laid in

. the Indiftment, it would not affeft tiie Prifoner,

becaufe the Viewing of the Ground, and making
the Report, is Captain Portefs Aft, and it muft

be the Confulting and Debating afterwards that

muft affeft the Prifoner, if he be concern'd.

Mr. Conyers. The Meetings and Confultations

that are laid in the Indiftment are the Overt Afts.

Mr. Soil. Gen. Well, if they have done with

Captain Porter, we defire Mr. George Harris may
be fworn.

Sir. B. Shower. My Lord, we beg Leave to op-

pofe Mr. Harrises being fworn ; here was a Pro-

clamation that did take Notice of this barbarous

Confpiracy to affallinate the King, and the Pro-

clamation did lignify. That the King had received

Information of feveral Pcrfons concerned in that

Confpiracy ; and for the Encouragement of taking

thofe fo accufed, he did promife a Thoufand Pounds
Reward for the taking of any of the Confpirators ;

and in the Conclufion of the Proclamation there

is a Claule, That if any of the Confpirators fhould

difcover or apprehend any of the other Perfons that

were therein named, fo as that they fhould be

brought to condign Punijbment, fuch Confpirator fo

difcovering fJoould receive a 'Thoufand Pounds Re-

ward for any of the other Perfons apprehended, and

his own Pardon. My Lord, we have a Witnefs

here ready to prove that this was Mr. Harris'%

Cafe ; he was himfelf in the Proclamation, he

did aftually difcover Mr. Rookwood, the Prifoner

at the Bar, and was inftrumental in the taking of

him ; and confequently upon this Claufe of the

Proclamation, if he be brought to Juftice, then

is Mr. Harris intitled to this Reward and his Par-

don ; and confequently he has fuch an Intereft

and Advantage to himfelf as will prevent his being

a Witnefs. It is true, indeed, where it is at the

King's Suit, in a capital Cafe, it is pretty hard to

fay that a Man has an Intereft ; but we think, as

this Cafe is circumftantiated upon this Proclama-

tion, that the fame Objeftion lies againft him as

would do if this were a civil Caufe ; if we fhew

how he is to have an Advantage by the Event of

this Caufe, then he is not to be admitted a Witnefs.

L. C. y. Did he apprehend any Body upon the

Proclamation ?

Sir B. Shower. Yes, he apprehended Mr. Rook-

wood himfelf, or was the Caufe of it, and thereby

is intided to the Reward and his Pardon.

Mr. Phipps. That upon which we ground our

Objeftion is the different Penning of the Procla^

mation-, for if any one that is not a Confpirator
do but difcover and apprehend any of the Perfons
named in the Proclamation, he is entitled to the
Thoufand Pounds ; but the Confpirators them-
felves muft go further ; for a bare Difcovery and
Apprehending any of their Accomplices will not
entitle them to the Reward mentioned in the Pro-
clamation, but they muft difcover and apprehend
their Accomplices fo as they be brought to Juftice
before they can be entided to the Reward : And
to be brought to Juftice for any Crime, is in com-
mon Underftanding to be brought to fuch Punifh-
ment as the Law inflifts for the Offence. Now
Mr. Harrises Cafe is this, he difcovered Mr. Rook-
wood, and went with the Guards to the Compter
and feiz'd him : And if Mr. Rookwood ben't con-
vifted, Mr. Harris is not to have any Thino- for
his Pains ; but if he be convifted, Mr. Harris is

entitled to the Thoufand Pounds and his Pardon.
And therefore furely Mr. Harris cannot be admit-
ted an Evidence againft Mr. Rookzvood, fince he
is to receive fo great a Benefit by his Conviftion.
Upon an Indiftment for an ufurious Contraft, the
Perfon whofe Deed it is cannot be a Witnefs, be-
caufe *tis to avoid his own Aft : So in an Indift-
ment for Perjury, on the Stat. 5. Eli-z. the Party
injured by the Perjury cannot be a Witnefs, be-
caufe he is to have half the Forfeitures.

Mr. Att. Gen. I fuppofe they will make out their

Objeftion before they exp.ft an Anfwer from us.

Sir B. Shower. I hope your Lordfhip will not
put us to prove a Copy cf the Proclamation from
the Inrolment, but that we may have the fame Fa-
vour as in the Cafe of the Statute-Book, that the
Print of it may be allow'd for Evidence.

Mr. Att. Gen. My Lord, we will not ftand with
them for that, we know they are miftaken through-
out, we confent the Proclamadon fhould be read.

CI of Art. Reads,

By the King a Proclamation.

William R.

WHereas His Majefiy has received Information
upon Oath, that the Perfons herein after

named, have with divers other wicked and traite-

rous Perfons entered into a horrid and deteflahle Con-
fpiracy to affaffinate and murder His Majeflfs fa-
cred Perfon, for which Caufe feveral Warrants for
High Treafon have been iffiied out againft them,
but they have withdrawn themfelves from their

ufual Places of Abode, and are fled from yufiice :

His Majefiy has therefore thought fit by the Advice
of his Privy Council to iffue his Royal Proclamation

,

and His Majefiy does hereby command and require
all His loving Suhje£ls to difcover, take, and ap-
prehend James Buke of Berwick, Sir George Bar-
cley. Major Lowick, George Porter, CapT. Stow,
Capt. Walbank, Capt. James Courtney, Lieutenant
Sherborne, Brice, Blair, ———Dinant,——

—

Chambers,— Boife, George Higgins, and his
two Brothers, Sons to Sir Thomas Higgins, —

—

Davis Cardell, Goodman, . Cram-
burne, Keyes, Pendergrofs, alias Pren-
dergrafs, — Bryerly, Trevor, Sir
George Maxwell, Durance, a Fleming,
Chriftopher Knighdey, Lieutenant Kmg. —
Holmes, Sir William Parkyns, —— Rookwood,
wherever they may be found, and to carry them be-

fore the next yufiice of Peace or chief Magiftrate,
who is hereby required to commit them to the nexp

Caok there to remain until ibey be thence delivered

b



i6g6, Weftm; for High-Treaforic

4>' due Courfe of Law. A::,! Bis Majejly doth here-

by require the /aid Jujiice, or other Magiftrate, im-

mediately to give Notice thereof to Him or His Privy

Council. And for the Prevention of the going of the

faid Perfons, or of af^ other^ into Ireland, or other

Parts beyond the Seas, His Majefty does require and

command all His Officers of the Cufloms., and other

His Officers and Subjedls of and in the refpe5live

Courts and Maritime Towns and Places within His

Kingdom of England, Dominion of Wales, and

'Town of Berwick upon Tweed, that they and eve-

ry of them in their refpeliive Stations and Places.,

be careful and diligent in the Examination of all

Perfons who fball pafs or endeavour to pafs beyond

the Seas, and that they do not permit any Per-

fon whatfoever to go^into Ireland, or other Places

beyond the Seas, without a Pafs under His Majeflfs

Royal Sign Manual until further Order. And if they

fhall difcover the faid Perfons above-named or any of

them, then to caufe them to be apprehended and fe-

cured, and to give Notice as aforefad. And His

Majefly does hereby Publifh and Declare to all Per-

fons who fhall conceal the Perfons above-named, or any

of them, or be aiding and affifting in the Concealing of

them, or furthering their Efcape, That they fhall be

proceeded againfi, for fuch their Offence, with the

utmofl Severity, according to Law. And for the

Encouragement of all Perfons to be Diligent and Care-

ful in endeavouring to Dijcover and Apprehend the

faid Perfons, We do hereby further Declare, That

whofoever fhall difcover and Apprehend the Perfons

above-named, or any of them, and fhall bring them

before fome Juflice of Peace, or chief Magtftrate,

as aforefatd, fhall have and receive as a Reward,

the Sum of One Thoufand Pound ; which faid Sum

of One Thoufand Pounds, the Lords Commiffiioners

of His Majeflfs Treafury are hereby Required and

Directed to pay accordingly. And if any of the Per-

fons above-named fhall Difcover and Apprehend any of

their Accomplices, fo as they may be brought to Juflice,

His Majefly does hereby Declare, That every Perfon

making fuch Difcovery, fhall have His Majefly's Gra-

cious Pardon for his Offence, andfhall receive the Re-

ward of One Thoufand Pound, to be pafd in fuch

manner as aforefaid.

Given at our Court at Kenjington, the 23d Day of

February, 16^5-6, in the Eighth Year of our

Reign.

GOD SAVE THE KING.

Mr. Phipps. My Lord, The different Penning of

the Claufes is not only in that Proclamation, but

it is the Language of every Proclamation that has

gone out for the Apprehending any of the Con-

fpirators.

• Mr. Att. Gen. My Lord, All that we fay in An-
fwer to this Objedion, is, That Mr. Harris is not

nam'd in that Proclamation.

L' C. J. What fay you to that Sir Bartholomew

Shower? He is not named in the Proclamation :

And fo if he hach difcovered and apprehended

the Prifoner, he has earn'd his Money, Kvhecher

he be Convifted or not, becaufe Rookivood's Name
is in the Proclamation, tho* his is not.

Mr. Phipps. Then, my Lord, with humble Sub-

miffion, here is another Proclamation wherein he

is nam'd, we defire that may be read-

Mr. Soil. Gen. And when it is read, it will be

as little to your Purpofe as the other.

Mr. Att. Gen. Let them read what they pleafe,

we need fay nothing at all to it.

Vol. IV.

L. C. y. Certainly upon this Proclamation,

there's no Objedion ; for he is intitled to his One
Thoufand Pound already, tho' Rookwood be never

convided. ,
<

Mr, Phipps. But is he not by this Proclamation

which mentions his Accomplices, intitled to his

Pardon? If fo, hefwears to fecure.himfelf.

L. C. J. By the Apprehending and Difcovering,'

he's intjtled to his Pardon,

Mr. Phipps. But not without he be brought to

Juftice; that is to fay, till he be convicted ; there-

fore he cannot be an Evidence to convid him.

L. C. y. That is, as to any that are there named,
if any of them difcover and apprehend one ano-

ther, it muft be fo as that they be brought to Juf-

tice; But if any Perfon that is not named there

does apprehend any that is, he is intitled ,to the

One Thoufand Pound, barely by the Apprehen-^

fion. ,

Mr. Phipps. Then there is another Proclamation

where they are both named, as Mr. Rookwood tellS

me.

Sir B. Shower. My Lord, We will fet this Mat-
ter right ; we will flnow the other Proclamation, in

which, if I am rightly inform'd, for I have noc

read it, Mr. Harris is nam'd.

Mr. Att. Gen. If you have not read it, I would

advife you not to trouble the Court with itj foi:

you will find the latter Part is reftrain'd to three

or four particular Perfons, of vvhich he is none»

Rookwood. I am named in the Proclamation.

Mr. Att. Gen. Ay, but read the latter Part of if,

and you will find you are not nam'd in the Claufe

that they referred to : You need not read the for-

mer Part of the Proclamation, we agree the Pri-

foner is named there ; but only look towards the

bottom, which is the Claufe that they refer to.

CI. of Ar. (Reads) And we do hereby further de^

dare. Sic.

Mr. Att. Gen. They have not confidered the Pro-
clamation, and therefore make an Objedion of

they don't know what.

Sir B. Shower. We are in your Lordfhip's Judg-
ment.

L. C. y. For what? See if you can make or

flate a Cafe for our Judgment.

Sir B' Shower. Mr. Rookrvood is mention'd in the

firft Proclamation, and Harris is nor, but there

are the Word Accomplices : He is likewife men-
tioned in the laft Proclamation, but not in the

laft Claufe of if. I confefs, if he had, it had been
plain it would have taken off his Teftimony ; but
now we muft fubmit it to you, whether he is not
an interefted Perfon, and confequently no good
Witnefs.

L. C. y. Truly I do not fee any Colour for the

Objedion. Is he not as well intituled to his One
Thoufand Pound, tho' Mr. Rookwood had never

bsen try'd, by the bare Apprehending of Mr.
Rookwood, as if he was convided ?

Sir B. Shower. No, my Lord ; becaufe the Words
are fo as he may be brought to Juftice.

L. C. y. That is not fo, as to any Perfon thac

apprehends one mentioned in the Proclamation,

if the Perfon that apprehends be not mention'd in

it, and named himfelf; if any one: that is noc

mention'd apprehend one that is mention'd, he
is intituled, by the Apprehenfion, to the One
thoufand Pound. If any one that is mention'd

apprehend another, then he is to bring him to Ju-
ftice J now Mr. Harris is not named in this Pro-
clamation, and fo as to the One thoufand Pound,
he ftands in the fame Condition as any other Per-

4 S fon
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fon that difcovered or apprehended one of the

Perfons there nam'd.

Sir B. Shower. But it feemshe was one of the

Confpirarors, becaufe he is himfelf defcribed in

another Proclamation.

Mr. Att. Gen. If it were fo, it would not be

material, nor any Manner of Objeftion ; but as

they have made their ObjeSion upon thefe Pro-
clamations, we think there is nothing for us to

give an Anfwer to.

Mr. Cotuper. Nay, my Lord, if it were fo, will

Sir Bartholomew Shower fay his Client is not

brought to Juftice, unlefs he be convided ? I am
fure the Words Convi£ied or Attainted^ are not in

the Proclamation.

L. C. y. There is nothing in it ; you muft fwear

Mr. Harris. (Which was done accordingly.)

Mr. 5*0/. Gen. Will you give an Account to my
Lord and the Jury, what you know of this Con-
fpiracy againfl: the King's Life, from the firft

Time you were acquainted with it, and what
Hand the Prifoner at the Bar had in it.

Mr. Att. Gen. Pray give an Account of the

whole Thing, your Coming over, and who fent

you, and upon what Errand, and the whole that

you know of this Confpiracy.

Capt. Harris. Upon the 14th of January laft,

the French Stile, New Stile, I was at St. Germains,

where I was fent for by King James, and was or-

dered to wait his Dinner till it was over, and ac-

cordingly I did wait till his Dinner was over, and
then 1 came in, and Col. Parker was with him,
and one Mr. Hare, who is alfo mentioned in the

Proclamation, was there alfo : The King told me
he was fenfible I had ferved him well, and now
he had an Opportunity of doing fomething for

me; he told me he would fend me into England,
where I (hould be fubfifted, and I was to follow

the Orders of Sir George Bardey, and according-
ly he order'd me ten Lewidores to be paid by
Mr. Caroll, who is Secretary to the late Queen,
and Col. Parker went along with me, and Mr.
Hare, to Caroll, and told him he came from the

King, and we had the Lewidores, and we went
to Calais, in Order to our coming over hither:

But we were told if we were wind-bound, that

the Money we received would not bear our Char-
ges; there was Orders given for our further Sub-
fiftance at Calais, to the Prefident there. Accor-
dingly we came to Calais, and the Wind did not
ferve us for eight or nine Days; and while I

ftay'd there, the Money that I fpent at Calais

was paid by the Prefident oi Calais, Monfieur La-
tour. Afterwards I landed in England, near Rom-
vey Marfh, as I was told, and I came to the Houfe
of one Hunt, and he provided me and my Com-
rade with a couple of Horfes; and coming from
thence, I came in the firft Place to one Tucker's

an Apothecary in Sandway, and next from thence
we came to Rochefter, to Charles Crofts*s, and
from thence in a Coach to Grave/end, and from
thence by Water to London: That Night we lay

in Grace-Church fireet at an Inn, it being Night,
the Night-Tide, and fomething late. The next
Day I came to a Lodging at an Acquaintance's of
my Comrade's, Mr. Hare, at the Vnicom in Brown-
low-ftreet, one Mr. Watemans. The next Night
I went to look for Sir George Bardey, whom the
King told me I (hould certainly find by fuch a
Sign of a white Handkerchief hanging out of his

Pocket, on Mondays and Thurfdays, in Covent-

Garden^ where his Walk was to be in the Even-

ing, becaufe he was not to appear in the Day..

Time openly. It happen'd that upon Monday
Night after I came to Town, I went there, and
did not find Sir George Bardey according to the

King's Diredion, which I admired at ; but there

was one Mr, Berkenhead, who told my Comrade,
a Day or two after. That Sir George Bardey would
needs fpeak with me, and accordingly I met with

him ; and he asked me how the King, Queen,
Prince, and Princefs did, and I told him they

were very well; I told him I was appointed to

attend him, and obey his Orders. He told me he
had no Money at prefent, but in two or three

Days he would fend fome ; and fo he did, by
Major Holmes. I had five Shillings a Day for

Subfiftance, and I had no Horfe; and when I

had a Horfe, it was fix Shillings a Day; after

which rate I had Subfiftance for a Month at five

Shillings a Day, Guineas going then at Thirty
Shillings. Major Holmes paid me the Money by
Sir George Bardey's Order, as he told me, and he
afterwards gave me a Guinea, and that was the

firft Saturday when the Aflaffination was defign'd;

for that we told him we wanted Money, and it

was not reafonable we (hould take our Horfes out

of the Stable before we paid for them: And I

met Sir George Bardey feveral Times at Covent~

Garden, and he told me it was a fufpicious Place,

and defired me not to come any more there ; but

when he had any particular Orders to give me, he

would give me Notice of it where I (hou'd meet
him; and accordingly I did meet him feveral

Times.

Mr. Att. Gen. Now, Sir, will you tell what you
know as to the Prifoner at the Bar.

Capt. Harris. As to Mr. Rookwood, the Saturday

that the Affaffination was defign'd to be, the firft

Time that I knew of it, I met Mr. Rookwood, at

one Mr. Burck's Lodging, where he was up, and I

faw him in a great Hurry and fome Confterna-

tion, and in came M. Bemarde ; I ask'd him the

Meaning of it, and what they were going about j

and Mr. Rookwood told me, if I wou'd go down to

Captain Counter I (hou'd know; accordingly I

went, and to the beft of my Remembrance, he

gave me a little Note to Captain Counter, but that

I am not pofitive in. I went to Captain Counter,

and as foon as ever I came, he told us, We muft be

immediately ready to go to Turnham-Green.

Mr. Att. Gen. Where was that ?

Capt. Harris. At the Woolsack, that was the

Sign as near as I remember. Mr. Hare

and I were ordered together to come there, and
there was Mr. Hungate, who had been there fome

Time, and when I came in, ^\x George Bardey did

declare Laughing, Jhefe are my Janifaries : And
he talk'd fomething of bringing the Garter, and

of attacking the Coach ; but he went out of the

Room, and afterwards he came in and declared,

We were all Men of Honour, and that the Bujinefs

xve were going about, was to attack the Prince of

Orange; but Durant came in after that, and faid,

The Prince of Orange did not go out that Day.

When he talk'd of attacking the Prince of Orange^

I was very much ftartled, not knowing any Thing
of it before; and I came the next Morning to

Mr. Rookwood, and ask'd him if we were to be

the Murderers of the Prince of Orange, fays Mr.
Rookwood to me, / am afraid we are drawn into

Jome fuch Bujinefs ; hut if I had known it before 1

came over, I f?ould have begg'd the King's Par--

don at St. Germains, and not have come over hi'

2 ther :
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thet \ find faid I, 7/j/y is vsny finet_ -we have' fervd
to a very good Purpofe, to be fent over upon fuch an
Errand and Account. After this Mr. Rookwood,
and Mr. Lowick, and I, had a Meeting at Red-
Lyon-Ftelds, where we did difcourfe about the
Matter. I did often declare againft it, Thatit
vvas fo barbarous a Thing, that no Man of Honour
almoft would be guilty of it ; but Major Lowick
anfwered, That we were to obey Orders, for fure

Sir George Barcley wou'd not undertake a Thing of
that Nature without Orders.
Mr. At. Gen. Pray what faid Mr. Rookwood?
Capt. Harris. He own'd it was a barbarous

Thing ; but he was fent over to obey Sir George

Barcley's Orders, which he had feveral Times de-

clared he was refolved to do ; upon that we part-

ed : fo afterwards I came to Mr. Rook-wood's Lodg-
ing; it was the Saturday Morning I came to him,
and fo went to ^\r George Barcley's; while he was
there, Mr. Rookwood gave me a Note, naming fo

many Names, particularly Mr. Hungate, Mr.
Hanford, Mr. Hare, and his own Name at Top,
not the Name that he is arraigned by here; but

a (ham Name that he had, as the reft of us all

had fham Names, which at that Time we went by.

Z,. C. y. What was your Name?
Capt. Harris. My Name is Jenkins.

L. C y. Who gave you that Name?
Capt. Harris. King James at St- Germains, and

he gave Mr. Hare the Name of Guiney, and Mr.
Rookwood's Name was Roberts. King James told

us in his Bed chamber, We were to go by thofe

Names.
Mr. At. Gen. Pray Sir, what did Rookvjood Cay to

you, when he gave you that Lift?

Capt. Harris. He told me, he was to go to lurn-

ham Green, and I was to go along with him, and
fays he to me fmiling, Tou Jhall be my Aid de

Camp; and get the Reft of the Gentlemen ready,

and accordingly I went to look for feveral of the

Perfons ——— particularly for Mr. Blackbume

:

When I came back again, 1 found him lying on

his Bed, and that Sir George Barcley had told him

the Prince of Orange did not go out that Day,
and from thence we went to Dinner, where Ma-
jor Lowick din'd with us, and Mr. Bernarde and

Major Lowick feeing me in a Heat, ask'd me.

Why I was in fuch a Sweat? I told him I were

getting thofe Men ready for Mr. Rookzwod, who
had made me his Aid de Camp: Says Major
Lowick to me. You may very well do it, for you

have Six Shillings a Day allow'd you, and I have

nothing ; I bring two Men at my own Charge.

Said I, Major Lowick, I wonder you don't apply

your felf to Sir George Barcley, and then I believe,

you may be fubfifted too. He anfwer'd me. He
did not think it worth the while to trouble him,

fince he had never fpoke to him of it before:

and Rookwood, and Bernarde, and Lowick, and my
felf, feveral Times met in Red-Lyon. Fields, and

talk'd of attacking the Prince of Orange.

Mr. At. Gen. Who did?

Capt. Harris. Rookwood, Bernarde, Lowick, and

my felf.

Mr. At. Gen. Pray Sir, let me ask you one Que-
ftion. Where was your Horfe at firft ?

Capt. Harris. At firft it was at my Lord Fe-

verfham's Stables, as they told me, in Somerfet-

Houfe.

Mr, At. Gen. Where were the other Perfons

Horfes ?

Capt. Harris. There was Mr. Hungate's and Mi-.

Hare's Horfes in the fame Place, at the fame Time,
as they told me.

Mr. Att. Gen. How came you by your Horfe
there ?

Capt. Harris. Maj. Holmes did deliver my Horfe,
and committed it to my Care, and I carry'd it

thence to another Place.

Mr. At. Gen. Did you obferve there was any
more Horfes there ?

Capt. Harris. I believe there was Five or Sixj

as near as I can guefs.

Mr. At. Gen. Do you know where Rookwood was
to have his Horfe?

Capt. Harris. He had a Horfe; but whence he
had it I don't know.
Mr. At. Gen. Had you any Arms delivered

you ?

Capt. Harris. Yes, I had by Capt. Counter.

Mr. Conyers. Were you at no other Place toge-
ther that Saturday Night, the 22J of February^

becaufe you fay you din'd together.

Capr. Harris. Yes, we were at the Bear Ta-
vern.

Mr. Conyers. What Difcourfe pafs'd between you
there ?

Capt. Harris. They were talking about the Af-
faffination ; but what any particular Perfon faid^

I cannot tell.

Mr. Conyers. Pray who were there ?

Capt. Harris. There was Mr. Knightley, Cap-
tain Rookwood, and Mr. King; and Knightley went
out, and came in again, and declared, we muft
have a great deal of C^^re of our felves, or we
fhould be taken up : and he whifper'd at firft, and
afterwards I ask'd him what it was; and he told

me, and faid, We mufi have a Care of our felves.

Says Mr. King, flaring this Way with his Eyes,
Surely God Almighty is on our Side; and fo we
parted.

I. C. y. When was this ?

Capt. Harris- This was the Night "of Saturday

the 22d, when it was difcover'd ; for fome o£

them were taken up the next Day.

Mr. At. Gen. Was Rookwood there at that Time
at the Bear Tavern ?

Capt. Harris. I cannot pofitirely fay whether he
was or not.

Mr. At. Gen. What Difcourfe had you there?

Capt. Harris. We talk'd of Aflaffinating the

King; but what it was in particular, I cannot

tell.

L. C. y. Was Rookwood there?

Capt. Harris. Yes, I believe he was ; but I can-

not pofttively fay.

L. C. y. You fay it was the hH Saturday that

the King was to go abroad, that you apprehend-

ed you were difcovered.

Capt. Harris. Yes, wc apprehended we were
difcovered before that; for Mr. Lowick told me,
that three or four Days before, in that Week, that

his Name, and one Harrifon's, were given into

the Council, and another, and another. Two or

Three of them, as he told me ; I think Three or

Four ; and upon that Account Major Lowick^ went

from his Lodging, and did not lie at his Lodging

the Night before; and I came to Major Lowick,

and he told me the fame Thing at the King's-Arms
Tavern,

Mr. At. Gen. Can you remember what Difcourfe

you had that Saturday Night?

Vol. IV. 483 Mr^
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Mr. Cowper. You fay that on Saturday the 2 2d,

Mr. Rook-wood gave you the Lift.

Capr. Harris, I do not fay it was the 2 2d, for

I cannot fwear to the Day of the Month ; but it

was the fecond Saturday that we were to have

gone about this Bufinefs.

Mr. Cowper. You fay he gave you a Lift of

Names: Pray, when he gave you that Lift, what
Difcourfe happened in the Room, juft before, or

after the giving of the Lift?

Capt. Harris. Sir, I think I told the Court that

before.

Mr. Coivper. Sir, I defire you would repeat it.

Capt. Harris. My Lord, I humbly defire to

know whether I am to anfwer that Gentleman that

Qiieftion ?

L. C. y. Yes, you are to anfwer, being upon your

Oath, and to tell the whole Truth.

Mr. Cowper. I asked him the Queftion fo fairly,

what Difcourfe introduced the giving of the Lift,

and what followed upon it, that I perceive this

Gentleman does not know which Side I am of.

Capt. Harris. Mr. Rookwood faid we were to go

to I'urnham-Green ; and he told me, that I was to

be one of his Party, that we were to attack the

Prince of Orange.

L. C. y. You fay you were to be one of his Par-

ty ;
pray was it there that he told you, you ftiould

be his Aid de Camp ?

Capt. Harris. Yes, he did tell me I was to be

his Aid de Camp.

Mr. Phipps. Whofe Hand-writing was that Lift?

Capt. Harris. I cannot tell, I had it from that

Gentleman.

Mr. Phipps. But whofe Writing was it ?

Capt. Harris. Indeed I know not his Hand-
writing, and therefore cannot tell whofe it was:

He is for his Life, but I believe he cannot deny

any Thing that I have faid, I fuppofe not: I

fhould be very forry to accufe Mr. Rookwood of

any Thing that was not true.

Mr. Phipps. Pray whofe Names were in that

Lift?

Capt. Harris. I have mention'd Mr. Hare, Mr.
Hanford, Mr. Blackbumey my felf, and you Mr.
Rookwood, had your own Name at Top.

Rookwood. What is that Blackburne ?

Capt. Harris. He is a Lancafhire Man.
Rookwood. It's a very ftrange Thing I fhould give

you a Lift with a Man's Name that I don't know,

I declare it, I know no fuch Perfon.

Capt. Harris. Mr. Rookwood, I believe you are

very fenfible I do not accufe you of any Thing
that is not true.

Mr. Phipps. When did you fee that Lift laft?

Capt. Harris. He gave it into my Hands, and

had it from me again, or I threw it away after-

wards.

Rookwood. But you that were to be an Evi-

dence ought to have kept it to juftify your Evi-

dence.

Capr. Harris. Truly I did not intend to have

been an Evidence at that Time.
Mr. Att. Gen. If rhey will ask him any Quef-

tions, let them.

Sir B. Shower. No, indeed, I will ask him no

Qiieftions.

Mr. At. Gen. Then, my Lord, we have ano-

ther Piece of Evidence which we would offer to

your Lordftiip, which is not direft Evidence a-

gainft the Prifoner, but only to prove a Circum-
ftance or two of what has already been fworn:

We do acknowledge, my Lord, it does not affed

Mr. Rookwood, but only to ftrengthen and confirm
what they have fworn.

Sir B. Shower. With Submifllon we hope it will

not be Evidence fit to be given as to the Prifoner

at all ; for becaufe a Man may fwear true in the
particular Citcumftance of a Thing, that there-

fore he fwears true what he fwears againft the Pri-
foner, I think is no Confequence in the World.

I. C. y. It is a Thing diftinft and foreign to the
Matter, as to Mr. Rookwood.

Mr. Att. Gen. My Lord, we do not fay it dired-
ly affefts Mr. Rookwood; but when your Lordftiip

has heard it, we ftiall fubmit it to you, how far

it confirms even the Evidence given againft him,
Mr. Conyers. My Lord, we fay the Prifoner was

to have his Horfe from Somerfet-Houfe ; and that
there were Horfes plac'd there for that Purpofe
we are going to prove.

Mr. Att. Gen. My Lord, it is one entire Con-
fpiracy, in which every one had his Part; one
was to have his Horfes and his Party in one Place,

and another in another : Now that there were at
fuch Time fuch Horfes at Somerfet-Houfe, and
thofe Horfes were delivered out from Somerfet-

Houfe, is certainly a Confirmation of the Truth of
what the Witnefles have faid.

L. C, y. It is fo. If that be it you offer, it is

very material.

Mr. Conyers. We (hall prove. That upon the
Difappointment on the firft Saturday, the 15th of
February, they were to be ready againft the 2 2d;
and you will hear how the Horfes were difpos'd

of in the mean Time. Call Chamberlain^ Maskel,

and Allen.

Mr. Att. Gen. Call any one of them, I believe ic

is enough.

Mr. Chamberlain appeared, and was fworn.

Mr. At. Gen. Pray will you give my Lord, and
the Jury an Account what you know of any Hor-
fes that were brought to Somerfet-Houfe about Fe-
bruary laft, and how long they ftay'd there ?

Chamberlain. There was fix Horfes.
Mr. At. Gen. Who brought them in.

Chamberlain. They were fent in by fome Per-
fons in Mr. Lewis's Name.

Mr. At. Gen. Had you any DireQion to take

Care of them?
Chamb. Mr. Lewis fent in a Note to take Care

of them for a Night or two.

Mr- At. Gen. Who carried them away ?

Chamb. I cannot tell: Some People came to fee

'em that I never faw before, and they took care

of them J I know not who they were, and Inever
faw them fince.

Mr. At. Gen. What Time was it that they came
for them ?

Chamb. It was about the middle of the Day.
Mr. Att. Gen. What Month was it in ?

Chamb. I think it was much about the latter

End of February, to the beft of my Remem-
brance.

Mr. At. Gen. How long was it before the Plot

was difcover'd.

Chamb. It was about a Week, or a fmall Mat-
ter, before the Plot was difcover'd, to the beft of

my Knowledge.

Mr. At. Gen. How long ftaid the Horfes there

at Somerfet-Houfe?

Chamb. Three of them ftaid a Night or two

;

but the other three of them about a Matter of

a Week or ten Days-

Mr.
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Mr. At, Gen. Who ownM thofe Horfes ?

Chamberlain. They were fent in, in Mr. Le-wii's

Name; but who own'd them I cannoc tell in-

deed.

Mr. Conyers. Then fwear John Allen. {Who was
fworn.)

Pray tell my Lords and the Jury, what you
know concerning any Horfes about the Time of
the Breaking out of the Plot.

Mr. At. Gen. We mean in Somerfet-Houfe Sta-

ble,

Allen. There was feven Horfes came in.

Mr. Conyers. Who brought them?
Allen. There was Six in the firft Place; one

came in afterwards in the Evening.

Mr, Conyers. By whofe Order were they brought
there ?

Allen. By Mr. Lewii's Order.
Mr. Att. Gen. How long did they ftay there ?

Allen. Some of them ftaid there feveral Days

;

Three of them went away the next Day ; as I

think.

Mr. Conyers. Do you remember about what time

thofe Horfes were brought thither ?

Alien. They were brought there, I believe,

about feven or eight Days before the Plot broke
out.

Mr. At. Gen. My Lord, We only call thefe Wit-
nefles to confirm the Teftimony of the others,

that there were fuch Horfes there at that time,

and for the prefent we reft it here.

L. C. y. Then, Gentlemen, what fay you to it

for the Prifoner ?

Sir B. Shower. If your Lodfhip pleafe, we are

of Council for the Prifoner ; and that which we
are to infift upon is this, which we fubmit to your
Lordfbip's Judgment. In the firft place, whether
here be two Witnefles againft the Prifoner to prove

this Treafon according to the Statute of Edw. 6.

which requires two VVitneffes in High-Treafon,
and lawful Ones; but that in the firft Place we
fay there are not two Witnefles at all, at leaft not

to any Overt-Ad that is laid in this Indifiment.

As to what Captain Porter fays of what pafs'd

between him and Durance, the Dialogue between
them where Rookwood was prefent, we are in your
Lordftiip's Direftion ; and we doubt not but the

Jury will take it into their Confideration, how far

that affefts the Prifoner; that he (hall not be con-

cern'd in any Tranfadion between Mr. Porter

and any other Perfons; none of their Declara-

tions, none of their treafonable Pradices, can be

imputed to or affeft him in any way whatfoever.

Now all that Captain Porter fays of Mr. Rook-

wood, is, that he was once at the Globe Tavern,

and there was a Difcourfe about this Matter; and
then he tells your Lordfhip of a Dialogue be-

tween him and Durance, and an Account of what

pafs'd between them ; but he does not fay any

Thing of Mr. Rookwood being any Ways con-

cern a in the Matter, but only that he dropped

this Expreffion, It was a defperatc Adventure, a

dangerous Enterprize, and he feemed againft it,

but in the End he concluded with fomething in

French, which what they are, and what they

mean, we muft fubmit to your Lordfhip and the

Jury; he interprets it, when Sir George Barcley

faid he muft have a Share in it, then Rookwood

replied, There's an End of it. But there is not

one Word of Agreement fworn to, that Mr. Rook-

wood fpoke to (hew his Confent. There is but

one Time more that Mr. Porter fwears to, about

the Prifoner at the Bar, and that is, ac his Lodg-
ings in Little Rider-flreet- for as to the other

Confults, M.r. Rookwood was not prefent there : It

feems there was a Difcourfe about the Aftair, but

that Rookwood faid nothing, but went away

;

there was not fo much as the leaft Intimation of

an Agreement to any fuch Defign, or Approbation
of what was agitated in the Company, and we
infift upon it as to this in Point of Law, that it

amounts to no more than Mifprifion of Treafon at

nioft. My Lord, I will not now contend about
Notions, nor will I argue whether Confulting and
Agreeing be Evidence of an Overt-Ad ; I fub-

mit to your Lordftiip's Diredions, notwithftand-

ing the Variety and Difference of Opinions that

have been.

L. C. y. Sir Bartholomew Shower, I know not

what Variety of Opinions you mean; there have

been fome Difcourfes in Pamphlets I agree, but it

was always taken and held for Law, that Confult-

ing and Agreeing was an Overt-Ad.
Sir B. Shower. Here is no Evidence of any A«

greement.

L. C. J. Pray let us hear what you fay to that.

Sir B. Shower. It is not the being prelent where

Traytors do confult and confpire the Death 01

the Ring, unlefs they adually agree; nor is it

Evidence fufficient to guide or prevail upon a Ju-

ry's Confcience, to affirm upon their Oaths, that

fuch a one is guilty of High-Treafon, becaufe fuch

a one was there and faid nothing at all ; for the

not difcovering afterwards, nor accufing is no Evi-

dence at all againft Mr. Rookwood. As to Mr.
Harris, he gives you an Account of a great deal

that does not affed Mr. Rookwood, neither all that

paft at St. Germains, nor in their Journey into

England, for all that may be true, and yet the

Prifoner no way concern'd In it. As to what he

affirms of the Prifoner, we ftiall fubmit it to your

Confideration : What it amounts to, and all that

his Depofition comes up to, is, That Mr. Rook-

wood complain'd that he was to obey implicitly

Sir George Barcley's Orders; and Harris gives an

Account but of one particular Time that Mr.
Rookwood undertook or did agree to be concern'd

in this Matter ; it was but once, and that was,

when he gave him the Note of thofe that were

to go to lumham-Green, and that he was to be

his Aid de Camp: And as to that, we (hall give

you an Account by Witneffcs whom we (hall call,

that thefe two WitnefTes ought not to be believed

as to what they have fworn, tho' they do not

come up to make two Witneffes according to Law
upon this Indidment: What they have faid as to

this Man is not credible, tho* they may fpeak true

as to others ; and no Doubt there was a barba-

rous Confplracy ; it appears there was fuch, be-

yond all Exception and Contradidion ; and the

Perfons that have been condemn'd as Confpirators

have acknowledg'd it : But, my Lord, that which

is now before your Lordfhip and the Jury, is, to

enquire whether the Prifoner is concern'd in this

Affair at all, and how far; and we hope the Jury
will be of Opinion he is not concern'd. The
Heinoufnefs of the Crime, and the Aggravations

of it, being to be abhorred by all Mankind, we
think ought not to fway with the Jury, nor Influ-

ence their Judgments to believe a Witnefs ever

the fooner in accufing any other Perfon; it ought
rather to have a contrary Allay; for the greater

the Crime is, and the farther off from having any
tolerable Opinion in the World, they ought to

cxped
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expect; the greater Proof j and no one is to be

prefum'd guilty of fi<ch an Aft, without very fuf-

ficient Evidence of itj and the greater the Crime,

the Proof ought to be the more pofitive and un-

deniable : It is not their being plainly poiitive that

is fufficient, but whether it is fuch that is good in

Law, and about that we are fure your Lordfhip

will give true Directions in point of Law : and

whether the Witneffes be credible or no, muft be

fubmitted and left to the Jury, after we have

call'd fome Witneflfes, who will give you an Ac-

count of their Reputation.

Mr. Phipps. My Lord, we humbly infift there

are not two Witneffes, fuch as the Law requires,

to prove the Charge upon this Indiftment againft

the Prifoner : The two Overt-Ads that touch Mr.

Rookivood, are firft Confulting and Agreeing how
to kill the King; the other is the finding Arms
and Horfes for that purpofe : But as to this lat-

ter, the finding Arms and Horfes, there is not

one Evidence that comes up to it : And as to the

former, the Confutations, whether there be fuffi-

cient Evidence that comes up to that, is very much

a Queftion with us : But we fay, with Sqbmiffion,

there are not two Witneffes in that Cafe; for Mr.

Porter fays only what he was told by Sir George

Barcley, that Sir George propofed this Matter;

but withal he tells you, that when Sir George

Barcley propofed it, and Mr. Rookwood was in-

form'd what the Defign was, he was fo far from

Confpiring, Confulting, or Agreeing to do it, that

he faid it was a barbarous Aft, and he recoil'd at

it. Then at laft fays Sir George Barcley, Tou mufl

command a Party-

L. C. y. Well, and what faid Rookwood then?

Mr. Phipps. Porter fays, he then faid. There's

an End of it. Now, my Lord, what Evidence is

this of a Confultation and Agreement ? And this

is all that Porter fays. As to what Mr. Harris

fays, we are to confider whether the Lifl: given to

him be an Overt- Aft; and there the Point in

Queftion is. Whether that Lift can be given in

Evidence againft Mr. Rookwood, upon this late Aft
of Parliament, as an Overt-Aft, it not being laid

in the Indiftment ? There is indeed an Overt-Aft
of a Lift laid in the Indiftment, as given to Cran-

burne, but none as given to Mr. Rookwood.

L. C. J, Pray take the Evidence right : Firft,

What will you make an Overt-Aft? What do
you think when there is a Debate among divers

Perfons about killing the King ?

t Sir B. Shower. With Submiffion that will be no
Overt-Aft, if there be a Debate of fuch a Mat-
ter, tho' he be prefent.

Z,. C y. Aye ; but when there is a Confult, and
upon Debate a Refolution is formed, and tho' he
does at firft diflike it, yet when he is told he muft
command a Party, he fays he is content, or there's

an End of it; What do you make of that?

Sir B. Shower. He faid he did not like it. It was
a barbarous defperate Defign.

L. C. y. It's true, but when Sir George Barcley

faid he fhou'd command a Party, he acquiefced,

and faid there was an End of it: There was a

Difcourfe about Cutting off the King, and chat

was agreed upon in the Company at that Time

;

and tho' at firft he did not like it, yet he might
afterwards agree to it.

Sir B. Shower. |My Lord, that is it which we
deny; we fay there is no Proof of his Agreement
to it.

L. C.y. Capt. Porter fays, he did declare that

he faid he look'd upon ic as a defperate Defign,

and was averfe from being engaged in it, but af-

terwards did agree to it ; Whether is not that fuch

an Overc-Aft, as is laid in the Indiftment?

Sir B' Shower. My Lord, We muft beg Leave
for the Prifoner in a Cafe of this Nature, that ic

may be recollefted what the Evidence did fay.

Mr. Porter did not take upon him to affirm that

Mr. Rookwood confented to it, but only faid, There

was an End of it. Now we muft leave that to

the Jury, what they can make of fuch a doubtful

Expreffion,

L. C, y. Call Mr. Porter in again.

Mr- Conyers. My Lord, the firft Meeting Mr.
Porter fpeaks of, where the Prifoner Mr. Rook-
wood was, is at the Gkbe-Taijern, where this Dif-
courfe was; the next Meeting that he fpeaks of,

was on the Friday Night, before the firft Saturday

when the Bufinefs was to be done, and afterwards

he met at Porter's Lodgings, on Saturday Mornint^,
in Rider-ftreet.

Then Capt. Porter came in again.

I. C y. Hark ye, Mr. Porter, the firft Time
that this Matter was propofed, when Mr. Rookwood

was prefent, you fay was at the Globe Tavern,

Capt. Porter. Yes, my Lord, it was.

L. C. y. And you fay he diftik'd it, and did not
care to be concern'd in it.

Capt. Porter. Yes, my Lord, he did fo.

I. C. y. Well, What faid Sir George Barcley?

Capt. Porter. Sir George Barcley faid he ought to

obey his Orders, for he had fuch a Commiffion
for fuch a Thing, and he drew out a Scheme how
it was to be done ; and when Sir George Barcley

told Mr. Rookwood he (hou'd command his Party,

he replied in French,

There's an End of it.

L. C. y. This was at the Globe-Tavern, Was it

not?

Capt. Porter. Yes, my Lord, it was.

Mr. Jt. Gen. Pray then, Capt. Porter, let me
ask you another Queftion, Was he afterwards

with you at any other Meeting, and when and
where ?

Capt. Porter. He was with me upon Saturday the

i5thj at my Lodging in Little Rider-jlreet, where
was Sir George Barcley and other?.

Mr. At. Gen. What Difcourfe happen'd then, I

pray?

Capt. Porter. They did there difcourfe the

whole Matter, and Sir George Barcley was not for

going at that Time, becaufe there was fo many
People that went with the King; that there wou'd
not be a good Opportunity to effeft the Defign

:

But I told him they would go oft" after the Hunt-
ing was over, and I'o it was agreed upon to go on
with the Undertaking.

Mr. At. Gen. Pray, at that Time did Mr. Rook-

wood pretend to diftike the Aft'air, or refufe to be
any Way at all concern'd it?

Capt. Porter. No, my Lord, I can't remember
that he fpoke one Word.

L. C. y. Was Mr. Rookwood there?

Capt. Porter. Yes, there was Mr- Rookwood, Sir

George Barcley, and Mr. Durance.

Mr. At. Gen. And had you Difcourfe at that

Time about this Bufinefs?

Capt. Porter. Yes, my Lord, there was that

Objeftion made of fo many People going with

the King, and I made that Anfvver that I tell

you.

2 L.c.y.
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I, C. 3^. Why then, fuppofe at the Ghbe Taveriiy

fuch an Expreflion had not dropt from the Prifo-

ner, but a Man is prefenc at two Confults that

are held about the Death of the King, but lays

nothing either at the firft or fecond, What wou'd
you make of that Cafe ?

Sir B. Shower. My Lord, I confefs this is a Cafe

of a very barbarous Nature, of which I hope my
Client will acquit himfelf : But I think we have

the Authority of Parliament on our Side, that

this does not amount to a Proof of Treafon. It

feems they lay a Screfs upon this, that Mr. Rook-

ivood came to Captain Porter's Lodgings on the

Saturday Morning the ijch: But then take the

Cafe as it is; for ought 'that does appear upon
the Proof, he knows not, upon what Account the

Meeting is, beforehand, I think that is the Cafe

of my Lord Rujfel, upon which the Reverfal of

his Attainder went, that the Evidence came
fiiort, and that it was but Mifprifion; for the

Evidence was. That he was prefent at the fuppo-

fed Declaration's reading, but faid nothing at all

to it.

L. C. J. But I fpeak of two Meetings; there was

but one.

Sir B. Shower. My Lord, I do not know whe-

ther there were two Meetings or one then : But

this is the Ground we go upon, there ought to be

two Witneffes : And if there be two Meetings up-

on fuch a Defign, the fecond may be is accidental,

and it does not appear to be a defii^n'd Meeting;

and there was no Appointment of Mr. Rookwood

to be there, nor any Negotiation by way of Mef-
fage or otherwife, to that Purpoi'e. Is this, my
Lord, an Overt-Ad? Suppofe a Man be prefenc

at a Confult about treafonable Pradices, and he

ufes Words that are indifferent; it is true, in the

Cafe of a Wager it amounts to an Aflent, but it

hardly will come to that when People meet by Ac-

cident, or for they don't know what.

L. C. f' How is this by Accident?

Sir B. Shower, It does not appear that it was by

Defign or Appointment.

Z,. C J. They were Acquaintance.

Sir B. Shower. He had no Acquaintance with

him but in Sir George Barcley's Company,

L. C. y. But beiides, there was an exprefs Con-

ffent at the Globe Tavern^ when Rookwood faid,

There is an End oj it.

Sir B. Shower. That is as much as to fay, I will

not do it, I will not go with you

Mr. Sol. Gen. Sir G. Barcley was the Perfon

whotn they were to obey ; and Harris tells you he

told them what they were to do, and fix Horfes

were firft plac'd, and three of them afterwards

remov'd.

Sir B. Shower. That won't affed him what Sir

George Barcley faid, any more than Lewis's appoint-

ing of the Horfes.

L. C. y. Then here is another Thing, Why
did he give a Lift to Mr. Harris? the Lift that

was given had Mr. Rookvmd's Name at Top, as

he was to command the Party, and there was

Harris's Name and Hare's Name as of his Party ;

that is, their feign'd Names: M. Roodwook's feign-

ed Name was Roberts that was at Top, and they

were to go to I'ltrnham-Green, and Rookwood told

Harris, he fhould be his' Aid de Camp.

Sir B- Shower. My Lord, for that I think we

have a Point of Law, that we apprehend will turn

off all that Evidence, and fure we msy take that

Exception now: The Words of the Ail are. That

no Evidence fnall be given of any Overt- A.ct that

is not exprefly laid in the Indidtment. Now
cannot I (hew upon this Indiftment, that there is

no Overc-Aft in fuch a poficive direft Manner as

they now urge about this Lift? Will hot that fa-

tisfy your Lordfhip's Judgment to fet afide all this

Evidence? To make the Indidment good for

Treafon, there ought to be a CompafFing of the

Death of the King laid, and an Overt-Ad laid

declaring that Compaffing; but no Evidence is to

be given of any Overc-Ad that is not laid itl the

Indidment.

L- C y. You are not to take Exceptions to the

Indidment now, but only to the Evidence,

Sir B. Shower, I have this one Exception more

;

there is never a Quodque, nor a yuratores ulterius

prafefJtant.

L. C. y. There does not need ; but that is a

Fault, if any, in the Indidment, and is not to be

ftirr'd now.

Sir B. Shower. If there be not a Prefentment

by the Jury, then there is no Overt-Ad alledg-

ed : And if there be no Overr-Ad alledged, or

no fuch Overt-Ad, then we are within the Words
of the Ad, That no Evidence (hall be given of

any iuch Overt-Ad but what is alledg'd ; and

it is, if not exprefsly alledg'd, asif it were not

alledg'd at all: Now here it is very loole, &c.

iidem Chrifiophorus Knightley, and fo it goes on with

the reft, did fo and fo. There is a Prefenrnienc

at firft, that they did compafs and imagine the

Death of the King ; and then the Indidment comes

farther, and fays, that Forty Men (hould do this

Bufinefs, and of thofe Forty chefe four (Ivould be

fome ; and then the iidem bought Hories and

Arms, and fo it muft go to the laft Antecedent,

and then there is no exprefs alledging of any O-
vert-Ad, and then it is as if no Overt-Ad at all

was alledg'd.

L. C. y. This Exception is not to the Evi-

dence, but to the Indidment: Ic begins, yura-

tores prefentant quod; Does not that relate to all?

Sir B. Shower. No, my Lord ; and I can tell you

a Reafon why not: If it be not fo well alledg'd

as it (hould be, ic is in an Indidment as if ic

were never alledg'd at all ; and lb within the

Words of the Ad of Parliament this is not an

Overt-Ad alledg'd, and therefore they cannot

give Evidence upon it-

Mr. Sol. Gen. Truly, my Lord, I can't imagine

what they are doing, they are moving in Arrcft

of Judgment before a Verdid given: They fay

the Overt-Ad is not exprefly laid; Is that an

Exception to the .Evidence, or to the Indidment?

Sir B. Shower. If my Lord will pleafe to give us

the Liberty, we would fhew there can be no Ver-

did given upon this Indidment.

L. C. y. Certainly this is an irregular Proceed-

ing ; this is noc a Time of Exception to the Judg-
ment-

Mr. Phipps. Then, my Lord, we are in your

Judgment, as to the Proof that has been given:

If a Man be prefent at a Meeting of feveral Per-

fons, and there is a treafonable Debate about kil-

ling the King, and this Man is only prefent, but

neither aftents, nor makes the Propofal how it (hail

be done, whether the bare being filent, and faying

nothing, is fuch an Overt-Ad as fhall convid a

Man of Treafon.

L. C. y. I tell you, Confencing to a traiterous

Defign is an Overt-Ad of High Treafon, if that

Confenc be made to appear by good Proof: Now
tiae
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the Qiieftion is, What is a good Proof and Evi-

dence of this Confent? A Man is two or three

Times at a treafonable Confult for killing the King,
and though perhaps at the firft he did not, yet at

the fecond he did know that the Meeting was for

fuch a Defign, (fuppofe for the Purpofe there was
but two Meetings) and at the fecond it is deter-

mined to go on with the Defign ,• Is not that an
Overt- Aft, tho' it cannot be proved that the Pri-

foner faid any Thing ?

Mr. Phipps. If the firft Meeting is not a Con-
fent, or an Overt-Aft, neither will a fecond or a

third be, if there was no more done than at the firft,

but they are like fo many Cyphers without a Figure.

L. C. y. The firft Meeting poflibjy might be ac-

cidental, he might not know what it was for,

though that will go a great Way if he does not

diflent or difcover ; but when he meets again with
the fame Company, knowing what they had in

Defign ; Does not that prove a Confent ? That
was the Cafe of Sir Everard Digby in the Powder
Plot.

Mr. Phipps- But where it may be uncertain, my
Lord, whether it were with a good Defign, or
a bad Defign, that he met with that Company,
it ought to be taken moft favourably for the Pri-

foner: This Man might be prefent in Order to a
Difcovery.

L. C. J. But befides, that is not this Cafe ; you
are mooting upon Points that are not in the Cafe.

When Mr. Harris came to Mr. Rookwood, and find-

ing them in feme Diforder, and being inquifitive

what was the Occafion, he was fent to Counter

;

and when he difcovered what they were to go a-

bout, he afterwards meeting Mr. Rookwood, fays to

him, Are we fent over to murder the Prince of
Orange? fays Rookwood, if I had known of this De-
fign before I came from France, I would have beg-
ged the King's, that is, King ^^awa's Pardon, and
defir'd to have been excufed- Hereby he expreffes

his Knowledge of the Defign, and what he was to

do; and though he difliked, yet would obey
Orders.

Mr. Phipps. There is no Doubt, my Lord, but
he knew of it; but whether your Lordfhip will

conftrue his Silence as a Confent, in Treafon, is

the Queftion.

L. C. J. A Man is at frequent Confults about
Killing the King, and does not reveal it, it is a
great Evidence of his Confent.

Mr. Phipps. But it is not prov'd that he did aftu-
ally confent to it.

Mr. Soil. Gen. My Lord, we muft fubmit it to

your Lordlhip, whether this is not totally impro-
per and irregular at this Time ; they are arguing
how far tlie Evidence is to be believ'd, before the

Time proper for fuch an Argument comes.

Mr. An. Gen. If they will call their Witnefles,

let them ; or if they fay they have none, then

they may make their Obfervations upon the Evi-
dence; but elfe we defire we may be kept to the

ufual Method of Proceedings.

Mr. Phipps. With Submiflion, we thought it fit

to know the Opinion of the Court firft, if there

be two Witnefles againft the Prifoner ; for if

there be not two Witnefles, as the Law requires,

we need not trouble the Court with our Evi-

dence. •

Mr. S'o//. Gen. Then, my Lord, we muft defire

that the Record may be read of Captain Porter*s

Conviftion of Manflaughter; a Man that has been
guilty of doing fuch an AS, felonioufly, malici-

oufly, and voluntarily, as that is, fure is not a

competent Witnefs.

CI. of Jr. It has been read already.

Mr. Att. Gen. I thought we had been over that

Objedion before.

Sir B. Shower. We think it is proper for us to

move it now again ; for though it is no Objedion
to his being a legal Witnefs, yet we hope it will

influence his Reputation as to his Credit,- for

he that has been guilty of killing a Man in fuch

a Manner as the Indidment lays it, will find but

little Credit, we hope, with a Jury of Country-

men. But fince it has been read, and your Lord-

Ihip and the Jury have taken Notice of it, we will

call fome other Witnefles as to Mr. Porters Re-
putation and Behaviour, we think they will prove

Things as bad as an Attainder. I ftiall not open

them to your Lordftiip, but beg Leave to call our

Witnefles, who will acquaint you what they have

to fay.

Mr. At. Gen. Certainly, my Lord, you will not

think fit to let them do fo. I defire they would

not ufher in any Thing of Evidence without ac-

quainting the Court what they call them for : For

that were the Way to let them in to call Witneffes

to Things that are not proper.

L. C. y. Nay, without doubt it is not regu-

lar to produce any Evidence, without opening

it.

Mr. Att. Gen. For if it be for any Crime that

a Man may be prefentcd for, and there is no Con-
vidion; I think that ought not to be given in

Evidence to take away a Witnefs's Credit : l£

it be only to his general Reputation and Beha-

viour, fo far they may go, and we can t oppofe

it. Therefore I defire Sir Bartholomew Shower will

open to the Court of what Nature his Evidence

is.

Sir B. Shower. Well, I will tell you then what I

call them to.

L. C. y. You muft tell us what you call them
to.

Sir B. Shower. Why then, my Lord, if Rob-
bing upon the Highway, if Clipping, if Conver-

fing with Clippers, if Fornication, if Buggery, i£

any of thefe Irregularities, will take off the Cre-

dit of a Man, I have Inftrudions in my Brief, o£

Evidence of Crimes of this Nature, and to this

Purpofe againft Mr. Porter; and we hope that by

Law, a Prifoner ftanding for his Life is at Liber-

ty to give an Account of the Adions and Beha-

viour of the Witnefles againft him. I know the

Objedion that Mr. Attorney makes, a Witnefs

does not come prepared to vindicate and give an

Account of every Adion of his Life, and it is not

commonly allowed to give Evidence of particular

Adions; but if thofe Adions be repeated, and a
Man lives in the Pradice of them, and this Pra-

dice is continued for feveral Years, and this be

made out by Evidence ; we hope no Jury that have

any Confcience, will upon their Oaths give any
Credit to the Evidence of a Perfon againft whom
fuch a Teftimony is given.

Mr. Phipps. We are fpeaking only, my Lord,

to the Credit of Mr Porter, and if we can fliew by
Evidence that he is fo ill a Man as to be guilty

of thofe Crimes that we have open'd, according

to the Inftrudions in our Brief; we hope the Jury
will not think him fit to be a good Evidence againft

us in this Matter.

L. C. y. What fay you to this Mr. Attorney ?

Mr. Att. Gen. My Lord, they themfelves know,

2 that
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that this Sort of Evidence never was admitted in

any Cafe, nor can be, for it muft tend to the

Overthrow of all Juftice and legal Proceedings ;

for inftead of trying thePrifoner at the Bar, they

would try Mr. Porter. It has been always deny'd

where it comes to a particular Crime that a Man
may be profecuted for, and this it feems is not

one Crime or two, but fo many and fo long conti-

nued, as they fay, and fo often pra(5i:is'd, that here

are the whole Adions cf a Man's Life to be ript

up, which they can never (hew any Precedent

when it was permitted, becaufe a Man has no Op-
portunity to defend himfelf. Any Man in the

World may by this Means be wounded in his Re-
putation, and Crimes laid to his Charge that he

never thought of, and he can have no Opportu-
nity of giving an Anfwer to it, becaufe he never

i'magined there would be any fuch Objeftion: It

is killing a Man in his good Name by a Side-wound,

againft which he has no Proteftion or Defence.

My Lord, this muft tend to the preventing all

Manner of Juftice; it is againft all common Senfe

or Reafon, and it never was offered at by any Law-
yer before, as I believe, at leaftwife never fo open-

ly ; and therefore I wonder that thefe Gentlemen

(hould do if, who acknowledge, at leaft one of

them did, that as often as it has been offer'd it

has been over-rul'd j and I know not for what End
it is now oft'er'd, but to make a Noife in the Court

:

They know that it is irregular as much as any

thing that could be offer'd.

Mr. Sol. Gen. Indeed, my Lord, if the Prifoner

at the Bar had offer'd this Matter, it had been

excufable ; but, that Gentlemen of the long Robe,

and who are fo wel! acquainted with the Pradice

of the Courts of Law, (hould pretend to do fuch

a Thing, is unaccountable. There was fomewhat

like this that was offer'd at Mamhefler, but that

was by the Prifoner, to prove that one Lunt who
was a Witnefs had two Wives, and they brought

a Copy of an Indidment upon which there was

no Procefs; after that they endeavour'd to prove

him guilty of feveral Robberies ; but all that Sort

of Evidence was refus'd. I only give them this

Inftance to ftiew, that where the Prifoner has at-

tempted it, it has been always rejefted,- and I

am fure they cannot (hew me that ever it was

allowed, even to the Prifoner himfelf, to give any

Thing of this Kind in Evidence ; and this I muft

fay, they can never fhew me any one particular

Inftance, when Council ever endeavoured to do it,

before this Time.

Sir B. Shower. My Lord, I mentioned the par-

ticular Crimes, the Faults which I had in my In-

ftruftions to obj'ed againft the Credit of the Tefti-

mony of Capt. Porter, in Anfwer to Mr. Attorney's

Defire, that I would open the Particulars of the

Evidence, that I would call my Witneffes to the

Truth of it; I was loth to repeat the Words, I

think the Things themfelves fo abominable ; but

we conceive with Submiffion, we may be admitted

in this Cafe to offer what we have offered. Sup-

pofe a Man be a common, lewd, diforderly Fel-

low, one that frequently fwears to Falfhood for

his Life : We know it is a common Rule in Point

of Evidence, that- againft a Witnefs you (hall on-

ly give an Account of his Charader at large, of

his general Converfation ; but that general Con-

verfation arifes from particular A6tions, and if

the Witneffes give you an Account of fuch difor-

derly Adions repeated, we hope that will go to

his Difcredit, which is that we now are labouring

Vol, IV.

for, and fubmit it to your Lordfhip's Opinion

whether we may not do it.

L. C. y. Look ye, you may bi-ing Witneffes to

give an Account of the general Tenour of his

Converfation, but you don't think fure that we
will try now at this Time, whether he be guilty of

Robbery or Buggery.

Sir B. Shower, My Lord, we will give you an

Account that he ufed to have a private Lodging,

and come in with his Horfe tir'd, and feveral other

fuch Things, as that he us'd to go out in Difguifes,

and the like.

Mr. Phipps. My Lord, I cannot imagine why a

Man that has been guilty of any fuch Crimes, and

is not taken, (hould be of greater Credit than a
Man that has been taken and puni(h'd.

L- C, y. What is that you fay Mr. Phipps?

Mr. Phipps. My Lord, I fay 'tis the Crime that

renders a Man infamous, and I do not know why
a Man that has had the good Fortune not to be

taken and puni(hed for great Crimes by him com-
mitted, (hould be in a better Condition as to the

Credit of his Teftimony, than one that is taken

and undergoes the Punifhment of the Law.
Mr. Soil. Gen. Mr. Charmck urg'd that as far as ic

would go, but we are oblig'd, it feems, to hear

Things that have been over-ruled over and over;

but I defire to know of them, whether they can

(hew he has been guilty of a greater Crime than

he has confeft himfelf guilty of in Court, I mean
of the intended Affaflination.

Mr. Phipps^ No, we agree we can't; but pray-

let us prove him guilty of as many Crimes as we can.

Mr. Sol, Gen. But, my Lord, I hope you'll keep
them to the general Queftion of the common or-

dinary Tenour of his Converfation.

Sir B. Shower. Call Mr. Ohlfield, Mr. Nicholas,

Mr. Miljord, Black Will.

( Mr- Milford appeared.)

Oyer. Lay your Hand on the Book. The Evi-

dence that you (hall give on behalf of the Prifo-

ner at the Bar, (hall be the Truth, the whole
Truth, and nothing but the Truth. So help you
God.

Sir B. Shower. Pray will you give my Lord and
the Jury an Account whether you know Captain
Porter^ and how long you have known him.

Milford. I have known him about Four Years.

Sir B. Shower. What Reputation is he of ?

Milford. I never knew any Flurt by him in my
Life.

Sir B. Shower. Pray what is your Name ?

Milford. Frederick Milford.

Sir B. Shower. But the Name in my Brief is

yohn Milford, that is my Man.
L. C. y. But you fee this Man knows him.

Sir B. Shower. Call Mr. Oldfield.

{Which was done, and he appear d accordingly.)

Mr. Phippf. Do you know Captain Porter ?

Oldfield. Yes I do.

Mr. Phipps. How long have you known him?
Oldfield. I believe about Twenty Years.

Mr. Phipps. Pray will you give my Lord and
the Jury an Account of his Life and Converfa-

tion.

Oldfield. I can fay nothing, he was always civil

in my Company, but he was lewd 'in his Dif-
courfe.

Sir B. Shower. What do you mean by being

lewd in his Difcourfe }

4 T Oldfield,
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Oldfield. Why he would be talking very extra-

vagantly.

Mr. Phipps. What do you mean in talking, was

it of what he had done himfelf, Sir ?

Oldfield, No orherwife than that he had whor'd,

and thofe kind of Things.

Sir B. Shuvjer, What other Things befide Who-
ring ?

. Oldfield. 1 knoHT no other Part of it.

Sir B' Shower. Where is Edward Bowchej ?

{He did not appear.)

Mr. Phipps. Call Pl/illiam Bryan.

(He did not appear.)

Sir B. Shower. Where is Mr. Page^ and Mr.
Hardiman.

(None oj them appeared^

Crjer. There is not a Man of them here.

Sir.

Sir B. Shower, Mr. Webber, Do you know where

they are, for the Court ftays for them.

Mr. Webber. Indeed I do not, they were fum-

mon'd to be here.

Sir B. Shower. Where is black W^ll?

Oyer. Black Will.
^

(He appear d, and was a Moor.)

L. G 7- Ask him if he be a Chriftian.

Oyer. I have ask'd him, and he fays he is a

Chriftian.

(Then he was /worn.)

L. C. y. Well, What do you ask him ?

Rookwood. Will, Pray give an Account of your

Mafter, and of his Life and Converfation.

Mr. Phipps, You are fworn to tell the Truth,

Sweet- heart.

Will- I ferved him almoft Eight Years, and

he has been a very good Mailer to me, my
Lord.

Sir B. Shower. What do you know him to be

guilty of ?

Will. Nothing at all.

Sir B. Shower. I believe they have put in thefe

Men to confirm his Reputation.

L. C. J' Indeed, I think the King's Council

fliould have called thefe Witnefles, if there had

been Occafion.

Sir B. Shower. We fubmit it to your Direftion,

how far this Evidence will affeft him ; there is no-

thing faid, as we apprehend that will amount to

Treafon : If the Prifoner has a Mind to fay any

Thing himfelf, we hope your Lordfhip will pleafe

to hear him.

L. C. y. Ay, if he will, let him.

Rookwood. My Lord, Mr. Porter does not fay,

that I confented to command a Party.

L. C. y. Is that all you have to fay ? Then,
Gentlemen, will you fum up ?

Mr. Conyers. My Lord, we are agreed, we fub-

mit to the Court on both Sides.

I. C. J. Then Gentlemen of the Jury, the Pri-

foner ac the Bar, Mr. Rookwood is Indii5ted for

High-Treafon, in CompalTing, Imagining, and

Intending the Death and Deftruction of the King,

by a moft barbarous and wicked Aflaflination;

you have had an Account of this Defign from

Two Witnefles that have been produced, the

One is Captain Porter, and the Other isMv. Har-

ris, who fwear they were both concerned as Aft-

ors in it.

Captain PoVter tells you, about the latter End
of yanuary, or the Beginning of February laft,

Sir George Barcley came over into England from

France \ and there was a formed Defign to mur-

der the King; and after feveral Meetings and
Conferences among the Confpirators, they came
to a Pvefolution that he fhould be aflaffinated

;

but which way to eflfeft it, admitted of a Dif-
pute among them ; for the King, as you have
heard, going frequently, about once a Week a

•Hunting, on the other fide the Water near
Richmond, the Defign was firft to affaflinate

him at Richmond Park, or thereabouts, as he
returned from Hunting, and Preparation was
made accordingly ; but that not being fo fully

agreed upon, the Conveniency of the Place

held "ftill fome Debate ; for fome were of Opini-
on, that it was better to make the Attempt on
this fide the Water, than on the other ; there-

fore as Mr. Porter tells you, to determine that

Difficulty, there were feveral Men fent, whereof
he was one, Knightley another, and Kmg a Third,
to view the Ground on both fides the Water,
and to make their Report,- the Ground being
view'd and the Report made to fome of their

Accomplices, who to receive it met at the

Nagg s-Head in Covent- Garden, which was about
the Tenth or Twelfth of February laft; it was
then agreed, that the King and his Guards (hould

be attack'd on this fide the Water about Turnham-
Green.

Mr. Porter has told you, that at feveral Meet-
ings for the carrying on this Defign, the Prifo-

ner Mr. Rookwood was prefent, more particularly

at the Globe-Tavern in Hatton-Garden, where
were alfo Sir George Barcley, Mr. Charnock, Sir

William Perkins, himfelf, and others, and there

they did enter into a Confult how they might
aflaffinate the King; and it being propofcd,

Mr. Rookwood did not like it, as Mr. Porter fays,

but faid it was a defperate Attempt, and there-

upon Sir George Barcley pulled out a Scheme that

he had, and (hew'd it at that Time to Mr. Rook-

wood, and faid you are fent over from France, and
are to obey my Orders, and you are to command
a Party ; and then Mr. Rookwood made an Anfwer
in French, there's an End of it, which, as he fays,

imports a Confent.

Then at another Time, which was the Satur-

day 'M.ornmg the 15 th of February, they met at

Captain Porter's Lodging, and there was a Dif-

courfe about going on to put the Defign in Ex-
ecution ; and one Dtirant, one of the Men that

was to watch the King and the Guards going

out at Kenfington, came in, and the Queftion was,

whether they (hould go that Day upon the De-
fign ; they had Difcourfe about it, and Mr. Rook-

wood the Prifoner was there prefent, and there

did not appear any Diflent in him to the Pro-
fecution of the Defign, but it feems it was readily

agreed among them, to purfue it according to the

former Determination.

Then the next Witnefs that is produc'd is

Mr. Harris, who gives you a large Account of
the Beginning of his Knowledge, and of his be-

ing concern a in this Matter; he tells you he was
in France, and at the Court of Sr. Germains, where

the late King then was, and that he fpoke with

him, and where was alfo Colonel Parker, and
King yames took Notice of him and of his faith-

ful Service, and told him, he always defigned

him a Kindnefs, and then had Opportunity of

doing it, and faid he would fend him over into

England, where he (hould be fubfifted, and di-

reded him to obey the Orders of Sir George Bar-
cley; and there beiog one Hare by, who was to

come
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come over with him, King 'James gave them both

Karnes of Difguife, which they were to go by in

England, and, as it feems, others that came over

did alfo aflume ; for Mr. Rookwood went by the

Name of Roberts^ Harris was to go by the Name
of Jenkins, and Hare by the Name of Guiney;

they were direfled to apply themfelves to Sir

George Barcley, and had DiretSions how they

(hould find him, which were to go into Covent-

Garden in the Evening, upon a Monday or a Thurf-

day i and if they faw a Perfon that had a white

Handkerchief hanging out of his Pocket, they

were to take Notice of him to be Sir George Bar-

cley, and they had Ten Lewis d'Ores a- piece for

their Journey's to carry them off; and you have

heard from whom they had them ; and they were

told, that if at Calais they were kept longer than

they expeded, whereby their Money was fpent.

Care was taken that they (hould be lupplied from

the Governor of Calais, the Prefident there ; and

it feems Mr. Harris and Mr. Hare went together

to Calais, and lay a confiderable Time for want

of a Wind, whereby their Money fell Oriort of de-

f aying their Expences; but they were afterwards

lupplied by the Governor of Calais, according as

was promifed at Sr. GermainS'

Gentlemen, he tells you, that after they came

into England, the firft Time they went to feek

Sir George Barcley, was upon the Monday Night,

but they did not find him at that Time, but af-

terwards they met with him, and Mr. Harris had

Subfiftence-Money from him, according to King

James's Promife, which was at the Rate of 5 s.

a Day when he had no Horfe, and afterwards

when he had a Horfe at 6 x. a Day ; this is the

Account he gives you how he came over, and of

his Journey and Meeting with Sir George Barcley.

And now he comes to fpeak particularly con-

cerning the Prilbner at the Bar, Mr. Rookwood:

He tells you that on Saturday Morning the 15th

of Februaiy, the firft Day when this Affaffination

was defigned to be committed, he went to the

Lodging of one Burk, where Mr. Rookwood was,

with others, and he found them all in a great Dif-

order ; and thereupon he ask'd them. What was

the Matter, and what they vv^ere going to do ?

And Rookwood bid him go to one Counter, and

he {hould know of him what was the Matter :

Accordingly he went to his Lodging, and Counter

told him and thofe who were with him. That they

muft get ready to go to "lurnham-Green; and at

the fame Time and Place he met with Sir George

Barcley, and after fome Difccurfe of attacking the

Coach, Sir George Barcley at the firft faid, They

were his Janizaries ; and afterwards going out,

he came in again and faid, They were Men of

Honour, and that they were to go abroad to at-

tack the Prince of Orange.

The next Day, or a little Time after, Mr- Har-

ris met with Mr. Rookwood, and enters into Dif-

courfe with him to this Effeft: What! are _ we

fent over to murder the Prince of Orange ? It is a

ftrange Sort of Employment : (for it feems they

were not informed in France what they were to

do here, but they were to put themfelves under

the Conduft of Sir George Barcley, and obey his

Orders.) Mr. Rookwood faid, He was afraid the

Thins was fo, and that they were drawn in
;
but

faid, If he had known of the Defign before-hand,

he would not have come over but have begg'd the

King's Pardon. Which (hews not only his Know-

V O L. IV.

ledge of the Defign, but his being engaged in the

Proiecution of it.

And then, Gentlemen, you are told further.

That upon the Going out upon Saturday the 2 2d,

which was the fecond Time it was to have been

put in Execution, there was a Lift of Men that

Mr. Rookwood gave to Mr. Harris of feveral Names
that he has mentioned to you ; he fays, Mr. Rook-

wood's Name was at the Top, as one chat was to

command the Party, and the Name he went by
was Roberts ; and there was Harris's counterfeit

Name, which was Jenkins ; and Hare's c unter-

feit Name, which was Guiney ; and they were to

make ready to go to T'umham-Green. He told him.

There was a Lift, and that he and Harris was to

be of his Party, that he was to attack the Prince

of Orange, and that Mr. Harris fhould be his Aid
du Camp.

Gentlemen, I forgot to tell you, That between

the firft Saturday 2i\-\A the Second, Mr. Harris, Mr.
Rookwood, and Mr. Lowick, walking in Red-Lyon^

Fields, and there in Difcourfe among themfelves,

Mr. Harris and Mr. Rookwood did exprefs them-
felves to be much concerned that they were to

be employed upon fuch a Defign as this was,

which they owned to be very barbarous ; but

Mr. Rookwood and Lowick faid, They were under
Command, and muft obey Orders, tho' Mr. Rook^

wood did not like the Defign they v/ere engaged

in.

Gentlemen, they have told you of Borfes that

were placed at Somet/et- Houfe in a Stable there,

under the Care of Mr. Lewis, my Lord -Fever/barn's

Gentleman of the Horfe, about fix or fe\ en Hor-
fes, and thofe fix Horfes that were there at that

Time were afterwards taken away ; but that is

only a Circumftance.

So that. Gentlemen, this is now the Sum and
Subftance of this Evidence that has been given

you, as far as it relates to the Pnfoner : his Coun-
cil in his Defence have infifted upon feveral Things;

in the firft Place, tho' it was laft mentioned in

Time, yet it ought to have the firft Confidera-

tion ; The Council for the Prifoner have endea-

voured to take oft" the Credit of Mr. Porter, and
have opened indeed very great Crimes that he
(hould be guilty of, which muft render him a Per-

fon not to be believed, but they have not proved

any Thing ; no Witnefs that they have called

againft Mr. Porter fays the leaft againft him to in-

validate his Teftimony, or to induce you to disbe-

lieve what he has faid.

Then they fay in Point of Law, There Is no
Overt-Aft proved of any Defign againft the

King's Life that affefts Mr. Rookwood; now that

Matter you are to confider of. Whether or no

it does appear by the Teftimony of two Wit-
nefles, that Mr. Rookwood was concerned in this

Defign of Aflaffinating the King; Capt- Porter

is pofitive that he was at the Confult at the

Glol/e Tavern, where it was propofed, debated,

and refolved upon ; but Mr. Rookwood fays, he

did diilike it; fo fays Captain Porter, he did not:

approve of it at the firft upon his being acquaint-

ed with it; but being fent over to obey the Or-
ders of Sir George Barcley, and Sir George Barcley

producing a Scheme ready drawn, wherein he

was to command the Party, telling him. That
he muft obey Orders. You hear what he faid,

and the Anfwer he return'd in French, There's

an End of it ; Whether that does not amount to

4 T 2 a Con-
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a Confent and Agreement to be engaged in this

Dcfign, is letc to your Confideration, for if in do,

it is plainly an Overt-Aft.

Then, Gentlemen, you hear further that Hants

was told by Mr. Rookwood, that he Ihould be of

his Party, and be his Aid du Camp, and go to

TuYnham-Green, to attack the Prince of Orange^

and he had a Lift of Men given him by Rookwood,

and was direfted to get the reft ready.

Rookwood. That was not in the Indiciment.

L. C. y. But you were at chat Meeting, which

is laid in the Indiftment.

Rookw. My Lord, that Lift is not in the Indift-

ment ; the Lift in the Indidment refers to Mr.

Cranburne.

L. C. y. No, but that is an Evidence of your

being in the Defign ; 1 hope that- Lift of Men will

be fome Evidence of the Confent and Agreement

that Mr. Rookwood was to command a Party.

Sir B. Shower. With Submiffion, my Lord, the

Words of the Aft feems otherwife, and that no

Overt-Aft (hould be given in Evidence, that is

not exprefsly alledged.

L. C. y. But cannot there be one Ad, that may

be Proof of another Ad which is alledged.

Sir B. Shower. Then there is no Advantage of

this Law ; for my Lord, the End of the Ad was,

That they (hould know the particular Crimes that

they were to anfwer to.

L. C y. That could never be the End of the

Law, that all particular Fads that are but Evi-

dence of the Fads, alledged (hould be fet forth in

the Indidment ; it was fufficienc before the Ad,

to alledge any Overt-Ad, and any other Overt-

Ad, though not alledged, and had no Relation

to the Overt-Ad that was alledged, yet if it were

to the fame Sort of Treafon, might be given in

Evidence.

Sir B. Shower. The Law fays, ye (hall not give

Evidence of any Overt-Ad that is not exprefsly

mentioned*

I. C. y. It is not urged as an Overt-Ad, but as

Evidence of an Overt-Ad that is alledged ; for

Inftance, the Overt-Ad alledged, is. That they did

meet and confult, (hall not they give in Evidence

what was faid and done at thofe Meetings, tho'

not alledged ? Sir George Barcley produced a Scheme

at the Globe Tavern, (hall not the producing of

that Scheme be given in Evidence ? if it may,

why not the giving the Lift to Harris ?

Mr. Phipps. My Lord, it is plain it was Mt. At-

torneys Opinion, it could not be given in Evidence,

unlefs it was alledged in the Indidment ; becaufe

he has particularly alledged the Lift in Cranbume's

Cafe, in this very Indidment.

Mr. Sol. Gen. I know not what thofe Gentlemen

mean by this Sort of Pradice ; certainly there

never were fo many Irregularities committed in

any Trial as in this, and now particularly to break

in upon the Court in the midft of the Charge.

L. C. y Nay, nay, if there be any Miftake, let

us hear them, that it may be redified.

L. C. jf. Treby. 1 think we (hould receive them,

to try if they can make it out. But the Objedion

I do not very well underftand yet; for, as I take

the Matter to ftand, ic is alledged in the Indid-

ment, That they had prepared Men, and Arms,

and Horfes, for the Execution of this Defign.

Now is it not reafonable, or can there be any Thing

more proper, than to give in Evidence, and prove

that the Prifoner had, and delivered to fome of

the Complices, a Lift of thofe Men that were to

do it. Why it proves the very Thing alledged ;

but let us fee whether it be fo ?

Sir B. Shower. My Lord, there is no fuch Thing
alledged.

L. C. y. That is ftrange. Pray fee if it be not

in the Indidment.

Clerk of Arraignment. (Reads. J Conveniebanf,

propofuerunt , tra5laverunt., confultavermt ^ confen-

ferunty ^ agreaverunt, ad ipfum Dominum Regem
nunc ex Infidiis ^ Dolo percutiendum, Anglice, to

affaflinate, interficiendum, ^ inurdrandum ; i3 ad

execrabilemy horrendam, ^ deteflabikm AJjqffina-

tionem, Anglice, AflTairination, ^ Interfe£iionem tU

lam citius exequendum i^ perpeirandum, poftea., fcilicet

eifdem Die 6f Anno, ac diverfis aliis Diebus £5?

Ficibus, apud Parochiam pr^ediSiam in Comitatu

pnediSlo, proditorie ira5laverunt, propofuerunt, £f?

confuUaverunt de Fiis, Modis i^ Mediis, ac 'Tempore

ts? Loco, ubi, quando, qualiter i^ quomodo di£lum

Dominum Regent ftc ex Infidiis facilius interficerent ;

y confenferunt, agreaverunt i^ ajfenferunt, quod qua-

draginta Homines equeftres aut eo circiter, quorum ii'

dm Chriftophorus Knightley, Robertus Lowick,
Ambrofius Rookwood ^ Carolus Cranburne /(?r^«^

qiiatuor, & quilibet horum proditorie fuper fe fujcepit

ejfe unum, cum Bombardis, Sclopis ^ Sclopetis, Pul-

vere bombardico l^ Globuiis plumbeis oneratis, &
cum Gladiis, Enfibus ^ aliis Armis armati infidiati

forent, & ejfent in Subfejfu, Anglice, in Ambufh,
ad eundem Dominum Regem in Rheda fua, Anglice

his Coach, exifientem, quando forts iret invaden-

dum ; quodque quidam £f? competens Humerus de Ho-
minibus illis ftc armatis in Satellites, Anglice the
Guards, ipfius Domini Regis eum tunc attendentes i^
fecum exiftentes aggrejfi forent, et eos expugnarent &
devincerent, dum alii eorundem Hominumfc armato-

rum ipfum Dominum Regem percuterent, interficerent

^

occiderent i^ murdrarent.

Mr. Conjers. And my Lord, there is Evidence
of fome of thefe Forty Men, whofe Names were
given in a Lift by Rookwood to Harris.

Mr. Phipps. But now in Cranbume's Part, the
Lift is exprefsly alledged as an Overt-Ad.

L. C. y. Never talk of Cranburne, we have not
him before us now, but what do you fay to this of
the Lift given by Rookwood to Harris.

Sir B. Shower. My Lord, we fay this is not Evi-
dence of an Overt-Ad, according to this Ad of
Parliament; which fays. No Evidence (hall be
given of any Overt-Ad, that is not exprefsly al-

ledged in the Indidment ; now the Indidment
fays, they did agree that Forty Horfemen armed,
of which the Four named were to be Four, and
every one undertook to be one, who (hould lie

in wait to fet upon the King in his Coach, and a
competent Number (hould fet upon the Guards;
and then it fays, in order to fulfil this, they did

prepare Horfes and Arms, and one of them by the

Confent of all the reft, did carry forward and
backward a Lift, that is, Cranburne; and that par-

ticular Lift is a particular Overt-Ad alledged in

the Indidment, which makes it plain, they thought

it neceflary to be particularly alledged by this Ad
of Parliament, or they could not give any Evi-

dence of it; now the Lift that Evidence is given

of, is fuppofed to be delivered by the Prifoner

to Harris. Now firft we fay, it is not Evidence
that Forty (hould do ic, for they may do it with-

out a Lift; and next ic is not Evidence of the Lift

that
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that they have mentioned, for that is alledged to

be carried about by Cranburne, and as the Prifoner

himfelf has obferved, this Lift given to Harris is

not in the Indiftment, and therefore no Evidence
can be given of it.

Mr. Conyers. It is an Evidence of that Overt-
Ad which is exprefly alledged in the Indidment,
that they met together to confulc how to effect

this Treafon.

Mr. Cowper. My Lord, we are in a very ftrange

Cafe here, if we be not very proper in this Part

of our Evidence ; the Overt-Ad laid, is, That
the Prifoner met together with others to confult

how to aflaffinate the King, and there the Prifoner

among the reft did agree it (hould be done fo and
fo. 'Tis admitted the Prifoner was there j but,

fay they, if you only prove that he fare by, while

there was a general Difcourfe of fuch a Matter,

but do not prove that he faid or did any Thing,

expreffing his Affent, that will not amount to a

Proof of the Overir-Aft laid ; and yet, if we go

about to prove further, any Ad done that mani-

fefts his Aflent, then they fay you go too far, and
prove an Overt-Ad that is not mentioned in the

Indidment : Thus they grant, the Agreement is

a fufficient Overt-Ad, but objed, that being pre-

fent barely is not a fufficient Proof of his Agree-

ment ; then when we go to make Proof of any

Thing that is a fufficient Proof of his Agreement,

they tell us it is not proper upon this Ad of Par-

liament, becaufe not laid in the Indidment, though

his Agreement be laid in the Indidment: And fo

they would amufe us, rather than make any folid

Objedion to our Evidence. This Dodrine is cer-

tainly very odd, my Lord, and we doubt not

will have little Weight with the Court or the

Jury.

Mr« Ati, Gen. According to this Dodrine all the

Evidence muft be puc in the Indidment.

L. C. y. They ask you what this giving this Lift

does prove ?

Mr. Att. Gen, His Agreeing at that Meeting to

the Confpiracy, and the Execution of it, by gi-

ving that Lift of the Names of them that were to

be of his Party, and his own Name as Command-
er of that Party, this he gives to one that was to

be of the Party, and particularly was to be his

Aid du Camp, in order to get them ready for the

Execution ; is not this an Evidence of the Agree-

ment, which is the Overt-Ad? No Man in the

World can be convided of Treafon, if this Doc-
trine be true.

Mr. Sol. Gen. My Lord, they have not exprefs'd

fomething in the Indidment that has been read,

which will make it plain that this is the moft

proper Evidence of the Overt-Ad laid in the In-

didment. The Indidment fays, they agreed there

(hould be forty Men or thereabouts armed, of which

a certain Number fhould make an Aflault upon

the King's Coach, while another Part (hould fet

upon the Guards : Now the Proof we make is,

that Mr. Rookwood the Prifoner, was to command a

Party that was to fet upon the Guards, and in or-

der to it, he gives a Lift of his Men to Harris who
was to be his Aid du Camp, and bids him get

thofeMen ready j and this was upon the Day that

this Matter was to be aded : So that it proves

very plainly that Overt-Ad that we fuggeft in the

Indidment, that a certain Number of thofe Men
were to aflault the King's Perfon, and another

Part the Guards. And therefore they needed not

Co have interrupted your Lordftiipi for this Lift

that Harris fpeaks of, is a very good Proof of the

Overt-Ad that is laid in the Indidm.ent.

L. C. J. Then, Gentlemen, as to this Matter
which they have objeded, that this Lift given 011

tlie Day of the intended Affaffinacion, ought noc
to be allowed as Evidence to prove the Treafon,
becaufe it is not fpecially laid in the Indidment,
but is by the late Ad of Parliament excluded from
being proved to convid the Prifoner; now tho'the
Ad doth exclude the giving in Evidence of any
Overt-Ad that is not laid in the Indidment, yet

it doth not exclude fuch Evidence as is proper
and fit to prove that Overt-Ad that is laid in the

Indidment. Therefore, the Queftion is, whether
this giving of the Lift does not prove fome Overt-
Ad that is alledged in the Indidment? There is

in the Indidment an Agreement laid to kill the

King, and if that be proved, that's an Overt-
Ad of this Treafon; now when the Confent and
Agreement of Mr. Rookwood to that Defign is pro°
ved, furely the Proof of his giving a Lift of Men
is a further Proof that he did agree to ir, and then

it is very proper to be given in Evidence; for if

by the new Statute no one Ad can be given in

Evidence to prove another, then muft not only

the Overt-Ad, but alfo the Evidence of that Ad
be exprefled in the Indidment.

Gentlemen, you have heard the Witnefles what
they fay concerning this Matter. In the firft Place,

if you do believe that there was fuch Confults and
Meetings, where this intended Aflaitination of the

King was debated and refolved upon, and that

Mr. Rookwood was prefent and did agree to k^

that is an Ov'ert-Ad ; and again, if you are fatisfied

that there was an Agreement to prepare and pro-

vide a Number of Men to fet upon the King and
his Guards, in the Manner you have heard, and
he was concerned in making this Provifion, and
was to have a Poft, and command a Party in that

Attack, that is a further Proof of that Confent

and Agreement, that is laid in the Indidment.

Gentlemen, I muft leave it to you, upon the

Evidence that you have heard; if you are fatis-

fied, upon the Teftimony of thefe two Witnefles

that have been produc'd, That Mr. Rookwood is

guilty of this Treafon of which he is Indided,

in Compaffing and Imagining the De^th of the

King, then you will find him Guilty : If you

are not fatisfied that he is Guilty, you will acquit

him.

CI. of Art. Cryer fwear an Officer to keep the

Jury.
{Which was done.)

L. C. y. Now if you have any Thing to move
on Behalf of your other Clients pray do it.

Sir B. Shower. Yes, we have ^n Exception, but

never a one of falfe Spelling.

L. C. y. If fo be it be any fuch Matter as you
can move in Arreft of Judgment, it had beft be

referv'd till after**the Verdid.

Sir B. Shower. Our Exceptions tvill ferve if Oc-
cafion be for Mr- Rookwood in Arreft of Judgment,
and they will ferve for the others alfo to prevent

the Trouble of the Trial, if we have your Lord-

Chip's Opinion that they are good Exceptions.

"Then the Jury withdrew to confidev of their VerdiB,

and after a Qitarter of an Hour's (laying out re-

turn d, and gave in their Verdi'cl'

CI. of Arr. Gentlemen of the Jury, Aofwer to

your Names« Samuel PoiveU . ,

2 Mr,
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Mr. Voviell. Here.

Cvyer. Vous avez. {And fo of the Reft.)

CI. of Arr. Gendemen, are you all agreed of

your Verdid?

Jury. Yes.

Cl of Arr. Who (hall fay for you ?

'Jury. Our Foreman*

Ct.of Arr. Ambrofe Rookvjood, hold up thy Hand,
(which he did.) Look upon the Prifoner ; how fay

you, is he guilty of the High-Treafon whereof he

ftand indifted, or not guilty ?

Foreman. Guilty.

Cl. of Ar. What Goods or Chattels, Lands or

Tenements, had he at the Time of the Treafon

committed ?

Foreman, None to our Knowledge.

CU of Ar. Then hearken to your Verdift as the

Court has recorded it. You fay that Ambrofe

Rook-wood is guilty of the High-Treafon whereof

he ftands indifted, but that he had no Goods,

or Chattels, Lands, or Tenements, at the Time
of the High-Treafon committed, or at any Time
fince, to your Knowledge, and fo you fay all.

Jury. Yes.

Mr. Powell. We defire we may be difcharged.

L.C J. We cannot do that, till we fee whe-
ther there be enough upon the other Pannel, we
will give you as much Eafe as we can, we (hall not

I fuppofe try the other till the Afternoon, there-

fore you may take your Eafe for the prefent, but
you muft be about the Court when the other Trials

come on.

While the Jury was withdrawn, the Court offered to

the Council for the Prifoners, that they might move
what Exceptions they had before the Jury was
fworn as to any of the other ; which accordingly

they did; but that relating to the Cafe of Mr.
Charles Cranburne, in whofe Prefence, being

then at the Bar, the ObjeElions were made, that

Part is left to his Trial.

CLVII. TAe 'Trial of Charles Cranburne, for
High-Treafon, April 21, 1696. 8. Will. III.

At the Sejfion of Oyer and Terminer for the County of Middlefex, fitti?tg in

the Court of King'.r Bench at Weftminfter.

F T E R the Trial of Ambrofe Rook-

wood was over, while the jury were

withdrawn to confider of their Ver-
did, the Court proceeded in this

Manner.

Sh- John Holi. L. C. J. Mr. Attorney, [Whom will

you have try*d next ?

Sir Thomas Trevor. ^^^ ^tt, Qen. Cranburne, if

your Lord(hip pleafes.

Cl. of Ar. Then, Keeper of Newgate fet Charles

Cranburne to the Bar.

L. C. J. You, Gentlemen, that are of Council

for the Prifoner, if you have any Thing to move

for your Client, you may move it j but firft let the

Prifoner be here*

"Then Charles Cranburne was brought to the Bar

in Irons.

L. C. J. Look you. Keeper, you (hould take off

the Prifoners Irons when they are at the Bar,

for they (houid ftand at their Eafe when they are

try'd.

Keeper. My Lord, we have no Inftruments here

to do it juft now.

CL of Ar. You may fend to the Gate-Houfe, and

borrow Inftruments.

Mr. J' Powell. It (hould be done indeed ; they

ought to plead at Eafe.

L. C. J. Well go on Sir Bartholomew Shower.

Mr. Att. Gen. ^Nly Lord, before Sir Bartholomew

Shower enter upon his Exceptions, unlefs thofe Ex-

ceptions of his are fome of the Particulars men-
tion'd in this Afl: he muft not do it now, afcer

Plea pleaded, before the Trial j but he muft do
it in Arreft of Judgment.

I. C. jf. Treby. It is true, regularlyj but let him
ufe his own Judgment.

L.C J. It is very truej the Courfe has not

been to allow them to move to qua(h an Indictment

for Treafon, or Felony ; but it may be done.

Mr. Att. Gen. Sure it muft be only for fuch

Things as they cannot take Advantage of in Ar-
reft of Judgment after the Verdift,

L. C. J. It has not been the Courfe, but it may
be done.

Mr. Att. Gen. Nbt where there is an IflTue join'd,

and a Jury recurn'd to try that Iflfue -, I believe

that never was done, nor attempted.

L. C. J. Treby. If there were any Prejudice to

the King by ir, it were not fit for us to alter the

Courfe
J

but let us hear what his Exceptions

are

Sir B. Shower. I have feveral Exceptions ; five

at leaft j one of them is within the very Words
of the Aft, that is, improper Latin; I am fure

fome of it is fo.

L. C. J. Well let's hear what that is.

Sir B. Shower. It fays. Anno Regni diEii Domini

Regis nunc Septimo, and Lewis is the laft King
mentioned before; and fo here is no Year of the

King of England menrion'd. It is a certain Rule,

that Relatives muft refer to the laft Antecedent,

and that Rule holds always, unlefs there be Words
that accompany the Relative, which undeniably

(hew to what it refers.

L. C. J. Ay; but do we call the French King
Dominus Rex?

L. C. J. "Treby. He would have been fo, if he
had fucceeded in his Inva(ion, and this Aifafllna-

tion.

Sir B. Shower. In every Indiflment, if there be
Occaiion to mention a former King, it is always

nuper
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n^^er Rex, and fuch a one, naming the Name of
the King, where the prefent King's Name does

intervene, to prevent Confufion; and fo in civil

Adions it is the fame; and fo it (hould have beea
here,

L. C. y. Ay ; but I tell you, it is Domims Rex
nunc, which is our King.

Mr, Phipps. It is not faid Anglia.

L. C "J. But wherever it is Dominus Rex^ we
underftand it of the King of England, and no Bo-
dy elfe- Read the Indi(^ment.

CI. of Arr. Necnon eundem Dominum Regem ad
Mortem & finalem DeftruEiionem ponere & adducere,

ac fubditos fuos fideles, O" Liberos Homines Hujus

Regni Anglia: in fervitutem intolerabilem, & mifer'

rimam Ludovico Regi Gallico fubjugare, £? manci-

fare, Decimo Die Februarii, Anno Regni diEli

Domini nunc Regis, feptimo, & diverp.s aliis Die-

bus, &c.

Z.. C. y. Can any Man imagine this to be the

French King?
Sir B. Shower.My Lord, your Lordlhip is not to

imagine one Way or other.

Mr. Cowper. In the ftri cleft Senfe and Gram-
mar in the World, it muft mean King William,

and no other. We do not need any Imagination,

when in the ftrifteft Conllruflion, it is plain who
it refers to.

Sir B. Shower. I am fare no Grammar can make

it good,- nothing but a Suppofition can help it.

Mr. Cowper. When it is faid Dicius Dominus Rex,

if Sir Bartholomew Shower can find out another

Dominus Rex in the^ Indictment, than he may
make fomeching of his Objection ,• but the Domi-

nus is only apply'd to our own King throughout.

L. C J. Ireby. Befides, as to the Rule that Sir

Bartholomew Shower mentions, it is that ad prcxi-

mum Antecedens fiat Relatio nifi impediat Sententia.

That's the Reftridion of the Rule, it muft relate

to the next Antecedent, unlefs the Senfe would

be prejudiced ; but here if this Conftruftion (hould

be, it would make this Claufe to be no better than

Nonfenfe, niiz,. That the Subjefts and Freemen of

this Realm were to be brought into intolerable

Slavery to Lewis the French King, fuch a Day in

the Seventh Year of the Reign of our Lord the

French King.

Sir B. Shower. We fay it is little better than

Nonfenfe, I am fure it is loofe, and uncertain, and

not Grammar, but carries a new Form with it.

L. C. y. No, it is as well as it can be.

Sir B. Shower. Then, my Lord, there is another

Exception ; it is faid, Diverfis Diebus & Vicibus

tarn antea quam poflea; and then afterwards ic

fays, poflea fcilicet eodem Decimo Die Februarii

;

that is repugnant; it is as much as to fay, Thac
upon the Tenth of February, and two Days after-

wards (to wit) the faid Tenth Day of February;

that is, after two Days after the Tenth of February,

•viz,, upon the fame Tenth Day.

Mr. Att. Gen. That Pofiea is another Sentence,

and relates to other Matters.

Sir B. Shower. Ic can't in Propriety of Speech

be faid to be afterwards the fame Day.

Sir John Ha'wley. Mr. Soil. Gen. If Sir Bartholomew

Shower remembers the Evidence thac we have

given this Day, he will find it was in Faft foj

they met on the Saturday Morning, and after-

wards met again the Night of the fame Day.

L. C. y. There is nothing in that Objedion

fure, it is a common Form, when they tdl of dif-

ferent Matters.

Sir B. Shower. Well then, if you will hear the

reft which are not of the fame Nature, we Ihall

come to what we think a fatal E;iception ; we
fay thislndiftmenc of High-Treafon being sgainft

a Subjed born, ought to have had the Words itj

it, Cmtra Jupremum naturakm Ligeum Dominum

fuum I according to Cahins Cafe in the 7th Re-
port, FJ. Septimo.

L' C. y. Ic is Contra Ligeamia fua Debitum, is ic

not?

Sir B. Shower. That won't help it, my Lord, for

all that is applicable to an Alien born : And fo

is the Cafe in my Lord Dyer, 144. where it is

faid. That if an Indidment of Treafon be againft

an Alien, you muft not put in the Word natu"

ralem, if you do, it will be faulty, becaufe he

owes but a local Allegiance to the King of Eng-

land ; and not a natural one. Now we fay, there

are none of thefe Prifoners but are Subjeds born,

and the conftant Form in Qiieen Elix.abeth"s Time,

and Queen Mary's, was to put in the Words Ma-
turalem Dominum, and they cannot (hew me any

of thofe Precedents without it. There was Occa-
fion in Tucker's Cafe to look into this Mfifrer, and
fearch all the Precedents. I have look d into my
Lord Coif's Entries, and all the Precedents; I

have feen my Lord of Ejfex's Indidmenr, and all

the others in Qiieen EUz-abeth's Time, and thofe

of the Traitors in the Powder- Plot, and thofe of

the Regicides, and Tucker's own Indidment it felfj

all along ic is Naturalem Dominum fuum i and the

Reafon for it is, he that is Alien born, you never

put in Naturalem.Dominum fuum, becaufe he owes

a double Allegiance; one Natural, to his own
King under whofc Dominion he was born, arul

the other Local, to the King in whofe Dominions

he refides, for he is bound to obferve the Laws of

the Place where he lives : And if he violate them,

he does break the Allegiance that he owes to the

Government where he lives, upon Account of the

Protedion he enjoys under it. But if he be bora

a Subjed of the King of England, he has but one
natural Liege-Lord ; and he being an Enghfloman

born, the King ftands in that Relation to him, as

he does to all his native Subjeds, but not to Fo-
reigners; and therefore it was thought requifite

to be, and has always been inferted into Indid-

ments of Treafon againft Subjeds born. And,
my Lord, we think the very Refolution of the

Court, afterwards affirm'd in the Houfe of Lords
that revers'd Tucker's Attainder, went upon this

Opinion, That the Law required naturalem Ligeum

Dominum to be put in. There the Exception was,
thac Contra Dibitum Ligeamia jucc was omitted

;

To which it was objeded, that there was Dominum
Supremum Naturalem, which was equivalent : No,
ic was anfwered, both were requifite, becaufe eve-

ry Ad charg'd in the Indidment ought Co be laid

againft the Duty of his Allegiance. Now in In-

didments of Treafon, there are certain Words
thac are effential, becaufe of their Relation be-

tween the King and his People. There are certain

Forms of Words, which if the conftant Pradice

has been to make Ufe of them, the Omiffion is

an Error. Thofe ufual Forms ought to be ob-

ferv'd, and the Want of them will be a fatal Ex-

ception; fo we think it would be in this Cafe, as

much as if the Word Proditorie had been left ohc;

or as if in a Cafe of Felony and Burglary, the

Words Felonice, and Burglariter had been, Je/t out.

Mr.
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Mr. Phipps. My Lord, we take the Praftice,

and Precedents to be the Rule of Law in the Cafe;

and I have look'd over a great many Precedents,

befides thofe that Sir Banholomeiu Shower ha^ ci-

ted; and I never faw any one Precedent of an

Indidment of Treafbn againft a Subjeft born

without the Word naturalem; and all the Cafes

cited by Sir Bartholomew Shower are full in the

Point. Counter's Cafe in my Lord Hobbart, 271.

where *tis faid, that if there be an Indiftment a-

gainft a Subjeft born, it muft be Contra natura-

lem Dominum ; if againft an Ah'en, naturalem muft

be left out. To fay Contra Ligeantia fua Debt-

turn will not do, it is not enough, for that may
be faid againft an Alien, becaufe he owes a local

Allegiance, tho' not a Natural one. And I take

it, upon this Difference, this Indiftment is not

good.

Mr. Att. Gen. My Lord, I do not know how
far you will think it proper to enter into this Mat-
ter before the Trial.

£. C. J- Mr. Attorney, I think you had as good

fpeak to it now as at another Time; tho' I muft

eonfefs it is not fo proper in Point of Praftice.

Mr. Att. Gen. Well, my Lord, then we will

fpeak to it now. The Objedion is. That the

Words naturalem Dominum is not in the Indift-

ment; which they fay is contrary to the ufual

Form : As to the Precedents, there are a great

many where it has been, and I am fure a great

many where it has not been ; and I am fure for

this Six, Seven, or Eight Years laft paft, it has

always been omitted : And, with Submiffion to

your Lordftiip, it is not at all necelfary, if there

be Words in the Indidment which (hew, that

what he did was againft the Duty of his Alle-

giance to his Lawful and Undoubted Lord (which

are the Words in this Indiftment.) It is true,

if he be not a Subjeft born, naturalem cannot be

in, becaufe that is contradidory to the Obedience

which he owes, for it is not a natural Obedience

that he owes, but a Local ; but if a Man be a

Subjed born, and commits Treafon againft the

Allegiance that he owes, that is againft his natu-

ral Allegiance ; for whatfoever he does againft his

Allegiance, he does againft his natural Allegiance,

and fo there's no need to put in the Word natu-

ralem ; becaufe he owes no other Allegiance but

that; it is fufficient if that be put in which ftiews

its being againft his Allegiance. If they could

lliew that a Subjed born has two Allegiancies,

one that is natural, and the other that is not na-

tural ; then if you would profecute him, you muft

fhew, whether it was againft his natural, or againft

his other Allegiance. But when he has none but

a natural Allegiance, certainly againft his Allegi-

ance, without putting in natural, will be well e-

nough. It is true, where there is no natural Al-

legiance, it muft be wrong if you put it in, be-

caufe you put in that Allegiance which he does

not owe; but where he is a Subjed born, to put

in natural Liege-Lord there is no Ground at all

for it; there are Words enow that (hew it was

againft his Allegiance to his Lawful and Un-
doubted Lord.

L' C. y. Look you, Sir Bartholomew Shower,

how does 'it appear, that thefe Men are Subjeds

born ? The Matter you go upon does not appear

upon the Indidment, and you are not to go oft

from that.

Sir B. Shower. Every Man is prefum'd to be fo,

unlefs the contrary appears.

L. C. y. You quote Calvin's Cafe, and the o-
ther Cafes that are there put ; thofe are all Cafes of
Aliens; there is Dr. Lopez/s Cale i He being an
Alien comes into England, and commies High-
Treafon: Why, fay they, how (hall we indid this

Man? We cannot fay it is Contra Naturalem
Dominum fuum ] for he owes no natural Allegiance

to the Queen of England; How (hall we do to

frame a good Indidment againft this Man? They
confidered of this; and they faid it will be a good
Indidment, to charge him with High-Treafon, or
any one elfe, leaving out the Word Naturalem:
For if it appear he has committed an Offence
againft the Laws of the Kingdom, and againft

the Duty of his Allegiance, which is High-Trea-
fon, that's enough. Now as to Tuckers Cafe, it

was reverfed for want of the Conclufion, contra

Debitu'm Ligeantia fua. Thofe Words are ma-
terial ; for let the Otfence be never fo much a-
gainft the Perfon of the King, as to aftaffinate

him, or levy War againft him, yet ftill if ic be
not againft the Duty of his Allegiance, as it can-

not be if he owes him none, it is not High-
Treafon. And therefore if it be againft his Al-
legiance, whether that Allegiance be natural or
local, it is all one, it's enough to make it High-
Treafon,

Mr. Soil. Gen. In that Cafe in Dyer, they (hew
where it was a Fault to put the Word in, but
they can fhew no Cafe where it has been adjudged

to be a Fault to leave the Word out.

L. C y. No Doubt it would be a Fault to have

that in, Contra Naturalem Dominum Juum, where
there is only a local Allegiance due.

Mr. Phipps, How does it appear whether it is

the one. or the other that is due?

L. C. y. It is no Matter whether the one or the

other do appear, it is High-Treafon be it the one
or the other, if it be againft the Duty of his Al-
legiance.

Mr. Phipps. Suppofe an Indidment againft an
Alien were, Contra Naturalem Dominum.

L. C y. That would be ill, becaufe then you
had laid it more fpecially, and otherwife than re-

ally it is, and reftrained it where you ought not to

do it.

Mr. Phipps. How then, my Lord, (hall it ap-

pear that he only ovv'd a local Obedience?

L. C. y. It may be given in Evidence, That he

is an Alien born.

Mr. Soil. Gen. He may plead it in Abatement to

the Indidment.

L. C. y. He ought to be acquitted, for you have

indided him of a Crime againft his natural Alle-

giance, when he owes no fuch. But Allegiance ge-

nerally comprehends all Sorts of Allegiance, Na-
tural, and Local.

Sir B. Shower. How then, my Lord, come all

the Lawyers of all Ages to put in thofe Words
in Indidments of High-Treafon againft Subjeds

born ?

I. C. y. No, I have feen Abundance of Prece-

dents, that have only Contra Ligeantia fua Debitum

generally, and fo the moft part are ; for Allegi-

ance is the Genus, and if that be fuggefted, all the

Species are contain'd under that.

Mr. Att, Gen. Well, have they any more?

Sir B. Shower. Yes, we have more.

L. C. y. Well, you (hall have them all in time.

Sir B. Shower, My Lord, here is another Ob-
jedion, and that's this ; Here is one Fad that they

have laid, and that's the 2d Overt-Ad in this In-

didment,
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diflment, that they confented and agreed that

Forty Men, (whereof thefe Four were to be Four)
but do not lay it to be done traiteroufly. They
fay Confenferum Agreaverunt & jjjfenferum , but

not proditorie ; and I never faw an Indiftment that

laid an exprefs Overt-Aft, without repeating the

Word again. If your Lordfhip pleafes, the Words
in the Indiftment are thus ; as to the firft Overt-
Aft, it is laid in this manner; Et ad execrabilem

Ajfafjinattonem illam exequend. at fuch a Time and
fuch a Place proditorie traclaverunt propofuenmt

& Confultaverunt de viis modis & mediis, O'c, and
then comes this which we except againft; & Con-

fenferimt Agreaverunt & Affenfertitit quod Quadra^

ginta Homines, &c. Now this is a plain diftind: AS,
and there is no proditorie to it; and if ever they can

(hew me any Indidment, in which an Overt- Aft

was laid, of which they gave any Evidence, and it

had not the Word proditorie in it, I am very much
miftaken. I am fure, I never faw any fuch. And
it is not enough to fay, that the Nature of the

Thing is fuch, as that it cannot but be aTreafona-

ble Aft ; but they muft alledge it to be fo, by the

exprefs Ufe of that Word, which the Law has ap-

pointed to exprefs this Crime by. In the Cafe of

an Indiftment for Felony, if it be not faid Felony,

it is not good. They are not to defcribe that by

Circumlocution, which is a particular Crime fixt

by Law, they mufl: ufe the Verl>a Artis, the Terms
of Art, and no other: If your Lordfhip pleafes

it may be read.

Mr. Sol. Gen. Let it be read if you pleafe; but

rake it in Engliflo, and it is no more than this, they

did traiteroufly compafs the Death of the King,

and for that purpofe they did traiteroufly meet,

and confult about the Ways and Means, and did

confent and agree chat forty Men, O'c.

CI. of Arr. Reads, Et ad Execrabilem Horrendam

& Deteftabilem AJJaffinationem Anglice Aflaffinati-

on & Jnterfefiionem illam Citius exequendum &
anno ac Diver/is aliis Diebus C7 vicibus apud pa-

rochiarn pradiBa?n in Comitatu pr^dicio proditorie

trnEiaverunt, propofuertint & Confultaverunt de

viis modis & mediis ac Tempore & Loco ubi quan-

do qualiter & quomodo DiEitim Domimm Regem fx

ex Jnjidiis facilius Interficerent.

Sir B. Shower. There is an End of that, now
go on.

Mr. Att. Gen. No, Sir Bartholomew, you miftake,

there is no End of it, that's done at the fame

time with that which follows.

Sir B. Shower. No it is not the fame Overt-

Aft ; but let him go on.

CI. of Arr. Et Confenferum Agreaverunt & Af-

fenferunt quod quadraginta Homines Equefires.

Sir B. Shower, Well you need read no further

for our Objeftion. We fay, there wants the

Word Proditorie: For there are two Overc-Afts,

the One is, that they traiteroufly did confult of

the Ways and Means, how to kill the King, and

that Overt-Aft we agree to be well laid : But

then it fays they confented, and agreed that there

(hould be Forty Men, whereof thefe Four (hould

be Four, but does not fay they traiteroufly agreed

;

are not thefe diflinft Afts ?

Mr. Phipps. Surely, My Lord, they are diftinft

Afts ; for this Part of the Indiftment upon which

Sir Bartholomew grounds his Objeftion, is that

Overt-Aft of which the Lift in Mr. Rookwood's

Cafe was urged by the King's Council, and agreed

by the Court to be an Evidence.

V o L. IV. -
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Then the Jury againft Mr. Rookwood came in,

and delivered in their Verdift, as it is in his

Trial, then afterwards the Court went on thus,

Mr. Att. Gen. My Lord, the Objeftion is, thac

Proditorie is not inferred into that particular Claufe

of the Indiftment, which Ihews their particular

Agreement that there (hould be forty Men, where-

of the Four named in the Indiftment were to be

Four. Now your Lordfhip obferves how the In-

diftment runs, it is for Compaffing and Imagining

the Death and Deftruftion of the King; and it

fets forth for this Purpofe, that to effeft this

CompafEng and Imagining, they Proditorie traSia-

verunt & Confultaverunt de viis mediis & Modis^

how they fhould kill the' King. Now that which

immediately follows after is, the particular Me-
thod and Means that were agreed upon, that is,

that there (hould be forty Men. Now this is the

ftrangeft Suggeftion that ever was, when we have

fet forth, that traiteroufly they did fo agree of

the Ways and Means, and then fet forth the par-

ticular Means, that here muft be proditorie again

to that. This is fuch a Conftruftion as I cannot

but admire how it could come into any one's

Head. It is Part of the Sentence ; for the other

Part, as we have laid it, is not compleat before:

It may. be it might be fufficient without fetcing

forth the particular Ways and Means; but when

it is fet forth, it is Part of the Sentence, and re-

fers to the firft Beginning.

L. C. J. Aye fure it does.

Mr. Att. Gen. I cannot tell what they would

have, unlcfs they would have us repeat the Word
proditorie in every Line.

Mr. Sol. Gen. Or before every Verb.

Sir B. Shower. No, but I think it ought to be

repeated at every Overt-Aft.

Mr. Conyers. If your Lordfhip pleafes, after

thit they have fet forth that this was the parti-

cular Method and Way agreed upon at their

Confultation, that forty Horfemen or thereabouts

(hould go about it, of which the Perfons indifted

were to be Four, it goes on, Et Quilibet eorum

proditorie fuper fe Sujcepit effe umim, there it is put

in, and it appears to be as particular as poffible

can be.

Mr. Cowper. Sir Bartholomew Shower fays, that

when we have alledg'd that they did traiteroufly

treat, propofe and confult of the Means and Ways
of killing the King, there we have done the Sen-

tence and made that one Overt-Aft. Now how-

is the Sentence done? The next Word is a Con-
Junftion Copulative, & Confenferum, &c. And
what is the Ufe of a Conjunftion Copulative ? But

to convey the Force of the Words in a former

Sentence to the Sentence following, and to pre-

vent the Repetition of every Word in the fubfe-

quent Sentence that was in the Precedent: But

it is plain, they are both one and the fame Overt-
Aft, and thefe fubfequent Words are only an

Explanation, more particularly of the Overt-Aft

fet forth in the precedent Words.
Sir B. Shower. In Anfwer to that, that has been

faid, if they (hew me any Precedent, where an

Indiftment has been for High-Treafon, fetcing

forth feveral Overt- Afts, and not the Word pro-

ditorie fet to every Overt-Aft, then they anfwer

my Objeftion. If the Word Quod had come in,

that would have made them diftinft to be fure j

and I think they are as diftinft Afts now; fup-

pofe they had concluded at the End of the Word
Interficerent, that had been a good Overt-Aft ; I
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am fure they will agree that : And if if, be fo,

then the other is a good Over-Aft too. For it

is a diftin(ft Thing from that which was a per-

feft Sentence before; and it either requires a

Likewife, or the Word Proditorie miift be repeated.

They have not fo much as fafd ftmiliter Confenfe-

ruHt or fimili modo; there is an (&) indeed, but

that does not fo couple the Sentences together, as

not to make them diftinft Afts. There are feve-

ral Ets thorough the whole Indidment, but that

does not, as Mr. Cowper would have it, couple

all together to make one Overt-Aft.

Mr. Phipps. My Lord, if what Mr. Cowper fays

be allow'd, (viz..) that the (&) makes it one in-

tire Sentence, then there is noOvert-Aft at all;

for after the Treafon alledg'd, the Claufes are

coupled to one another by an £f, and confequent-

ly by Mr. Cowpe/s Way of arguing the whole In-

diftment is but one intire Sentence.

L. C. y. I do not underftand your Meaning as

to that ; they tell you Proditorie is alledged to the

Confuting, Contriving and Agreeing, then they

tell you what was the fubjeft Matter of that Con-
trivance and Agreement to aflaffinate the King,

and in order to that they agreed there (hould be

40 Men, is not that good enough, without Pro-

ditorie to every Line.

Sir B, Shower, No, it is not faid in Ordine ad,

there is no fuch Thing ; but only they did con-

fult of the Ways and Means, and did agree that

40 Horfemen (hould do it, and afterwards did

agree to provide Horfes anc Inftruments of War.
Now that being with a Quodque, they fay makes
a new Overt-Ad; but 1 cannot underftand why
Quodque is not as much a Copulative as Et, and
the one (hould not have the fame effeft as the

other.

L. C y. Firft it tells you there was a Confult

and Agreement to aflaffinate the King, and for

the Accomplilhment of the faid Aflaffination, af-

terwards eifdem die S Anno Proditorie Tra£lave-

runt & Confultaverunt de viis & modiSy how they

fhould kill the King.

Sir B. Shower. That is one Overt-Aft, fay we,

and there you fhould flop.

L, C. y. Et Confenferunt O* Agreaverunt quod

quadraginta Homines, &c. it is all at the fame time,

and muft be intended the fame Confult and Con-
trivance ; that they confulted of the Ways and
Means, and then agreed fo many Men (hould be
provided.

Mr. Phipps. No, My Lord, we fay that is

another Overt- Aft.
L. C. y. Treby. It feems to me to be a fpecify-

ing and particularifing the Ways and Means, that

they had confulted of, and concluded on.

Sir B. Shower. If it had been a fpecifying, it

had been much better to put in either then and
there, or that this was the Refult of the Con-
fultation.

L. C. y. Treby. It does feem to me fo, that it

was the Refult of the Confultation, and it is well

enough.

L. C y. You had better have fav'd thefe kind

of Exceptions till the Trial was over.

Sir B. Shower. But, my Lord, if there be one
Overt- Aft ill laid, I fubmit it whether they can

give any Evidence of that Overt-Aft.
L. C. y. Treby. No doubt of that they cannot

;

but we think it is as well laid as it could be laid.

L. C. y. Truly I am not well fatisfied, that it

is necelfary after you have laid the Proditorie, as

to the particular Treafon, to lay it again to the

Overt-Aft. For the Overt-Aft is but Evidence

of the Treafon: The Treafon it lelf lies in the

Compaffing, which is an Aft of the Mind.

L. C. y. Treby. You cannot Indift a Man of

Treafon for Afl'affinating or killing the King, but

you mult in every fuch Cafe frame the Indittment

upon the Article for Compaffing and Imagining the

Death of the King; which muft be laid to be

done traiteroufly. Then when afterwards you

fay the Perfon accufed did wound him, or impri-

fon him, or confulc and agree to aflaffinate him,

or did aftually affafllnate him, thefe are but fo

many Overt-Afts of compaffing the Death, and

you having firft faid that he did Proditorie compafs

and imagine the King's Death, you have thereby

(hewn that you charge him with a greater Of-
fence than Felony (which my Lord Co^e fays is

the Ufe of the Word Proditorie ;) and that being

thus done, I do not apprehend it to be neceflary

that you (hould add Proditorie to all the reft of the

following Particulars; for they are only external

Difcoveries of the inward Treafon ; and more

properly deemed to be Evidence of the Treafon,

than to be the Treafon it felf.

L' C. y. The Treafon is confummate in the

Intention, befides the Words of the Statute make
that the Treafon, not the Overt-Aft, that is but

Evidence, and fo it was held, (not upon this Ex-
ception, but upon the Reafon that my Lord fpeaks

of) in the Cafe of the Regicides of Ring Charles the

Firft, That the Indiftment (hould not be for kil-

ling the King, but for compaffing and imagining

his Death, and the Killing was alledg'd as an

Overt-Aft.

Sir B. Shower. It muft be fo if it were for levy-

ing of War.
£. C. y. Moft true; for levying the War is the

Treafon, but in this Cafe we think it is no Ex-
ception.

Mr. At. Gen. Then let us have the Fifth.

Sir B. Shower. Then, my Lord, here is another

Thing. It is a Queftion ivhether there be any

Overt-Aft prefented by the Jury at all. The In-

diftment fays, yuratores pro Domino Rege prxfen-

tant, that they as falfe Traytors did compafs the

Death of the King, and the Slaughter of his Sub-

jefts, and they did meet, and confulc, and agree

how to do it, Mt iidem Chriftophorus Knightly

and the reft, to fulfil their faid traiterous Intenti-

ons and Imaginations did, afrerwards, the tenth

of February, buy Arms and Horfes. Now our

Objeftion is, That it does not appear, that any

one of thefe Overt-Afts are the Presentment of the

Jury; with Submiffion they ought to have begun

It again, either with a Quodque, or fomething that

(hould have referred it to the firft, yuratores pra-

fentant, or elfe they muft have begun quite again,

with a Juratores Ulterius prafentant, and not have

coupled them as this is with an Et. The moft

Forms begin with an ulterius prafentant, but here

we find no Overt-Aft is fo introduced. They
might prefentPart, and not prefent the other Part,

for any Thing that does appear. Every Thing
ought to be laid pofitively, as the Jury's DiElum;

it may be only the Clerk's Saying, and not the

Jury's, for any Thing that does appear. Your

Lord(hip remembers the Cafe of the King and
Trabridge upon a Writ of Error to reverfc a

Judgment for erefting and continuing a Cottage

againft the Form of the Statute; now Contra for-

mam Statuti vfus in the Beginning of the Indift-

menr
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ment, but not in the Conclufion ; to the ereding
but not the continuing. And though there was
there Juratores ulterius dicum, it was not fupey Sa-
cramentum fuum, and they did not fay, he did
continue it againft the Statute; and there being no
formal Prefentment, that he maintain'd the Cot-
cage notwithftanding the Ad, Et did not fo cou-
ple it to the firft Parr, as to make it a good Pre-
iencment. So we fay in this Cafe, this is a Fault,

and different from all the common Forms ; there

ought to be a dired Prefentment of each Overt-
Ad, and not coupled by an Et. For Et will

not do it; for it is a diftind Overt-Ad every

one, and (hould have been Et quod Confuhaverunt,

qucdque Agreaverunt, that a certain Number
fhould do fo and fo ; and to be fure, it (hould have
been fo at the laft Overt-Ad, which is only, Et
iidem Crhiftophorus Knightly, &c. did buy Arms and
Horfes. Now this laft Et, being a loofe Con-
jundion Copulative, in common Senfe ought to re-

fer to that which they had agreed upon, for that

is laft mentioned there, and the natural Senfe

leads thither, and not to the Beginning of the Bill

yuratores prafentant quod.

Mr. Phipps. I (hall not trouble your Lord(hip

further, they ought to have put in a Quodque^ or

an Ulterius prafemant.

Mr. Att. Gen. Where would you have the Quod-

que, or the Ulterius prafentant ?

Mr. Phipps. Either to every Overt-Ad, or at

leaft to that laft.

Mr. Att. Gen. The Indidment fets forth, that

they committed fucii, and fuch a Treafon; Their

Objedion is, that Quodque is not put into every

Overt-Ad ; and our Anfwer is, that the firft

Quod governs all that relates to that Treafon. It

may be if there were two didind Treafons in the

Indidment, when you come to fet forth the Second

Treafon, you (hould fay Juratores ulterius prafen-

tant the Second Treafon; but the Overt-Ads to

prove the fame Treafon, are all Parts of that

Treafon, and make but one Species of Treafon,

which is the Imagining the Death of the King.

There's the Treafon ; and to bring it to pafs, they

did fo, and fo : This, my Lord, muft be Part of the

Finding of the Jury as well as the Treafon it felf,

of which thefe are the Overt- Ads. But then if

you will lay the levying of War in the fame In-

didment, then it may be you muft fay Juratores

ulterius prafentant quod, &c. But it had been a

ftrange Abfurdity to fay, Juratores ulterius pra-

fentant, fuch and fuch Overt-Ads : For the Overt-

Ad is not a further Indidment, but only a fet-

ting forth that which is Evidence, upon which

they found the Indidment for Treafon.

Mr. 5b/. Gen. What the Indidment fays, is as

dired Affirmation as can be all along of the Pre-

fentment of the Jury, that the Prifoner and others

did compafs and imagine the Death of the Kingj

and to bring it about, they did confult together,

and did agree to make ufe of fuch and fuch

Means, and were to have a Party of 40 Men, and

they bought Arms and Horfes. Now it does

not repeat quodque, or ulterius prafentant quod, to

every one of thofe Sentences, that they did fo and

fo, and that they did fo and fo. Now I would

tain know the Difference between Saying, and

they did fuch a Thing, and Saying, and that they

did fuch a Thing. That's all the Difference that

they think to overturn this Indidment for. The

omitting of a Juratores ulterius prafentant, cer-

tainly is nothing; for the firft Prefentment runs

Vou IV.
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through the whole Indidment, and there does not
need an Ulterius,

Sir B' Shower. Certainly there (hould have been
a Quodque at leaft.

L- C, J. No indeed, I think it is better as ic

is, than as you would have had it; becaufe the

firft Quod goes through the whole. That in order

thereunto he did fo and fo; would you have it faid

S quod in order thereunto he did fo and fo; but
tho' that may be good Senfe, I think it is not fo

good as the other. This Indidment is for one Sort

of Treafon, and that is, for Compaffing the Death
of the King; and it is, I think, more proper to

have but one Quod, than to have more ; for it

makes the whole Indidment more entire. As
to the Juratores ulteyius prafentant, that is never

proper, where the Species of Treafon is the fame:

For indeed if there had been two diftind Treafons,

the one for compaffing the Death of the King, and

the other for levying of War, in that Cafe you
muft bring it in by ulterius prafentant: Becaufe

they are two feveral Offences, though compris'd

in one Bill, and they are in Law as two Indid-

ments. And fo ic is in the Cafe that you men-
tioned of Cottages: It is one Offence to ered a

Cottage, and another Offence to continue a Cot-

tage, and they are to have feveral Punifhments 1

and becaufe they there jumbled them both toge-

ther in one Indidment, that Indidment was held

to be nought: For by Law, the Indidment for

ereding a Cottage, ought to conclude contra for-

mam Statuti, and then the Jury muft begin again,

& ulterius prafentant quod the Cottage was conti-

nu'd againft the Form of the Statute; becaufe

they are feveral Offences. But here the High-
Treafon is but one and the fame Offence, and the

other Things are but Overt-Ads to manifeft this

Treafon, the Compaffing the Death of the Kingi
and truly I think it is better as it is.

Mr. Phipps. I have feen feveral Precedents of

Indidments, where the feveral Overt-Ads were

to the fame High-Treafon, but ftill they had each

an ulterius prafentant.

Mr. At. Gen. I believe it is hard to find many
Indidments in the fame Words: I am fure all

are not.

L. C Baron. Is it not as great an Sir Bdward Ward.

Affirmation to fay, and they did fuch a Thing, as

to fay, and that they did fuch a Thing.

L. C.J. I cannot reconcile ic to my Reafon,

bur ic (hould be as good Senfe without that as

with it.

L. C J. Treby. In a long Deed it begins, 'This

Indenture witmjfdth, that the Party granted fo

and fo, and the Party covenants thus and thus ;

and fo it goes on commonly, without renewing

the Word That to the fubfequent Claufes : Buc
yet the firft Expreffion ('This Indenture ivitneffeth

that) governs the whole Deed, though ic be many
Skins of Parchment.

L. C. J- l( you begin with an Indenture, you
begin, That ic witneffeth fo, and fo ; without re-

newing, unlefs it be a very diftind Thing.

Sir B. Shower. My Lord, we think that Simili-

tude makes for us. A. B. covenants fo and fo in

a Conveyance, and then further, that fo and
fo.

I. C. J. Buc there you reftrain that in the Be-
ginning of the Covenant to every particular in thac

Covenant.

Mr. At. Gen. Will yonr Lordfhip pleafe to call

the Jury now?
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L. C. 5. Have you a Mind to go on with the

Trial, or to go to Dinner ?

Mr. At. Gen. I believe your Lordftiip can try

but one more to Night, and that may be as well

after Dinner as before-

L. C. J. Well then, adjourn till 5 a-Clock, and

in the mean time, you Keeper, knock off the Pri-

foners Fetters.

Keener. They (hall, my Lord.

^hen the Court adjourned till 5 a-Clock in the

Afternoon, it being then about 3.

Poji Meridiem, the 2\fl <?/ April,-96.

The Court returned, and was refumd

about 6 in the Evening,

Cl, of Ar. Keeper of Newgate, bring Charles

Cranburne to the Bar, ( which was done. ) Charles

Cranburne, hold up thy Hand (which he did.)

Thofe good Men that you (hall hear called and

perfonally appear, are to pafs between our Sove-

reign Lord the King and you, upon Trial of your

Life and Death j and therefore if you will chal-

lenge them or any of them, your Time is to fpeak

unto them as they come to the Book to be fworn,

and before they be fworn.

Cranburne, My Lord, I humbly defire I may
have Pen, Ink, and Paper.

Court. Aye, Aye. (He had them.)

Cl. of Jr. Where is George Ford ?

Cryer. Vous Avez.

Cranburne. I challenge him.

Cl. of Ar. William Underhil.

Cranburne. I challenge him.

Cl. of Ar. William Withers.

Cranburne. I challenge him.

Mr. Phipps. If your Lord(hip pleafss, thofe

that were of the laft Jury I hope (hall not be call'd

of this Jury : This Prifoner being tried upon the

fame Indiftment the laft was.

L. C. y. If they be not, it (hall be in Eafe to

them, but it is not in Favour of you.

Mr. Phipps. We humbly conceive, having given

their Verdift upon the fame Indiftment, they are

not fuch indifferent Perfons, as the Law intends

they (hould be, and think it is good Reafon they

fhould not ferve upon this Jury.

L. C. y. What though it be upon the fame In-

diftment? the Evidence is not the famej for they

are diftinfi. Offences.

Mr. Phipps. I do not know whether it be a good

Caufe of Challenge, but fubmit it to your Lordfhip.

L. C. y. Well, you may doubt of it if you

pleafe, and try the Exception.

Cl. oj Ar. "Thomas Trench.

Cranburne. I challenge him.

Cl.ofAr. yohn Wolfe.

Cranburne. I challenge him.

Cl. of Ar. yames Bodington.

Cranburne. I challenge him.

Cl. of Ar. yonathan Andrews, ( He did not ap-

pear.) yohn Raymond.

Cranburne. I challenge him.

Cl. of Ar. George Halves.

Cranburne, I challenge him.

Cl. of Ar. Francis Barry.

Cranburne. I challenge him.

Cl. of Ar. Arthur Bailey.

Cranburne. I challenge him j he was upon the

laft Jury.

L. C. y. That is no Reafon j Will you chal-

lenge him peremptorily ?

Cranburne. I do challenge him.
Cl. of Ar, yohn Caine.

Cranburne- I do not except againft him.
Cl. of Ar. Hold Mr. Caine the Book, Cryer.
Crytr, Look upon the Prifonpr, Sir. You (hall

well and truly try, and true Deliverance make be-
tween our Sovereign Lord the King and the Pri-
foner at the Bar, whom you (hall have in Charge,
and a true Verdift give, according to your Evi-
dence, io help you God.

Cl. of Ar. Thomas Glover,

Cranburne. I challenge him.

Cl. of Ar. Dormer Sheppard. (He did not ap-
pear.) George Tredway. (He did not appear.)
Matthew Bateman. (He did not appear.) Timothy
Thornbury.

Cranburne. I challenge him.

Cl. of Ar. yames Partherich.

Cranburne. I challenge him.

Cl. of Ar. Thomas Freeman. ( He did not ap-
pear. ) Robert Bredon.

Cranburne. I do not except againft him. ( He
was [worn.)

Cl. of Ar. yofeph Bliffet.

Cranburne. I challenge him.
Cl. of Ar. Timothy Lanno. (He did not ap-

pear. ) yohn Harris. (He did not appear.) yohir
Billiers.

Cranburne. I have nothing to fay againft him;
(He was fworn.)

Cl. of Ar. Richard Bourn,

Cranburne. 1 do not except againft him. ( He
was fworn, )

Cl. of Ar. George Carter. (He did not appear.)
Francis Chapman,

Cranburne. I challenge him.
Cl. of Ar. Alexander Forth.

Cranburne. I cJ^allenge him.
Cl.v^Ar. Nicholas'Roberts.

Cranburne, I have nothing to fay againft him,
(He was fworsh)

Cl. of Ar. Thomas Playflead.

Cranburne. I challenge him.
Cl. ofAr. William Atlee,

Cranburne, I challenge him'.

Cl. of Ar. yohn Marfh. ( He did not appear. )
Andrew Cook.

Cranburne, I do not except againft him. ( He
was fworn,)

Cl.ofAr. yohn Hall.

Cranburne, I challenge him.
Cl. of Ar, William Partridge,

Cranburne. I challenge him.
Cl. of Ar. Peter Levigne,

Cranburne. I challenge him.
Cl. of Ar, Thomas Moody.

Cranburne, I challenge him,
Cl. ofAr, Richard Belinge.

Cranburne. 1 challenge him.
Cl. of Ar. Thomas Evans.

Cranburne. I do not except againft him. ( He
txias fworn.)

CLofAr. Thomas Ramage.
Cranburne. I have nothing to fay againft him.

(He was fworn.)

Cl. (ff Ar. Edward Townfend,

Cranburne, I challenge him.

Cl, of Ar, William Gunfon.

Cranburne. I challenge him.

Cl, of Ar, Philip Wightman. -

Cranburne. I fay nothing againft him. (He
u^as fworn.)

Cl. oj Ay,
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Cl. of Ar. 'John fVykume.

Sir B. Shower. I hope you take an Account of

the Challenges, Mr. Hardiftey'

L. C. y. Nay, you (hould take care of the

Challenges, who are his Council : if he had no

Council ; we wouM take care of him.

Oyer. Here is Mr. Wjborney What fay you to

him?
Cranburne. I have nothing to fay. (He was

fworn.)

Sir B. Shower. I hope your Lordfhip will alfo

be of Council for him.

L.C y. We are to be equal and indifferent be-

tween the King and the Prifoner : But you that

are now his Council by Law, ought to take care

that he lofe no Advantage.

Cl' of Ar. William Strode,

Cranburne. I have nothing to fay againft him.

{He was fworn.)

Cl.ofAr. Daniel Byfield. (He did not appear.)

Benjamin Noble. ( He did not appear.) Thomas

White.

Cranburne. I do not except againft him. ( He

was fivorn.)

Cl. of Ar. Cryer Countez. yohn Caine.

Cryer. One, &c.

Cl' of Ar. 'Thomas White'

Cryev' Twelve good Men and true, ftand toge-

ther, and hear your Evidence.

Ihe Names of the Twelve Sworn were thefe^

yohn Caine, Efq.
^

^Thomas Evam, Gent.

Robert Bredon, Efq.
j

j
Thomas Ravage, Gent.

John Billers, Efq. i 7 PbHip Wightman, Gent.

RichardBourn, Eiq.

Nich. Roberts, Gent.

yohn Wyborne, Gent.

William Strode, Gent, and

Andrew Cook, Gent-y yThomas White, Gene.

Cl'ofAr. Cryer, make Proclamation.

Cryer' Oyez. If any one can inform my Lords

the King's Juftices of Oyer and Terminer, the

King's Serjeant, or the King's Attorney General,

before this Inqueft be taken of the Higli-Treafon,

whereof the Prifont-r at the Bar ftands Indicted,

let them come forth and they (hall be heard ;
for

now the Prifoner ftands at the Bar upon his Deli-

verance : And all others that are bound by Recog-

nizance to give Evidence againft the Prifoner at

the Bar, let them come forth, and give their Evi-

dence, or elfe they forfeit their Recognizance.

L. C. y. Mr. Attorney, Do you think we ftiall

be able to try the other to Night.

Mr. At. Gen. That is according as this holds,

my Lord. ^ r , x

L. C. y. I fpeak it for the Eafe of the Jury,

that they might be difpatched, and not attend

another Day.

Mr. At. Gen. I doubt we cannot try any more

than this to Night.
.

L. C y. Well it is no great Matter, it will be

but a Morning's Work j it may be too great a

Strefs and a Hurry to do any more to Night ;
and

therefore we will difcharge the Jury for to Night,

thofe of them that are not fworn ; but we will

be here to Morrow Morning by Seven a Clock i

and therefore pray Gentlemen attend early.

Cl. of Ar. C Cranburne Hold up thy Hand.

(which he did.) You that are fworn look upon the

Prifoner, and hearken to his Caufe. He ftands

indiaed by the Name of Charles Cranburne, late

of the Parilh of St. Paul Covent Garden, in, the

7<^5

County of Middlefex, Yeoman] for that he, with'

Chriftopher Knightley, late of the fame Parifh and
County, Gentleman, Robert Lowick, late of the

fame Parifti and County, Gentleman, and ^mbrofe
Rookwood, late of the fame Parilh and Count}',

Gentleman, the Fear of God in their Hearts not
having, nor weighing the Duty of their Allegi-

ance, but being mov'd and feduced by the Infti-

gation of the Devil, againft the moft Serene,

moft Illuftrious, moft Clement, and moft Excel-

lent Prince, our Sovereign Lord, William the

Third, by the Grace of God, of England, Scotland^

France and Ireland, King, Defender of the Faith,

Uc. their Supreme, True, Rightful, Lawful, and un-
doubted Lord, the Cordial Love, and the true and
due Obedience, Fidelity and Allegiance which eve-

ry Faithful Subjeft of our faid Lord the King that

now is, towards him our faid Lord the King fhou'd

bear, and of Right ought to bear, wiciidravving,

and wholly to extinguith, intending and contriving,

and with all their Strength, purpoling, defigning

and confpiring the Government of this Kingdom
of England, under him our faid Lord the King
that now is, of Right, duly, happily, and very

well eftablilVied, altogether tofubverr, change and
alter; as alfo our faid Lord the King to Death
and final Deftruftion to put and bring, and his

Faithful Subjects, and the Freemen of this King-
dom of England into intolerable and moft mifer-

able Slavery to Lewis the Fiench King to fubju-

gate and enthral, the loth Day of Fib. in the

7th Year of the Reign of our faid Lord the King
that now is, and divers other Days and Times,
as well before as after, at the Parilh of St, Paul
Covent-Garden aforefaid, in the County afore-

faid, falfely, malicioudy, deviliftily, and traite-

roufly, did compafs, imagine and contrive, pur-
pofe, defign and intend our faid Lord the King
that now is, to Slay, Kill, and Murder, and a
miferable Slaughter among the faithful Subjeds

of him our laid Lord the King, throughout
this whole Kirigdom of England to make and
caufe ; and their laid moft wicked, impious,

and deviiifti Treafons, and traiterous Compaf-
fings, Contrivances and Purpi^fes, aforefaid, to

fulfil, perfed, and bring to Eff^ect, they the faid

Chriftopher Knightly, Robert Lowick, Ambrofe Rook-

wood, and Charles Cranburne, and very many other

falfe Traitors, to the Jurors unknown ; after-

wards, to wit, the fame Tenth Day of Februa-

ry, in the Year abovefaid, at the Parilh afore-

faid, in the County abovefaid, and divers other

Days and Times, as well before as after, there and
elfewhere in the fame County, falfely, malicioufly,

advifedly, fecretly, traiteroufly, and witii Force

and Arms, did meet, propofe, treat, confult,

confent, and agree, him our faid Lord the King
that now is, by lying in wait and wile, to Af-

faflinate. Kill and Murder: And that execrable,

horrid, and deteftable Alfaffination and Killing the

fooner to execute and perpetrate ; afterwards, to

wit, the fame Day and Year, and diverfe other

Days and Times, at the Parifti aforefaid, in the

County aforefaid, traiteroufiy did treat, propofe,

and confult of the Ways, Manner, and Means,

and the Time and Place where, when, how, and
in what manner our faid Lord the King fo by

lying in wait the more eafily they might Kill

:

And did confent, agree, and alfent, that Forty

Horfemen, or thereabout ( of whom they the

faid Chriftopher Knightley, Robert Lowick, Ambrofe

Rookwood, and Charles Cranburne, (hould be four ;

and
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and every one of them traicerouny took upon

himfelf to be one) with Guns, Muskets, and Pi-

ftols, charged with Gun-powder and Leaden Bul-

lets, and wirh Swords, Rapiers, and other Wea-
pons, Armed, (hould lie in wait, and be in Am-
bufh our faid Lord the King, in his Coach being,

when he (hould go abroad, to fet upon; and

that a certain and competent Number of thofc

Men fo armed, upon the Guards of our faid

Lord the King, then attending him, and being

with him, Ihould fet upon, and them (hould fight

with and overcome ; whilft others of the fame

Men fo armed, him our faid Lord the King (hould

Aflfaffinate, Slay, Kill, and Murder. And they the

faid Chriftopher Kw'ghtly, Rol>ert Lowick, Ambrcfe

Rookwoud, and Charles Cranburne^ the Treafons,

and all their treafonable Intentions, Purpofes and

Contrivances aforefaid to execute, perform, ful-

fil, and bring to effeft, afterwards, (to wit) the

aforefaid Tenth Day of February^ in the Seventh

Year abovefaid, at the Parifln aforefaid, in the

County aforefaid, divers Horfes, and very many

Arms, Guns, Piftols, Swords and Rapiers, and

other Weapons, Ammunition, and Warlike

Things, and Military Inftruments, falfely, ma-

licioufly, fecretly and traiteroufly did obtain, buy,

gather together, and procure ; and to be bought,

obtained, gathered together, and procured, did

caufe, with that Intent them in and about the de-

teftable, horrid, and execrable AflalTination, Kil-

ling, and Murder of our faid Lord the King that

now is, as aforefaid, to be us'd, imploy'd, and

beftow'd : And the fame Premiffes the more fafely

and certainly to execute, do, and perpetrate, the

aforefaid Chriftopher Knightley, with one Edward

King ( late of High-Treafon, in contriving and

confpiring the Death of our faid Lord the King

that now is, diily convifted and attainted) by the

Confent and Affent of divers of the Traitors and

Confpirators aforefaid, the aforefaid Tenth Day
of February, in the Seventh Year aforefaid, trai-

teroufly did go, and came unto the Place propo-

fed, where fuch intended Aflaflination, Killing,

and Murdering of our faid Lord the King, by ly-

ing in wait, (hould be done, perpetrated and com-

mitted, to view, fee, and obferve the Conveni-

ency and Fitnefs of the fame Place for fuch lying

in wait, Affaflination, and Killing, there to be

done, perpetrated and committed ; and that Place

fo being feen and obferved, afterwards, to wit, the

fame Day and Year, his Obfervations thereof to

feveral of the faid Traitors and Confpirators did

relate and impart, to wit, at the Pari(h aforefaid,

in the County aforefaid ; and the faid Charles

Cranburne the fame Day and Year there, in order

to the fame execrable, horrid, and deteftable Afiafli-

nation and Killing of our faid Lord the King, by

the Traitors and Confpirators aforefaid, the more
readily and boldly to execute, perpetrate, and

commit, advifedly, knowingly, and traiteroufly

did bear and carry among divers of thefe Trai-

tors and Confpirators forward and backward

from feme to others of them, a Lilt of the Names
of divers Men of them who were defigned and

appointed our faid Lord the King, fo as afore-

faid, by lying in wait, to Kill and Murder againft

the Duty of his Allegiance, and againft the Peace

of our laid Sovereign Lord the King that now is,

his Crown and Dignity, and againft the Form of

the Statute in that Cafe made and provided.

Upon this Indiflment he hath been arraigned, and
thereunto hath pleaded not guilty, and for his

Trial hath put himfelf upon God and his Coun-
try, which Country you are ; your Charge is

to inquire, whether he be guilty of the High-
Treaibn whereof he ftands indided, or not

guilty : if you find him Guilty, you are to

inquire what Goods or Chattels, Lands or Te-
nements, he had at the Time of the High-
Treafon committed, or at any Timefince: If

you find him not guilty, you are to enquire whe-
ther he fled for it ; if you find that he fled for

it, you are to enquire of his Goods and Chat-
tels, as if you had found him guilty : if you find

him not guilty, nor that he did fly for it, you
are to fay fo and no more : And hear your Evi-

dence.

Mr. Montague. May it pleafe your Lordlhip,

and you Gentlemen of the Jury j this is an In-

didment of High-Treafon that is found againft

four Perfons ; but the particular Treafon againft

the Prifoner at the Bar, is for Compaffing and
Imagining the Death of the King, and endea-
vouring to fubvert the Government, and enflave

the "Nation to Lewis the French King : And the

Indiftment fets forth, that the Prifoner at the

Bar did for this purpofe meet and confult with

feveral falfe Traitors to the King and Govern-
ment, of the Ways, Manner, and Means how,
and the Time and Place when and where to Af-
falfinate the King ; and at length they agreed that

forty Horfemen (hould go together, and fet up-
on the King in his Coach, as he returned from
Hunting ; feme to attack the Coach, while others

fet upon the Guards- The Indiftment does fur-

ther charge him with getting Horfes and Arms,
and particularly with carrying a Lift of the Af-
faflinators from one to another. Thefe are the par-
ticular Things charged in the Indiftment, and to

this Indiftment he has pleaded not guilty ; if wc
prove the Fad, Gentlemen, we don't doubt your
Juftice.

Mr. At. Gen. May it pleafe your Lordfliip, and
you Gentlemen of the Jury ; the Prifoner at the

Bar, Charles Cranburne, is Indifled for High-
Treafon, in compaffing and imagining the Death
of the King. Gentlemen, the Over-ASs laid

in the Indiftment to prove the Prifoner guilty

are. That he was at feveral Meetings and Con-
fultations about the Manner of putting this De-
fign in Execution ; at which Meetings it was
agreed, that there (hould be about forty Horfe-
men in Number prepar'd, and arm'd for that Pur-
pofe, and they did provide Horfes and Arms for

that very Thing, and did agree to put it in Exe-
cution.

Gentlemen, the Evidence that you will hear

produced againft the Prifoner at the Bar will be
of this Nature. You will hear from the Wit-
neffes, that about Chriflmas laft, or the Begin-

ning of January, Sir George Barcky, did come
over from France from the late King James, to

whom he was an Officer in his Guards, with a

Commiffion for attacking the Prince of Orange^

or levying War upon his Perfon. He came over

about that Time, and feveral Troopers of the
late King James's Guards, to affift him in that

barbarous Confpiracy. When Sir George Barcky

came over, he did acquaint with this Delign fe-

veral Perfons in England, that he thought proper
to be Accomplices with him in It; particularly

Cipr. Porter, Mr. Charmck, Sir IVilliam Perkins-,

and feveral others whofe Names you will hear of,

and they had feveral Meetings about it the Be-

ginning
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ginning of "FehmaYy, at Capt. Porters Lodgings,
at the Naggs-Head in Covent- Garden, at the Sun
Tavern in the Strand, at the Globe Tavern in

Hatton-Garden, and feveral other Places where
they confulted in what manner they mighc attempt
and accomplifh this bloody Defign.

Gentlemen, you will hear, that at thefe Meet-
ings it was propos'd, that they (hould do it by
Arabufcade as the King came from Richmond a
Hunting, whither he ufed to go upon Saturdays:

Others were for doing it on this Side the Wa-
ter. And fo their Opinions being divided, it was
thought neceflfary to find out and fettle which was
the beft Place ; and in Order thereunto they em-
ploy'd Capt. Porter, Mr. Knightley, and Mr. King
(who was executed) to view the Ground, and ac-

cordingly they went, and pitched upon the Lane
between Brentford and Turnham-Green for this

Purpofe, as the moft convenient Place : And ha-

ving fo done, they came back, and gave an Ac-
count to thofe that had appointed to meet 'em, to

hear the Succefs of their Expedition, at the

Nagg's-Head in Covent-Garden, and in that Place,

you will find by the Evidence, that thofe Perfons,

who were the Heads of the Confpiracy, under-

took to find their feveral Proportions of Men, for

whom they would undertake, that would go with

them, and be concern'd in this Defign. S\r George

Barcley was to furnifh about twenty. He had

the Command of the Troopers that came from
France, and thofe other Officers that came thence,

were under him. Capt. Porter was to furnifti fe-

ven, Charnock was to furnilh eight. Sir William

Perkins was to furnifli five Horfes and three Men,
and, I think, Lowick was to furnilh fome more :

In the whole Number they reckon'd there fhould

be about forty.

It will appear, Gentlemen, that the Prifoner at

the Bar, Mr. Cranhume, was one of the Men that

Capt. Porter undertook to get, and engage in this

Defign; and accordingly Capt. Porter did acquaint

Mr. Cranburne with it ; and he did undertake to

be one, and to be ready to go with him, and be

concerned in this Aflaffination. You wll find he

was acquainted with it about the 14th of Febru-

ary, the Day before the firft Time that they in-

tended to afiault the King : Then he did under-

take and agree to prepare himfelf againft the next

Day. The next Day, which was the 15th of

February, they had feveral Meetings, and they

were making Preparation in Order to go out.

It happen'd, by great Providence, his Maj'efty did

not go abroad that Day, and thereupon they dif-

pers'd themfelves ; but they had Meetings after-

wards, at which Meetings the Prifoner was pre-

fent, with Capt. Porter, Mr. Pendergrafs, La Rue,

and feveral others that were concerned in the

Confpiracy, particularly the 21ft of i^f^rK^j'j)', the

Day before the fecond Time they were to have

put this in Execution. Capt. Porter being at

the i'MK-Tavern, with feveral other Gentlemen,

and they refolving to have it executed the next

Day, if the King went abroad; Capt. Porter fent

for Cranburne, and Keyes that was executed, and

Kendrick and Sherborn, four of thofe that he had

undertaken for, (of whom, 1 fay, Cranburne, the

Prifoner at the Bar, was one) and then he ac-

quainted 'em that they were refolv'd to go on

with it the next Day. And then they agreed to

be in a Readinefs accordingly. The next Day the

Prifoner, with fome others, met at Mr. Porters^

where they were preparing to go out andattack
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the King, and they had feveral Difcourfes about
the Ways and Means of doing it ; and particu-

larly Capt. Porter at that Time faid, that he had
a very good Gun that held about Cix or eight Bul-

lets, and that Mr. Pendergrafs was to have, who
was to attack the Coach, and flioot into the

Coach : Mr. Cranburne was there prefent at that

Time, and Mt. Cranburne was imploy'd particular-

ly by Capt. Porter to carry a Lift that Porter writ

of the Names of feveral Men that were to ad in it

under him, and this he was to carry to Charnock;

Porter writ it and gave it him, and he carry'd it

with Direftions to bring it back with the Lift of

the Names ^of Mr. Chamock's Men. Cranburne

did accordingly at that Time carry the Lift of the

Names to Capt. Charnock, and brought it back
with an additional Lift, from Capt. Charnock^ of

his Men.
At that Time, you will hear further, when

Cranburne brought the Lift, he brought an Ac-
count that he heard the King did certainly go
abroad : For Mr. Charnock had Intelligence fo

from Chambers, who lay at Kenfington to get In-

telligence: At which there was very great Rejoy-

cing among all that were prefent at that Time,
hoping they (hould have an Opportunity to put

this execrable Defign in Execution ; and fo they

prepar'd all of 'em to go out. There were fe-

veral Inns in Tumham - Green and Brentford^

and thereabouts, and they were to be placed

two or three in an Inn, that they might be

ready to get together when Time fhould ferve.

It happen'd the King did not go abroad that

Day neither, there being fome Difcovery of this

Defign, and fo they did difperfe themfelves, as

apprehending it was difcovered.

Gentlemen, it will appear by feveral Witnefles,'

that the Prifoner at the Bar was engaged in this

horrid treafonable Defign, and was to have afted

a Part in it. We will call our Witnefles that

vvill make the Particulars out to you, and we do

not queftion but you'll do what is right. Firft,

call Qsi^K, Porter i (who was fworn.)
Mr. Sol. Gen. Pray, if you pleafe, Capt* Porter,

give the Court and the Jury an Account what you

know of this wicked intended Aflaffination, and

what Share the Prifoner at the Bar had in it.

Capt. Porter. My Lord, before this wicked Ai-

faffination was on Foot, the Prifoner at the Bar,

Mr. Cranburne, was imploy'd by me to buy Arms,

I ufed to give him Money to go to the Brokers to

buy Arms at fecond-hand, and he brought a

Sword-Cutler to me, of whom I bought about

twenty Swords. And when Sir George Barcley

came into England, and this Bufinefs was refolv'd

upon, I acquainted him with the Defign, and

promis'd to mount him. He never was at any

of the Meetings with Capt. Charnock, Sir George

Barcley, or Sir William Perkins ; but he went to

look for a Horfe, and was ready both Saturdays

to go along with me. On Saturday the 2 2d I

fent him with a Meflage to Sir William Perkins,

for the Note for the two Horfes, which he had

promifed me to furnifh me with, out of his five

that he was to furnifh ; he came back again, and

told me that there was a MefTenger came and faid

that the King did go our, and he knew where to

have the two Horfes ; that Mr. Charnock was a-

fraid we fhould not have the full Number of Men,
and defired me to fend him the Names of my
Men ; I did write a Lift of the Names of my Men,
and I went^afcerwards to the Bhie-Pofts In Spring-

Garden,
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Garden, whirher he was to come to me; he did

fo, and he brought back the Lift of my Men,
vvirh the Lift ot Mr. Chamock's Men written un-

derneath it, and at the fame Time News was
brought that the King did not go abroad that Day.

L. C. y. You fay, that before the Aftaffination

was fet on foot, you imployed him to buy Arms
and Horfes.

Capt. Potter. My Lord, I acquainted him with

it the Ftiday before the firft Saturday.

L. C. y. You faid before the Aifaffination you
imployed him to buy Arms : When was that ?

Capt. Porter. I faid before the AiVafrination was

on foot I imployed him to buy Arms. 1 told

him I was to be a Captain in Colonel Parker's

Regiment, and promifed to make him my Q_uar-

ter-Mafter.

L. C. y. How long ago was this? Was it a

Week before the Aftaffination was on foot?

Capt. Porter. He has known of my being a

Captain in Colonel Parker's Regiment this two

Years.

Mr. Att. Gen. I do doubt my Lord, he does

not diftinguifln the Times when he bought the

Arms, and when the Aflaffination was.

L. C.y. Yes, yes, he does now; I mifappre-

hended liim at firft, and thought he faid he had

imployed him to buy Arms a Week before the

Aftaffination was on foot; but he fays it was a

longer Time.

Mr- Att. Gen. I defire my Lord, he may be

ask'd what Time he bought Arms before this Af-

faffination : When was the laft Time he bought

Arms?
Capt. Porter. It was feveral Months before the

Aftaffination.

Mr. Att. Gen. Was it within a Year before it.

Capt. Porter. Yes I believe it was within a Year.

I gave him feveral Times Money for that pur-

pofe, in all above ten Pounds, and he told me,

one with another, he had bought ten Cafe of

Piftols, and kept them in the Houfe till there

were Occafion.

Mr. Att. Gen. How long ago is it?

Capt. Porter. I believe about a Year,- within

a Year.

Mr. At. Gen When did you firft acquaint him
with the Aftaffination?

Capt. Porter. Prefently after Sir George Barcley

acquainted mc with it, I fent to him, to defire

him to get the Piftols clean and ready.

Mr. Att. Gen. Did you tell him of the Defign?
Capt. Porter. I told him there was a Defign on

foot, and I would tell him more when I faw him
next; and I defir'd him to get the Swords from
the Svvord-Cutlers, and the Piftols clean and rea-

dy. And I met him afterwards, and told him
of the Defign, and that we intended to do it on

Saturday the fifteenth ; and he engaged to be

ready and make one. On the Friday before the

twenty-fccond he went with me to the Cock-pit,

and there we met with one Mr. Giinn, and I ask'd

him if he knew where any good Hackney-Horfes
might be had? He faid he believed he did; and

I fent Cr-anhirne with him, and he came back,

and told tne he had found two or three out in

Bloomsliury.

L. C. y. Look ye, Capt. Po/ter, you muft not

fpeak fo faft, it is impoffible to undcrftand fo

much Matter as you deliver without diftinguifhing

of Times. You faid, that fome long Time before

the Aftaffination was on foot you fent him to buy
Arms, for what Purpofe were thofc Arms?

Mr. At. Gen. My Lord, he has told you—
L. C. y. Pray let me hear it from him again,

Capt. Porter, I fay my Lord, he knew of my
being a Captain in Colonel Parker's Regiment
this two Y'ears.

L. C. y. But what were tliofe Arms for that he
bought?

Capt, Porter. To be ready againft King yames
landed, which was defigned feveral Times.

L. C. y. Why, now you make the Matter clear

to me.

Mr. Jt. Gen. My Lord, that is not the Thing
we go upon, that is but introductory to the Bufi-

nefs that we are now a Trying. Therefore we
defire to know of him : Captain Porter, when
did you firft acquaint Cranburne of the Aftaffina-

tion of the King ?

Capr. Porter. As foon as Sir George Barcley ac-

quainted me with it, and defired me to get what
Men I could to efteft it, I fent for Cranburne to

my Lodgings in Norfolk- Street, and he came to

me one Morning; and I told him there was a

Defign on foot, and I would tell him more of it

afterwards.

Mr^ Sol. Gen. When was it that Sir George Bar-
cley acquainted you with it?

Capt. Porter, About the latter End of yanuarj.

Mr. At. Gen. And what faid he to it when you
acquainted hmi with it?

Capt. Porter. He did agree to go with me,
and I promifed to furnifti him with H^rfe and
Arms; and on Friday before the fifteenth I fenc

him with chrce Cafe of Piftols to Sir William
Perkins, to furnifti the three Men he was to mount
with his own Horfes.

L. C. y. Who was to have thofe three Cafe of
Piftols.

Capt. Porter. Sir William Perkins was, and he
carried them to Sir William Perkins's.

Mr. At. Gen. Hoiv long was this do you fay,

before the Aftaffination was to have been?

Capt. Porter. It was Friday before the fifteenth.

Mr. At. Gen. That was before the firft Time
that it was to have b. en done.

Capt. Porter. Yes; and Friday before the laft, I

fent him to look after the Horfes that Gunn faid

he believed he could help me to, and he came to

me to the Sun-Tavern in the Strand, and told

me he and y^ffery Gunn had found three Horfes

in Bloomsbury, and 1 came out of the Room
where I was with Sir George Barclay and others,

and there was Kendrick, and Keyes, and Cranburne^

and I told them we were refolved to put it in

Execution the next Day.
Mr. At. Gen. Well, pray what Difcourfe had

you with him the next Day?
Capt. Porter. The next Day, the 2 2d, he came

to my Lodging at Maiden-Lane, and 1 fent him
to Sir William Perkins for a Note for the two
Horfes, that I was to mount of his: He came
back and told me he knew where to have them,

and that Capt. Ckarnock was aftraid we ftiould

not have our Compliment of Men, and defired

me to fend him an Account what Men I could

bring, which I did by Mr. Cranburne, and being

to go to the Blue-Pofii, ordered him to bring it

to me thither, and he did bring ic back to met to

the Blue-Pofts with Captain Charnock's Lift under-

neath.

Mr. Sol. Gen. Pray Captain Porter, was there

any Body prefenr when you lent the Lift, and

the Prifoner brought it back to you?
Capt,
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Ci^t.Porier, Yes, there was Mr. Be la Rue^ and
Captain Ptndergrafsy and Mr. King^ I know of
none elfe.

Mr. At. Gen. Pray do you remember what
Healths were drunk aifcer you heard the King was
not to go abroad ?

Capt. Porter. I don't remember what Healths

were drunk that Day particularly, but whether it

were T'hurfday or Friday., (1 cannot tell particular-

ly the Day) We drank a Health to the Squeezing

of the Rotten Orange upon the next Saturday.

Mr. At. Gen. Who was prefent that Day when
that Health was drunk ?

Capt. Porter. Mr. Cranhurne was there prefent

zl that Time, and did drink the Health.

Mr. Cooper. Pray, Sir, did he meet you by Ap-
pointment on Saturday the 15th, or was it by Ac-
cident ,'*

Capt. Porter. By Appointment, as all the reft

did, to get ready as all the reft did, to go upon

the Defign ; and fo it was both Days.

Sir B. Shower. If they have done with Mr. Por-

ter., we would ask him a Queftion or two for the

Prifoner : We defire to know when it was that

thofe Arms were bought that he talks of: For we
muft acknowledge that Mr. Cranhurne heretofore

went upon fcveral Meffages for Capt. Porter ;

When was that buying of Arms?
Capt. Porter. I tell you I cannot exaflly tell

the Month.
Mr. Cranhurne. Do you remember the Year?

Capt. Porter. I believe it was lefs than a Year

before the Affaflination was on Foot.

Mr. Cranhurne. If you remember, Sir, it was a

Month before CoJ. Parker was put in the Tower.

Capt. Porter. It was feveral Times, I cannot

tell the particular Times.

Sir B. Shower. My Lord, I defire to know
when he firft communicated this Defign to

Mr. Cranhurne^ and who was by, and where it was.

Capt. Porter. I told you I fent for Mr. Cran-

hurne one Day in the Week before the 15th, and

he came to me at ray Lodging in Norfolk-Jireet,

and I acquainted him that Sir George Barclay was

come, and there was fuch a Defign on Foot -, and

1 defired him to get thofe Piftols that he had of

mine ready, and cleaned •, that they might be

ready for the Execution

.

Sir B. Shower. What Day was that?

Capt. Porter. One Day in the Week before the

15th.

Mr. Cranhurne. Did you ever name Sir George

Barclay to me in your Life ?

Cape. Porter. Yes I did, I told you he was

come from France.

Mr. Cranhurne. Where was that, at Mr.—
Capt- Porter. In Norfolk-Jireet, where I lay?

Mr. Cranhurne. Who was by?

Capt. Porter. No Body but my felf.

Sir B. Shower. Upon what Occafion did you

meet there ?

Capt. Porter. I fent for him to my Lodging.

Sir B. Shower. How long had Sir George Bar-

clay been in Town, before that Time ?

Capt. Porter. I cannot tell the Time when he

came to Town.
Sir B. Shower. How long was it after he came

to Town before you faw him ? Had you feen him

a Week or a Fortnight before? Pray recollea:

yourfelf.

Capt. Porter. I told you that the firft Time I

heard of him, was the latter End of January

;
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but I wasCapt, Charnock told me he was come,
then fick of the Gout.

Sir B. Shower. Now then I Vv^ould defire to know,
who was by, upon the Friday before the 2 2d,

at the Sun-Tzvtrn in the Strand^ when you and
Mr. Cranhurne were there ?

Capt. Porter. I did tell you, Sir.

Sir B. Shower. I defire to know, whether there

was any Body befides Mr. Cranhurne, Kendrick^

and Keys ?

Capt. Porter Sir, I will tell you all I can re-

member; I was in one Room with Sir George

Barclay, and there was Sir William Perkins, Capr.

Charnock, and myfelf ; and afterwards I went in-

to another Room, where there was Kendrick, and
Cranhurne, and Keys ; and Jeffrey Giinn came in

afterwards ; 1 remember no Body elfe.

Mr. PhippS' Was not Gunn there when you
firft came in ?

Capt. Porter, To the beft of my Remembrance,
he came in afterwards.

Sir B. Shower. My Lord, this may be a very

material Part of our Defence, and therefore we
muft enquire a litde the more into it. Mr. Porter

is pleafed to fay, that he was in a Room with Sir

George Barclay, and Charnock, and Sir William

Pe, kins ; and he came out into another Room
where was Mr. Cranhurne, Kendrick, and Keys ;

and there he fays, after he had been there fome

Time, Gunn came in -, I defire to know whether

Gunn was there when he firft came in?

Capt. Porter. To the beft of my Remembranccj

he came in afterwards 5 but I cannot pofitively telJ,

for I was in and out feverel Times.

Mr, PhippS. At the Time that you communi-
cated this Defign to Mr. Cranhurne, what faid he

to you ?

Capt. Porter. When I firft communicated the

Thing to him, I told him there was a Thing on

Foot for the Service of King Ja?nes, and defired

him to go along with me.

L. C. J. What Kind of Service did you tell him
it was?

Capt. Porter. He asked me, what kind of Ser-

vice it was? I told, him Sir George Barclay was

come over, and I told the v/hole Defign of the

AfTafrination of the Prince of Orange, that it

was intended to take him off, as he came from

Richmond from Hunting.

Mr. PhippS. And pray v/hat did Mr. Cranhurne

fay to you?

Capt. Porter. He faid he would be ready to go

along with me.

Mr. PhippS. You fay, you fent by him three

Cafe of Piftols to Sir William Perkins, at that

Time did you tell him for what Defign thofe

Piftols were?

Capt. Porter. I told him, they were for the

three Men that Sir William Perkins was to mount

upon three of his five Horfes.

Mr. Cranhurne. Did you fpeak to me to carry

thofe Piftols to Sir William Perkins ?

Capt. Porter. I think fo, to the beft ofmy Re-

membrance I ordered you my lelf to carry them.

Sir B. Shower. Captain Porter, 1 defire you to

recolleft your felf, and tell us plainly, whether

the Defign was communicated to Mr. Cranhurne

before the ) 5th.

Capt. Porter. Certainly, Sir.

Sir B. Shower, Are you fure of it ?

Capt. Porter, Yes, Sir, I am fure of it.

X Sir



7 1 o 157. Ihe Trial of Charles Cranburne, 8 Will. III.

Sir B. Shovcer. I ask you, becaufe you know
what has been faid upon this Occafion in other

Trials.

Cranhurne. Wiiere did you write the Note,

that you fay you fent to Sir fVilliam Perkins?

Was that Note feaJed or was it not?

Capt. Porter. I did not tell you that I writ a

Note.

Cranhurna. You fwore that you wrote a Note,

and fent it by me to Sir William Perkins tor two

Horfcs,

Capt. Porter. 1 faid no fuch Thing, Sir.

Mr. Sol. Gen. Look you, Capt. Porter, let him

ask you any Queflions, and if they be proper an-

fwer them, and let not his Affirmations or Mif-

takes provoke you to be angry.

Capt. Porter. I faid, I fent him to Sir William

Perkins ^ for a Note to have the Horfes from Mr.

Lewis.

Mr. Pbipps. Did you- fend him with a Letter,

or was it a Meffage by Word of Mouth ^

Capt. Porter. I did fend him by Word of

Mouth, for a Note.

L.C.J. Pray Gentlemen, obferve the Evi-

dence, Sir William Perkins was to give a Note for

two Horfes, and Capt. Porter fent Cranhurne for

tiie Note.

Mr. Phipps. The Queftion therefore that I ask,

is, Whether he fent a Letter for the Note, or

whether by Word of Mouth ?

Capt. Porter. I fent by Word of Mouth.

Mr. Granbiirne. Pray will you tell the Court

what you faid upon the 2 id to Mr. Pendergrafs

and me, after you came down from the Blue-Pojls

leaning upon the Rail.

Capt. Porter. I don't remember a Word of it,

for I cannot remember every Word that I have

fpoken.

Si^ B. Sho'wer.- If you can remember one Par-

ttciilar, fure you can remember another. If you

can't remember this, how came you to remember

any Part of the Difcourfe that happen'd at the

Blue-Pop?
Capt. Porter. Becaufe that was material to this

Btifmefs, for I had very foon after a particular

Occafion to recoiled' it upon the breaking out of

the Plot.

Mr. Cranhurne. Pray what PTour was it this Sa-

turday the 15th that you communicated this De-

fign to me.?

Capt. Porter. T cannot tell what Hour, but I

fay you met me at the Blue-PoJls Saturday the

15th.

Mr. Cranhurne: You fay, you communicated it

to me the ifch.

Mr. At. Gen. He fays he communicated it to

you, before the 15th.

Mr. Cranhurne. I defire to know where he was

the 14th.

Capt. Porter. I fay, one Day before the 15th ;

in that Week I fent for you to come to my Lodg-
ings, and you did come, and there I communica-

ted it to you.

Cranhurne. Sir, I was not at your Lodgings

that Week,
Mr. Phipps. What Day of the Week }

Capt. Porter. I cannot be pofitive whether it

was Ihurjday, or Friday^ or what Day ; but one

Day that Week it was.

Mr. Phipps. You ought to be pofitive when it

was.

Capt. Porter. I do tell you as-near as I cxn.

Mr. Phipps. With SubmifTion, my Lord, he
ought to be pofitive one Way or other.

L. C. J. Nay, 1 don't fee that he ought to be.

pofitive to a Day ; he may be fo if he can.

Cranhurne. Pray what Day did you fay you
fent me to Sir George Barclay ?

Capt. Porter. I do not fay that I ever fent you
to Sir George Barclay ?

Mr. Phipps. Can yoa take upon you to fay.

That he was at your Lodgings that Week before

the 15th?

Capt. Porter. To the bed of my Knowledge
it was one Day that Week.

Mr. Phipps. To the bell of your Knowledge :

Are you fure of it ?

L. C. J. Speak as certainly as you can.

Capt. Porter. Indeed, I believe fo, it was be-
fore the 15th. I am fure, I think, it was within

three or four Days after Sir George Barclay had
acquainted me v/ith it, I fent to the Prifoner to

come to me to my Lodgings, at Mrs. in

Norfolk-Jireet, and acquainted him with it.

L. C. J. And when you acquainted him with
it, What did you tell him.'' What Part was he to

a£t in it
.''

Capt. Porter. I told him, I would have him go
along with me, and that I had fet him down for

one of my Party, and would provide him Horfe
and Arms j and he did agree to go along with
me.

Sir B. Shower. Mr. Webher, Pray let me fee

Charnock's Trial.

Mr. Sb. Buckingham. Why, Sir Bartholomew

^

is the Trial any Evidence?

Sir B. Shower. Mr. Sheriff, I know what Ufe I

can make of it.

Mr. Sot. Gen. Will you ask him any mor'e

Queftions?

Sir B. Shower. No, Sir.

Mr. Sol. Gen. Then fwear Mr. Vela Rue. {which

was done.)

Pray, Sir, give the Court, and the Jury, an Ac-
count what you know of the intended Affaffina-

tion, and what Share the Prifoner had in it.

Mr. Dela Rue. h is too long a Story to tell you
all that 1 know ofthis Matter; bur, if youpleafe,

I will tell you what concerns the Prifoner at the

Bar. I am heartily forry that 1 have Occafion to

appear againft him, as 1 would be truly againfl:

any Body : But fince I am here upon my Oath, I

muft declare the Truth, and nothing but the

Truth •, and I hope I fhall not declare any Thing
but what is Truth. Upon Saturday the 15th of

Fehruary, the Day that the Defign was to have

been put in Execution againft his Majefty, and al!

that were in the Coach with him, and againft his

Guards, I went to Mr. Charnock^s Lodgings in

Norfolk-Jlreet, to inform my felf whether they

refolved on that Day to go out upon the De-
fign ; and I found by Mr. Charmck that they did

refolve it, and I flayed there a while, till fuch-

Time as Mr. Chamhers came in ; 1 did notkr.ow

whence he came then, but, as I was informed af-

terwards, he came from Kenfmgton to Mr. Char-

nock, and his Boots were dirty ; and Mr. Charnock

told me he had fent a MefTenger to Mr. Porter;

And, fays he, if you will flay a little ^iine, Ifloall

have an Anfwer. The Meffenger came back, and

told him, That Capt. Porter din'd at the Blue-Pofii

in Spring-Garden. I did not go to dine with him,

but went Home, where I faw Mr. King at my
Lodging, who told me, that the King did not go

out
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out that Day. I told him, I heard he did not :

I toLind by Mr, Chambers's, coming back, and that

we had no notice from Mr. Charnock, that it was
concluded the King did not go out as it was fup-

pofcd he fhould have gone. When 1 had dined

at my Lodging, I went to the Blue-Pofis in

Spring-Garden, to Mr. Porter, and there were four,

or five, or fix People with him ; there was one
Mr. Sherborn, and Mr. Keadrick^ and two People
that I never law before, and another Perfon, but

I can't tell now who he was. When we had
been there a little while, comes in this urifortunate

Man at the Bar, Mr. Cranburne \ I don't know
v/here he had been ; but by his coming in fo

lat-e, I fuppofe he had not dined, and he ordered

the Drawer to get him lome Coftelets. This is

all I can fiy as to that Day. I had itcn Captain

Porter twice or thrice between that and the 2 2d,

and he defircd me to be at home on Friday

Night between Eight and Nine, and he would

fend to me : He did ft:nd, and I was from

home. But when i came I was informed his

Servant had been to fpeak with me ; and in the

Morning, about Eight or Nine o'clock, Saturday

the 2 2d, he fent his Servant to me to tell me his

Mailer would fpeak wich me at his Lodgings. 1

went to his Lodgings, and he then Jay in Mai-

den-Lane, at one Brown's a Surgeon : When 1

came in, he was in Bed ; and he told me in

French, Touts Parties font prejis. All Parties are

ready. I underHood all along that there were

three Parties to be engaged ; one to attack the

King's Coach, and the two others the Guards :

Sir George Barclay was to head the firft, arid Porter,

and Rookwood, the reft. Mr. Porter arofe and

dreffed himfelf, and in came Mr. Cranburne j and

Mr. Porter wen: out to him in the Dining-Room,

and what he faid I can't tell: But foon after came

in Pendergrafs, Mr. Keys, and Mr. King, and

then he takes Pen, Ink, and Paper.

Sir B. Shower. Who took that?

Mr. De la Rue. Captain Porter took Pen, Ink,

and Paper, and writes down a Lift of his Party,

and puts me down firft. Mr. Pendergrafs 2Lsk.td

me if I was the Captain, and I made him fome

Anfwer, but what m particular I cannot tell ; I

think I told him I knew of the Thing before the

moft did. But I can remember particularly that

Lift was given to Mr. Cranburne, to carry to

Mr. Charnock ; upon what Account it was, 1 can-

not tell -, but I concluded, that Mr. Charnock was

to be acquainted with thole Perfons that Mr. Por-

ter was lure of : And Mr. Porter at that time

told me that he was difappointed of fome

People, and defired me to get him fome other

Men in their Rooms ; and he fent particularly to

one that Mr. Kiig propofed ; and I did go, and

brought him to the Blue-Pojis, where Captain

Porter told me he was to dine ; and the Gentleman

I went to, told me he would meet me at the Blue-

Pop in Spring-Garden. When I came back to Mr.

Por//?r's Lodgings, Mr.Por/tfr and Mr. Pendergrafs,

and Mr. Oldfietd, and I, went in a Coach to the

Blue-Pofis in Spring-Garden; and when we had

been there a little while, Mr. Cranburne came back

to give an Account of the Errand Mr. Porter had

fen? him upon, and he brings this Lift.

Mr. Att. Gen. Who brought it ?

Mr. Dela Rue. Mr. Cranburne.

Cranburne. Whither did I bring it .?

Mr. Dela Rue. To the Blue-Pofis in Spring-

Garden.
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L, C. J. You muft not ask any Queflinns tili

they have done with him. But Mr. De la Rue,
let me ask you what Day was this.''

Mr. De la Rue. T.iis was Saturday the 22d of
February; and he told Mr. P^r/i?r there V/as a Lift

of Mr. Charnock'% Men at the bottom of that Lift j

and I took the Lift in my Hand, and there was
Mr. Charnock's, Lift of Six or Seven, or there-

abouts, of his Party, and at the bottom of it was
R.C. I t\m\k, {or Robert Charnock, Mr. Porter

takes Mr. Cranburne from the Company into ano-

ther Room, and I went after them, and he cold

Captain Porter, in my hearing, that the King did

not go out that Day. There is one T...^, i forgot

which now I recolle6t, and I am upon my Oath
to teil the Truth, and the whole Truth. When
I was at Mr. Porter's Lodging, he told me the

King was to go out •, and that Mr. Cha?nbers,

the orderly Man, had fent word. That the King
refolved to go out between Ten and Eleven.

L. C. J. Vvho faidfo.?

Mr. Dela Rue. Mr. Cranburne told me fo at Mr.
Porter^ Lodgirigs, I fay I had forgot it, but it

occurs to my Memory now, that he cold me there

before he wert to the Blue-Pofts, that the King
did go out that Day between Ten and Eleven ;

for Mr. Chambers, the orderly Man, had been

with Mr. Charnock or Sir Willtam Perki.:is, to let

them know fo much. And afterwards wiicn he

came back with the Lift of Captain Porter's Men,
to Captain Porter at the Blue-Pofts in the Spring-

Garden ; there was at the Foot of that Lift, a

Lift of Mr. Charnock^ l^len in another Hand, I

fuppofe V ' it by funfelf, but that I cannot fwear

whofe Hrf.iid it was ; and Mr Porter took him into

another Room, and then Mr. Cranburne told him
the King did not go out, and 1 believe it was then

between ii and 12 o'clock-, and he alfo fold

Mr. Porter, that Mr. Charnock was aprreLinl 'e

the Thing was difcovered, and therefore dtfred

him to have a care of himfelf, lor he himfelf was

refolved not to lie at home that Night ; I thick,

my Lord, Mr. Porter did fend back Mr Cran-

burne to Mr. Charnock, I cannot be pofitive whe-

ther he did or not, but I believe he did ; becaufe I

am fure Mr. Cranburne did tell Mr. Porter, Sir

George Barclay would fpeak with him ; and Mr.
Porter made Anfwer, why Ihould he defiremeto

go to him, when he knows I am under fome ill

Circumrtances, and he can better come to me?
and I believe Mr. Porter did fend Mr. Cranburne

once again to Mr. Charnock.

L. C. J. Well, pray do not fay any thing of

any Matter, but what you can be pofitive in.

Mr. Dela Rue. But Mr. Porter did not go to

Mr. Charnock, nor did Mr. Charnock come to

him, therefore they fta V 'd there and dined ; and af-

ter Dinner, or a Iktle before Dinner, Keys the

Trumpeter came up and told us, that my Lord

of Oxford ?> Regiment of Guards was returned from

Richmond, 'io^m\r^%\ Keys went do 'vn Stairs a-

gain to learn Intelligence, as I thought, and came

up and told us he fiw the King's Coaches newly

returned to the jMcufe^ and Mr Cranb,irne was

by all the Time ; I think this was before Dinner,

and then we went to Dinner.

L: C. J. I tell you again, don't fpeak any thing

that is material, but what you can be pofitive in.

Mr. De la Rue. I am pofitive as to the Thing,

and that it was the 2 2d of February., hnt I cannot

be pofitive as to all the Circumft,inces. After

Dinner there was the ufual Healths, the Jacobite

X X X -X 2 Healths
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Healths to King James^ and the Prinee of WaleSy

and the Reftoration, and the like ; and after that

I think it was Mr. Porter took an Orange in his

Hand, and fqueez'dit, I am fureonein the Com-

pany did, and drank fomething to the Rotten

Orange, I cannot very well remember juft now

what it was ; but I would be cautious of faying a-

ny thing but what is Truth ; but if your Lordfhip

will give me leave to recolkft my felf, I will tell

you what it was Oh ! it was to the fqueezing

of the Rotten Orange, and the Health went

round, and Mr. Cranhurne was in the Company,

and drank the Health. But being difappointed

and fruftrated of the Defign by the King's not go-

ing abroad that Day, and Mr. Porter being cau-

tioned by Mr. Charnock to take care of himfclf, and

being told that Mr. Charnock would not lie at home

that Night, and the Guards returning in that

manner, they were all apprehenfive that the thing

had taken Air, and the Uefign of AflalTinating the

King was difcovered, and therefore Mr. Porter

concluded of going out ofTown -, feveral Healths

were drunk round, and I think about Two o'clock

he went out of Town, and then the Company

broke up. This is what I can fay as to the Prifo-

ner, and I hope I have faid nothing but vyhat is

Truth.

Mr. Sol. Gen. Then, my Lord, we defire to

know whether they will ask him any Queftions ?

Mr. Phipps. At the time you fay this Lift was

given by Captain Porter^ to Mr. Cranhurne^ did

Mr. Porter declare to what purpofe the Lift was

fent ?

Mr. De la Rue. No, Sir, not a Word of any

fuch thing. Mr. King was by, and Mr. Pender-

grafs was by, and I think Mr. Keys was by, and

he writ a Lift of his Party, putting me down

firft -, and Mr. Pendergrafs (aid to me, you are

Captain, and he gave it to Mr. Cranhurne to car-

ry it to Mr. Charnock ; what the particular Mef-

fage was, I cannot be pofitive : Indeed I don't ve-

ry well remember the Meflage, but the Lift was

carried to Mr. Charnock^ and to the beft of my
memory it was to give Mr. Charnock an Account

what Men he was fureof ; for Mr. Porter told mc
of feveral Difappointments he had had, of Perfons

that had promifcd him, and failed.

Mr. Phipps. Can you remember what Mr. Cran-

lurne faid upon that ?

Mr. De la Rule. No, I do not.

Cranhurne. "What Meflage was that, you fay,

I brought from Sir George Barclay ?

Mr. De la Rue. I do not fay that you brought

any Meflage from Sir George Barclay.

Cranhurne. You faid that I brought a Meflage

that Sir George Barclay would fee him.

Mr. De la Rue. 1 do not fay fo ; but I fay that

you told Mr. Porter that Mr. Charnock fent you

with a Meflage to let him know that Sir George

Barclay was defirous to fee Mr. Porter, to confer

about taking care of themfelves;

Cranhurne. Did you hear me name Sir George

Barclay^s Name ?

Mr. De la Rue. Yes, I fay you told Mr. Porter

that Mr. Charnock bid you caution him to take

care of himfelf, and that he would go that way,
for Sir George Barclay^ and he, defired to fee him ;

and Mr. Porter faid it was an unrcafonable thing

for Mr. Charnock to defire it, becaufe they knew
he was under Circumftances that it was not proper

lor him to go, and he wondered they would not

rather come to him.

L. C. J. What time a Day was this ?

Mr.Dela Rue. It was about Tv/dve o'clock,

I think.

L. C. J. Was it after fuch time as the News
was brought that the King did not go abroad that

Day?
Mr.Dela Rue. Yes, my Lord, it was after

that time.

Mr. Phipps. Were you with Sir George Barclay
when he was here in England ? Did you fee him
here ?

A^r. De la Rue. I did not fee him on this fide

of the Water. 1 knew him abroad, and a great

many other unfortunate Perfons, that were con-
cerned in this Affair ; I knew fomeofthem here,

and that they were concerned in the Defign, but
1 did not convcrfe with many, indeed with but a
very few about it ; for to fliew that I was not a
Man that defigned to trepan or enfnareany Man,
I did never exchange two Words about this

Matter with any Perfons that I knew were con-
cerned in it, but Sir PFilliam Perkins^ (and that

but in a fmall meafure) and Mr, Charnock and
Mr. Porter, and Mr. King, and Col. Parker ; ex-
cept what pafled upon the 2 2d, between Mr. Por-
ter, and Mr. Charnock, when Mr. Porter fent Mr.
Cranhurne to Mr. Charnock. Mr. Cranhurne was
one who Mr. Porter called hisQuarter-Mafter : I

know this Gentleman was commonly depending
upon Mr. Porter, but I think I never was much
in his Company, I did not know what Defign he
had upon him, but I was told by Mr. Porter, that

he intended to make him his Quarter-M after, and

I underftood Mr. Porter was to have a Troop of
Horfe in Col. Parker's Regiment.

Mr. phipps. You fay you knew a great many
of them that were concerned, but you difcourfed

and converfed but with a few ?

Mr. De la Rue. I do fo, Sir.

Mr. Phipps. How do you know that they were
concerned, v/hen you did not difcourfe with

them?
Mr. Dela Rue. By Information from Mr. Char-

nock and Mr. Porter.

Mr. Phipps. Do you know any thing more of

Mr. Cranhurne, than the Lift, and what you have

faid already ?

Mr. De la Rue. I give you an Account of all

that I do know,

L. C. J. Anfwer that particular Queftion. Do
you know nothing more than what you have faid ?

M. De la Rue. No, my Lord, I do not remem-
ber nor know any more as to M r. Cranhurne than

what I have declared, and I am forry I had occa-

fion to declare fo much.

Mr. Alt. Gen. Then call Mr. Pendergrafs, {whtt

was[worn.)
Mr. Sol. Gen. Pray will you give my Lord and

the Jury an Account of what you know of the

Intended Aflaflination, and how far Mr. Cran-

hurne, the Prifoner at the Bar, was concerned in

it.

Captain Pendergrafs. My Lord, the 13th o^Fe-

bruary laft, I came out of Hampfhire, Mr. Por-

/(fr fent for me to come to Town, and I met him
that Day at the Blue -Pofts in Spring-Garden, and

there he told me of the Aflaflination that was

to be done on Saturday following : The next

Day we dined at the Rofe-Tavern, where the

Prifoner dined with us, and we talk'd of the Bu-

finefs, that was Friday the »4ch, and we were

to be in rcadinefs the next Day to aflaflinace the

King,
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King, as he was coming from Kichmond ; but

fome Company coming in afterwards, we left off

the Difcourfe, and talk'd no more that Night.

The next Day that we were to do the BLifinefs,

we met at the Blue-Pofls in Spring- Garden^ and
finding the King did not go abroad x.\\%r. Saturday,

we dined there at the Blue-Pojts, and talli'd over

again of Affaffinating the King, and the Frifoner

was by at the fame time -, they v^ere all mightily

concerned the King did not go t\\dX Saturday; but

when we had dined there, we had no further Dif-

courfe about the Airafllnation that Day, but every

body was to prepare againft tfile next Saturday.

L. C. J. Was that agreed upon then ?

Capt. Pendergrafs. Yes, it was, by all the Com-
pany ; fo we parted that Day. Some time the

next Week I met Mr. Porter, and Mr. Porter

ask'd me if I had a Horfeman's Sword ; I told

him. No : Says he to Mr. Cranburne, let Captain

Pendergrafs have one of the Horfemen's Swords
that you have got. Says Mr. Cranhurne to me,

ifyou will come to my Houfe you fhall make choice

of one yourfelf, for I have feveral at home. Said I,

Mr. Cranhurne, I cannot go that Way, but I'll

take one of your choofing, if fo be you'll leave

it at my Lodgings : He laid he would do it, and

did ; he left it at my Lodgings in Suffolk- Street,

which Sword I have tlill. The Day following

I met him, and he ask'd me if I had received the

Sword; I faid I had it; and he faid, it was very

well. After this I did not fee Mr. Cranburne till

Saturday the 2zd, at which Time I came to Mr.
Porter's Lodgings between Nine and Ten o'clock

in the Morning, and the Prifoner at the Bar was

there, and i heard Mr. Porter give him a jvleffage

to go to Sir IVilliam Perkins tor fome Horfes, I

know not how many. The Prifoner went, and in

fome time after, came back again, and brought

an Account that tiic King went out that Saturday

the 2 2d to Richmond \ fo every body was to get

-ready : And Mr. Cranburne faid, that Mr. Char-

nock defired that Mr. Porter would fend a Lift of

his Men ; upon which Mr. Porter wrote a Lift of

his Men, and gave it to the Prifoner to carry it to

Mr. Charnock, and bid him meet him at the

Blue-Pop ; and Mr Porter, and Mr. De la Rue,

and I, took Coach, and went down to Spring-

Garden, and when wc came to the Blue-Fojls,

there were fome Perfons that I think Mr. De la

Rue had appointed to come there ; the Prifoner

comes thither, and brought the Lift back, with

a Lift of Mr. Cbarnock's. Men underneath. I

know not who the Men were, for I faw it only

on the one Side of the Table, in Mr. Porter's

Hand ; at the fame Time the Prifoner brought

an Account, that the King did not go Abroad

that Day, and prefently after we had the fame

Account from other Hands ; and Captain Porter

and I went out of Town, and we heard no more

of it.

L. C. J. Are you fure that he did agree to this

Matter before the 1 5th ?

Capt. Pendergrafs. Yes, I am fure of it, he

agreed to it Friday the 14th, at the Rofe-Tavern

in Covent-Garden.

L. C. J. On the 15th, it feems they weredif-

appointed ; are you fure there was an Agreement

to purfue it the 2 2d.^

Capt. Pendergrafs. Yes, I am fure there was,

my Lord.

L. C. J. Was the Prifoner there ?

Capt. Pendergrafs. Yes, my Lord, I am fure

that the Prifoner at the Bar was there.
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Cranburne. Pray, Mr. Pendergrafs, was there

any Difcourfe about this Thing when 1 was there?
Capt. Pendergrafs. Yes, Mr. Cranburne, you

cannot but remember there was.

Cranhurne. What Hour did I come there, pray
Sir.?

Capt. Pendergraf. Truly, I cannot be pofitive
to an Hour ; but you were there while the Dif-
courfe was.

Cranburne. Whether I did ftay there all the
while, and who was in the Company ?

Capt. Pendergrafs. All the Company broke up
about fix o'clock, there was Mr. King, Captain
Porter, Mr, Kendrick, Mr. Cranburne, Mr. Keys,
and myfelf.

Cranburne. Was Kendrick there when I was
there .?

Capt. Pendergrafs. Yes, I am fure of it ; I will
do you all the Juftice in the World that I can.

Sir B. Shower. You fay, Sir, he did agree upon
the 14th to this Defign ; pray what Words did he
ufe?

'

Capt. Pendergrafs. He did agree that we fhould
attack the King the next Day.

Sir B. Shower. Pray, Sir, if you can recolle^b

yourfelf; what did the Prifoner f;iy, or whether
you took him to agree by being fiJent .''

Capt. Pendergrafs. He faid, he hop'd we fhould
execute our Bufinefs the next Day.

L. C. J. What Day was that ?

Capt. Pendergrafs. That was the 14th of Fehrtt-

ary, and the fame Night I gave Account of the

Matter to my Lord Portland.

Mr. Phipps. Did he agree to be one in the Exe-
cution of the Defign ?

Capt. Pendergrafs. Yes, he did ; he difcourfed

the Matter to me himfelf.

Mr. Att. Gen. My Lord, we have done with
our Evidence.

L. C. J. Well, then what fay you to it for the

Prifoner?

Sir B. Shower. My Lord, what we have to fay

on behalf of the Prifoner in this Refpedl is this :

Here are but three WltnefTes produced, and as to

one of them, De la Rue^ there is no Evidence
that he gives your Lordfhip and the Jury, that

affedls this Matter, but only that there was a

Lift given by Captain Porter, and carried by the

Prifoner to Mr. Charnock, and fo brought back
again. But he does not recoiled, nor fwear to

any MefTage that was fent from Porter by the

Prifoner to Mr. Charnock : Now, my Lord, the

bare Carrying of a Note of Names will be no
Evidence of Treafon. Mr. De la Rue does not

fwear to any Privity of the Prifoner, what the

Lift was for, nor to the Delivery of the Lift,

which is the Overt-A6t in the Indiftment ; nor

upon what Account this Lift was written, or fent,

or brought back again, or any Word that pro-

ceeded from Captain Porter to him upon giving

the Lift, or any Word when it was brought back

again. So that as to De la Rue's Teftimony, wc
muft fubmit it to the Memories and Recolledlion

of your Lordfhip and the Jury ; we think he

only proves a Plot in general, of which there is

no peradventure, every body is fatisfied, that

there was fiach a horrible Conspiracy : Thofe that

have been condemned and executed for it, have

own'd it, and fo it can never be doubted, but he

does not fay any Thing to affeft the Prifoner at

the Bar ; for as to the Drinking of Healths, and

being prefcnt when thofe Healths were drunk,

tho*
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tho' it be an Evidence of DifaflTeclion to the Go-
vernmenr, or too much good Manners and Cooi-

plaifance to the Company a Man is in -, yet that

Difafteftion, or civil Temper, or Complaifance,

we hope are no Evidences of Treafon. It is plain

the Prifoner did depend very much upon Captain

Porter-^ he was in Truth his Servant to go of his

Errands, and expefted an Office from him, God
knows when ; but it docs not appear by any par-

ticular Aftion, that he did any thing that can

be Treafon, upon Mr. Ds la Rue's Evidence.Then
as to what Mr. Pendergrafs fays, 1 muft confcfs his

Evidence comes Home : For he fays there was a

Dcfign of the AiTaflination, and fome Agreement

of the Prifoner .to it ; but I muft beg your Lord-

fliip's Favour to obferve, upon Mr, Pendergrafs''^

Evidence, if that ftand alone, it will be but one

Witnefs, and then we are fafe by the Purview of

this A6t of Parliamcfnt.

L. C. y. Ay, and by the Law, before the

making of that Aft.

Sir B. Shower. Then, as to Captain Porter, I

muft beg leave to fay. If our Witneffcs are come
that were abfent at the other Trial, and they

prove what is in my L.ftruftions, it will be very

much queftionable, whether there be any Credibi-

lity due to his Teftimony : Then if you take off

his Teftimony, there is only the Evidence of Mr.
Pendergrafs ; and if he be to be believed, to

which I have nothing to fay at prefent, in the Cafe

of a Man's Life, upon an Indiftment of Treafon,

where the Law requires two credible Witneffes,

his fingle Teftimony is not fufficient to convidl the

Prifoner. We beg Leave to call our VVitneflts,

and then we fhall leave it to your Lordfhip, and

the Jury.

Mr. Phipps. As to the particular Overt-A6l

faid in the Indiftment, the carrying about the

Lift, 'only Mr. De la Rue fpeaks to it, and Sir

Bartholomew Shower has given it an Anfwer, and

1 fhall not repeat it.

L. C. J. Look ye, for that, if any one Overt-

A6t is prov'd by two Witneffes, it's well enough.

Mr. Sol. G^«._ Beftdes, they miftake, my Lord,

extremely ; for Captain Porter, and Mr. Pender-

grafs, fpeak both of them to that Particular, as

to the Lift.

Sir B. Shower. We do not deny it ; the Que-
ftion is, Whether you have two credible Wit-
neffes ?

Cranburne. Pray, Mr. Pendergrafs, do you re-

member what Captain Porter faid to you, and I,

when we came down to the Blue-Pojls, leaning

upon the Rail ?

Capt. Pendergrafs. Indeed, Sir, I do not,

Cranburne. 1 would have you recoiled: yourfelf;

as we flood againft the Rails in Spring- Gardeny

when we came down from the Blue-Pofls, after

the Defign mifcarry'd, Mr. Porter faid, Mr. Char-

nock, and they, might thank themfelves if it were

difcovered ; For, fays he, I never communicated a

Word of this Thing to any of my Party.

Capt. Pendergrafs. Indeed I don't remember a

Word of it, Sir.

Mr. Phipps. My Lord, we have one Piece of

Evidence to offer againft the Teftimony of Cap-
tain Porter : He fays, That he fent Cranburne with

Gunn from the Cock-pit to fee for Hackney- Hor-
fes, and that Cranburne came to him to the Sun-

Tavern, and there they had fome Difcourfe about

executing the Defign the next Day ; and being

aik'd, Who was by, when he communicated the

Defign to Cranburne, and particularly, WMiether

Mr. Gunn was by ? He fays he came in afterwards,

but was not there at the Time of the Communica-
tion about the Defign. Now we fhall prove that

Gunn came in with the Prifoner, and was with

him all the Time, and there was no fuch Dif-

courfe happen'd.

Sir B. Shozver. Call Jeffery Gunn, and Mary
Gerrard. [They appeared.'^

Your Lordfhip will obferve, what Captain Por/ifr

fwore. That he went into the Room to Cranburne,

and Gunn was not there : Now, if we falfify him
in that Particular, we fliall fubmit to your Lord-
fhip how far he is to be believed in the reft.

Mr. yJtt.Gen. Pray, Sir Bartholo?>iew, ask your

Witneffes what you will, but make no Defcants

upon their Evidence till you have heard them.

Then the two Witneffes were fworn.

L. C. J. Well, look ye, you are both upon your
Oaths, Confider what you fay, fpeak the Truth,
and tell all that you know, and nothing but the

Truth. Which do you begin with ?

Mr. Phipps. Jeffery Gunn : Pray, Mr: Gunn.,

did you go to the 5z^«-Tavern at any Time with
Mr. Cranburne?

Gunn. Yes, I did.

Mr. Phipps. What Day of the Month was it .?

Gunn. 1 cannot pofitively tell the Day, it was
of a Friday.

Sir B. Shower, Was it of a Friday, in Febru-

ary, or January ?

Gunn. It was in February.

Mr. Phipps. Was it before the Plot broke out?

Gunn. Yes, It was.

Mr. Phipps. How long was it before the Plot

broke out ?

Gunn. I cannot tell that, truly.

Mr. Phipps. Whence did you go?
Gunn. I was at the Cock-pit, and I went from

thence to the 5'K«-Tavern,

Sir B. Shower. Whom did you meet there ?

Gunn. 1 faw Captain Porter there.

Sir B. Shower. What Room were you in }

Gunn. We went into a Room next the Street.

Sir B. Shower. Who was there with you ?

Gunn. There was Mr. Cranburne, and I, and
Mr. Keys.

Sir B. Shower. How long was it before Mr.
Porter came in to you ?

Gwm. He came in about half a quarter of an

Hour after I was there.

Sir B. Shower. Were you there from the Begin-

ning till Mr. Cranburne went zwny.

Gunn. Mr. Cranburne, and I, went from the

Cock-pit together.

Sir B. Shower. How long did you ftay there ?

Gunn. I was there about an Hour and a half.

Sir B. Shower. Were you out of the Room at

all in that Time ?

Gunn. Yes, I was out of the Room once.

Sir B. Shower. How long were you out of the

Room ?

Gunn. J went Home to my Lodging.

Sir B. Shower. Were you ever with Mr. Cran-

burne at the iJaw-Tavern at any Time befides this?

Gunn. Never in my Life.

Sir B. Shower. Whom did you leave with him
when you went out?

Gunn. Capt. Porter, and Mr. Keys, as I remem-
ber.

Sir
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Sir 5. Shower. Were you there befdfe Captain
Porter came to him ?

Gunn. I was with Mr. Cranhurne, and Captain
Porter came in about a Quarter of an Hour after ;

we came from the Cock- Fit together.

Sir B. Shower. Pj-ay recolJeft your felf, and tell

us upon your Oath, were you there when Capt.
Porter came in ?

Gunn. Yes, i think I was there when Capt. Por-
ter came in.

Sir B. Shower. Did you go and leave him there?

Gunn. We went all out together. I was there

about an Hour and half.

L. C. J. Nay, but you faid you were abfent

fome Time.
Gunn. I went Home, and came back again.

Sir 5. Shower. When you went Home, did you
leave i\^r. Cranburne behind you?

Gu7in. Yes, I think fo.

Mr. Pbipps. Did you leave Captain Porter with

him ?

Gunn. I think Capt. Porter was with him then.

Mr. Phipps. But upon your Oath, was you in

Company with Mr. Cranburne zt the Sun-Ta.veTny

when Capt. Porter came firft in?

Gtinn. Capt. Porter went in and out feveral

Times.
Sir B. Shower. Did you fee Capt, Porter before

you went to your own Houfe?
Gunn. Yes, fure.

Mr, Phipps. i'hcn it cannot be true what Mr.
Porter fays, that Gunn did not come in till after-

wards.

Mr. At. Gen. Now, Mr. Gunn^lvtonXd ask you

a Qi-ieftion or two firft. Were you there all the

while that Mr. Cranburne was there, or did you
go Home?

Gunn. I went Home.
IVfr At. Gen. Did you come back again?

Gunn. Yes, I went home and eat fome Victuals,

Mr. At. Gen. How long were you abfent?

Gunn I came back in half a quarter ofan Hour,
Mr. At. Gen. How far is it to your Houfe?
Gunn. 'Tis not above 1 00 Yards.

Sir B. Shower. Did Mr. Porter come in to you
before you went Home, when you firft came in

with Cranburne ?

Gunn. He came in after we were in the Room,
Mr. Phipps. Capt. Porter faid, when he came

into the Room Gunn was not there,

L. C. J. He did not fay pofi^ vely, but as he

remember'd ; now I would ask you a Queftion

or two.

SlvB. Shower. Pray my Lord, our Inference from

this Evidence is this : Capt. Porter fays, that upon

Friday the 21ft of February he was with Cran-

burne at the >S'««-Tavern, and out of one Room
into another he came to Mr. Cranburne, and talk'd

with him of this Defign, and after that Gunn came

in to the Room, after the Communication was

over: Now this Man fwears he went from the

Cock-Pit with Mr. Cranburne., he was with him

in the Room at firft when Capt. Porter came

;

fome Time afterwards he went to his own Houfe,

and left Captain Porter with Mr. Cranburne^ and

came back again, and they came away together

:

Now we fay, thefe two are inconfiftent ; for Capt.

Porter Avears that Gunn was not there till after the

Communication was over.

L. C. J. As he remembers.

Mr. Phipps. Nay, I think he v/as pofitive he

came in afterwards.
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L. C. J. As I remem'ber he Was not pofuives

but call Capt. Porter again,

Mr. Phipps. When you came back from your
Houfe, who were in the Room?

Gunn. The fame Company as I \dt^ as far as
I remember.

Mr. Mountague. Was Capt, Porter in the Room
when you came back ?

Gunn. Indeed I can'c direftly tell, I believe he
was.

L. C. J. Pray obfcrve what your Witnefs fays

:

He fays-, Capt. Porter came in and out, and was
there feveral Times before he went away,

Gunn. Yes, my Lord, he was fo,

L. C. J. And you were abfent fome Time, but
were you there fome Time before Porter came in ?

Gunn. Yes, I believe I v/as.

Then Capt. Porter catne in.

Mr. At. Gen. Look ye, Capt. Porter^ you fee

that Man there ?

Capt Porter. Yes.

Mr, At, Gen. Vrny give an Account of what
you know of that Man's coming in to you at the

Si^/z- Tavern.

Capt. Porter. I came feveral Times out of Sir

George Barclay's, Room into theirs, and to the beft

of my Remembrance, Mr. Cranburne was there

before Gunn came in.

Sir B. Shower. Do you remember whether the

firft Time that you went out of Sir George Bar-
clay's Room to ipeak with Mr. Cranburne, Mr.
Gunn was there ?

Capt. Porter. To the beft of my Remembrance
he was not ; to the beft of my Remembrance,
Mr. Gunn, I faw Mr. Crahburne in the Room
before you was there.

Sir B. Shower. Did not you order Gunn to

come with him to the Sun-T'A.ytYn ?

Capt. Porter. Yes, Sir, I did.

Sir B. Shower. Cannot you tell whether they

came together ?

Capt. Porter. I was no!: in the Room when they

came in firft, but to the beft of my Remembrance
he was not there when I came in the firft Time.

L. C. J. Now, Gunn, you hear what Capt. Por-
ter fays, before you went away to your own Houfe
did Mr. Porter come into the Room to you?

Gunn. Indeed, my Lord, I am not pofitive^ I

think he did.

Mr. At. Gen. Neither of them is pofitive, and
it is a Circumftance not very material ; for it feems

he was abfent, and then the D'ifcourfe might

be.
_

L. C. J. No, it is not material, but you fee

upon a ftri£l Examination what it comes to?

Sir B. Shower. They are agreed upon it I per-

ceive, to be pofitive on neither Side.

Mr, Phipps. Mr. Cranburne, pray ask Mrs,

Gerrard what you- have a mind.

Cranburne. Pray what do you know of Capt„

Porter's going out in Difguife, and wearing falfe

Hair and Vizards, and going upon the Highway,
and fuch things?

Gerrard. I know not what Mr. Cranburne

means. \_At which the People laugh'd.^

Sir B. Shower. It is no laughing Matter, when
a Man is upon his Life.

L. C. y. No, no, let him have fair Play ; An-'

fwer the Queftion.

Crdnhane.
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Cranhurne. Do you know any thing of your

Mailer's going abroad in Difguifes ?

Gerrard. 1 do not know any thing of my Maf-

ter's going upon the Highway.

L. C. J. Did he go out with Vizards, or any

fuch Things?
Gerrard. I never faw him wear a Vizard or

falfe Beard in my Life, but he had once a Patch

on when he was forced to keep out of the way,

upon the Account of the Z)o^-Tavern Bufinefs in

Vrury-Lane.

Mr. Phipps. See if Mr. Edward Boucher is here.

\^He was call'd, but did not appear.]

Sir B. Shower. Call Mrs. Burton. [IVhich was

done, but Jhe did not appear.]

Mr, Phipps. Is William Hardyman here .'' [He
was calTd, but did not appear,]

Sir. Shower. Then call Simon Dawfon, and we
have done. [Which was done.]

Crier. They are all call'd, but they do not

appear.

Sir B. Shower. My Lord, we muft fubmit it

to your Lordfhip's Diredlions, upon the Evidence

that has been given, as to the Credibility of thefe

WitnefTes, and whether what Capt. Porter iays,

and what Gunn fays be confiftent -, ib that you can

be fatisfied there are Two Lawful Credible Wit-

nefTes to prove any Overt-Adl.

L. C. y. Yes fure, but I would have you debate

it, if you believe there be any thing in it.

Sir B. Shower. I fubmit it to your Lordfhip's

Diredtions.

L. C. y. The Queftion is. Whether I fhould

give any Direftions at all or no, or whether there

be any Occafion for it
.''

Cranburne. I declare this openly before this

Honourable Court, and fo many Noblemen as are

here, that Mr. Porter never made me acquainted

with this Dcfign, till what he fwore here.

L. C. y. I can't tell, 'tis fworn by two Wit-
nefTes.

Cranburne. I do declare, tho' Capt Pendergrafs

fays he does not remember it, that Capt Porter

did declare in Spring-Garden the 2 2d, when he

came out of the Blue-Pojis by the Rails, if this

Defign mifcarry, fays he, Mr. Charnock, may
thank himfelf; for I never communicated this Se-

cret to any of my Friends.

L. C. y. But hark ye, do you confider what

you fay, if this Defign mifcarry : Pray what De-

fign was that?

Cranburne. He never named any thing but the

Defign, he did not fay what it was.

L. C. y. But why were you employ'd to carry

a Lift from Capt. Porter to Mr. Charnock 2ind to

bring a Lift back again from him to Cd^'^t. Porter ?

Cranburne. I did carry the Note, but there was

nothing mention'd what the Lift was for.

L. C. y. Then you were there on Friday^ the

14th, and there the Defign was propofed to AfTaf-

finate the King the next Day, and you engag'd

in it.

Cranburne. Not a Word of it true, my Lord.

L. C. y. Ay but Mr. Pendergrafs fwears it, and

that you were hearty in the Matter, and hop'd

you fhould do your Bufinefs the next Day.

Cranburne. I can't help it if he does fwear it.

L. C. y. Then you were at the Meeting at the

.Saw-Tavern the 21ft.

Cranburne. My Lord, you hear what Gunn fays.

L. C. y. As to that they are neither of them

pofitive, but you did there promile and undertake

the Matter, that Capt. Porter is pofitive in, that

it was agreed by you all to do it the 2 2d ; and
Mr Pendeigrajs fays, when you v/tre difappointed

the I 5th, you all agreed to purfuc tlic lame De-
fign the Saturday following.

Cranburne. My Lord, I did not dine at the

Blue-Pofts that Day.
L. C. y. But you were there ; I think indeed

Mr. Pendergrafs fays you came in after Dinner,
and had lome Sceaks.

Cranburne. I never heard dircflly nor indiredly

of thi-> Defign, till what 1 heard them fv/ear here.

L. C. y. Gentlemen of the Jury, you do under-
ftand for what Crime this Prifoner at the Bar is

Indided: It is for High-Treafon, in Defignino-

and Compaffing the Death of the King, which was
to be eifedted by an AfTaflination, in the moft bar-

barous and wicked Manner, that any Attempt of
that Nature can pofTibly be made, being to fur-

pnk the King, and murder him in his Coach.
rhe QuL-ftion Gentlemen is, whetlicr this Pri-

foner be Guilty of this Crime or no ; there have
been three WitnefTes produced that have given
Evidence againft him, Capt. Porter, Mr. Be la

Rue, and Mr. Pendergrajs ; and they do ail ttll

you, that there was fuch a Defign on foot ro Af-
fafTinate the King, as he came from Hunting at

Richmond, after he came on this Side the Water,
in the Lane between Brentford and I'lirnham-Green.

There were diverfe Perfoi.s crgaged in this De-
fign, which Sir George Barclay was ctme from
France to promote and manage: Capr. Porter^ as
it docs appear upon his Ev.dei.ce, was a Pcrfon
that was principally engag'd, and at that Time
was hearty in the Profecution of it.

As to Mr. Cranburne, Capt. Porter tells ycu he
was a Man that he had had a long Acquaintance
with, and had employed him and defigncd to em-
ploy him as an Officer under him, in cafe a Revo-
lution happened, which it feems about that Time,
and fome time before it, was expefted. Captain
Porter was to have been a Captain and I think he
defigned to promote Cranburne to be his Quarter-
mafter -, and he fent him to buy Arms ; and Pre-
parations were made for that Bufinefs ; but that is

not the Thing that we are now upon, the Matter
that now properly falls under our Ccnfideration,

is this ; The Coming over of Sir George Barclay,

the latter End of fanuary, or the Beginning of
Februaryhfi, upon which, as it feems, Mr. Porter
was engaged ; and having an Jntereft in this

Cranburne, and there being Horfes to be furnifli'd

to attack the King and his Guards about Turnham-
Green, this Man, Cranburne, was a Perfon that

was engaged to be one of the Horfemen that

were to make the Attack, and he tells you- that

he did employ him to provide Plorfes and Swords,
and to prepare the Piftols, and that he did en-
gage in it, and particularly that the Defign was
to be executed on Saturday the 15th of February,

and that he was then ready to go with Capt. Por-
ter; but on that Saturday the King did not go
abroad, whereby the Defign was difappointed for

that Time: Afterwards there was a Meeting at

the Sun-'Yz.vtxn in the Strand, where he m.ct with
Sir George Barclay and others of them, and there

comes to that Tavern Mr. Cranburne and others,

and they were in another Room, and Capt. Por-
ter fays he came to them, and did difcourfe about
purfuing the Defign the very next Day, which
was agreed, and Cranhurne was ready to go the

next Day.

Then
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Then he tells you further, that the next Day be-

ing Saturday the 2 2d, the fecond Time that this

AfTaffination was to have been executed, upon the

Defire of Mr. Charnock, who was a Perlbn alfo

that was engaged in this Defign, Captain Porter

writes a Lift of the Men he could bring, and fent

it by Cranburne to Charnock ; Cranburne carries

the Lift to Mr. Charnock^ and brings it back again

with an Addition of the Names of Mr. Charnock's

Men underneath.

Mr. De la Rue is called, and he fwears to that

very Circumftance, that Mr. Cranburne was fent

by Captain Porter with a Lift to Mr. Charnock^

and brought it back again from Mr. Charnock^

with an Addition of other Names.
Then Mr. Pendergrafs tells you, that he was

with this Mr. Cranburne^ the Prifoner at the Bar,

the fourteenth of February, and there was a Dif-

courfeof going in purfuance of this Defign the next

Day, and the Prifoner agreed to it, which he is

pofitive in : He tells you, that when they were dif-

appointed the 15th, being at the Blue-Pofts, they

then agreed to purfue it the next Saturday ; Cran-

hurne was one of them that agreed.

Captain Porter and De la Rue inform you that

Healths were drank to the late King, and the late

Queen, and the Prince of IVales, as they called

him, and then at length, as the concluding Health,

Captain Porter, or fome of them in the Company,

having an Orange in. his Hand, fqueez'd it, and

drank a Health to the Squeezing of the Rotten

Orange, which was pledged by all, and particu-

larly by Mr. Cranburne, as is proved by both

Captain Porter and De la Rue.

So that now. Gentlemen, I muft leave it to you,

whether this is not Evidence fufficient to prove

this Man guilty of the Treafon whereof he is in-

dited, that is, of Defigning and Intending the

AfTaffination of the King, and being engaged as

a Party to execute this Defign, whenever there

was an Opportunity.

The Counfel infift upon it, on the Behalf of

the Prifoner, that what Captain Porter fays is not

Evidence : In the firft Place they urge that he is

not a Man of Credit, for they have mentioned that

he ufed to be difguifed, and wear a Vizard Mask,

and go abroad under odd Circumftances, and

therefore his Reputation they hope is not good

enough to make him a credibleWitnefs againft the

Prifoner : Now the Prifoner's Witnefs being pro-

duced, fays he never knew him go in Difguife, or

wear a Vizard Mask, but once he wore a Patch,

becaufe he was under fome ill Circumftances about

a Riot in Drury-Lane; every Body underftands

what the Meaning of that was, his Drinking of

Healths at a riotous Afiembly, upon the 10th of

June, and he being under fome Profecution for that,

occafioned him to wear that Difguife, but it was

not done to hinder any Perfon, or do any Mif-

chief.

But then, fay they, he is miftaken in his Evi-

dence, of the Meeting at the J«K-Tavern the 2 1 ft

of February, the Day before the laft, that this

Defign was to have been executed, for whereas

he lays, that Gunn was not there when he came

to them, yet Gunn was in the Company at that

Time, and whereas he fwears pofitively that they

difcourfcd of going upon the 'fame Defign to

affaffinate the King the next Day, as was agreed

the Saturday before ; Gunn heard no fuch Dif-

courfe. Gunn is called, and he tells you he did

come to the 5a«-Tavern at that Time, with Cran-
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burne and Captain Porter, he came into the Room^
and he heard no fuch Difcourfe. They did open
it indeed that Gunn had been there all the while,
and if fo, then if there had been fuch a Difcourfe,
he muft have heard it. Gunn has been examined,
and does tell you he was not there all^ the while,
but went out and was abfent for fome Time, about
half a quarter of an Hour.

They have made a Queftion whether Captain
Porter came in when Gunn was there, he lays truly

he thinks that Captain Porter did come into the

Room while he was there, before he went out, but
he cannot tell certainly, he was there fome Time,
while he was there. Then Captain Porter was
called again, and Captain Porter does fay he
knows Gunn was there, but whether he was there

at that Time he came in, he cannot fay pofitively j

but Gunn fays Captain Porter was going in and
out feveral Times, as Porter fays himfelf -, and
Gunn was abfent for fome part of the Time. So
that I cannot fee any fort of Contradid ion brtv/een

the Evidence that jPor/fT gives, and the Evidence
that Gunn gives ; the one is uncertain, and fo is

the other as to that Circumftance.

But, Gentlemen, they would infer, that if there

was any fuch Difcourfe while Gunn was there, it

muft be of neceffity that Gunn muft have heard it

;

but it is not necefifary the Difcourfe ftiould be when
Gunn was there : Captain Porter fwears pofitively,

that there was fuch a Difcourfe of going the next

Day to purfue the Defign, and he fays he thinks

Gunn was not prefent at that Time when the Dif-

courfe was, and Gunn fays he was abfent fome
part of the Time.
And fo I muft leave it to you -, upon the whole

Matter, if Mr. Cranburne the Prifoner at the Bar,

did confent and agree to a6t in this bloody and

wicked Defign, then you are to find him Guilty ;

if you are not iatisfied of that upon the Evidence

you have heard, or you think there is any Incon-

fiftency, or Incoherence in the Teftimony on the

one fide, and the other -, and that there is good

Reafon to disbelieve the Evidence againft the

Prifoner, then you are to acquit him. You have

heard your Evidence, and you had beft confider of

it.

Cl. of the Crown. Who keeps the Jury ?

Crier. There is an Officer fworn.

'I'hen the Jury withdrew to confider of their Fer-

di5i, and about a garter of an Hour after re-

turned.

Cl. of Arr. Gentlemen, anfwer to your Names,

John Caine.

Mr. Caine. Here. \_Jndfoof the Reft.'^

Cl. ofjrr. Are you all agreed of your Verdid ?

Jury. Yes.

Cl. of Arr. Who fhall fay for you.?

Jury. Foreman.

Cl. of Arr. Charles Cranburne, hold up thy

Hand. [JVhich he did'] Look upon the Prifoner ;

how fay you, is he guilty of the High- Treafon

whereof he ftands indifted, or Not Guilty ?

Foreman. Guilty.

Cl. ofArr. What Goods or Chattels, Lands or

Tenements, had he at the Time of the Treafon

committed, or at any Time fince ?

Foreman. None to our Knowledge.

Cl of Arr. Then hearken to your Verdift as the

Court has recorded it. You fay that Charles Cran-

burne is guilty of the High- Treafon whereof he

4 Y flands
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he {lands indiftcd, but that he had no Goods,

Chattels, Lands, or Tenements, at the Time of

the High-Treafon committed, or at any Time
fince, to your Knowledge, and fo you fay all.

Jury. Yes.

Mr. Caine. My Lord, the Jury humbly defires

they may be difcharged from their Attendance to-

morrow.

L. C. J, "We cannot do it, unlefs the Jury be
full without them ; if you come early, wc fhall

difpatch you prefently.

7Z>(?« the Prifoner was taken from the Bar,
and the Court adjourned till Seven o'clock the

next Morning.

CLVIII. The Trial o/"Robert Lowick, for High-
Treafon, April 22, 1696. 8 Will. III.

iHIS Day the Jullice of Oyer and

Terminer holden for the County of

Middlefex, met, and the Court was re-

fum'd byProclamation in ufual Form.
. Clerk of theArraignments. Keeper of

Ne%vgate, ki Robert Lowick to the Bar, (which was

done.) You the Prifoner at the Bar, Robert Lo-

wick, thofe Men that you Ihall hear called and per-

fonally appear, are to pafs between our Sovereign

Lord the King and you, upon Trial of your Life

and Death ; if therefore you will challenge them,

or any of them, your Time is to fpeak unto them,

as they come to the Book to be fworn, and before

they be fworn.

Mr. Mompeffon. If your Lord fhippleafes to fa-

vour me with oneWord for the Prifoner at the Bar,

I fhall not trouble your Lordfhip with any thing

that was urged by the Gentlemen that were of

Counfel Yefterday, but I fhall rely upon fomething

that has not yet been fpoken to. My Lord, they

have not laid any Time or Place where the Confent

or Agreement was, for the forty Men that were to

fet upon the King and his Guards: There is a

Time laid before where they met and difcourfed

of the Ways and Means how to affafTinate and kill

the King ; but when it comes to the Affenferunt,

Confenferunt, i^ Agreaverunt, with fubmiffion, this

being another A<St, there ought to be another

Time and Place laid, and for that] fliall cite your

Lordfhip two or three Cafes ; for Men may meet

and propofe, and difcourfe, and confult of fuch

.Things, tho' they be very ill Things, and yet

that may not be Treafon. It's the Agreement that

is the Treafon, and fo it was held in Captain

Blagueh Cafe about taking the Tower. They may
meet at one Time and Place, and at another Time
and Place they may agree, in Dyer, 62> B. and 69
PL 28. A Man was indidted for Murder, That he

at fuch a Place in and upon the Perfon that was
murdered, infuUum fecit, Q ipfum, the Perfon that

was murdered, cum quodam cultello, offuch a Price,

fercujfit ; and he does not fhew the Place where he

ftruck him, nor had the Indictment the Words, ad
tunc £5? ibidem, and therefore the Court held it void :

So it is likewife ruled in Goodrick's Cafe, Hell.

35 y 119. and therefore in Indieflments for Mur-
der, fmcc they generally fet forth not only the

Time and Place of the AfTault, but likewife of

the Blow; fo likewife in Things of a more inferior

Nature, as Refcues returned by the Sheriff, that

•the Capias was ferved, but does not fhew where
the Refcue was ; or though he (he>vs where theAr-

reft was, and an & coupled the Refcue to it, yet it

was adjudged an ill Return, Dyer 69. PI. 29. lo^

Edw. 4. 15 Fitz. Ret. Vice. ^zBro. Ret. Dtt.Bre.
97. and Error 193, Pa/w 564. and inA^oj 114, there

are thefe Words, Note, it was moved in Difcharge
of Refcue, the Return was, that they , viz. A. B.
aforefaid, the Bailiffs, ad tunc & ibidem vulnerave-

runt, (ffc. And the aforefaid George, &c. Refcufc
runt without ad tunc £5? ibidem, r^f rred only to the

Vulneraterunt, and not to the Refcuferut4, and
therefore the Return was adjudged infufficient -, for,

my Lord, although in Conveyances, a Clauf_' or

Word in the Beginning or End may refer to the

Whole, yet in Indictments, every Sentence muft
be certain, plain, and exprefs, and have its own
Time and Place: Therefore in Nofs Rep. 122.
Raymond was indidled for flopping a Crofs-Way
leading from a certain Ville called Stcake, into a

Ville called Melton, in the County o^ Dorfet, and
the Indictment was quafh'd, becaufe in the Coun-
ty of Dorfet fhall refer only to Melton, and not to

both: So an Indictment of forceable Entry into a

MefTuage exijlens Liberum Tenementum of J. S. is

not good for want of theWords ad tunc, though the

Participle txiftens does (trongly imply that it was

his Houfe at that Time, 3 Cro. 754. Het. 73. Noy
131. Palm. 4.26^ Bridg. 68. 2 Cro. 214, Q 610.

Sid. 102. Lat. 109. 6jV, And my Lord Coke

tells us in Calvin'^ Cafe 5 B. that Indictments of

Treafon, of all others, are the moll curioufly and
certainly indited and penned ; and all thofe that

I have feen and obferved, have contained more
Certainty than the IndiCtment now before your

Lordfhip : In Reginald Tucker's Cafe, the Indict-

ment was. That he and Thomas Place apud Bridg-

water, in Com. Somerfett. pradi^I. Compajfaverunt,

to kill and depofe the King, i^c. and to bring their

treafonable Purpofes to efFeCt, they the faid Regi-

nald Tucker and Thomas Place, the fame Day and

Year, at Bridgwater aforefaid, in the County a-

forefaid, againfl the King, with a great Multitude

of People, array'd in a warlike manner, viz. with

Swords, 13 c. feipfos ilUcite i3 proditorie infimul ad

tunc (3 ibidem congregaverunt (5" affemblaverunt i3

guerram publicam contra di£lum Dominum Regem
apud Bridgew iter pradiSf. in Com. pradi5l. di5to

vicefimo Die Junii Anno prima fupradi^o prcditorie

paraverunt, ordinaverunt& levaverunt. So in the

Indictment of Ga/^, as it is fet forth at large in a

Plea in Bar o^ Dower, brought by his Wife, he

with Force and Arms, apud Villam de TVare, ^c.

affembled with a great many Perfons, (3 Bellum

c'udele contra diBam Dominam Reginam apud

WareJ pradiSi. ad tunc falfo 13 prcditorie publi-

cavit
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cavit & levavk, ac infiiper ad tunc & ibidem falfo

& proditone, proclaimed the Duke of Northum-
berland, to be Lieutenant-General of their Forces ;

& etia?n falfo (^ proditorie apud Ware pmdiSt.
ad tunc, proclaimed the Lady Jean Dudley Queen.
This is in Bendlowe's Reports, publiflied by Ser-

jeant Rowe,fol. §5. placito 91 . So in the Earl of
Leicefter's Cafe, Plowd. Com. 385, the Indi6tment

is laid much after the fame manner, and many
other Indiftments, which at prefent I am unwilling

to trouble your Lordfhip with -, and this being

one of a new Form and of the firft Impreffion, 1

hope your Lordfhip will hold it infufficient. And,
my Lord, when they go farther, and fay, Et qid-

Ubet, eorum proditorie fuper fe fufcepit effe iinum,

there is no Place or Time alledged where that was
done, which of Neceffity fliould be mentioned ;

For it is a conftant Rule in our Books, that what

is iffuable, ought to have a Place where it may be

tried. Now, this is iffuable, and the mofl: material

Thing in the Indiftment is, for compaffing the

King's Death. The O vert-Afts are. That Ci^rz-

fiopher Knightley thePrifoner, and two others, did

confult to kill the King -, and afterwards did agree

how to do it, viz. by forty Horfemen ^orum,
thefe fnould be four, and every one of them did

agree to be one; then comes the other Overt- Aft

of providing Arms for them. Now fuppofe they

fhould not prove the lafl, viz. the providing

Arms ; then, my Lord, they muft refort to one

of the other Overt- A£ts, that thefe four did con-

fult and agree to kill the King ; or that thefe foul-

did agree, the manner how to do it, as is laid in

the Indiftment ; and 'tis plain they mull fail of

Proof of either of thefe; for by the notprofecut-

ing any one of the Name of Chriftopher linightlcy,

but preferring a new Indiftment againfl one Alex-

ander Knightley, it appears that Chriftopher Knight-

ley was not there •, and the proving tliefe three 0-

thcrs making a Confult and Agreement, Js not a

Proof of the flime Overt- Aft, that is laid in the

Indiftment, as it ought to be by the late Aft ; un-

lefs they can prove that a Confult of Three is a

Confult of Four : And if it be anfwered, that it is

alledged, that ^ilibet eorumfuper fefufcepit, then

will that come to be iffuable, and the moft mate-

rial Part of the Indiftment ; and confequently a

Place ought to have been laid where it fhould be

tried ; this, my Lord, is a diflinft Sentence of it

fclf, it is in a Parenthefis, and though you take it

away, the Senfe of what remains is perfeft and

intire; and confequently this Sentence is or fhould

beintire of it felf, and therefore ought certainly to

be exprelfed. Befides, if your Lordfhip pleafes, it

is not pofitively laid, what thefe Perfons feverally

undertook to be, there is indeed mention made be-

fore of Forty Horfemen, agreed upon to fet up-

on the King, then comes the Parenthefis, ^orum
iidem Chri/hphorus Knightley, Robertus Lowick,

Jmbrofius Rookwood £5? Carolus Cranburne forenl

^atuor, ^ quilibet eorum proditoriefuperfe Jufcepit

ejfe unum : It is perhaps expreffed fully enough by

the Word Riorum, that it was agreed thefe fhould

be four of the forty Horfemen -, but there wants

the Repetition of the Word ^wrum, to exprefs

what they feverally engaged to be ; and the Word

(5? cannot join and conneft the Sentences : For/o-

rent ^x\A fufcepit differ not only in Number, but

alfo in Mood and Tenfe, and the Senfe is not ne-

ceffarily coherent ; for it might be true, that the

Majority of the Company might agree, thefe

fliould be four, and yet they themfelves might

Vol. IV.

not feverally engage therein, atid one or fome of
them might undertake it, and yet the Company
not agree to it -, and it cannot be mended by In-
tendment. There v/as Vaux's Cafe, in the 4 Rep.
44. he was indifted for Murder, for perfuading a
Man to take Cantharides ; it was laid. That \\tpey-

fuadebat eundem Nicholaum recipere (3 hibere quen-
dam potum mixtum cum quodatn veneno vccat. Can-
tharides; and the Indiftment fays, ^uodprcediSlus
Nicholaus nefciens pnediSlumptum cum Veneno pra-
di5lo fore intoxicatum, fedfidem adhibens DiSlce per-
fuafioni Willielmi Recepit tf Bibit ; but does not
fay, venenum pradi^um, but yet it adds. Per quod
prcediStus Nicholaus immediate poft receptionem ve-
neni pradi£fi^ languifhed and died ; here, one
would think, was a fufficient Implication, that he
took and drank thePoifon ; but it was ruled, that
none of thefe Words were fufficient to maintain
the Indiftment ; for theMatter of the Indiftment
ought to be plain, exprefs, and certain, and Ihall

not be maintained by Argument or Implication,
and therefore for Want of thofe Words the In-

diftment was held infufficient, and the Man again
indifted for that Offence, and there feems much
more Incertainty in this Indiftment, and therefore I
humbly pray yourLordfhip that it may bequafh'd.

Sir B. Shower. My Lord, we think the Objec-
tion is fully put, and therefore v/e defire to have
their Anfwer to it.

Sir nomas Tre-vor. , ^f' ^^; P'\ .^e think, my
Lord, this Objection will re-

ceive a very plain Anfwer. The Indiftment fets

forth. That at fuch a Place the Prifoner at the Bar
did imagine and compafs the Death of the King :

There is a particular Cafe where the Imagining
was, and that they, to accomplifh that Treafbn,
in compaffing and imagining the Death of the

King, did, among others, /)o/?(?« eifdem die i^ anno

apud parochiam pr<ediSiam, meet and confult, t?r.

fo there's the fame Place fet forth again, wherein
they did meet and confult of the Ways and Mean?,
and Time and Place, when, where, and how to

affaffinate the King : And immediately it follows,

13 confenferunt (3 agreaverunt,i3c. that forty Men,
whereof they were to be four, and every one of
them undertook to be one, fhould do fo and fo»

Now, my Lord, fay they, It is not faid that the

Agreement that there fhould be forty Men to do
it, was at the fame Time and Place where they did

meet and confult about the Ways and Means :

But, my Lord, with fubmiffion, it is very plain,

that the Agreement for forty Men, and the parti-

cular Agreement for them to be of the Number,
is but the Effeft of the Confultation that is men-
tion'd juft before : For it is faid, they confulted

how they fhould do it, and they agreed to do it in

this manner ; the particular manner is fet forth

immediately after that, it is faid they did confult

of the manner ; fo that, my Lord, it is Part of

the former Sentence ; a Particularizing of what
they did agree upon at that Confultation ; but it

is no diftinft Overt-Aft : If it had been a diflinft

Overt-Aft, then the Cafes that have been cited by

the Council, do fhew, that there fhould be a parti-

cular Time and Place mentioned for every Overt-

Aft; but this is only a Pare of that Overt-Aft
that was mentioned generally before : This tells

you particularly what the Means were they did

agree upon, and the Sentence is not compleac till

you have gone over this •, fo that, my Lord, with

fubmiffjon, it had been very improper when they

agreed at fuch a Time and Place, of the Means
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and Ways how it fhould be effeded, then to fet

forth that it was at the famcTime and Place where

they did confult of the Ways and Means, that

cannot be proper ; for it is not kid at firft, that

there was any particular Way propofed, but only

in<^eneral, theyconfultedof the Ways and Means

;

therefore, my Lord, all this that Mr. MompeJJbn

has faid, will not be pertinent to this Cafe, it is

impoffible to have been otherwife ; it is but a

Part -of the Sentence •, and it is not compleat till

you have gone over the feveral Particulars : As to

the Cafe of a Refcous, that is, the Offence upon

-which the Matter is to be grounded ; the Verhera-

vit and Vulneravit are not the Refcueing ; but

where there is not one Sentence compleat, till you

come to the End of thefe Words, there it muft be

all taken together ; fo it is here, they confulted af

the Way, and agreed this to be the Way, which

thty fet forth in particular : It is joined to the for-

mer Part of the Sentence, and the whole is not

compleat without it.

Mr. Sol. Gen. With fubmiffion,
Sir John Ha^lcs.

^^ j^ord, it cannot be otherwife,

nor can they make it Senfe otherwife.

Sir Join Hoh. ^-
J"

J- Jh^y fay you might

and ihould have put in, ad tunc <^

ibidem.

Mr. Sol. Gen. With fubmiffion, my Lord, I

fay it cannot be repeated again : Indeed if you

would make it like the Cafe, as Mr. MoinpeJJon

would have it, that forty Men did agree to it, and

forty Men did it, it were neceffary to name Time
and Place, as it is in the Cafe of Murder: That he

did agree to murder him, and afterwards knock'd

him on the Head, there you fliall lay Time and

Place where he agreed, and where he did the Adt,

for there is an Aft done ; but in this Cafe there is

no Aft done, but only an Agreement that forty

Ihould do it, whereof thefe four were to be part

of the Number. Now, they cry, you do not fay

what thefe four were to be for. Yes, we do :

The Forty were to do fuch an Aft, and thefe

were to be four of that forty, and every one of

them undertook to be one ; fo that it cannot be ex-

prefs'd otherwife than it is -, for what they fay of

the Indiftment's being not in the fame Form that

other Indiftments are, that will be no Argument
at all; for it does not follow, that there muft be

one exprefs'd Form of Indiftment; of Right there

are divers Forms of Indiftments, and all of them

good, becaufe Indiftments are to be framed ac-

cording to the particular Cafe, and they cannot

put me an Inftance of fuch a particular Cafe as

this. As to that of the Miftake of the Name of

Knightley, that unqueftionablycan be noObjeftion

at all : For how does it appear to the Court, that

this is againft the fame Perfon that was before in-

difted by the Name of Chrijlopher ? there may
be another Chrijlopher, for ought they know :

But I will fuppofe, that the Confult was proved

nor, as it is laid, that there were to be four ; but

only that they were to be three of them, it would
be well enough againft the Prifoner at the Bar, it

-he be proved to be one.

Mr. Conyers. Firft, we have here laid a Time and

Place for the Treafon alledged in the Indiftment,

and alfo for the two Overt- Afts, how, when, and

where it was to be done, and the providing of

Arms for it ; and for this Particular of the forty

.Men, that they would have us put the ad tunc (^
dbidem to that, is but Part of the Overt-Aft, which

was before alledged j for the firft Overt-Aft men-

tioned, is the Meeting and Confulting, and there

we lay both Time and Place ; that on fuch a Day,
and at fuch a Place, they did meet and confult of
the Way and Manner how to do fuch an Aft :

And then we continue on the Sentence, by particu-

larizing how-it was to be efTefted ; that they did
agree there fhould be forty Horfemen to do it,

whereof they were to be four : This is but a Fart
of the Overt-Aft, which is the Confulting and
Agreeing upon the Ways and Means ; this parti-

cular Means agreed upon, being but the Refult and
Etfeft of the Confultation before : So that we con-
ceive there is no Want of Time or Place upon
which to take IfTue in this Cafe.

Mr.Cow^er. My Lord, I think, with fubmiffion,

there is nothing in their Objeftion, and I take it to

have received a full Anfwcr already : Yet I would
ask one Thing of the Gentlemen of the other Side,

had the Sentence run without the Words de iis mo-
dis y mediisy ^c. which follow after the Word
con/ultavit, and before the Words Cff aggreavit ; in

this manner, That they did then and there traitc-

roufly treat, propofe, confult, and agree, that

forty Horfemen, or thereabouts, with Guns, and
fo forth. If then there had been any Colour to

think it neceffary, that it fhould be laid in this

manner. That they did then and there traiterouQy

treat, and then and there traiteroufly propofe, and
then and there traiteroufly confult, and did then

and there traiteroufly agree: And if not, then I

would defire them to tell me why then and there is

more neceffary to one Verb did agree, than it is

to all the Reft, in Senfe and common Speaking.

The only Ufe of a Conjunftion copulative, is to

derive the Force of fome Words, in a Sentence fore-

going, down to a Sentence following, to avoid Re-
petition : And here, though after the Confultation

be put many Words that relate to that Matter, by
W ay of Parenthefis ; yet the ad tunc ^ ibidem

ftill does refer to all the Verbs following, being

joined by the Conjunftion copulative ; it does

not vary the Cafe at all, the putting in that Paren-

thefis ; it is notwithftanding but as one Sentence

:

And the fuppofing that the Parenthefis ftood out,

makes it very plain, there can be no Colour to fay

there wanted a Repetition of the ad tiinc^ ibidem

to every Verb.

Sir B. Shower. With fubmiffion to your Lord-
Ihip's Judgment, there is no Anfwcr made to this

Objeftion. I do agree, if there had been feveral

Verbs, and no other Words had intervened, that

an Cs? would have coupled all together, and you
need not have repeated ad tunc ^ ibidem to every

one : But here is a Faft after the Verbs, than

makes one compleat entire Sentence ; and if this

of the forty Men were left out, it had been a good
Sentence, that they did propofe and treat how,
where and when ; that's a Sentence of it felf, the

Confulting and the Treating of the Ways and
Means ; But then they fay, and they did agree

and aflfent that forty fhould do it : Now there is

no Neceffity for the interpreting of thefe Words,
That they fhould confult and agree at the fame

Place and Time ; there is no neceffiity to conjoin

this Agreement for the forty Men with the Con*

fultation ; they might propofe and confult at one

Time and Place, and not agree, and afterwards a-

gree at another Time and Place : It is not a Spe-

cification, or, as they call it, a fpecifick Account

of the Confultation, nor a neceffary Effeft of it,

fo as to make it neceffary to join them together ;

they might meet and confult at one Time and

Place,
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Place, and at another Time and Place they might
agree that forty -diould do it 5 and therefore when
you fay at one Time and Place they did confult
and propofe, and afterwards they did agree ; it is

not neceffarily implied, that it muft be at the fame
Time and Place ; and when it is not neceffarily

implied, we think it neceffary in Indidments, for
Certainty-fake, to have ad tunc i£ ibidem inferted

again.

Mr. Mompejfon. My Lord, Mr. Sollicit^r fays»

That as to other Precedents, that does not make
it neceffary that this ffiould be like them ; and
that it is no Argument that it ought to be fo here.

My Lord Ceke., in Calvitfs Cafe tells us. That by
Precedents the Law is known, and that Indidb-

ments of Treafon are of all Things the mofl: cu-

rioufly penn'd ; and it is common to infer the Law
is fo, becaufe ufually it is fo in the Precedents of
Indi6tments. Mr. Solliciiar fays likewife. That
there may be a Chriftopher Knightley befides an jl-

kxandcr ; but I cannot take that for an Anfwer
to the Exception I urge, which is the Want of
ad tunc & ibidem at the ^orumy and the ^dlibet;

for the ^iiiibet may come to be in Queftion as the

moft material Part of the Indidlment, becaufethe

Agreement of the Four upon the Meeting of the

Four is alledg'd as an Overt-A6t. Now, with

fubmiffion, they muft prove the Affembly of the

whole Four, or they do not prove the Overt-Adt
exprefly laid : Then as to the ^ilibet fujcepit,

which is the moft material Part, it has no Time
nor Place.

Ah\ Jt. Gen. No fure : We do not need to

prove all four, for it is a diftin6l Offence in each,

and if any one undertook, it is well enough a-

gainft him : and for the Time and Place, we tell

you, it is Part of the former Sentence, and makes
but an intire One.

Mr. Mompejjoiu As for the Refidue of the Verbs,

if they had been omitted, it had been good Senfej

but this is a perfe6t intire Sentence of itfelf, when
it tells you what they confulced and treated of, as

in the Cafe of the Refcue that I put -, if it had

ftopp'd there, it had been a good Sentence without

the Vulnaventnt.

Mr. Att. Gen. The Refcous is the Offence in

that Cafe, the other is diftincl : But here, in this

Cafe, nothing can be plainer than that all is one

Ad:, as we 'have laid ic. That at fuch a Time and

Place they did confult and treat of the Ways and

Means ; but then there is no Agreement menti-

oned till after we have faid they did confult of

the Ways and Means, and did agree that this

ihould be the Way : This is certainly one intire

Sentence that fhews what the Agreement was up-

on the Confultation as the Refultof ic.

Mr. Cowper. As to what SirBartholomew Shower

fays,That we ought to repeat the ad tunc i^ ibidem,

unlefs the Senfe of the Words implies a Neceffity

that the Confultation and the Agreement fhould

be at one Time and Place. My Lord, there can

be nothing in that, for it does not arife from the

Neceffity of the Thing one Way or t'other ; but

we take it as an intire Sentence, and that the

whole Matter is fufficiendy connefted and laid to

one Time and Place, though it might be divided,

it muft be taken, as alledged, to be one intire Fad,

or elfe it recurs to the fame Objedion, that ati

tunc & ibidem muft as well be put to every Verb ;

for 'tis poffible they might propofe at one Time
and Place, and confult at another, and debate at

another, as well as agree at another : So that no-

thing is to be argued from the Neceffity of the
Thing more in one Cafe than the other; for one
Man might propofe it in one Place, and the Reft
might then fhake their Heads at it, and then they
might again meet and confult at another Place^
and afterwards agree at a Third : But when it is

faid then and there they did meet, confult, and
agree, it cannot be underftood but that the Agree-
ment was at the fame Time and Place with the
Meeting and Confult.

Sir B. Shower. But this can be no Anfwer that
Mr. Cozvper gives now, for pi:opofing, and con-
fulting, and treating, and debating, are all of the
fame Signification, for one Man's propofing to
another ; and the other's propofing to him, is

confulting, treating, and debating ; but now con-
fulting and agreeing are different Things.

Mr. Cowper. So is propofing and confukng ;

One may propofe, 6ut there muft be at leaft Two
to confult : There is that nice Difference between
them.

Sir B. Shower. Every one muft agree for him-
felf, and that muft be certainly laid with Time
and iPlace, let the Propofal and Confultation be
what it will.

L. C. y. Mr. Mompejfon puts that Cafe in Byef
upon an Indidment of Murder, That on fuch a
Day, and at fuch a Place, the Party made an Af-
fault upon the Perfons flain, i3 percujfit ; but does
not fay, Et ad tunc & ibidem percufit, and for not
alledging that the indidment was held nought.

Mr. Att. Gen. My Lord, That is a different

Cafe from this, becaufe infultum fecit, and the

percuffit, are different Crimes; there is a great

Difference between an Affault and a Stroke : But
here k is. That they did propofe and confult of
the Ways and Means, and agreed upon this par-

ticular V/ay ; that is the fame Thing ; it is not

an intire Sentence till you come to the End of it^

then it is compleat when you ftiev/ what was the

Effed of the Confultation ; what they were a-

greed upon, and not till then.

Mr. Mompejfon. A Man's holding up his Hand
is an Affault, but he muft adually Strike, to be

guilty of Murder : So a Man may debate, and
yet not agree : It is the Agreement that is the

Treafon.

L. C. J. Read the Indidment.

CI . of Arr; T^Ecimo die Febniarii anno Regni di5li

1^ Dofnini Regis nunc feptimo, & di-

verjis aliis diebus (^ vicibus, tam antea quam poftea^

apud Parochiam SanBi Pauli Covent-Garden,/)r^-

^i(S', in Comitatu pnedi^i' false, malitiose^ diabolice,

proditorie, compajfaverunt, imaginati £s? inachinati

fuerunt, excogitavertint, defignaverunti^ intendebant

diuliim Dominum Regem nunc occidere, interficere, tS

wurdrare, ^ firagem miferabilem interfdeles fub-

ditos ipfms Domini Regis per totum hoc Regniim jin~

glia pajjere, & caufare & ad eafdem nefandiffimas.,

nequiffimas iB diabolicas proditiones &" proditorias

com-pajjationes, machinationes, ^ propofta fua pr^e-

di£ta perimplend^ perficiend* (^ adejfe^um redigend'

ipft iidem Chriftophorus Knightley, Robertus Lo-
wick,AmbrofiusRookwood (^ Carolus Cranburne,

y quam flurimi alii falfi proditorei ( Jurator*pra-

diBis ignoti) poftea fcilicet eodem decitno die Febru-

arii anno fupradi^o apud Parochia7n pradiSlam ifi

Com' pradi5lo^ ac diverfis aliis diebus ^ vicibus^

tam antea quam poftea, ibidem ^ alibi in eodem conf

false, malitiose, advifate., clandeftine, proditorie, ac

vi & armis conveniehant, propofuer* traSlaver' con-

fuUa-
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fultaver'' confenfer' & aggreaver* ad ipfum Dominum
Regem nunc ex infidlis i^ dolo percutiend\ Anglice

to aflaflinate, interficiend'' y 77inrdrand'' (s' ad exe-

crabilem, horrendam ^ deteJlabilemJJfaJfination'Jn-

glke AffafTination, £ff Interfeoiionem Hi' citius exe-

quend' ^ perpetrand' pojlea, fcilicet eifdetn die ts?

ajmo ac diverfts aliis diebus £s? vicibus apud Parocb'

prad' in Co-iii' prad';5lo proditorie tra£laver' propo-

fuer'' (^ confidiaver' de liis, modis ^ mediis ac

tempore &' loco ubi, quando, qualiter (f) quomodo dic-

ium Dominum Regem fic ex infidm facUius interfice-

rent^ iff confenfer' aggreaverimt (s ajfenfer' quod qua-

draginf homines Equeftres aut eo circiier (quor' iidem

Chriftophorus KnightJey, RobertusLowick, Am-
brofius Rook wood yCarolusCranburne forent qua-

tuor, y quilibet eor* proditorie fuper fe fufcepit ejfe

uniim) cu7n Bombardis, fclopis & fclopetis, pulvere

bombardico, & glohulis plumbeis onerat'' 13 cum gla-

diis, enfibus i3 aliis Arinis arihai'' infidiati forent £s?

ejjent in fubfejfu, Anglicl in Ambufh, ad eundum
Dominum Regem in Rheda fua, Anglice his Coach,

exiflen' qiiando foris iret invadend\ ^odque quidem

£5? competens numerus de hominibus illis fic armaf in

fatellites^ Anglice the Guards, ipfius Domini Regis

eum tunc attendend' i£ fecum exiflen agg) ejft forent

fc? eos expugnarent& devincerent, dum alii eorundem

hominum Jic armaf ipfum Domhiiim Regem percute-

,
rent, interficerent, occiderent t^ murdrarent.

Mr. Mompejfon. The Confult is like the Aflault,

and the Agreement is like the Stroke.

L. C. y. Treby. It is a nice Cafe as you would
have it, but I think it is very natural as the King's

Counfel put it at firfl: ; they lay the Confultation

of the Ways and Means how it fliould be done,

and then they conclude that thus it Ihall be done :

All which makes but one intire Thing.
L. C. y. They fay they met that Day at St.

Paul C&vent-Garden, that's in the Beginning, and
did confult how to kill the King; and they con-

fented and agreed among themfelves, thatit fliould

be done in this manner : Does not this refer to

both Time and Place in the Beginning? It is a

continuing on of the fame Sentence, and makes all

but one and the fame A£t ; it is the Refult of the

Confultation at that Time and Place.

Sir B. Shower. But, my Lord, it might be at

another Place : They might confult at one Place,

and conclude at another.

Mr. Conyers, But it is laid to be at the fame
Place, for no other Place does appear, and it is

one continued Sentence.

L. C. y. Treby . You would make the Repetition

fo frequent and reiterated, that it would become
abfurd.

Air. Att. Gen. Indeed I do not know what thefe

Gentlemen would have.

Sir B. Shower. We would have this Indidlment

as all others are, the Precedents are as we fiy, and
we hope this fhall purfue 'em, or clfe be quafh'd.

L. C. y. Look ye here, S'n Bartholomew Show-
er ; fuppofe this -Part fhould not be right, that

will not vitiate the whole Indiftment.

Mr. Mompejfon. But your LordHiip won't fuffer

them to give Evidence of that Part that is vicious.

L. Q. y. Yes, yes; it comes within the firft

Words of the Time and Place laid ; they may
give Evidence of it, becaufe this is but a fetting

forth for the Manner agreed upon for the Execution
of the Defign that was before confuked and
treated of; it is comprehended in the former

Words ; and if they had omitted this out of the

Indidtment, the Indiftment had been never the

worfe ; there had been a fufBcient Overt- A61 al-

ledged to prove the Compafling and Imagining

the Death of the King ; for if People at fuch a

Place and Time meet, and propofe the Way and

Means how to effeft it, do you think the Indid-

ment would not be good enough without laying

the particular. Means agreed upon? Certainly it

had been well enough it this had been omitted.,.

Do you think they cannot give in Evidence this

as a Proof of the Overt-Aft? Certainly they may.

Sir B. Shower. The Queftion will be, my Lord,

then upon the Whole, Whether the Conclufion of

the Indiftment, contra legiantice fuceDebitum., fhall

be taken diftributively to every Fa<5t, and if fo,

then there ought to be Time and Place alledg'd to

every Faft.

L. C. y. Suppofe you lay feveral Overt-A6ls,

and prove but one, yet he is to be found guilty of

the High-Treafon, which is the Imagination, and
Compafling the Death of the King, which is the

Crime laid in the Indiftment; then fuppofe this

was left out of the Indiftment, they might give

it in Evidence, as a Proof of the Overt-Aft, that

it is well laid for Time and Place ; and therefore

though it be exprefs'd, and not fo fully and parti-

cularly laid, we cannot quafh the indiftment for

it, becaufe the Indiftment would have been good,

though that had been omitted.

L. C. y. Treby. That is certainly true, it is no
Caufe for quafhing the Indiftment.

Mr. Soil. Gen. The Indiftments againft the Re-
gicides were for Compafling the Death of the

King, and they gave in Evidence that he was put

to Death, though they charged in the Indiftment

only the Compaffing and Imagining the Death of
the King.

L. C y. Ay fure, that is an Overt-Aft with a-

Witnefs, the Indiftment was not laid for Mur-
dering the King, but for Compafling his Death,

which is the Treafon according to the Aft of Par-

liament of 25th, Ed. the 3d, and as an Overt-Aft
they gave the Cutting off his Head in Evidence.

Mr. Att. Gen. The Indiftment fays, they com-
pafltd and imagined the King's Death, and they

agreed to do it in this manner ; if this be not all

one intire Sentence I know not what is.

L. C. y. As to your Cafe, Mr. Mompejfon, which

you quote out of Dyer, it is pofllble a Man may
make an Aflliult at one Time, and at another

Time make an Afl"ault and give a Stroke, but this

is all one Aft, it docs but fpecify what was gene-

rally confulted of and propofed.

L. C y. Treby. Pray, do you think a Man may
demur upon a common Aftion of Battery, where

'tis faid firfl:, at fuch a Time and Place, Infultum

fecit & verberavit, vulneravit, becaufe there is not

a Place (et to every Word.
Mr. Mompejfon. Indiftments ought to be very

curioufly penn'd, and what is good in an Aftion

will not be good in an Indiftment, with Submifllon.

L.C.y. Treby. But fuppofe you Ihew'd it for

Caufe upon fpecial Demur.
Mr. Mompejfon. My Lord, I cannot tell what

it would amount unto.

L. C. y. You cannot quaih the Indiftment at

this Time, that is not pofilble, becaufe the In-

diftment is good as to the reft, fuppofing this was

not fo well as it might be.

Mr. Mot?ipeJfon. Then, my Lord, I am in your

Lordfhip's Judgment, whether they fhall be ad-

mitted to give in Evidence this particular Thing;.

L.
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/,. C. J. They may certainly give in Evidence,

the Agreement to have Forty Men to kill the

King, as a Proof of the Confukation, Agreement,
and Confent to kill the King; and the Confenting

to have Forty Horfemen is an Evidence of their

treating, propofing, and confulting to kill the

King. Then for your Objedion of ^ilibetfuf-
eepit to be one, that is well enough, it is all ilill

but one Sentence.

Sir B. Shower. One of which is it? for they

have not laid in the Indiftment what it is, whether

it be one of the Four, or one of the Forty.

L. C.J. Whether it be one of the Four, or the

Forty, is not material, for cannot one be found
guilty, and the refl: acquitted ? the one is not

charged with the A6t of the other, but they are

. feveral Offences, and each muft anfwer for him-
fc-if. In all Indictments, Offences are feveral.

Suppofe an IndidVment of Confpiracy, and it is

laid in the Indiftment that Four did confpire,

can't you prove that two confpired ? no Queftion

you may. It is not certainly neceffary that every

one Ihould be proved to have confpired. Suppofe

it were alledged that Four did beat a Man, and
does not fay ^ilibet eorum beat him, you may
give in Evidence that one did beat him.

Sir B. Shower, No Queftion of that in Cafe of

a Battery, but in the Cafe of a Confpiracy there

mull be more than one.

L. C.J. Nay, I will ask you even in an Adlion

of Confpiracy, where the very Gift of the A6tion

is Confpiring together, cannot two be found guil-

ty, and the reft acquitted ? In Riots there muft

be Three or more. It may be you'll lay Ten,

but it is fufficient, I hope, if you prove it upon

any Three of them.

Mr. Att. Gen. The Difference is betwixt Con-

trads and Crimes, for Contra6ts they are joint,

but Crimes they are in their own Nature feveral.

Mr. Sol. Gen. Btfides, my Lord, though they

be out of Time, yet this is not to the Abatement

of the Indidment, but to the Evidence ; how do

they know, but we will give it in Evidence that

Chiftopher Knightley was one.

L. C. J. Ttrehy. Mr Mompejfon moves it as a

Caveat againft your giving it in Evidence.

Sir B. Shower. If in an Outlawry againft di-

verfe, they leave out thefe Words, Nee eorum ali-

quis comparuit, that is every Day held to be

nought, and for that Reafon we fay, the ^ili-

het eorum fufcepit is neceffary too, and without be-

ing laid cannot be given in Evidence, and if it

be laid, it ought to have Time and Place.

L. C. J. Trehy. The Default of Appearance

muft be a feveral Thing, and when he lays it

jointly non comparuerunt^ it may be true that all

did not appear, if any one made Default ; but

when you charge Men with a Fadt done, though

in the plural Number, yet it is a diftind feparate

Charge upon every one.

CI. of Jrr. Robert Lowick^ thofe Man that thou

fhalt hear cail'd, and perfonally appear, arc to pafs

between our Sovereign Lord the King and you,

upon Trial of your Life and Death ; if therefore

you will challenge them, or any of them, your

Time is to fpeak to them as they come to the

Book to be fworn, and before they be fworn.

George Ford.

Loitick. I do not except againft him.

CI of Jrr. Hold the Book to Mr. Ford.

Crier. Look upon the Prifoner, you flaall well

and truly try, and true Deliverance make, be-

725
tween our Sovereign Lord the King and the Pri-
foner at the Bar, whom you ftiall have in Charge,,
and a true Verdid give according to your Evi-
dence : So help you God.

CI. of Arr. 'Thomas Trench,

Lowick. I have nothing to fay againft him :

{He was fworn.)
CI. of Jrr. John Wolfe.
Lowick. I do not except againft him, ( He was

fworn)
CI. of Arr. James Bodington,

Lowick. I challenge him.
CI. of Jrr. John Raymond.
Lowick. I fay nothing againft him. {He was,

fworn)
CI. of Arr. George Hawes.
Lowick. I do not except againft him; (Jle was

fworn.)

CI. of Arr. Thomas Glover.

Lowick. I challenge him.
CI. ofArr. Matthew Bateman.
Lowick. I do not except againft him. {Hs was

fworn.)

CI. of Arr. James Partherith,

Lowick. I challenge him*
CI. of Arr. Jofeph Bliffet.

Lowick. I challenge him.
CI. of Arr. Alexander Forth.

Lowick. I challenge him.

Cl. of Arr. Francis Chapman^
Lowick. I challenge him.

Cl. of Arr. Nicholas Roberts.

Lowick. I challenge him.

Cl. of Arr. Thomas Playjleado

Lowick. I challenge him,

Cl. of Arr. John Hall.

Lowick. I challenge him.

CL of Arr. JVilliam Partridge^

Lowick. I challenge him.

CL of Arr. Peter Levigne.

Lowick. I challenge him:
Cl. of Arr. Thomas Moody;
Lowick. I challenge, him.

Cl. of Arr. Thomas Ramage.
Lowick. I do not except againft him. {He was

fworn.)

Cl. ofArr. Edward Townefend.

Lowick. I challenge him.

Cl. of Arr. William Gunfon.

Lowick. I challenge him.

Cl. of Arr. John fVyborne^ he did not appear.

William Strode.

Lowick. I challenge him.

Cl. of Arr. William Wild.

Lowick. I do not except againft him. {He was
fworn.)

Cl. of Arr. William Pitts.

Lowtck. I do not except againft him. {He was
fworn.)

Cl. of Arr. William Smith.

Lowick. I do not except againft him. {He was

fworn.)

CL of Arr. Mofes Cook.

Lowick. I challenge him.-

Cl. of Arr. Benjamin Boltby.

Lowick. I do not except againft him. {He was

fworn.)

Cl. ofArr. Elias Fletcher.

Lowick. I have nothing to fay againft him.

{He was fworn.)

Cl. of Arr. Crier countez, George Ipord,

Crier. One, fsff.

a
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CI. ofAn. Elias Fletcher.

Crier. Twelve Good Men and true, (land to-

gether and hear your Evidence.

L. C. J. Now the reft of the Jury that have

appeared are difcharged.

CI. of Arr. Crier, make Proclamation.

Crier. Oyez, If any one can inform my Lords

the King's Juftices o^Oyer and Terminer^ the King's

Serjeant, or the King's Attorney- General, before

this Inqueft be taken of the High-Treafon, where-

of the Prifoner at the Bar ftands indided, Jet them
come forth, and they fhall be heard, for now the

Prifoner ftands at the Bar upon his Deliverance,

and all others that arc bound by Recognizance to

give Evidence againft the Priloner at the Bar, let

them come forth and give their Evidence, or elfc

they forfeit their Recognizance.

The Names of the Twelve fworn are thefe

;

George Ford, Efq;

Thomas Trench, Efq;

John Wolfe, Efq;

"John Raymond, Efq;

George Hawes.^ Efq-,

Matthew Bateman, Efq;

.

"1 C ThomasRamage,Gcnt.

I

\ fFilliam Wild, Gent.

( J William Pitts, Gent,
"^
fTilliam Smith, Gent.

Benjamin Boltby, Gent.

__Elias Fletcher^ Gent.

CI. of Arr. Robert Lowick, hold up thy Hand.
\fVhich he did.~\ You that are fworn, look upon
the Prifoner, and hearken to his Caufe. He ftands

indiftcd by the Name of Robert Lowick, late of

theParilhofSt. Paul Covent-Garden, in the Coun-

ty of Middlefex, Gentleman ; for that he, toge-

ther with Chrijlopher Knightley, late of the fame

Parifti and County, Gentleman ; Ambrofe Rook-

wood, late of the fame Farifh and County, Gentle-

man i and Charles Cranburne, late of the fame Pa-

rifh and County, Yeoman ; not having the Fear

of God in their Hearts, nor weighing the Duty
of their Allegiance, but being moved and feduced

by the Inftigation of the Devil, as falfe Traitors

againft the moft Serene, moft Illuftrious, moft
Mild, and moft Excellent Prince, our Sovereign

Lord, WILLIAM the Third, by the Grace of

God, of England, Scotland, France, and Ireland,

King, Defender of the Faith, (Jc. their Supreme,

True and Rightful, Lawful and Undoubted Lord;
the Cordial Love, and True and Due Obedience,

Fidelity and Allegiance, which every Subjedl of
our faid Lord the King, that now is, towards

him our faid Lord the King, fhould, and of

Right, ought to bear, withdrawing, and utterly to

extinguifti. Intending and Contriving, and with

all their Strength Purpofing, Defigning and Con-

fpiring the Government of this Kingdom of Eng-

land, under him our faid Lord the King that now
is, our Right, duly, happily, and very well efta-

blifhcd, altogether to fubvert, change, and alter

;

as alfo the fame our Lord the King to Death and

final Deftruftion to put, and bring, and his faith-

ful Subjects, and the Freemen of this Kingdom of
England, into intolerable and moft miferable

Slavery to Lewis the French King, to fubjugate

and enthral, the loth Day oi February, in the Se-

venth Year of the Reign of our Sovereign Lord
the King that now is, and divers other Days
and Times, as well before, as after, at the Pa-

rifh of Si. Paul Covent-Garden aforefaid, in the

County aforefaid, falfly, malicioufly, devilifhly,

and traiteroufly, did compafs, imagine, and con-

trive, purpofe, defign, intend, our faid Lord the

King that now is, to kill, flay, and murder ; and

miferable Slaughter among the faithful Subjefts

ot our faid Lord the King throughout this whole
Kingdom of England, to make, and caufe, and
the fame their moft wicked, impious, and devi-

lifli Treafons, and traiterous CompafTings, Con-
trivances, and Purpofes aforefaid, to fulfil, per-

fect, and bring to EfFedl, they the faid Chriftopher

Knightley, Robert Lowick, Ambrofe Rookwud^
and Charles Cranburne, and very many other falfe

Traitors to the Jurors unknown ; afterwards, to

wit, the fame 10th Day of February, in the Year
abovefaid, at the Parifh aforefaid, in the County
aforefaid, and diverfe other Days and Times, as

well before as after; there, and elfewhere, in the

fome County, falfly, malicioufl/, advifedly, fccret-

ly, and traiteroufly ; and with Force and Arms
did meet together, propofe, treat, confult, con-

fent, and agree, him our faid Sovereign Lord the

King, that now is, by lying in Wait and Wild,
to aflaflinate, kill, and murder, and that execrable,

horrid, and deteftable Afl"aflination and Killing,

the fooner to execute and perpetrate ; afterwards,

to V it, the fame Day and Year, and diverfe other

Days and Times, at the Parifli aforefaid, in the

County aforefaid ; traiteroufly did treat, propofe,

and confult, of the Ways, Manner, and Means,
and the Time and Place, where, when, how, and
in what manner, our faid Lord the King, (o by
lying in wait, the more cafily they might kill,

and did confent, agree, and afl"ent, that Forty
Horfcmen, or thereabouts ; of whom the faid

Chriftopher Knightley, Robert Lowick, Ambrofe
Rookwood, and Charles Cranburne, would be four

;

and every one of them traiteroufly took upon him-
felf to be one, with Guns, Muskets, and Piftols,

loaden with Gun-powder, and Leaden Bullets;

and, with Swords, Rapiers, and other Arms,
armed, fhould lie in Wait, and be in Ambufli, the

fame our Lord the King in his Coach being,

when he fliould go abroad to fet upon, and that a

certain and competent Number of thofe Men fo

armed fhould fet upon the Guards of him our faid

Lord the King then attending on him, and being

with him, and fliould fight with them, and over-

come them, whilft others of the fame Men fo

armed, him, our faid Lord the King, to aflaffinate,

kill, flay, and murder : And they the faid Chrifto-

pher Knightley, Robert Lowick, Ambrofe Rookwood,

and Charles Cranburne, their Treafons, and all

their Traiterous Intentions, Defigns, and Con-
trivances aforefaid, to execute, perpetrate, fulfil,

and bring to Effeft afterwards, to wit, the afore-

faid loth Day of February, in the Seventh Year
aforefaid, at the Parifli aforefaid, in the County
abovefaid, divers Horfes, and very many Arms,
Guns, Piftols, Rapiers, and Swords, and other

Weapons ; Ammunition, and Warlike Things,

and military Inftruments, falfly, malicioufly, fe-

cretly, and traiteroufly did obtain, buy, gather

together, and procure ; and did caufe to be bought,

obtain'd, gather'd together, and procured with

that Intent, them, in and about the deteftable,

horrid, and execrable Afl"aflination, Killing, and

Murder of our faid Lord the King, that now is,

as aforefaid, to ufe, employ, and beflow ; and the

fame Premifles the more fafely, and certainly to

execute, do, and perpetrate, he the aforefaid Chri-

flo'pher Knightley, with one Edward King, Lately

of High-1 reafon, in Contriviiig and Cor.fpirirg

the Death of our faid Lord the King that now is

duly Gonvided and attainted, by the Confent and

AiTent of divers of the Traitors and Confpiia-

tors
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tors aforefaid, tlie faid tenth Day of February, in

the feventh Year abovefaid, traiteroufly did go
and come to the Place propofed, where fuch in-

tended Aflaffination, Killing and Murder, of our

iaid Lord the King, by lying in Wair, fhould be

done, perpetrated and committed, to view, fee,

and obferve the Conveniency and Fitnefs of the

fame Place, for fuch lying in Wait, Affaffination

and Killing, there to be done, perpetrated, and

committed •, and that Place being fo viewed and

obferved afterwards, to wit, the fame Day and

Year, his Obfervations thereof to feveral of the

faid Traitors and Confpirators, did relate and im-

part, to wit, at the Parifh aforefaid, in the Coun-

ty aforefaid, and the aforefaid Charles Cranhurne^

the fame Day and Year there in order, the fame

execrable, horrid, and deteflable A(rairination,and

killing of our faid Lord the King, by the Trai-

tors and Confpirators aforefaid, the more readily

and boldly to execute, perpetrate, and commit,

advifedly, knowingly, and traiterojjdy, did bear

and carry among divers of thofe Traitors and

Confpirators forwards and backwards, from fome

to others ofthem, a Lift of the Names of diverfe

Men of thofe who were defigned and appointed,

our faid Lord the King, fo as aforefaid, by lying

in Wait to kill and murder, againft the Duty of

the Allegiance of them the faid Chrijiopher Knight-

ley, Robert Lowick, Ambroje Rookwood, and Charles

Cranburne \ and againft the Peace of our faid

Sovereign Lord the King that now is, his Crown

and Dignity, as alfo againft the Form of the Sta-

tute in fuch Cafe made and provided : Upon this

Indiftment he has been arraigned, and thereunto

hath pleaded Not Guilty, and for his Trial hath

put himfelf upon God and the Country, which

Country you are : Your Charge is to inquire, whe-

ther he be guilty of the High-Treafon whereofhe

ftands indifted, or not guilty ; if you find him

guilty, you are to inquire what Goods or Chattels,

Lands or Tenements, he had at the Time of the

High-Treafon committed, or at any Time fince,

to your Knowledge. If you find him Not Guil-

ty, you are to inquire whether he fled for it, if

you find he fled for it, you are to inquire of his

Goods and Chattels, as if you had found him

Guilty ; if you find him Not Guilty, and that he

did not fly for it, you are to fay fo, and no more ;

and hear your Evidence.

Mr. Mountaguc. May it pleafe your Lordfhip,

and you Gentlemen of the Jury, this is an Indidl-

ment of High-Treafon z'^^Wi^ Robert Lowick,Pri-

foner at the Bar, and the Indidment does charge

him with cornpaffing and imagining the Death of

the King, and endeavouring to fubvert the Govern-

ment, and inflave this Kingdom of England, and

bring it under French Tyranny and Slavery, and

the Indiclment fets forth that Robert Lowick, the

Prifoner at the Bar, the Tenth of February, met

feveral falfe Traitors, and there confulted and

treated how to affalTmate his Majefty ; and agreed,

that forty Horfemen to get together, fome to at-

tack the Guards, while others were to afTafTinate

the King in his Coach ; and the Indictment char-

ges him likewife with getting together Horfes and

Arms for this purpofe, to this he hath pleaded Not

Guilty. We will call our Evidence, and prove the

Fad againft him, and we do not doubt but you

will do your Duty.
t jn • j

Mr. Att. Gen. May it pleafe your Lordlhip, and

you Gentlemen that are fworn, this is an Indift-

ment of High-Treafon, in confpiring and compaf-
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fing the Death and DeftrU(5l:ion of the King, the

Nature of our Evidence againft the Prifoner at

the Bar is this.

You will hear. Gentlemen, by the WitnefTes,

that about Chriftinas laft a Confpiracy and DeOgn
was fcton foot to afTafTinate the King, and accord-

iiigly to accompHfhif, there were feveral Ferfons

fent over from France by the late King James,
who were Part of his Guards, and particularly

Sir George Barclay was to be the Head of them ;

he was a Lieutenant of the Guards there, and he
was fent over in January laft, and there were a
great many Troopers fent over, who were to be
under his Diredtion, particularly Mr. Harris, who
will give you an Account, that he was fent over by
Order of King James, and he was told particu-

larly King James had a Service for him to do in

England, and he hoped it might be an Opportu-
nity to advance him. He was to obferve the Or-
ders of Sir George Barclay, and by what Token he

fhould know him ; he was to meet him in Covent-

Garden, and he was told he might find him there

twice a Week in the Square, about fix o'clock,

after it was dark ; and that he might know him,
he told him, he would have his white Handker-
chief hanging out of his Pocket i accordingly Mr.
Harris came over, and Mr, Hare came with him,
and they came and did meet with Sir George Bar-
tlay, and they, together with Sir George Barclay,

and feveral others here in England, Mr. Porter,

Mr. Charnock, and Sir William Perkins, did enter

into Confultation how to effedt it. There were fe-

veral Meetings about it, and you will find the Pri-

foner at the Bar was at feveral Meetings to that

Purpofe, and they did undertake among them, to

provide fo many Men as might make about the

Number of Forty, which they thought fufficient

for the Execution of this Defign.

Gentlemen, you will hear that the Prifoner at

the Bar did treat v/ith feveral Pcrfons to be en-

gaged in it ; particularly about the 5th of Febru-

ary, he fent to one Bertram, and asked him if he

would be engaged in aDefign for Y^.James^ Service

that was quickly to be executed, without asking

of Queftions, and afterwards, I think, he under-

took he would : So about the 14th q{ Fehruary\it.

met him again, and that was the Day before the

firft Time they intended to attack the King, and

then being fo near the Time when it was to be ex-

ecuted, he thought it proper to acquaint him. with

the Thing he had engaged him in -, and he did ac-

quaint him. That the next Morning they were to

be ready to attack the King and his Guards, and

bid him be fure to get his Boots and other Things

ready for that purpofe, and he gave him a Guinea

in order to it. Bertram, it feems, on the 15th of

February did not come, and the King it feems did

not go abroad that Day, fo they v/ere difappoint-

ed at that Time •, but the Sunday after Bertram

met him, and Mr. Lowick complained that he had

not come upon the Saturday according as he had

undertaken ; and he told him it would have been

the fame Thing, he would have difappointed them

if the King had been in the Field.

Gentlemen, you fliall find, That as he thus en-

gaged Mr. Bertram^ fo he was to provide feveral

others ; and did declare. That at his own Charg,e

he had got two or three, he complained of it as a

Hardfliip put upon him. That whereas Mr.//^rm
had 6 J. a Day Subfiftence, and was only to take

care of himfelf, he, hlx.Lcwick, had at his own
Charges engaged and provided feveral.

4 Z You
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You will find. Gentlemen, that Mr. Rookwood,

who was tried Yefterday, had feveral Meetings a-

bout it, with Mr. Lowick and Mr. Harm ; they

did thinkit to be a barbarous Thing : But howevtr,

they were refolved to obey Orders, and the Pri-

foner in particular faid he would obey Orders, tho'

he thought it a very v/icked Thing.

Gentlemen, you will find by the Evidence how
the Matter was carried on ; the Prifoncr was to

be engaged in it, and did not only embark him-

felf in Perfon, but engaged others, and did treat

with them about it. "We fhall call our WitnefTes,

who will give you a full Account of it, and then

we fliali leave it with you, who we queflion not

will do Juftice. Vir^czWGeorge Harris ; who ap-

peared and was fvvorn.

Mr. Sol. Gen. Pray will you give an Account to

my Lord and the Jury, what you know of the in-

tended AiTaffination, and what Part the Prifonerat

the Bar had in it.

Mr. Conyers. Begin from the firft, and tell your

whole Knowledge as you did Yefterday.

Mr. Harris. On the 14th oiJanuary, New Stile,

I was ordered to wait on King James at Dinner ;

after Dinner was over, I was called in, where was

Col. Parker and Mr. Hare at the fame Time, and

King James told me he was very fenfible of the

good Service I had done him ; and now he had an

Opportunity of doing fomething forme : I was to

go into England, and there to be fubfifled, and I

was to follow the Orders of Sir George Barclay ;

the King told me I fhould find Sir George Barclay

in Covent-Garden, with a white Handkerchiefhang-

ing out of his Pocket, on Mondays and T'hurfdays

between the Hours of fix and feven in the Even-

ing, and that was the Sign I was to know him by,

and he ordered me to go to Mr. Caroll, that is

Secretary to the late Queen, and Col. Parker v^tut

along with me, and he ordered me ten Lewidores,

and Mr. Hare as much, which Mr. Caroll gaveus ;

and if that were not fufficient, or if we were

Wind-bound at Calais, we had Orders to apply to

the PrefidentofCfl/^JWto befurnifhed with what we
wanted : accordingly we went, and the Wind
not ferving when we come to Calais, we were for-

ced to flay there, and our Charges were paid to

our Landlady by the Prefidentjof Ca/^fj, according

to the Order wc received at St. Germains ; when
the Wind ferved fair we went on board, and came

to Rumney-marjh, to one Mr. Hunt^s Houfe, and

from thence he furnifhed us with a Couple ofHor-

fes, and we came the Sandy-way to one Mr. Tuc-

ker's, and from thence to Mr. Crofs's, and from

thence to Grave/end, and from thence to London :

We came up in the Night-tide, and being late

when we came to Town, Sunday-night, we lay at

an Inn at the lower-end of Gracechurch-Jlreet ; the

next Day we went to look for Sir George Barclay,

but not finding him in Covent-Garden, according

to what King James told us, I admired at it ; but

onQyir. Birkenhead meeting my Comrade the next

Day, faid, Sir George Barclay deCncd to fee us, and

appointed us to meet him, which we did that

Night, where Sir George Barclay ask'd us how the

King and Queen, Prince and Princefs did ; he told

us at that Time he had no Money for us, but in a

few Days we fhould have Money -, and accord-

ingly he fent us Money. We had five Guineas,

but it was at twice ; two Guineas at one Time,

and three at another, and this was for a Month's

Subfiflence at five Shillings a Day, Guineas going

then at thirty Shillings. And afterwards when

Major Holmes delivered the Horfe, upon Saturday
the 15th, we had another Guinea, that made up
what we had to be fix Shillings a Day when wc
had Horfes, and five Shillings a Day when we
had none : And as for Mr. Lowick, the firfl: Satur-
day which was defigned for the AfTafTination, I

happened to be at Mr. Countefs Lodgings in Hol-
^(?r«,a Gonfedlioner's ; and there I fee Mv.Lowick
come in.

Mr. Conyers. Who lodged there, pray Sir ?

Harris. Sir George Barclay and Mr. Counter had
Lodgings there i and Mr. Lowick came in there,

but 1 cannot fay he ftay'd there any Time, I think
he went out presently afterwards. The next Week
I met Mr. Lowick in Red-lyon Fields, and dif-

courfcd with him there about this Matter, and I
told him what a barbarous and inhumane Thing
it was that we fliould be the Murderers of the
Prince of Orange, and that it would render us odi-
ous to the World, and that we fhould be a conti-

nual Reproach to our felves ; he did agree it was
fo : But in conclufion Mr. Lowick faid he would o-
bey Orders, and he faid ^\r George Barclay he was
fure would not do it without Orders. That Day
when we were walking out, we met Sir George
Barclay and Mzpr Holmes riding in the High-way
up towards IJIington, and we fpoke to him, for

Mr. Lowick told me the Thing was difcovered, and
his Name was given up, and other Gentlemens,
and I think another -, and fo he told me that one
Harrifon to\d him of it, and forewarned him that

Night from lying in his Lodging ; and he told

him that he believed it would not be fafe for the
Reft to lie in their Lodgings, or to that cfFedl.

Mr. Att. Gen. When he faid he would obey Or-
ders, What was the Difcourfe about?

Harris. We were talking of murdering the
Prince of Orange : And not only that, but I do
believe that Mr. Lowick is fo fenfible that what I

fay is true, and he is a Man of fo much Confcience
and Honour, that he will not contradidl any thing
that I affirm or have faid here. On Saturday the

Two and Twentieth we dined at the Caftle, a Ta-
vern or a Cook's Shop, at the End of Red-lyon

Street. I was much in a Sweat, and he asked me
what made me fo .? I told him I had been getting

Captain Rockwood's Party ready ; and I told him
(laughing) that Captain Rookwocdikid I fhould be
his Jid du Camp, and fo I was getting the Men to-

gether : Says he to me, you may very well do
it, for you have Six Shillings a Day, and I have
nothing. Mr. Lowick, you know what I fay to be
true j I know not why you lift up your Hands

;

but you did tell me I might very well do it, having
fix Shillings a Day, and you had nothing, and yet

brought a Couple ofMen atyourown Charge, and
that their Horfes could not be difcharged unlefs

you went. Thefe were his Words, my Lord, or

to this efi'eft.

Mr. Att. Gen. What do you mean by being
difcharged }

Harris. I mean this, that I believe he paid for

them } and they were waiting at a Houfe till he
came.

Mr. Conyers. Why were they to be difcharged

that Day ?

Harris. The Reafon why they were to be dif-

charged that Day, was, becaufe Captain Rookwood
had told him before, that the Prince of Or^wo-^ did
not go out that Day ; and therefore we went toge-

ther to walk towards IJlingion.

L.C.J. What Day was that.?

Harris.
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Harm. The fecond Saturday xhzt it was to have
been executed. I was not a Spy upon any Man's
Adions: 1 cannot teJl what they did any more
than I tell you : I do not wrong you any Way
in the World, Sir, I am fure on it.

L. C J. When was it that you fpoke with

Mr. Lowick about murdering the King?
Harris. It was Monday^ "Tuefday^ Wednefday^ or

'thurjday, 1 cannot be exad to the Day, but it

was one of thefe Days, after the firll Saturday \

I cannot be pofitive what the Day was.

L. C. J. Well, it was between the two Days ?

Harris. Yes, it was.

L. C. y. Plow did you know of that Defign of

murdering the King?
Harris. 1 was inform'd of it by Captain Rook-

wood the firft Saturday, and I met Mr. Lowick

and had this Difcourie about it: and afterwards

they informed me tnat Mr. De la Rue did not lie at

his Lodgings, and the Thing was dilcovered, a^d

they believed that Rue had difcovered it: And I

defire you'll call Mr. De la Rue as to this Matter ;

for I believe he will own it.

Mr. Sol. Gen. How came you to truft him with

fuch a Difcourfe.?

Harris. Becaufe we met there at Coupler's Lodg-
ings, and we had feveral times Difcourfes of it

;

there was Major Bernard and Capt. Rookwood be-

fides, and 1 always declared againit it as a bar-

barous and inhuman Thing, not to be anfwer'd

before God or Man, and that we fhould be odious

to all the World if the Thing were efFedcd, as I

believ'd it would not be I wou'd never Ihew my
Head after fuch a Thing.

Mr. Sol. Gen. Do you remember who began the

Difcourfe of this Matter.?

Harris. I cannot tell that. I can't eome to

every Particular.

Sir B. Shower. You faid juft now, you appre-

hended Mr. Lowick to be a Man of Confcience

and Honour ; Pray what were his Sentiments a-

bout it
.''

Harris. His Sentiment was, That he would

obey Sir George Barclay'^ Orders; and he was

fure Sir George Barclay would not do it without

Orders.

Sir B. Shower. Did not he declare it to be a

barbarous Defign?

Harris. 1 can't remember every particular Thing

that he faid ; for I am not a Spy upon any Man's

Adions.
Lowick. When you were talking of that Defign

that you fpeak of, pray did I confent to any

fuch Thing?
Harris. I tell you how far you confented ; you

faid you wou'd obey Sir George Barclafs Orders,

and you was fure he would not do it without Or-

ders.

Mr. Mompejfon. Did you fee any of Sir George

Barclay's Orders ?

Harris. No, I did not, I was to follow his Or-

ders ; but what Orders he had 1 cannot tell.

Mr. Sol. Gen. What did Sir George Barclay tell

you you were to do ?

Harris. Sir George Barclay declared, on the firft

Saturday, that we were his Janizaries, and talk'd

of attacking and bringing away the Garter : I can-

not fay this Gentleman was by then ; and after-

wards Sir George Barclay went out and returned,

and came in again into the Room, and declared

that we were 'Men of Honour, and that we were

to attack the Prince of Orange.
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Mr. Mompejfon. Did Sir George Barclay give the

Prifoner at the Bar any Orders?

Harris. 1 don't tell you he did.

Mr. Mompejfon. You lay you met Sir George

Barclay and Major Holmes upon the Road going
to IJlington : How do you know the Pnloner was
there ?

Harris. Why, was not I with him ? I am very
forry to come upon this Account -, but you know
it is Truth all that I fay •, and 1 am fure you are

fenfible I do you no Wrong: He met biv George

Barclay and .V/ajor Holmes, and he went down and
faid fomething to Sir George Barclay in the High-
way ; what it was 1 don't know •, but i flood, and
Captain Rookwood and Mr. Bernard faid fomething

to him, which you very well know.
Mr. Att. Gen. What was it?

Harris. I can't tell. Sir.

Mr. Att. Gen. We do not defire you to tell what
you can't tell : \% this all you know?

Harris. It is all at prefent that I recoiled.

Mr. Sol. Gen. Then pray fwear Mr. Bertram.

\JVhich wa^ done.'\

Mr. Conyers. Pray will you give an Account to

my Lord and the Jury what you know cf this in-

tended Aflkffination, and how far the Prifoner

was concerned in it.

Bertram. My Lord, about the Beginning of

February laft. Major Lowick came to me, and ask'd

me if I would efpoufe a Thing with him that

might be for my Advantage -, 1 told him that I

th<jught I might efpoule any Thing that he thought

fit to engage in.

Mr. Mompeffon. Whom did you tell fo?

Bertram. Major Loiaick: And he told me it

was well, and dcfired me to ask no more Quefti-

ons: 1 did not; but it went on to the 14th of

February, when he defired me to be at his Lodg-
ings at twelve o'clock. I was fo about that Time,
but he was not within, and I ftay'd till he came
in, and he took mc up into his Chamber, and
told me he believed they fhould ride out in fome
little Time ; and he told me he believed the King
was to be feiz'd in his Coach, and he gave oie a

Guinea to buy me Neceflaries.

L. C. J. What NecefiTaries?

Bertram. I can't fay he nam'd any.

Mr. Att. Gen. But for what Purpofe were thofe

NecefiTaries ?

Bertram. I don't know that he nam'd any

Thing, indeed.

Mr. Att. Gen. Well ; did he tell you when you

were to be ready ?

Bertram. If you pleafe to give me leave, I'll tell

you : He defired me not to be out of the Way ;

and the next Morning I was to meet him at the

Purl-Houfe in Hart-Jireet. I did not meet him;
and the next Time I faw him, 1 am not pofitive

whether it was the next D.iy after the Fifteenth

when 1 was to meet him at Hart-Jtreet, but did

not fo ; but the next Time 1 faw him, he ask'd

me why 1 did not meet him according to his Ap-
pointment? I told him, I had fome Keafon for

if; and he anfwer'd me again, That he believed,

if the King had been in the Field, I would have

done the fame; but I have not feen him fince,

till I faw him at the Bar.

Mr. Att. Gen. Had you no Difcourfe of Horfes

that you were to provide ?

Bertram. I do not remember any particular

Thing more than I have told you.

4Z Mr,
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Mr. Att. Gen. Did he not tell you what the De-

fign was you were to go about ?

Bertram. He did not tell me of any other De-

fign than as I tell you, for he believed I knew of

if, 1 thought fo at lead: The firft time I knew
of it was from Mr. Charnock.

L. C. J. What did he tell you was the Defign

that you fhould engage in for your Advantage up-

on Friday the 14th, when he gave you the

Guinea ?

Bertram. He told me, he believed they fhould

ride out very fuddenly, and that the King was to

be feized in his Coach.

L. C. J. Did he tell you when the King was to

be feized .''

Bertram. No, he did not tell me when, but

this was the 14th, the next Morning I was to

meet him at Hart-ftreet, but did not.

Mr. Sol. Gen. Who did he tell you the King

was to be feiz'd by ?

Bertram. He did not nominate any one elfe,

for he obliged me not to ask him Queftions, nor

I did not.

Mr. Sol. Gen. Did he name himfelf to be con-

cerned ?

Bertram. He named himfelf fo far, as that he

believed he fhould ride out very fuddenly.

Mr. Sol. Gen. "Was it the next Morning, or the

next Day?
Bertram. I cannot fay that he named any par-

ticular Time.

Mr. At. Gen. Will they ask him any Queflions ?

Sir B. Shower. No, I think we fhall not.

lAr. Mountague. Pray, '^x. Bettram^ will you

anfwcr me one Queflion, What did he fay to you

when he check'd you for not coming according

to his Appointment ?

Bertram. I took it as a Kind of a Check : He
told me, that if the King had been in the Field,

he believed I would have done the fame.

Sir B. Shower. There is one Thing we mufl a

little examine this Gentleman to : Were not you

under a Neceflity before that Time that he gave

you the Guinea ^ Pray what Condition were you

in?

Bertram. Under NccefTity, Sir! I was never

very plentiful of Money of late.

Sir B: Shower. Did he never give you a Guinea

or two before in Charity, and out of CompafTion

to your NecefTities ?

Bertram. He has given me Money feveral Times

before \ and I believe if I would have ask'd him

for any Money, he would have given it me.

Mr. Att. Gen. Was this Money given you for

Charity, or for any other, and what Purpofe ?

Bertram. I did not ask him for any thing, but

he gave it me, and faid. There's a Guinea to buy

you NecefTaries.

Mr. Att. Gen. What was the Difcourfe before

that ?

Bertram. I told you, he faid, he believed they

were to ride out very fuddenly, and he believed

the King was to be feized in his Coach, and he

defired me not to be out of the Way.
Mr. Cowper. And when he gave you the Guinea

to buy you NecefTaries, was it immediately after

this Difcourfe?

Bertram. Sir, it was at the fame Time.

Lowick. Did not I give your Wife a Guinea

two Months before this ?

Bertram. Yes, Sir ; I acknowledge I was in-

formed you did, I was not in Town then.

Lowick. Pray let the Court know that.

L. C. J. Did he tell you the King was to be
feized in his Coach, before he told you they were
to ride out very fuddenly ?

Bertram. No, afterwards; and then he gave
me the Guinea.

Sir B. Shower. His Words are not coupled to-

gether, they have no Relation to one another.

L. C. J. No ; but he told him they were to

ride out very fuddenly, and the King was to be
feized in his Coach, and gave him a Guinea to

buy him NecefTaries at the fame Time.
L. C. J. Trehy. There's no doubt he was enga-

ged in the Defign with thofe other Perfons.

Mr. Conyers. And afterwards he rebuked him
becaufe he had not met him; and he faid, it

would have been the fame Thing if the King had
been in the Field.

Mr. Montague. What Day in the Week was it

that you failed him ?

Bertram. It was on a Saturday.

Juryman. Pray, my Lord, we defire to know,
who he did underfland by the King that was to
be feized.

L. C. J. What did he call the King?
Bertram. He faid nothing but the King.
L. C. J. Who did you underfland by that?

Bertram. I leave it to the Court, I am not to

interpret Things.

L. C. J. Trehy. Did he name the Prince of
Orange., or King Jamei ? Did you think King
James was to be feized ?

Bertram. My Lord, I tell you what he faid, I

am not to interpret his Words.
Mr. Att. Gen. Do you believe he meant King

James., or this King, that was to be feized?

Bertram. I believed it might be the King here.

L.C.J. Take the Words as they are ; he ask'd
him before. Whether he would engage in a De-
fign that might be for his Advantage? On Friday
the 14th o{ February he meets him at his Lodging,
and tells him, he was to ride out fuddenly, and
that the King was to be feized in his Coach, and
appointed him to meet him the next Morning, and
gave him a Guinea to buy him NecefTaries.

Mr. Mompejfon. Pray, has not Mr. Lowick gi-
ven you Clothes, Linen and other Things at any
other Time ?

Bertram. Sir, you have been always ready to

ferve me, I mufl acknowledge, and you have been
very kind to me.

Lowick. If you pleafe to give an Account of
my Charafter, whether ever I was guilty of any
bloody Thing.

Bertram. No, Sir.

Sir B. Shower. How loftg have you known
Mr. Lowick ?

Bertram. I believe I have known him this 20
Years.

Sir B. Shower. What Behaviour has he been of?
Bertram. He has always had very good Beha-

viour, and the befl ; he has had the befl Character

of all Mankind.
Sir B. Shower. Did you ever know him inclin'd

to do a rafh Adion ?

Bertram. Never in my Life.

Sir B. Shower. Did you ever know him do a
malicious A6tion ?

Bertram. No, but he had always the Charadler
of a good Man, and was always ready to ferve

any Man in his NecefTities, and to do Good ; he
has that general Character abroad.

L. C. J.
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L. C. y. Where does he live?

Bertram. He lived lart at Brownhw-ftreet^ but he
has no Wife nor Family, and fo has no fix'd Being.

L. C. J. What was his Way of Living?
Bertram. He was bred a Soldier, and has been

abroad.

L. C. J. Where.

Bertram. In Ireland.

L. C. J. In whofe Service ?

Bertram. In the Service of Kin^James.
Lowick. He knows particularly, that once I was

upon a Party and faved five Officers from being
killed in cold Blood.

L. C. J. What Countryman is he?

Bertram. TorkJJoire.

Mr. Mompejffon. Was he accounted of a cruel

or a bloody Nature ?

Bertratn. No, of a quite contrary.

Juryman. My Lord, I defire to know for what
Caufe he gave him or his Wife a Guinea.

Bertram. I know not what that Guinea was for

that he gave me the fourteenth of February., any

Gtherwile than as I have told you.

Mr. Mompejjon. What was the Guinea given

to your Wife for ?

Bertram. For that Guinea given to my Wife,

it was out of his own Kindnefs and Goodnefs to

my Family and me.

Mr. At Gen. What was the other Guinea for?

You are upon your Oath.

Bertram. Indeed, Sir, I cannot tell ; he gave

it me to buy me Neceffarics.

Mr. At. Gen. Was there nothing elfe mention-

ed what Neceflaries thofe were to be ?

Bertram. No, Sir; upon my Oath there was

not any particular mentioned.

Mr. At, Gen. What made him fo kind to you,

pray ?

Bertram. We were both born in a Town, and

I believe we are near related.

Sir B. Shower. You fay you are Towns- People,
and have been long acquainted, and you knew
him in Ireland., pray did you ever know that he

faved any People's Lives ?

Bertram. I was not in that Aftion my felf, but

all that were in it gave that Relation, that he

was very favourable, and did fave Peoples Lives,

particularly one Captain Harloxv., and brought

him and other Prifoners, and 1 remember the

Thing ; it was about a Fortnight before the Bu-

finefs of the Boyne., upon a Sunday Morning, that

they took thofe Prifoners, and he did perfuade fe-

veral Parties that he commanded, to decline kil-

ling, as much as they could : I was not in this

Aftion, but this I heard of all that were in it,

and from the Prifoner.

Mr. Sol. Gen. When he gave you that Guinea,

did not he fpeak any Thing of a Horfe that was to

be provided for you ?

Bertram. Not a Word : I never did fee a Horfe

upon that Account, nor was I Mafter of a Horfe,

nor was I told I ihould have a Horfe in any refped

whatfoever.

Juryman. How could you ride out, as you fay

they were to do, without a Horfe, or without

knowing any Thing of a Horfe to be provided

for you?
Bertram. I did not know of a Horfe.

L.C.J. But he faid you were to ride out fpeedily

.

Bertram. No: he faid in general, we fhould

ride out fuddenly.

Mr. At. Gen. Who was there bcfides your felf?
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Bertram. No Body.

Mr. At. Gen. Then that we mufl: mean you and
him. And how were you to ride out with^.ut a
Horfe? Pray mind what youfwear?

Bertram. I was to meet him the next Mornings
but did not.

Mr. At. Gen. Pray what cou'd you underftand
by that, that you were to ride out fuddenly, and
had no Horfe?

Bertram. That was underftood, that if I did
ride out, I mud have a Horfe.

Mr. At. Gen. Who fhould you have it from?
had you a Horfe of your own ?

Bertram. No, I had not.

Mr. At. Gen. Did you intend to hire a Horfe?
Bertram. No, I did not.

Mr. At. Gen. Did not you ask where you were
to have a Horfe ?

Bertram. No, I did not ask nor inquire, nor
was it promis'd me I (hould have a Horfe.

Mr. At. Gen. Did he tell you where you were
to ride ?

Bertram. The next Morning I was to meet
him.

Mr. At. Gen. For what ? to ride out was it ?

Bertram. I can't really tell whether it was upon
that Account or not.

Mr. At. Gen. Whether did he tell you where he
was to ride ?

Bertram. Indeed he did not.

Juryman. It is very ftrange that you did not

ask him where he was to go, nor ask him for a

Horfe.

Bertram. I was fo fenfelefs, that I neither did

ask him about a Horfe, nor ever knew of any that

was to be provided for me.

Juryman. Did you underftand what was meant

by the Riding out fuddenly ?

Bertram. I did take it to be about the Bufinefs,

the feizing of the King.

Juryman. Did he compare it to attacking him
in the Field ?

Bertram. No, he did not ; but he faid he be-

lieved the King would be fcized in his Coach

;

he made no Comparifons.

Mr. Mountague. Pray Mr. Bertram., why did

you not meet him ? What Reafons had you for

not doing it?

Bertram. I thought it not requifite 10 meet

him.

Mr, Montague. What, had you no Mind to

the Thing?
Bertram. No, I had not ; becaufe I thought the

Thing very unlawful.

Mr. At. Gen. Pray what was that Thing you
fpeak of, that vou thought was unlawful?

Bertram. I thought it was about feizing and

killing the King.

L. C. J. Pray mind ; there is no Body defires

you fhould fpeak more than the Truth ; but on

the other fide, being upon your Oath, you are to

fpeak the whole Truth ; for if you conceal any

Part of the Truth, though you have a Kindnefs

for your Countryman Mr. Lowick, who has been

kind to you, you will forfwear your felf, for you

make a different Reprefcntation of the Matter,

and make it appear quite otherwife than it is ;

pray do not ftrain one Tittle, but let us have all

the Truth.

Bertram. I don't believe I ftrain one Bit.

Mr. Montague. Then tell my Lord why you

did not meet him.

Bertram.
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Bertram. I did believe it was about feizing and

killing the King, and I did think it to be ille-

gal.

Mr. Montague. Why did you think it was about

that?

Bertram. Becaufe Mr. Charnock had told me of

it before;

Mr, Jt Gen. How did you know that was
what Lowick ipoke to you about ^

Bertram. I did fuppofe it to be the fame, be-

caufe he defined me at tirft to ask no Queftions,

no more did I; but 1 took it always to be the

fame Thing.

Mr. At. Gen. What did he fay to you .?

Bertram. He told me he had a Bufinefs to pro-

pofe to me, if I would engage in, that would be

for my Advantage, but I mull ask no Queftions

;

talk'd of Riding out fuddenly, and that the King
was to be feized in his Coach, and having heard

of it from Charnock^ I thought it was the fame

Bufinefs.

Mr. At. Gen. Then, my Lord, we have one

Witneis more, call Captain Fijher. [He did not ap-

pear. 1 If he docs not appear, we fhall let them go
on, and when he comes in, we can examine him
afterwards.

L. C. J. Is he a material Witnefs ?

Mr. Sol Gen. We do apprehend he is a very

material Witnefs.

L. C. J. If you think him a material Witnefs,

it will not be proper for them to enter upon their

Defence, till they have heard the whole Accufa-

tion.

"ithe Court ftaidfor Mr. Fifher'j coming for near an

Hour., and at lafl he came in and was fworn.

L. C. 7. Who is this?

Mr. At. Gen. This is one Captain Fi/her.

Mr. Sol. Gen. Fray Captain Fi/her, do you

know Mr. Lowick., the Frifonerat the Bar?

Capt. Fijher. 1 have not talked with Mr. Lowick

Cnce the 8th of February., and then he talked that

he would be ready to ferve his Mafter to the ut-

termoft of his Power.

Mr. At. Gen. What Mafter?

Capt. Fijher. King James.

Mr. At. Gen. What particular Service?

Capt. Fijher. He named no particular Service,

but only that he would be ready to ferve his Mafter

to the uttermoft of his Power.

Mr. At. Gen. Where was this?

Capt. Fijher. At the Cock in Bow-Jireet.

Mr. At. Gen. Who was in Company ?

Capt. Fijher. There was Mr. Harrijon.

Mr. At. Gen. Pray give an Account of what

you know of this barbarous bloody Defign.

C?iY>t.. Fijher. I believe there was a Defign to

feize the Prince of Orange.

Mr. At. Gen. What do you know of it ? you

fay you believe it.

Capt. Fi(her. I believe it by my Knowledge,

becaufe I was concerned in it.

Mr. At. Gen. By whom was that Defign car-

ried on ?

Capt. Fijher. By Sir George Barclay and Mr.
Harrijon.

L. C. 7. What was the Defign ?

Capt. Fijher. We were to fall upon the Prince

of Orange.

L. C J. You called him fo, the Prince of

Orange ?

Capt. Fijher. Yes, my Lord.
Mr. At. Gen Well, tell us what happened.

Capt. Fijher. It was to have been done the

15th of February, and we met accordingly the

Hrh, but the King not going Abroad, it was put
off.

L. C. y. Who met on the 14th?
Capt. Fijher. I met only Mr. Harrijon and Sir

George Barclay, then it was put off till the 2 2d j

upon the 21ft, wc met at the Three-Tuns in Hol-
horn, and from thence wc came to the Sun-Ta.-

vern in the Strand, and there was no Body but

Mr. Harrijon and I together, and Sir George Bar-
clay came to us ; I believe there were about 14
or 1 6 in the Houfe -, there Sir George Barclay

told me, Mr. Lowick was to meet me and two
more at an Inn by St. Giles'?, Pound, and that we
were to go together to feize the Prince of Orange
the 22d.

L.C. J. Did you meet him ?

Capt Fijher. I did not meet him, it being put
off by the King's not going abroad.

L. C. J. This does not affeft Mr. Lowick at

all.

Mr. At. Gen. It does not, we acknowledge;
but at that time which you fpeak of, the 8th of
February, had you any Knowledge of the Affafli-

nation ?

Capt. Fijher. There was no Aflaffination at

that Time, at leaft it was not then declared.

Mr. At. Gen. What was your Difcourfe about
then?

Capt. Fijher. There was Notice of the King's
preparing to come for England.

Mr. At. Gen. You fay Mr. Harrijon was there.

Capt. Fijher. Yes, and talked very little about

the Matter, but only that there were Preparations

for the King's coming.

Mr, At. Gen. What did Lowick fay to you ?

Capt. Fijher. I have told you all that Mr. Lo-
wick faid to me.

Mr. At. Gen. Repeat it again.

Capt. Fijher. He faid he would be ready to

ferve his Mafter, to the uttermoft of his Pow-
er.

Mr. Cowper. Had you no Difcourfe about an

A(fl of Parliament?

Capt. Fijher. Mr. Lowick faid it was not con-

venient to talk with more than one at any Time,
for there was an Ad: of Parliament on Foot, that

under two Witneffes nothing fhould affe6t a

Man's Life in Treafon.

Mr. At. Gen. The Adl of Parliament was then

a making.

L. C. J. When Mr. Lowick faid he would ferve

his Mafter, what Difcourfe had you about it?

Capt. Fijoer. Mr. Lowick faid not a Word with-

in, but at the Door he faid he would ferve his

Mafter to his Power.

Mr. At. Gen. What was that, that they would
not talk with above one at a time ?

Capt. Fijher. Nothing that was thought trea-

fonable Praftices fhould be difcourfed cf before

above one at a time, fo I underftood it.

Mr. Sol. Gen. Then, my Lord, we have done.

Sir B. Shower. May it pleafe your Lordfhip,

and you Gentlemen of the Jury ; 1 am of Coun-

fel in this Cafe for the Prifoncr at the Bar, and

we do hope here is not Evidence fufficient to con-

vi6t him of High-Treafon, the Queftion is not

whether there was a Plot or a Confpiracy to Af-

falTinate the King, or to prepare for an Invafion,

but
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but all that you are to confider. Gentlemen, is,

whether the Evidence again ft Mr. Lowick, be

fufiicient to convince you, that he did defign to

Seize and Affaffinate the King •, there are three

Witnefies produced, but we think this lafi: Wit-

nefs, Fijher^ his Teftimony does not hurt him in

the leaft. We know your Lordfnip will declare

and direft the Jury, that the Evidence in a Cafe

of Treafon ought to be plain, not only with re-

ipe£t to the Faft, that ic was done ; but alfo of

ibch Fa6ts as are the Evidences of a Man's Inten-

tions, and thofe are not to be conftrued by Strains

and Intendments, or Implications ; unlefs they

be fuch as Evidently, Naturally, and to common
Underftanding exprefs the Intention, it cannot

be good Evidence in Treafon : Now we fay that

Captain Ft/her has faid nothing at all that will

affeft the Prifoner, for all that he fays is, that

the Eighth of February he faid he was ready to

ferve his Mafter to the utmoft of his Power, and

any Words as well as thefe may be conftrued to

make a Man guilty of Treafonable Intentions -,

for it might be a Recolleftion of Favours Re-

ceived, or it might be a grateful Intent to ferve

him upon particular Occafions, but that is no

Evidence upon this Indiftment. Suppofe it was

to ferve him upon the fuppofed intended Inva-

fion, yet with Submiffion, that is not Evidence

of the Overt-Ad laid here ; here is no Overt-

Ad mentioned of preparing Arms, or Encourag-

ing Men, or Seducing the King's Subjeds, in

order to the better reftoring of the late King

James, or the expeded Landing of the Frenchy

or the like. All that is laid to the Prifoner's

Charge, is the Compaffing the King's Death, and

a Defign to Affaffinate him in his Coach,

and in order to the Affaffination, he was to buy

Arms and Horfes ; now all that he fays is quite

of another Nature, of a quite different Strain, and

has no Tendency to this Matter, and nothing he

fays thsit Lowick fhould fay, but is applicable the

other Way, and tends more naturally to the In-

vafion, than to the AflafTmation. Your Lordfliip

obferves there was fome notice taken of what Mr.

Lowick fhould fay, concerning the Ad of Par-

liament, that he would not talk with above one

a time ; how far when Life is concerned
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fuch loofe Difcourfe ought to be inforced before

a Jury I mufl leave to your Lordfhip •, though

a Man may be innocent, yet he may be ca,utious,

and the more Innocent, perhaps the more cau-

tious •, but that is applicable to the Invafion too,

and has no Relation to the Treafon in this In-

didment more than any other. It fhews he was

more wary than others were, but it is not ap-

plicable to the Fad that he now flands charged

with. Then the whole of the Evidence depends

upon the Teftimony of Mr. Flarris and Mr. Ber-

tram, and we think they are not two Witneffes

to one Thing, and what they fay muft be ftrain-

ed, and intended, and prefumed, to make Evi-

dence of Treafon ; for what Mr. Harris lays a-

bout the Difcourfes between him and the late

King James, about receiving Orders from Sir

George Barclay, and his PafTage over from Frame,

and the feveral Stages he and Mr. Hare travell'd,

and the Difcourfes between Sir George Barclay

and him; Your Lordfhip will acquaint the Jury

that is no Evidence to affed Mr. Lowick, nor

what Berkenhead and Hare agreed upon does any

way affed Mr. Lowick, for thofe Things may be

all true, and yet Mr. Lowick innocent of what he

ftands charged with in this Indidment ; he fays.

That upon the firft Saturday he faw Mr. Lowick
at the Confedioner's, but he cannot fay he ftaid

there at all, there was not a V/ord fpoken by
Mr. Loivick that he remembers then, but what he
fays that feems to touch, and the only Thing
that touches Mr Loivick, in all this Evidence is,

that upon Monday, Tuefday, TVednefday or 'Thurf-

day, it is a pretty large Time, between the Fif-

teenth and the Twenty-fecond, he was talking

with Mr. Lowick about the Barbarity of this Bu-
finefs, and that Lovnck after all, faid he would
obey Orders ; now with Submiffion, my Lord,
to make that to have Relation to the Affaffina-

tion muft be by a forc'd ftrain'd Intendment, he
does not declare what the Orders v.'ere, nay, he
does not afHrm there were any Orders for the

Affaffination, but only that he would obey Or-
ders ; here's no Order by Writing, no Order by
Parole that Mr. Lozvick declared he would obey ;

as to what Lowick declared about his Intention

of Riding out and Seizing the King in his

Coach ; that cannot be intended the Order that

he was to obey to Affaffinate the King, that

Order does not appear, there are no Footftcps

of it in all the Evidence, fo that there is no-

thing in that Teftimony that will hurt Mr. Lc-
wick : Then upon the Two and Twentieth when
they dined together, Mr. Harris fays, that there

was a Difcourfe of two Men, but it does not

appear, nor does the Witnefs give any Account
what thofe two Men were to be for ; 'tis true

two Men he was to get difcharged, but that is

not Evidence that thefe Men were to make a

Part of thofe Forty, neither the Words before

nor the Words after can have that Conftrudion ;

nay, it does not appear it was for any Purpofe at

all, now in the Cafe of Life, where a Man flands

at the Bar, we hope fuch an Evidence fhall not

be Conftrued to make a Proof of a Treafon-

able Intention, that thefe were to Affaffinate the

King, or to make Part of the Forty that were

to do it, when it does not appear they were there,

nor who they were, nor any fort of Notice taken

or given upon v/hat Account they were pro-

vided. And then as to Mr. Bertram's Evidence,

it is palpable that his Evidence and whatfoever

he fays cannot amount to make one Witnefs to

prove an Overt-Ad within this Statute, and that

there muft be two Witneffes the Law requires

;

what does Mr. Bertram fay to prove any Man
guilty of Treafon, but only by Intendment,

Thought or Sufpicion ? It is true, Mr. Bertram's

Evidence would be good enough to commit a

Man upon Sufpicion of Treafon, but to Convid
him it cannot be ; he fays that in the Beginning

of February he fpoke to him, and told him he

would employ him in a Bufinefs that would be

for his Advantage, but he muft ask no Queftions;

this is very dark, for, the Meaning of it does not

appear what was intended by ic ; it might be

one Thing as well as another, it might be to em-

ploy him in his Family, or it might be to fend

him of a Journey, or it might be the taking of

a Farm, but to apply that as an Evidence of a

Charge of High-Treafon, that wc think is very

hard, and we hope your Lordfliip will think fo

too ; but then he comes and tells you further of

a Difcourfe upon the Fourteenth, of his riding

out fuddenly, and that the King was to be feized

in his Coach, but he does not fay that he was

to ieize him, nor that he would be concerned in

it.



732 1 5 8. The Trial of Robert Lovvick, 8 Will. III.

it, nor that he knew of it, nor did declare at

v/hat time it was to be done, nor any thing

certain whether it was a Prophecy, or a Dream,
or a Story that he related again, or what it was -,

there is no Connexion between the Riding out

fuddenly, and the other Words of feizing the

King in his Coach ; then he fays he gave him a

Guinea to buy him Neceflaries, the Man acknow-

ledges Mr. Lowick feveral times had given him
in Charity-Money, Clothes and other Things,

and gave his Wife a Guinea as you obferve, in

Charity, but he gave him this Guinea on pur-

pofe to buy him NeceflTaries, and it is hard that

a Man's Charity to a Countryman, to a Townf-
man, to an antient Acquaintance of Twenty
Years (landing, to a Perfon that he had been fa-

miliar with formerly, and known to have lived

well, fhould be mifinterpreted and ftrain'd, to

make it a giving him Money as Subfiftence, and

a Reward for the doing fuch a Mifchievous

Bloody Ad i We fay his Charity to this Man
formerly is inconfiftent with the Suppofition that

he could be privy to fuch a barbarous Defign

now, and we hope the Jury will confider the Cha-

rafter that that very Man has given to my Cli-

ent, for the fame Witnefs gives you an Account

of his Behaviour all along, that he was not given

to Rafh and Barbarous Adions, nor guilty of any

malicious Thing, nay, that he prevented Mif-

chief, and the killing of People in cold Blood.

We mufl: leave it to the Jury's Confideration, and

your Lordfhip's Diredion. All thefe things that

they fay may be true, and Lowick be not guilty,

and the acquitting of Mr. Lowick will be no Re-

fledion upon the Witnefles, nor any Difcredit to

the Teftimony that has been given of this Con-
fpiracy •, but we hope 'tis doing Juftice to this

Man, the Witnefies not coming up to the Proof

of what is laid in the Indidment. We muft beg

your Lordfliip's Patience a little longer, and call

fome Witneffes to give you an Account how long

they have known Mr, Lowick^ and what his real

Charader is ; they will tell you he is a peaceable

good Man, and fhew you that his Temper and

Inclination was rather to a fober quiet Life than

to lead him to fuch Adion, and that they cannot

think him likely to be tempted to be concerned

in fuch a Defign ; and then we muft leave it to

the Jury. Call Mrs. Torke.

Lowick. I believe there is no body here that

knows me but will give me that Charader.

Mrs. Yorke came i?7, and was [worn.

Sir B. Shower. Pray Mrs. Turke^ how long

have you known Mr. Lowick ?

l^'orke. About a Dozen or Fourteen Years,

Sir B. Shower. What fort of Difpofition is he

of?

lorke. He is a Civil Honeft Man as ever I faw

in my Life, or ever knew of; and I never heard

otherwife from any one that knew him.

Sir B. Shower. What was he in his Adions,

was he Malicious, or Good-natur*d ?

Torke. As good a natured Man as ever I

faw.

Mr. Mompejfon. Has he the Reputation of a

Cruel Bloody-minded Man ?

l~erke. Quite the contrary. He lodged in my
Houfe half a Year, it is not quite a Year ago

fince he lay at my Houfe, He was the moll

obliging Man that ever lay in my Houfe. He

was fo civil to all the Lodgers, that they admired
him for his Goodnefs, and made them in love

with him.

L. C. J. How came he to lodge at your
Houfe .?

Torke. He came from his other Landlady, they

could not agree, his other Landlady was a fort

of a Shrew, and therefore he did not care for

(laying there -, and I defired his Company, be-

caufe I knew him to be fo obliging and civil a

Man.
L.C.J. Where is your Hou(e ?

7'orke. In Bloomshury.

L. C. J. What is his Way of Living ? Is he
a Man of an Eftatc ?

Torke. I cannot tell, I did not enquire into

that.

L. C. J. Had he no Employment to get his

Living by?
Torke. I do not know any thing of that, I ne-

ver enquired into it ; he paid me very honedly
for my Lodging, and he is a very good Man,
for any thing 1 know.

Sir B. Shower. Then call Mrs. Mofely.

She came in., and was fworn.

L. C. J. Well, what do you ask this Gentle-

woman ?

Sir B. Shower. Pray, Mrs. Mofely, will you
tell my Lord and the Jury : Do you know Mr.
Lowick ?

\ojeiy. Yes, Sir, I do.

Sir B. Shower. How long have you known
him ?

Mofely, Near twenty Years.

Sir B. Shower, Pray give an Account upon
your Knowledge what Difpofition and Temper
he is of, whether he is Ra(h, Malicious, Bloody,

and 111-natur'd.

Mofely. He is a peaceable, virtuous, honeft

Man, and a Man that I never heard or faw that

Creature that could fpeak any ill Thing of him
in my Life ; nor I never heard him fpeak any
Thing malicioufly of any Creature in my Life to

do them a Prejudice : So far from that, that

he is a Man has a Charader, perhaps, above
any Man that I could fpeak or hear of in my
Life. I fpeak it even above my own Relations,

they may have fome PafTions ; but I never fee

that Gentleman in a Pafllon in my Life. He
has lain in my Houfe feveral times, and he has

had Company come to him, but never any that

was Scandalous one Way or other. I never faw
him fuddled ; nor ever heard him Swear, nor any
one accufe him of any of thofe Things.

Mr. Mompeffon. Call Dr. JVilliam Mew. He
did not appear.

Sir B. Shower. The Prifoner has fomething to

fay for himfelf, my Lord, but we muft fubmit

to your Lordlhip's Confideration, and the Jury's,

whether there be any Evidence but what is dark
and favours of Sufpicion only •, fufpicious it is,

but whether there be any Evidence that is plain

and dired as the Law requires in Ca'es of High-
Treafon, we muft leave it to your Confideration,

for we apprehend there is none.

Lowick. My Lord, as to this Bufinefs, theThing
that I ftand accufcd of, the Aflaffinacion, I know
nothing in the World of it, nor never did, di-

redly or indiredly ; and if I am convided, and
could, to fave my Life, be the Death of the poor-

eft

I
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eft Child in the World, I would not fave my
Life to do it.

L. C. J. Look you, I would put you to make
Anfwer to fome Things ; you were at Sir George
Barclay's, at the Confectioner's in Holbourn -, and
it is fworn he came over upon fuch a Defign.
Then you were with Mr, Harris at Red-Lion-
Fields, and there he was fpeaking to you of the
Horridnefs of the Defign that was to be executed

upon the King's Perlbn the Saturday before,

and he told you he did miilike it -, and there-

upon you anfwered that you would obey Orders,

and that Sir George Barclay had Orders for it,

otherwife he would not do it.

Lowick. Sir George Barclay never fpo}cc one
Word of it to me.

L.C.J. Every Body knows now upon what
Defign he came over from France, and when Mr.
Harris fhewed Diffatisfaftion with the Thing,
you made that Anfwer to his Difcourfe.

Lowick. He never faid one Syllable to me of it.

I truft to your Lordlhip's Judgment, and the Ju-
ry's Mercy.

L. C. J. And then I would have you anfwer

to another Thing, when you dined together on

the Saturday the two and twentieth, what were

thofe two Men that could not be difcharged with-

out you ?

Lowick. My Lord, I know nothing in the

World of two Men.
L. C.J. You went to dilcharge them, for the

King did not go abroad that Day.

Lowick. I know nothing of it.

L. C. J. He fwears this, and that*s as to him

;

but then as to Bertram, what Defign was that,

that you were to engage Bertram in for his Advan-

tage, and he was to ask no Queltions ?

Lowick. My Lord, he is a poor Man, and my
Countryman, and I have at all Times, from time

to time, for this feven Years, helped to fubfift

him and his Family, that he will not deny, and I

have leveral Times given him both Clothes and

Money.
L. C. J. Then J would ask you again. When

he came to your Lodging on Friday the 14th

of February, and you told him the King was to

be feized in his Coach, and faid that we were to

ride out very fuddenly, and you appointed him

to meet the next Morning ; and becaufe he did

not meet you blamed him, and faid, It would

have been the fame Thing, if the King had been

in the Field. Look you, I would have you give

Anfwer to this if you can.

Lowick. I remember nothing in the World of

it, not a Word I aflure you, and to the bed of

my Remembrance, I did not fee him in two Days

after,

Mr. Att. Gen. My Lord, I muft beg leave to

anfwer to the Objeftion that the Counfel for the

Prifoner have made, that there are not two \Vit-

nefles to prove the Overt-Ad laid in the Indidl-

ment, and fo the Law is not fatisfied. In An-

fwer to that, I defire your Lordfhip's Favour to

obferve how the Evidence is, and then we fhall

fee whether there are not plainly two pofitive

Witneffes of the Overt-Aft, by agreeing to

affaffinate the King. The firft Witnefs is Mr. Har-

ris, your Lordfhip obferves that Mr. Harris gives

an Account that Mr. Lowick was at Sir George

Barclay's Lodgings the firft Day that it was to

have been executed ; and that afterwards be-

tween the fifteenth and the two and twentieth.
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thofe being the firft and fecond Days that this

was to be done, when he and Rookwood, and the
Prifoner Lowick, were walking together in Red-
Lion-Fields ; and there had fome Difcourfe about
the intended Aflaflination, and the Barbarity and
Bloodinefs of it, and Mr. Harris and Mr. Rook-
wood were averfe to it. Mr. Lowick faid he would
obey Orders, and he was fure Sir George Barclay
would not do it unlefs he had diredl Orders for it j

that was twice repeated by him, as Harris fwears:
And afterwards Mr. Harris tells you, that the two
and twentieth he dined with Mr. Lowick, and
Mr. Lowick obferved that Mr. Harris came in, in
a great Sweat, and asked him how it happened ;

he faid he had been about to get ready Rookwood's.
Party that were to feize the King, for he was to

have one Party. Says Mr. Lowick to him, you
need not grudge to do it, you have fix Shillings a
Day, I have nothing ; and yet I, at my own
Charge, am to provide two. This is as pofitive

Evidence as well can be of his being privy
to the Defign j and his engaging People at his

own Charge, fhews a great deal of Forwardnefs
and Zeal in the Prifoner to the Bufinefs. My Lord,
I think this is pofidve and plain Evidence, and
not only made out by Inferences and Conllrudtions,

as Sir B. Shower fays, but plain, pofidve Proof.

The firft Day he was with feveral of them, and
when they difcourfed of the Thing afterwards, he
declared he would obey Orders ; and what could

thofe Orders be bat for what they were difcourfing

of, and nothing was difcouried of but this Defign
they were engaged in, and this was to juftify the

Thing, and take off the Apprehenfion of the Bar-

barity of it : This is Harris's Teftimony. The
next Witnels is Bertram, and he tells you that the:

fifth of February the Prifoner fent for him, and
when he came to him, he asked if he would engage
in a Bufinefs that might be for his Advantage, and
ask no Qucftions j fo at that Time he did not ac-

quaint him what the Thing was, but that fhews

it was a Thing that was to be kept fecret at that

Time, in regard he did not think fit to acquaint

him at the firft Inftance. But the fourteenth of

February, when he met him again, the Day before

the firft Time that it was to be put in Execution j

Bertram fwears he told him that they were to ride

out the next Morning, that muft be Lowick and

Bertram, for there was no Body elfe there ; and

that the Prince of Orange was to be feized in his

Coach. Was it pofllbie the Prifoner could be

ignorant of it? When he engaged him to go upon

a Defign without asking Queitions ; lent ior him
the Day before, acquainted him they were to

ride out the next Morning, and that the King
was to be i'eized in his Coach, and bid him be

ready againft next Morning, and gave him a

Guinea at that Time ; the Witnefs fays it was

for Neceflaries, but he does not pretend that it

was for Charity, as formerly. And that muft be

for Neceflaries for that Purpofe that they were

then difcourfing of, when he defired him to be

ready the next Day, and gives him Money to buy

him Neceflaries : What can that be, but Neceflfa-

riesfor what he was to be ready for? And then he

did not come the next Day, and he tells you why,

becaufe he thought it a very wicked and unlawful

Thing, and fo he difappointed him ; and the nexc

Time Lowick chid him, and told him he would have

ferved him fo if the King had been in the Field.

This is plain, though 1 believe Bertram does fpeak

as tenderly as he can, being his Fnend and old

5 A .
Ac-
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Acquaintance, and is willing to fay as little as he

can of him ? fo that I believe no Body thinks but

what Bertram fays againft the Prifoner is true, and

what he fwears is plain and pofitive. To fhew,

that Zow/iT/^ did engage in the Defign, he acquaint-

ed him with it the fourteenth, by telling him the

King was to be feized, and they were to ride out,

and he was to be ready the next Day.

L. C. J. He does not fay they were to ride out

the next Day.

Sir B. Shower. No, the Words were. We are

to ride out fuddenly.

Mr. Alt. Gen. I think he did fay they were to

ride out the next Morning.

L. C. J. No, Call him in again.

Mr. Coivper. The Words were. We fhaJI ride out

fuddenly, and bid him meet him next Morning j

and afterwards chid him for not meeting accord-

ingly, and told him it had been the fame Thing

if the King had been in the Field.

L. C. J. If you cannot agree upon the Evi-

dence, you muft call in the Witnefs.

Mr. Mountague. My Lord, we are agreed up-

on the Evidence, it was fuddeniy,

Z. C. J. Well then, there is no Occafion, have

you done on both Sides ?

Comfel. Yes, my Lord, we fubmit it to your

Lordfliip.

L. C. J. Gentlemen of the Jury, this Prifoner

at the Bar, Robert Lowick., is Indifted of High-

Treafon, for CompalTing and Imagining the Death

and Deflruftion of the King by an Affaffination 5

you have heard what Evidence has been given up-

on this. Indidtment. And in the firft Place, It is

proved to you that there was a Defign to aflafll-

nate the King ; which was to be carried on under

the Conduft and Management of Sir George Bar-

clay. The Queftion that you are now to confider

of, is whether the Prifoner at the Bar was con-

cerned or engaged in the Profecution of that De-

fign. There have been two Witnefi"es produced,

who have given their Evidence, and have been

very ftriftly examined, and Obfcrvations have

been made upon the Teftimony they have given.

The firft Witnefs is Mr. Harris, and he gives

you fome Account of the Original of this De-

fign. He tells you how he was at St. Germains,

and introduced to the late King 'James, who did

exprefs a great Kindnefs for him, and told him

that he had an Opportunity of doing fomething

for him that would be for his Advantage : And
that he and one Hare, who was prefent at that

Time, fhould go into England, (for it feems they

•^ere both together introduced by Colonel Par-

ker) and Ihould be fubfifted in England, and there-

upon Diredlions were given them what Courfe

they were to take ; which was to go to Calais,

and to each of them ten Lewidores were given for

their Charges, and they were acquainted that if it

happened that if they fliould lie there fo long for

Want of a Wind to bring them over hither that

their Money was fpent, Provifion fhould be made

for their Supply there. They had farther Di-

rcdlions, that when they came into England, they

Ihould apply themfelves to Sir George Barclay,

and follow his Orders, with Inftrudions how to

find him ; being told that Sir George Barclay

would be walking in Covent-Garden every Mon-
day, and every Thurfday Night, about the Hours

of fix or feven o'Clock, and that they fhould,

know him by a white Handkerchief that was to

hang out of his Pocket.

Mr. Harris further tells you. That they did-

come to Calais, in order to embark for England^

and there they happened to ftay a confiderabic

Time, even fo long that their Money would not
defray their Expences there, and they found it

true as it was promifed them ; for the Prefident

of Cfl/^/jpaid the Reckoning for them at the Place
where they lodged ; and afterwards they came
into England, and landed in Kent, and came ta
Rochejier, and from thence to London. About the-

latter End oi January, Old Stile (for it fhould feem
it was the 14th New Stile, which is the 4th, Old
Stile, they were at St. Germains) he tells you thaC

he did go the firft Monday, after their Arrival,

into Covent-Garden, to look after Sir George Bar-
clay, but then mift him. But afterwards his

Companion, Mr Hare, met with one Berkenhead^

and complaining that they had not met with Sir

George Barclay according to the Directions they

had abroad : Whereupon, by the Means of Ber-
kenhead, they were brought to the Speech of Sir

George Barclay, who gave them Reception, and
owned that he had Authority to fubfift them i

but faid he had not then Money, but fhdrdy
fhould, and when he had, they fhould be fure 10

receive their Subfiftence. He tells you, that af-

ter this. Sir George Barclay gave them Subfiftencfr

Money, Paying them at the Rate of five Shillings

a Day when they had no Horfes, and when they

had, fix Shillings a Day : So they put themfelves

altogether under his Command and Condud.
He has given you an Account what Difcourfe he
had with Mr. Rookwood, from whom he difcover'd

what the Defign was in which he was to be enga-
ged. And the Defign to afiJaflinate the King was
firft intended to be put in Execution on Saturday

the 15th of February, at which Day Mr. Harris
and others, being at Sir George Barclay's Lodg-
ings ; Sir George faid they were his Jantfaries, and
afterwards careft them, and faid they were Men
of Honour, and told them that they were to attack

the Prince oi Orange and his Guards ; but it feems.

the King not gomg abroad that Day, they loft

that Opportunity.

Truly, Then Mr. Harris began to be a littfe

troubled, and concerned, when he underftood the

Meaning of his being under Sir George Barclay's

Conduft. And he fays that after that firft Saturday

the 15th, and before the next Saturday the 2 2d, he
met with Lowick, Rookwood, and Bernarde, andjie

was complaining of his being engaged in fuch a
Defign as this was. He called it then the Mur-
der of the Prince of Orange, and faid it was a
barbarous Thing, and he did not like it, nor
Rookwood neither; but as iov Lowick, whether
he difliked it, or no, I know not, but he made
Anfwer to him, I will obey Orders : Says he. Sir

George Barclay has Orders for it, or otherwife he
would not do it.

Then you are told further, that after this, on
Saturday the Z2d, Mr. Harris Amcd with Lowick at

a Cook's at the End of Red-Lion-Street, and being
there together, Harris being in a Sweat, and was
asked the Reafon by Lowick, he faid he had been
giving of Orders for the getting fome Men toge-

ther that were to go under Rookwood, and Lowick
told him he might very well do it, for he had
Pay 6 J. a Day ; but fays he, I am to fubfift twa
Men, and have nothing at all. Mr. Harris wiftied

him to go to Sir George Barclay and complain
of it to him, but he faid he would not ; but it

feeins, it being then underftood by them that the

K.'nff
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King did not go abroad that Day, Lowick faid he

muii: go and dilcharge the two Men, and v/ent

about It. This is the Sum and Subftance of Mr.
Harris's Evidence againft Mr. Lowick.

The next Witnels is Bertrajn, and he tells you

that fometime before the fifteenth of Fehruar}\

which was, as I told you, the very firft Day that

they did defign to affaflinate the King, yix. Lowick

fent for him, and told him, that he would put

him upon a Bufmefs that fhould be for his Advan-

tage, if he would undertake it v/ithout asking

any Queftions •, this was fometime before, but the

certain Day Berlram does not remember ; but he

tells you farther, that on Friday the fourteenth of

February., he was v/ith Lowick at his Lodgings,

and he faid unto him, that the King, he did be-

lieve, was to be ieized in his Coach, and we are

to ride out fuddenly •, and then he gave him a

Guinea to buy him Neceflfaries, and withal bid

him meet him at the Purk-houfi in Hart-ftreet

next Morning-, and Bertram tells you, he had un-

derftood what this Defign was, for he had it be-

fore from Charnock, and did forbear to go the

next Morning, becaufe he did diflike it. After

this Mr. Lowick met him and chid him for diiap-

pointing of him, in not meeting him as he di-

rected, for fays he, it would have been the fame

thing if the King had been in the Field. This

is the Sum and Subftance of the Evidence that

Bertram has given againft him.

Now Bertram being crofs-examined on the be-

half of the Prifoner, lays he hath known him a

great while, and that he is a Man of a peaceable

and fair Dilpofition, very charitable, and that he

has given him Money before, and particularly a

Guinea to his Wife in his Abfencc.

Indeed I might have mentioned the Evidence of

Fijher to you, but that is but circumftantial, and

does not come home to the Cafe, but being

given it may be mention'd, and that is, about the

Eighth of February, Fifljer had fome Difcourfc

with Lowick., and it feems there was Notice taken

of the intended Invafion, and Lowick faid he

would ferve his Mafter faithfully ; and that the

Witnefs thought was meant of the late King

;

and he faid at another Time, that he would not

difcourfe with above one at a Time, becaufe of

the late Aft of Parliament that was then a paf-

fmg, relating to High-Treafon, that required

two WitnefTes. Now, 1 fay, this is not any Proof

againft the Prifoner, but it is a Circumftance that

may fhew his Inclination to the late King.

The Counfel for the Prifoner have infilted upon

the Infufficiency of the Evidence that has been

given on behalf of the King, and have faid, that

the late Aft of Parliament requires two Witneffes,

which is true, but not two Witneffes to any one

Overt-Aa ; but if there be two Witneffes, one to

one and another to aiiother Overt-Aft, that is fuf-

ficienf, but they fay that it is not foin this Cafe.
_

In the firft Place, they objeft againft the Evi-

dence that is given by Harris, they fay it is fhort,

that muft be left to your Confideration ;
whether

the Evidence that is given by i/<r?rm concerning

Mr. Lowick, does prove to your Satisfaclion, that

he confented and agreed to the Affiffination of

the King, you are to weigh the Evidence, when

it is Iworn that when Harris, P^ookwood, and the

Prifoner were walking in Red-Lion-Ficlds, and

talking of this horrid Defign, and Harris com-

plained that it was a barbarous Thing to mur-

der the Prince of Orange, as they call'd him, you
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muft confider whaf Anfwer Lowick did make
about obeying of Orders ; then his fubfifting of
Men at his own Charge without Pay, and com-
plaining of his having no Pay, and his difchargin.o-
them the Jaft Day that the AffafTination was in'^

tended, that I muft leave to you, whether or no
this is not an Evidence, if you believe the Wit-
nefs to fatisfy you that he was engaged in this
Defign.

Then, Gentlemen, he has alfo been defired to
give an Anfwer to this Qiieftion, and to tell up-
on what Defign he was to employ Bertram that
fhould be for his Advantage ; but he was to ask
no Queftions, and afterwards whether he did tell

him the King was to be feized in his Coach, and
they were to ride out fuddenly and bid him meet
him the next Morning, and -«vhen he did not meet
him, he faid. It would have been the fame
Thing if the King had been in the Field. If this
be an_ Evidence of Mr, Lowick's engaging in and
agreeing and confenting to the Defign, then here
will be another Witnefs againft the Prifoner befides
Harris.

Gentlemen, you arc to judge of this Matter
and of the Evidence, It is true, we are not to
put in the Cafe of a Man's Life, any forced and
violent Conftruftions upon any Words or Dif^
courfes ; but if the Evidence be plain and clear,

tho' he did not fay in exprefs Words, that he did
defign to affaffinate or kill the King ; yet, if upon
the whole Difcourfe that paft between them it ap-
pears plainly, clearly, and fatisfaftorily to you
that he did confent and agree to this Defjgn, or
was engaged in it, here's another Witnefs, I fay,

to prove him guilty, befides Harris ; you are to
confider the whole Evidence, the fubjedl matter
of Difcourfe, and if you are fatisfied, I fay, that

he was engaged in fuch a Defign by the Proof of
Bertram, as well as of Harris, then there are two
Witneffes, which is as much as the Law requires.

But, indeed, the Counfel have called feveral

Witneffes to prove that the Prifoner has lived ve-

ry peaceably and quietly ; one Woman fays, She
has known him twelve Years, and that he lodged
at her Houfe, and that he was a Man of great

Temper and Candour, and not diforderly, but had
a general good Efteem and Charader : And then
there is another, Mrs. Mofeley, that proves the like,

and fays, She has known him thefc twenty Years,

and fhe fays no Man has a better Charader : And
My. Bertram hath faid, that he was notofarafh
or bloody Temper.
Now, Gentlemen, I muft leave it to you, upon

the Evidence that you have heard, there are thefe

Witneffes that have been produced, and there are

thefe Circumftances that appear in the Cafe; if

you are fatisfied upon this Evidence that has been

given, that the Prifoner Mr. Lowick did confent

to and engage himfelf in that Defign of Affaffina-

ting the King, then you are to find him guilty;

if you are not fatisfied, you are to find him not

guilty ;
you have heard your Evidence, and had

beft confider of it,

^hen an Officer was /worn to keep the Jury,

who withdrew, andftaid out about half an

Flour, and then returned.

CI. of Arr. Gentlemen of the Jury, anfwer to

your Names, George Ford.

Mr. Ford. Here. \_Andfo of the refi.']

CI. ofArr. Are you all agreed of your Verdidl ?

5 A 2 Jury.
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Jury. Yes.

a. of An: Who fhall fay for you ?

Jury. Foreman.

CI. of Arr. Robert Lowick^ hold up thy Hand,
(which he did) Look upon the Pnfoner •, how fay

you, Is he guilty of the High-Treafon whereof

he ftands indided, or not guilty ?

Foreman. Guilty, my Lord.

CI. of Arr. "What Goods or Chattels, Lands or

Tenements had he at the Time of the Treafon

committed, or at any Time fince i'

Foreman. None to our Knowledge, we do not

find any.

CI. of Arr. Then hearken to your Verdidl, as

the Court hath recorded it. You fay that Robert

Lowick is guilty of the High-Treafon whereof he

(lands indidted, but that he had no Goods, Chat-

tels, Lands or Tenements, at the Time of the

High-Treafon committed, or at any Time fince

to your Knowledge, and fo you fay all.

Jury. Yes.

L. C. J. Difcharge the Jury.

CI. of Arr. Gentlemen of the Jury, the Court

difcharges you, and thanks you for your Service.

L. C. J. Mr. Attorney, "Will you have the Pri-

foners fet to the Bar .?

Mr. Ati. Gen. Yes, if your Lordlhip pleafe.

Then the Keeper of Newgate brought Rook-
wood and Cranburne, and all three were

fet to the Bar.

Mr. Att. Gen. If your Lordfhip pleafe to give

Judgment againfl the Prifoners that are convict-

ed.

L. C. J. Ask them what they have to lay for

themfelves in Arreft of Judgment.
CI. of Arr. Robert Lowick., hold up thy Hand ;

you ftand convifted of High-Treafon, in Confpi-

ring the Death of the King by Aflaffination, what
can you fay for yourfelf why the Court fhould

not give Judgment againfl: you, to die according

to Law?

\fthen the Keeper lid him kneel

^

L. C. J. No, no, he need not kneel ; if you
have any thing to fay, Mr. Lowick, we will hear

you.

Lowick. I throw myfelf upon the King's Mer-
cy.

C/. of Arr. Ambrofe Rookwood, hold up thy

Hand, (which he did) you fl:and convidted of the

fame High-Treafon, for Confpiring the Death of
the King by AlTafTination, what can you fay for

yourfelf why the Court fhould not give you Judg-
ment to die according to Law.

Rookwood. All that can be faid has been faid

already, and fo I fhall fay no more.

CI. of Arr. Charles Cranburne^ hold up thy Hand,
thou ftandeft convicted of High-Treafon, in Con-,

fpiring the Death of the King by AffafTmation,

what canft thou fay for thyfelf, why the Court
fhould not give the Judgment to die according to

Law ?

Cranburne. I have nothing to fay but what I

have faid already.

CI. of Arr. Then Crier make Proclamation.

Crier. O yes, all Manner of Perfons are com-
manded to keep Silence while Judgment is in giv-

ing upon Pain of Impnfonment.

L. C. J. You the Prifoners at the Bar, Robert
Lowick, Ambrofe Rookwood, and Charles Cran-
burne, you have been indidled, and upon full and
clear Evidence have been conviftcd of High-
Treafon; a Treafon that was advanced to the
higheft Degree both of Malice and Mifchief a-

gainfb the King and Kingdom ; you defign'd to

aflaffinatc the King with an Intent to fubvert the
State, and by the introducing of a foreign Power
to deftroy the ancient Liberty and Conftitution

of England.

Our French and Popifh Enemies, by whom you
were employ'd in this bloody Enterprife, did very
well know, that the Wifdom and Courage of his

prefent Majefty has refcued this Kino-dom
from that Slavery and Oppreflion which they
often threatned to bring upon us ; they knew
that under his Government we have been pro-
tedled in the Enjoyment of our Religion, Laws
and Liberty for feveral Years, and that his Ma-"
jefly is the Head of the Protcftant Intcrefl:, and
the Protedor and Preferver of the Liberty of
Europe, and that upon the Prefervation of his

Life, and the Safety of his Perfon, the Good and
Hippinefs of Multitudes of People do depend,
which the French King's Pride and Ambition has
been ready to take hold of any Opportunity to
cnflave and opprefs.

Your being engaged in fuch a horrid Defign
againfl: fo precious a Life, and to be the bloody
Infl:ruments to give that difmal Stroke, which
would have brought Mifery and Defofation upon
fo many Men, renders you worthy to undergo a
greater and more fevere Punilhment than by the
Law of England can be inflidted ; but that there
is no greater provided for fuch Criminals, is to be
imputed to the ancient Honefty and Integrity of
Englifh Men, who, when they fram'd this Con-
fl:itution of Government, never imagined England
fliould produce fuch degenerate Wretches, as

would endeavour by Plots and Contrivances to be-

tray their Country to a foreign Yoke, and fubjedl

themfelves and their Fellovv-Subjeds to the flaviih

Dominion of Strangers.

Your Crime being fo .great, it is now high
time for you ferioufly to refled upon it; and
tho' you deferve to fuffer the greatefl: of Punifh-
ments, yet I have that CompafTion for your Per-
fons, that I wifh heartily you would make ufe of
that Opportunity which is now put into your
Hands, to repent. And fince you are adjudg'd by
the Law unworthy to live here, that you will

make Preparation to appear at another Tribunal,
where you muft have another Trial, and, with-
out an hearty and fincere Repentance, receive a
more fevere Sentence. I hope this Calamity, and
the Judgment that is to fall upon you, will be an
Admonition to you to take better Advice in the
lafl: part of your Time which is It'it you, than you
have done in the whole Courfe of your Lives, and
that you will be wifer than to follow the Diredli-

on of thole Guides whofe Principles and Dodlrines
have fo far perverted and corrupted you, as to

engage you in Rich a bloody Defign. I fliall leave

you to make that Preparation for another World
which is proper for Men in your Condition,
and pronounce the Judgment of the Court
which the Law hath appointed and the Court
does award ;

That
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That all of you be conveyedfrom hence to the Pri-

fonfrom whenceyou came, andfrom thence every
one of you is to be drawn upon a Hurdle to the

Place of Execution, where you are to be hang'd
by your Necks, and to be cut down while you
are alive, your Privy-Members are to be cut

off, andyour Bowels are to be cut out of your
Bodies, and burnt in your View, your Heads are

to be cut off, and your Bodies to be divided

into four Parts, and your Heads and garters
are to be difpofed where his Majefty fhall ap-

point. And Ipray God to have Mercy on all

your Souls.

Cranburne. I humbly defire the Liberty of my
Wife and Relations to come to me, and fuch Di-

vines as I Ihall defire may have free Recourfe to me.

L. C. J. You fhall have that Liberty that is al-

lowed to all Perfons in your Condition.

Rookwood. I muft beg the fame Favour to have

fome few Friends and Relations come to fee me
without a Keeper.

L. C. y. You fliall have a Warrant for your

Friends to come to you.

Rookwood. 1 beg your Lordfhip that you would

pleafe to fpecify it in the Warrant, becaufe they

would not grant it hitherto without a Keeper be-

ing by.

L. C. J. You mean, you would have your Bro-

ther permitted to come to you.

Rookwood. Yes, and fome few Relations.

L. C. J. What is ufually done in fuch Cafes, let

it be done,

Lowick. My Lord, I defire the fame Thing, that

my Sifter may come to me, and that the little time

I have I may be in private with my Friends.

Mr. Att.Gen. If yourLordfhip pleafe, they may
give the Names of thofe they would have admit-

ted to them, and then the Keeper will attend your

Lordfliip for your Diredion.

L. C. J. That the Keeper muft take care of,

left they allow fuch a Liberty as may endanger

an Efcape ; for their being alone may prove a dan-

gerous thing.

Mr. Att. Gen. It is reafonable they fhould tell

who they are, before they be admitted.

L..C. J. You allow them, I fuppofe, to have pri-

vate Dilcourfe in the fame Room, if a Keeper be by.

Cranburne. No, my Lord, we never had.

Mr. Att. Gen. Such as your Lordlhip thinks pro-

per to be admitted to them may have Difcourfe

with them in private, if the Keeper be in the

Room, but no others but fuch as your Lordlhip

fhall allow ; for we know what has been the

Effe6t of a Liberty of Accefs to fome Prifoners.

L. C. J. Let us have a Note of thofe Names
that you would have come to you, and we will

give Direftions that fhall be proper in it.

CI. of Arr. Sheriff of Middlejex, you muft take

tliem into your Cuftody till Execution is done.

Then the Keeper took away the Prifoners.

On Wednefday, April 29. Ambrofe Rookwood,

Robert Lowick, and Charles Cranburne, were

drawn to Tyburn, where the two former deliver'd

the following Papers to the Sheriffs.

Major Lo w I c k's Paper.

IN the Name of the Holy Trinity, Father, Son, and

Holy Ghoft, Amen. In the firft Place, I die in the

Religion I was baptiz'd, viz.. Roman Catholick, and

humbly beg the Prayers of all good People for a happy

Refurreaion, and of all Cathollcks for the Good of my
Soul.

As for being engag'd in this for which I die, it was
never fo pofitive that I had a Horfe from the Beginning
to the very Laft, nor never fee any allow'd me, or the
two Men I was to provide, as was fworn againfl me at
my Trial ; nor had I any on that Account; nor was I
atany of their Meetings when they fettled any fuch

^j^!"?- ^"<^ ^s for any Order or Commiffion from
Kmg James, I never fee any fince I came laft into Eng-
land, which is now about five Years ; and I am confident
none that knows King James will believe he would give
any fuch Order.

Indeed, I muft confefs, I believe King James was a
coming to afiert his own Right ; and 1 fliould, if on Shore,
have done any thing in my Power to have aflifted him

;

and, in order to that, I fhould have been very glad to
have had a Horfe, but never had any.
And as for being concern'd in any bloody Affair, I

never was in my Life, but have done my Endeavour to
prevent, as much as I could, on all Occafions; and if

the killing the moft miferable Creature in the World, or
greateft Enemy, would now fave my Life, reftore the
King, and make me one of the greateft Men in England,
I firft would choofe to die, becaufe arainft the Law of
God.

If any who are now Sufferers on this Account, think I
have been too forward, and a Promoter to this Defign,
I do now declare it was never njy Inclination to do
any rafti thing. However, I beg their Pardons, and of
all the World I have offended, either in Thought,
Word, or any Aftion whatfoever, and do freely for-

give my Enemies, and hope, thro' the Mercy of my
Saviour Jefus Chrift, to have Remiffion of all my Sins.

Good God preferve the King, Queen, Prince, and
Princefs, and all that royal Blood oi Stuarts; and may
England never want one of that dired Line to govern
them, and make them once more happy. I have had
the Honour to ferve my royal Mafter in feveral Com-
miffions, and the laft as Major, and ftrove ever to fer\e

him to the beft of my Power, and ever to be juft to

thofe whom I had the Honour to command. Lord Jefus,
into thy Hands I recommend my Spirit ! O Jefus, re-

ceive my Soul

!

Robert Lowick,^

Brigadier Rookwood 's Paptr.

HAVING committed the Juffice of my Caufe,

and recommended my Soul to God, on whofe
Mercies, thro' the Merits of Jefus Chrift, I wholly caft

myfelf, I had once refolv'd to die in Silence; but fe-

cond Thoughts of my Duty to others, chiefly to my
true and liege Sovereign King James, moved me to leave

this behind me.

I do therefore, with all Truth and Sincerity, declare

and avow, that I never knew, faw, or heard of any
Order or Commiffion from King James for the aflaffina-

ting the Prince of Orange, and attacking his Guards

;

but I am certainly inform'd that he, the beft of Kings,

had often rejedted Propofals of that Nature, when made
unto him.

Nor do I think fee knew the leaft of the particular

Defign of the attacking the Guards at his Landing, fo

much talk'd of, in which I was engaged as a Soldier,

by my immediate Commander, much againft my Judg-

ment ; but his Soldier I was, and as fuch I was to obey
and adf according to Command.

Thefe twelve Years I have ferved my true King and

Mafter, fCing James, and freely now lay down my Life

in his Caufe. I ever abhorr'd Treachery, even to an
Enemy ; if it be a Guilt to have comply'd with what I

thought, and ftill think, to have been my Duty, I am
guilty. No other Guilt do I own.

As I beg all to forgive me, fo I forgive all from my
Heart, even the Piince of Orange., who, as a Soldier, \
ought to have confider'd my Cafe before he fign'd the

Warrant for my Death. I piay God may open his

Eyes, and render him fenfible of the much Blood, from

all Parts, crying out againft him, fo to prevent an
heavier Execution hanging over his Head, than what
he inflicts on me.

Ambrose Rookwood.

After which they were executed as Traitors, accord-

ing to their Sentence.

CLVI. The
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CLIX. Z^^/nWo/PETER COOK, at the Old-B^i-

]y, for High-Treafon, May 9, 1696. 8 Will. III.

Saturday May^ 9, 1696.

iHIS Day being appointed for the

Trial of Mr. Peter Cook^ upon an In-

diftment of High-Treafon found a-

gainft him by the Grand Jury for the

C\iy oi London, upon the Commiffion

of Goal-Dehvery of Newgate, holden for the faid

City, upon v/hich Indictment he had been ar-

raigned, and upon pleading not guilty, 1 flue had

been joined, and the Court having been adjourned

unto this Day for the Trial by pubhck Proclama-

tion in ufual manner, the Court was refumed, and

the Names of the Men returned to ferve on the

Jury, having been called over according to the

Pannel, and the Defaulters recorded ; the Court

proceeded as follows.

CI. of Arr. Set Feter Cook the Prifoner to the

Bar. \Which was done.] You Prifoner at the Bar,

thofe Men that you Ihall hear called, and perfo-

nally appear, are to pafs between our Sovereign

Lord the King and You, upon Trial of your Life

and Death ; if therefore you will Challenge them,

or any of them, your Time is to fpeak to them

as they come to the Book to be fworn, and before

they be fworn.

Cook, Sir, I defire you would not name them

too faft, for my- Eyes are very bad.

CI. of Arr. John Ewer.

Cook. Who muft I apply myfelf to, Sir ? I defire

to know whether he is a Freeholder in London ?

CI. of Arr. I know nothing to the contrary.

Sir, he is returned as fuch by the Sheriff; you had

beft ask him himfelf, he can bell tell.

Cook. Are you a Freeholder in London, Sir ?

Mr. Ewer. Yes, Sir, I am a Freeholder.

Cook. Sir, I challenge you.

CI. of Arr. Henry Sherbrook.

Cook. Sir, are you a Freeholder in London ?

Mr. Sherbrook. Yes, Sir, I am.

Cook. I challenge you. No, Sir, Ibegyour

Pardon, I do not challenge you.

CI. of Arr. Then hold Mr. Sherbrook the Book :

{Which was done.] Look upon the Prifoner : You
iball well and truly try and true Deliverance make

between our Sovereign Lord the King, and the Pri-

foner at the Bar, whom you fhall have in Charge,

according to your Evidence. So help you God.

CI. of Arr. Jofeph Brllers.

Cook. Are you a Freeholder, Sir, in London ?

Mr. Billers. Yes, I am. {Challeng'd.l

CI. of Arr. John Brand.

Cook. Pray, Sir, don't go too faft ; Are you a

Freeholder in London, Sir ?

Mr. Brand, I am no Freeholder in London.

L. C. J. Treby. What fay you, Mr. Attorney ?

*SiTTJ:omasrre'vor- * Mr.JU.Gen. My Lord, I would

not have any Body that is not a Freeholder ferve ;

fo he was kt by.

CI. of Arr. PFHIiam Hull.

Mr. Hull. My Lord, I am no Freeholder in

London.

L. C. J. "Trcby. Why, what Eflate have you .'

Mr. Hull. What I have, is in Leafes.

L. C. J. Treby. What, Leafes for Years, or Leafes

for Lives ?

Mr. Hull. Leafes for Years, Sir.

L. C. J. Then he cannot ferve upon the

Jury.

CI. of Arr. Edward Leeds.

Cook. Hold, Sir, let me fee ; are you a Free-

holder in London, Sir?

Mr. Leeds. Yes, Sir. [Challenged.]

CI. of Arr. 'Thomas Clark.

Cook. Hold, Sir, I pfay Jet me look upon my
Paper. I challenge him.

A Stander-by. He does not appear.

CI. of Arr. Nathan Green.

Cook. Where is he. Sir ? Are you a Freeholder ?

Mr. Green, Yes, I am. Sir. [Challeng'dT^

CI. of Arr. Thomas Ernes.

Cook. Are you a Freeholder, Sir ?

Mr. Ernes. Yes, I am.
Cook. Were you one of Sir John Friend''^ Jury ?

Mr. Ernes. Yes I was.

Cook. Then I challenge you for Caufe, and I

give you my Reafon.

Mr.'Serj. Darnall. I pray^ let us hear your Rea-
fon ; give your Reafon for your Challeno-c.

Cook. It is for being of Sir John Friend's Jury.
Mr. Serj. Darnall. Then you challenge him for

Caufe.

Cook. Yes, that he v/as of Sir John Friend'i

Jury.

L. C. J. Treby. Well, Brother Darnall, how is

that a Caufe of Challenge .? You are the Prifoner's

Counfel, let us hear what you fay to it.

Mr. Serj. Darnall. My Lord, what we have to

fay to it, is this ; Here are fome Perfons returned

upon this Pannel, that were formerly Jurors in a
Caufe that was try'd for the fame Species of Trea-
fon that this Gentleman, the Prifoner, is charged
with in this Indiftment ; and I think the WitnelTes

at that Trial did mention in their Evidence my
Client, as being prefent at thofe very Confuks,
about which they gave their Evidence ; thefe Gen-
tlemen gave Credit to thofe Witnefles, and found
the Verdi6l againft the Perfon then accufed. We
humbly fubmit it to your Lordlhip and the Court,

whether we may not for this Caufe challenge this

Perfon as not indifferent, it being for the fame
Caufe and Confult that the other was try'd for.

Mr. Att. Gen. Sure Mr. Serjeant is not in earneft

in this Objeftion.

Mr. Serj. Darnall. My Client thinks it a very
good Objeftion, that he is not indifferent, and I

defire he fhould be fatisfied in it.

Mr. Att. Gen. If he thinks fo, he may except
againft him, but if he infift upon it as a Caufe of
Challenge, we defire you would put the Cafe, and
my Lords the Judges determine it.

Mr. Serj. Darnall. I have told you what the

Cafe is.

L. C. J. Treby. But you hear the King's Coun-
fel infift upon it, to have you make it out in

Point of Law.
Mr. Serj. Darnall. My Lord, I have ftated the

Cafe as my Client defired, and we lubmit it to you,
L. C. J. Trchy. Well, there is nothing in it.

Mr. Serj. Darnall. Then my Client, if he will

not have him ferve, muft challenge him peremp-
torily •, which he did.

CI. of Arr. Francis Byer.

Ccok.
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Cook. Sir, are you a Freeholder ?

Mr. Byer. Yes, I am. [Chaiieng'd.]

CI. of Arr. James Denew.

Mr. Denew. I am no Freeholder.

CI. of Arr. Henry Hunter.

Cook. Hold, hold, my Lord, I challenge him

as being one of Sir John Friend's Jury.

Mr. Baker. Nay, that was not allow'd in Mr.

Emes's Cafe ; but you challenged him perempto-

rily, and fo you muft now, if you have a Mind
to it.

Cook. I challenge him.

CI. of Arr. John Hall.

Cook. Are you a Freeholder in London, Sir ?

Mr. Hall. Yes, I am. Sir. [Challeng'd.]

CI. of Arr. John Cullum.

Cook. Sir, are you a Freeholder in London ?

Mr. Cullum. Yes, Sir. [Challeng'd.']

CI. of Arr. John Cox.

Mr. Cox. My Lord, I am no Freeholder in

London.

CI. of Arr. John Hedges.

Cook. Hold, I pray. Sir, let me look upon my
Paper ; Sir, are you a Freeholder in London ?

Mr. Hedges. Yes, Sir, I am. [Challenged.]

CI. of Arr. Thomas James.

Mr. James. My Lord, my Name is not Thomas.

Mr. Sher. Buckingham He is returned, it feems,

by a wrong Name 5 we did not know it.

Mr. Serj. Darnal. Then you cannot fwear him.

CI. of Arr. Thomas Poole.

Cook. Are you a Freeholder in London^ Sir ?

Mr. Poole. Yes, Sir.

Cook. I challenge him, as being of Sir John

Friends Jury.

Mr. Att. Gen. That has been over-ruled al-

ready.

Cook. I challenge him.

CI. of Arr. Peter Parker.

Cook. Are you a Freeholder in London ?

Mr. Parker. Yes, Sir, I am.

Cook. I challenge you, Sir, as being one of Sir

John Friend's Jury.

Mr. Baker. Nay, you can't offer it again.

Cook. I challenge him.

CI. of Arr. George Grove.

Cook. Where is he .? Are you a Freeholder in

London, Sir ?

Afr. Grow. Yes, Sir. [Challenged.]

CI. of Arr. Nathaniel Wyerfdell.

Cook. Are you a Freeholder in London ?

Mr. Wyerfdell. Yes, Sir, I am. [Challeng*d?\

CI. of Arr. Samuel Blewit.

Cook. Hold, pray, are you a Freeholder, Sir ?

Mr. Blewit. Yes, I am. [Challenged.]

CI. of Arr. John Wolfe. [Challenged.]

CI. of Arr. Jofeph Wolfe. He did not appear,

and was faid to be no Freeholder.

CI. of Arr. William Smith.

Cook. Are you a Freeholder, Sir .?

Mr. Smith. Yes, I am. [Challenged.]

CI. of Arr. Edwdrd Fenwick.

Cook. Are you a Freeholder, Sir ?

Mr. Fenwick. Yes, Sir, I arn.

Cook. I do not challenge him.

CI. of Arr. Then fwear Mr. F-f«w/V^. [Which

was done.]

CI of Arr. Benjamin Hooper.

Cook. Stay, Sir, pray ftay a little, where is

CI. of Arr. There he is, Sir.

Cook. Which is the Gentleman ? Are you a

Freeholder in London-, Sir ?

Mr. Hooper. Yes, Sir.

Cook. I challenge you.
'

Mr. Hooper. I thank you. Sir.

CI. of Arr. Nathaniel Long.

Cook. Are you a Freeholder, Sir ?

Mr Long. Yes, Sir.

Cook. I challenge him, as being one of Sir John
Friend's Jury.

CI. of Arr. The Court has adjudged that no
Caufe of Challenge, therefore I take no notice of
it, but as to a peremptory Challenge.

CI. of Arr. Richard Chifwell.

Cook. Are you a Freeholder in London, Sir ?

Mr. Chifwell, Yes, Sir. [Challenged.]

CI. of Arr. John Child.

Cook. Hold, pray, a Moment ; I have not croft

thefe laft in my Paper, but I challenge this Man,
being of Sir John Friendes Jury.

Mr. Baker. You have had that anfwered over

and over again, as no Objeftion j it is nothing
but a peremptory Challenge.

CI. of Arr. William Walker.

Mr. Walker. I was one of Sir John Friend's

Jury.

Cook. I challenge him for the fame Reafon,

Mr. Att. Gen. But that is no Reafon at all.

Cook. Then I challenge him.

CI. of Arr. John Wells.

Cook. Sir, are you a Freeholder ?

Mr. Wells. Yes, Sir, I am. [ChaUeng'd.]

CI. of Arr. John Hibbert.

Cook. Which is he, Sir ?

CI. of Arr. He flands upon your Left-hand j

the Man in the black Peruke.

Cook. Are you a Freeholder, Sir .?

Mr. Hibbert. Yes,' I am, Sir. [Challeng'd.]

CI. of Arr. Daniel Wray.

Cook. Stay, Sir, are you Mr. Wray ?

Mr. Wray. Yes, Sir, my Name is Wray.

Cook. Are you a Freeholder in London, Sir ?

Mr. Wray. Yes, Sir.
'

Cook. I challenge you.

Mr. Wray. I thank you. Sir.

CI. of Arr. John Petit.

Cook. Which is he ?

Mr. Petit. I am the Man, Sir.

Cook. Are you a Freeholder in London, Sir ?

Mr. Petit. Yes, Sir. [Challeng'd.]

CI. of Arr. John Sherbrook.

Cook. 1 challenge him, as being one of Sir John

Friend's Jury.

Mr. Baker. But you have heard that denied to

be an Exception over and over.

Cook. I challenge him.

CI. of Arr. Stephen Blackwell.

Cook. Are you a Freeholder, Sir ,?

Mr. Blackwell. Yes, I am. [Cballeng'd.i

CI. of Arr. William Hatch.

Cook. Pray give me time to mark them ; prays

who is this Man you now call ?

CI. of Arr. William Hatch.

Cook. Sir, are you a Freeholder }

Mr, Hatch. Yes, I am. [Challeng'd?^

CI. of Arr. Henry Beadle.

Cook. Are you a Freeholder, STir .?

Mr. Beadle. Yes, I am.

Cook. I do not except againft him. [Was fworn.]

CI. of Arr. John Stredwick.

Mr. Stredwick. My Lord, as I apprehend, I am
no Freeholder.

L. C. J. Treby. Why do you apprehend fo ?

Mr. Stredwick. It is my Wife's Eftate, not

mine.
CI of Arr.
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CI. of Arr. Then your Wife has a Freehold,

it feems.

Mr. Stredwick. Yes, (he has.

L. C. J. Treby. That is Freehold enough ; for

you have an Eflate for your Wife's Life.

Mr. Baker. And after that too, for it is not

given over to any Body elfe, and Ihe won't give it

from him.

Cook. Sir, are you a Freeholder in London or

no ?

Mr. Stredwick. I apprehend, Sir, I am not.

Mr. Baker. He fays he has an Eftate for his

Wife's Life.

CI. of Arr. Then he is a Freeholder, what do
you fay to him ?

Cook. Are you pofitive you are a Freeholder in

London upon your Word ?

Mr. Stredwick. I think not.

Mr. Baker. Why your Wife's Eftate is yours

for your Life.

Cook. My L.ord Chief Juftice, if your Lordfliip

pleafes, here is a Man that fays pofitively he thinks

he is no Freeholder, I defire your Lordfhip's

Judgment, whether he be a Freeholder or not ?

L. C. J. Trehy. Why let him put his Cafe, if

he make a Doubt of it.

Mr. Stredwick. I am not pofleft of an Eftate

my felf.

L. C. J. ^reby. But is not your Wife an Inhe-

ritrix }

Mr. Stredzvick. Yes, my Lord, fhe is,

L. C. J. Trehy. Then you are feiz'd of a Free-

hold in her Right ; and, Mr. Cook., your own
Counfel will tell you and fatisfy you, that that is a

Freehold fufficient for this Service.

Mr. Baker. His Wife's Father fettled it upon

her and her Heirs.

L. C. J. Trehy. No qucftion, it is a fufficient

Freehold if the Wife be living.

Mr. Baker. Yes, Ihe is.

Cook. T challenge him.

CI. of Arr. William Prince.

Cook. I challenge him, as being one of Sir John
Friend's, Jury.

Mr. Prince. I thank you, Sir.

CI. of Arr. John Simmons.

Mr. Att. Gen. We challenge him for the King.

CI. of Arr. Robert White.

Cook. Are you a Freeholder, Sir .?

Mr. White. Yes, I think fo.

Cook. Pray tell me whether you are, or not.

Mr. White. Indeed I think fo, Sir. [Challeng'd.']

CI. of Arr. Edward Brewjier.

Cook. Where is Mr. Brewfier ? Are you a Free-

holder, Sir, in London ?

Mr. Brewjier. Yes, Sir.

Cook. I challenge him. Pray, Sir, I defire to

know how many 1 have challenged.

Mr. Baker. You have challenged Thirty Three.

Cook. How many befides thofe that are of Sir

John Friend's Jiiry ?

Mr. Baker. You have but two more to chal-

lenge. Sir.

Mr. Serj. Darnal. I thought you had heard the

Opinion of the Court, Mr. Cook., that it will not

hold as a Caufe of Challenge that he was of Sir

John Friend's Jury ; therefore thofe are all reckon-

ed among the peremptory Challenges, and you
can challenge but two more in all.

L. C. J. Trehy. Not without Caufe, but as n^any

more as you can have good Caufe againft.

CI. of Arr. John Reynolds.

Cook. I except not againft him. [Was Jworn.]

CI. of Arr. Jo/eph Brookbank.

Cook. I have nothing to fay to him. [He was
Jworn.]

CI. of Arr. Adam Bellamy.

Mr. Bellamy. My Lord, lam no Freeholder.

L. C. J. Trehy. Why, what Eftate have you ?

Mr. Baker. He has Eftate enough, I know, for

Value.

Mr. Bellamy. I have only a Leafe.

L. C. J. Trehy. A Leafe for Years .''

Mr. Bellamy. Yes, my Lord.

CI. of Arr. David Grill.

Mr. Grill. I am no Freeholder, my Lord.
CI. of Arr. William Rawlins.

Cook. I accept of him. [He wasfwornl\
CI. of Arr. Samuel Roycrtft.

Cook. Are you a Freeholder, Sir ?

Mr. Roycroft. Yes, Sir. [Challeng'd
]

CI. of Arr. Thomas Parker.

Cook. How many have I to challenge, do you
fay ?

CI. of Arr. But one, Sir; what fay you to Mr.
Parker ?

Cook. I do not except againft him. [He was
/worn.]

CI. of Arr. James Robin/on.

Cook. I have nothing to fay to him. [He was
/worn.'}

CI. of Arr. Jo/eph Morewood. [Challeng'd^

Mr. Baker. You have challeng'd all your Num-
ber now.

CI. of Arr. My Lord, we have gone through
the Pannel, we muft now call the Defaulters again.

Thomas Clark.

Mr. Clark. Here.

Sir B. Shower. Was he here when he was cali'd

over .f'

Mr. Att. Gen. That's nothing, he is here now.
Sir B. Shower. But if there be a Default of the

Jury, and the King's Counfel have challenged

any one, they ought to ftaew their Caufe ; there-

fore we defire that they may ftiew their Caule
why they challeng'd Mr. Simmons.

L. C. J. Trehy. The King has Power to chal-

lenge without Ihewing Caufe till the Pannel \>z

gone through ; but if there be a Default of Ju-
rors when the King challenges, the King's Coun-
fel muft ftiew Caufe.

Sir B. Shower. Here is a Default of Jurors, my
Lord.

L. C. J. Trehy. No body is recorded abfblutely

a Defaulter, if he comes in time enough to be

fworn.

CI. of Arr. Swear Mr. Clark [Which was
done.]

L. C. y. Trehy. When there is an apparent De-
fault of Jurors, then they muft fhew their Caufe:

but here his Appearance, it feems, was recorded,

and fo he was no Defaulter ; and you might have
challenged him for Caufe ftill.

CI. of Ar. James Dry.

Mr. Dry. My Name is not James.

Serj. Darnal. Then you cannot fwear him :

Here are Three miftaken in their Names.
L. C. J. Trehy. That is in the Copy in your

Brief, Brother, it may be.

Serj. Darnal. No, my Lord, the Officers admit it.

Mr. Att. Gen. My Lord, we defire thofe Gen-
tlemen, that fay they are no Freeholders, may be
fworn to that Matter. [Which was accordingly

done.] And feveral of them that had ftaid, did

deny the having of any Freehold upon Oath, and
fome were gone away.

L.C.J.
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L. C. J. treby. Pray take care to eftreat the

Iffues, and return greater Iffaes the next time.

Mr. J. Rokeby. Truly, the Court muft put fome
great Penalty upon them for trifling with the Court
in refped: of their Duty that they owe to the King
and Country, in regard of their Efl:ates.

CI. of Arr. Pray, \tx. the Officers be called who
fummoned this Jury, Mr. Sheriff.

\JVhich was done.'\ And they examined con-

cerning their fummoning thofe who made Default,

and the [flues of thofe who were recorded as De-
faulters were ordered to be eftreated.

Then the Court not being able to proceed for

want of a Jury, they ordered another Pannel to

be ready againft JVednefday next, to which time,

at Seven in the Morning, the Court was by Pro-

clamation adjourned.

Die Mercurii Decifno 'Tertio Maii^

Anno Dom. 1696.

The Court being met according to the Adjourn-

ment^ the Pannel was called over, and the

Defaulters Recordedy andfederal excufedfor

AbJ'ence iiponSicknefs, and beingout of "Town

before the Summons. Then Mr. Serjeant

Darnall dejired before the Jury was called,

to move fomething againji the Pannel

:

jind made his Motion thus^

Mr. Seij. Darnall. T F your Lordfliip pleafes, I

X have fomewhat to offer to

you before you go upon this new Pannel, and I

confeis, I think it is my Duty to the Court, as

well as to the Prifoner, to ftate the Cafe as it is,

and liibmit it upon the Reafon of Law, and the

Authorities that I fliall off'er, whether the Pro-

ceedings upon this new Pannel will not be erro-

neous ? My Lord, the Queftion is, whether as

this Cafe is, the Prifoner has had a Copy of the

Pannel of his Jury by which he is to be tried,

according as the late Law requires ? he had a Copy
of the former Pannel, and upon that Pannel Nine

were fworn, and their Names all entered upon Re-
cord, and made Parcel of the Record. Therefore

now the Queftion is, whether he can be tried up-

on a new Pannel ? We are in a Cafe that rarely

happens -, and in a Cafe of Life and Death, I know
your Lordfliip will be careful not to vary from the

ancient Practice or to make a new Precedent,

becaufe of the Confequences. It mufl: be agreed

in this Cafe, that the old Pannel upon which the

Prifoner took his Challenges, and of which Nine

were fworn, is Parcel of the Record. Now, my
Lord, to add a new Pannel, upon which Twelve

more fliall be fworn, and all this appear upon

Record, and the Prifoner tried upon the lafl:

Pannel, will not this be Error ? I offer this be-

fore the Jury be called and fworn, becaufe we
defire to be fairly tried ; and we defign to reft

upon the Fad: in this Cafe. If it fliould appear.

That he is tried upon a Pannel that is unduly

made and returned, that will be of Evil Con-

fequence one way or other. And can this be duly

made, if another appear upon Record before

it ? And can any Body fay it is quafti'd or aba-

ted ? Or can it be fo ? My Lord, in Stamford's

Pleas of the Crown, p. 155. it is faid. Ifany of

VOL.IV.

the Pannel die after the Return, and before their

Appearance, fo that there are not enough left to

make the jury, yet the Pannel fhall not be quafh'dt

nor is it abated, but it is Caufe to grant a Tales.

And certainly, my Lord, it is a ftronger Cafe,

when by reafon of Challenges, which the Law
gives the Prifoner Liberty to make, there are not
enough left, that there fhall not be a new Pan-
nel, but that a Tales fliall be granted; for if a
new Pannel might be made, it cannot appear
who were challenged, or who were admitted.
And if your Lordlhip pleafes to confider the In-

tention of the Law in giving the Prifoner Power
to challenge, is, that he may have an indifferent

Jury; but that would be prevented by fuch a
Practice as this; for when it has been difcovered

upon the old Pannel whom the Prifoner chofe,

and whom he challenged upon the new Pannel,
the Perfons challenged may be fet firfl:, and thofe^

that were chofen may be omitted, or fo poflipon-

ed, that none of them whom he thought equal

to try him, can ferve upon the Jury. And truly,

my Lord, if I am rightly informed, that is the

Cafe upon this new Pannel, fome of thofe that

were admitted and fworn are left out, and mofl:

of them, I think, are put lafl in the Pannel
whom he thought equal Men to try him, and
all thofe whom he challenged peremptorily, are

the firfl: Men in the Pannel. This, my Lord, is

the Cafe before you, and if this be admitted, the

Ufe and End of Challenges, which are in benefit

and favour of Life would be defeated. And for

Authorities in this Cafe, befides the Reafon and
Ground of the Law, many cannot be expeded,

becaufe it is a Fa£l that rarely happens. I find

none of the ancient Prad:ifers ever knew it, but

I find that a Tales ought to be granted, fo it is

faid in feveral Books, as in Stamford, 155, 156.

when ever upon the Principal Pannel, all the

Jury does not appear, or fo many of them do
not, that there are not enough left to make a.

Jury, which is our very Cafe ; then in fuch Cafe

the Pannel fhall not be quafh'd or abated ; but a

Tales granted, fo is 14 //. 7. 7. there the Que-
ffion was, whether there Ihould be a greater

Number returned upon the Tales than were in

the Principal Pannel, and there the Difference

was infiflcd upon, and agreed. That where it is

between Party.and Party, where Life is not con-

cerned, it fliall not, but where Life is concern-

ed, and the Prifoner has Power to challenge 35
peremptorily, there the Judge may award as

many upon the Tales as he pleafes, that there

may be enough to remain after the Challenges;

fo that if this old Pannel be not abated, and
could not be quafh'd, and a Tales might be grant-

ed to confift of any Number,- I conceive the

Prifoner cannot be tried upon this new Pannel,

but it will be Erroneous : and I humbly fubmic

to your Lordfliip's whether you will proceed up-

on it.

Sir B. Shower. If your Lordfliip pleafes to

fpare me a Word of the fame Side, with Submif-

fion. We think their ought to have been an Ha-
beas Corpora^ with a Tales, fuch as had been be-

fore Sworn, being to be part of the Jury now,

and that is the proper Way to bring the Prifoner

to his Trial in this Cafe ; the King's Counfel can-

not exped: we fhould produce many Precedents,

for I believe this is the Second of the Kind that

5 B ever
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ever happened, at lead, within Memory, That

a Trial in Treafon was put off pro defe^u Jura-

torum, though I have a Precedent that I think

is exprefs in the Cafe ; but we infift in the firft

Place, That a 1'ales does lie at Common- Law,

in the Cafe of Life -, and fo the Book that Mr.

Serjeant cited in Stamfordy is exprefs ; and then

we fay, that the Anfwer which we expedV, that

we are now before Juftices of Goal-Delivery, is

not fufficient, becaufe the Juftices of Goal- Deli-

very, though they do not ufually award Procefs

by way of Writ, but before their coming, they

command the Sheriff to have his County ready

there, and fo in Fad, it is a Parol Precept ; yet

when it is returned, then it is entered upon Re-

cord, either Praceptum eft Vice Comiti quod ve-

nire faceret \ or, Ideo veniat Jurata \ and the

Jury are entered upon Record : So that take it to

be before Juftices of Goal-Delivery, yet the She-

riff having returned a Pannel, and that being up-

on the File, as appears before your Eyes, in Obe-

dience to your Command, and that Copy of the

Pannel being delivered to us two Days before

Saturday laft, we humbly fubmit it to your Lord-

fhip, whether by Force of the Common-Law,
and of the late A6t of Parliament, we ought not

to be tried by that Pannel, we infift upon it,

that the Aft intends, and exprefsly defigned, that

not only the Prifoner fhould have a Copy of the

Pannel that the Sheriff returned at any time after,

but that he fhould be tried by the Pannel that we
had a Copy of at firft ; for it is not faid a Copy,

toties quoties the Court fhall think fit to award a

Precept for a new Pannel, but the Words of the

Aft are a Copy of the Jury duly returned by the

Sheriff; now this we had, and your Lordfhip

knows it is not a returned Pannel till it be in

Court, and then it becomes part of the Record :

My Lord, I do agree, the Juftices in fome Cafes

have quafh'd and fet afide Pannels and Juries, and

ordered new ones, and I confefs there was an ex-

traordinary Cafe in the Time of King Charles the

Second, which was upon the Indiftment againft

Whitehready where after the Jury Charged, and

Evidence given, the Jury was difcharged, and a

new Pannel made the next Seflions, upon which

Mr. Whitebread was Tried and Convifted ; how
juft or regular that was, I will not infift upon

now, but I am fure there were great Complaints

of that Praftice, and few Precedents can be

Ihewn of the like : But bcfides, the Parties them-

felves waved it there, no Objeftion being taken

againft it ; but we infift upon it in this Cafe, that

this being upon Record, is part of the Record,

and fo appears to the Court : If the Record in-

deed were to be made up upon a Writ of Error,

perhaps it would be no Error, becaufe it may be

they would leave it out •, but here it appears there

was a Pannel of Record before you, and this muft

either be quafh'd, or altered, or continued on by
Procefs ; you have Power to quafh it, if it be

unduly returned by the Sheriff. If there be any

evil Praftices for procuring the Pannel, either by
the Profecutor or the Prifoner ; if there be no

Freeholders return'd, or the fame happen in any

other refpeft not to be legally done according to

the Command or Precept of the Court ; but be-

caufe there is a Default of Appearance of Jurors,

no Pannel was ever quafli'd upon that Account.

Then fay we, if it be not quafh'd, this Pannel

muft continue ; for, What Ihall become of it ?

Why fhould it not continue ? It is not within the

Aft of Parliament that gives the Juftices Power
to make a new Pannel, as in the Cafe of a Grand
Jury when they are Guilty of Concealments, or
refufe to find Bills upon great Evidence, but we
have no fuch Cafe before you, nor do I know
any fuch Rule as can reach this ; fo that we take

it, there is no Difference between this Cafe, as

before Juftices of Goal-Delivery, and other Juf-

tices ; that Procefs does lie againft the Jary that

does not appear even in Treafon and Felony,

there is no Difpute, and it is very properly fo,

if it be before CommifTioners of Oyer and Ter-

miner \ firft a Venire facias, and then upon De-
fault, a Habeas Corpora, that is the proper Way ;

then take it before Juftices of Goal-Delivery,

there it is entered upon Record, Praceptum eji

Vice Comiti., &c and here is a Pannel returned by
virtue of this Precept, and fome of tae Jary do
not appear, and fo there are not enough to Try
the Prifoner after a great many Sworn and Chal-

lenged, and this entered upon Rci.ord. What
fhall become of that Panne], it cannot be quafh'd

nor abated ? My Lord, there is a ( .'afe that does

warrant that Opinion of a Tales in a Cafe of Fe-

lony ; and if there may be a Tales, then there

may be a Habeas Corpora, and there are Direfti-

ons how the Jurors fhall be Sworn again, upon
their appearance on the Habeas Corpora, and that

is Wharton's Cafe in Telverton 23.

Mr. J. Powell, jun. Do not difpute that, it

is plain, that a Tales does lie in Felony, upon
a CommifTion of Oyer and Terminer ; but can

you fhew me. Sir Bartholomew, any where, that

upon a Commiflion of Goal-Delivery a Tales does

lie ?

Sir B Shower. Sir, I can only fhew the Rcafon
of the Law, and I cannot find that does contra-

dift what we now contend for.

Mr. J. Powell. I tell you. Sir Bartholomew,

there is no Tales but with a Habeas Corpora to

bring the in firft Jurors, and that cannot be upon
a parol Precept on a CommifTion of Oyer and Ter-

miner, there goes a Venire facias, which is a

Writ upon which the Habeas Corpora may be

grounded, but there is no Venire facias upon a Com-
mifTion of Goal-Deiivery.

Sir B. Shower. Why fhould there not be a Pre-

cept in nature of an Habeas Corpora for a Jury re-

turn'd, upon a Precept as well as on a Writ ?

Mr. J. Powell. No, it never was done ; the

CommifTion of Goal-Delivery is a general Com-
mifTion that does Authorize the Sheriff to impan-
nel, and have a Jury ready at the Day appointed,

for the Delivery of the Goal, to Try the Prilb-

ners; it doth import in it felf a general Precept

for that Purpofe, before IfTue joined, which the

Sheriff cannot do in the Cafe of a CommifTion of

Oyer and Terminer, but muft have a Writ of Ve-

nire facias, after IfTue joined.

[^'irjohn Haiv/es.] Mr. Sol. Gen. In all Cafes that

they cite, there is a Writ of Venire facias, upon
which the After-procefs, by Writ, may be ground-

ed ; but here is no Foundation for any future

Procefs by Writ, becaufe it is only by Parol-

Precept.

Mr. Att. Gen. Sure thefe Gentlemen don't think

what they fay ; the Pannel is not Part of the Re-
cord, and there is no Record of it ; nothing but

the Clerk's Entry in a Paper, or Note, for his

own Memorandum.
Mr. J.
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Mr. J. Rockehy. Brother Darml, have you any

Book that fays, Juftices of Goal-Delivery muft
award a "Tales upon Default of the Jurors.

Mr. Serj. Darml. No, my Lord, I cannot fay

fo.

L. C J. Treby. Suppofe all the Jury had been
challeng'd, or dy'd.

Mr. J. Powel. There could be no quafhlng of
it, but it would fall of it felf, for want of a

J^'ry.

Mr, J. Rokehy. If, according to your Doc-
trine, we muft keep to the firft Pannel, the

Conlequence wou'd be, there would be no Trial

at all.

Sir B. Shower. Stamford makes no Difference

that I can fee.

Mr. Att. Gen. But thefe Gentlemen have been

told the Difterence upon which tlus Matter is

grounded ; a 'Talcs cannot be without a Habeas Cor-

fora., and a Habeas Corpora cannot be without a

Venirefacias ; but a Commiffion of Goal-Delivery

cannot award a Venire facias
.^ becaufe that is not to

be awarded till Iffue joined.

Mr.B. Powis. The Return of this Pannel be-

fore Juftices of Goal-Delivery, is an Ad of the

Sheritf, by virtue of the CommiiTion, and nothing

appears of Record till the Jury are Sworn.

. Mr. J. Rokeby. They objedt that it is upon Re-
cord.

L. C. J. T'reh/. By the Record, they mean the

Clerk's Note.

Mr. Att. Gen. If you pleafe to look upon the

Indiftment, there is no Entry at all, and that is

all the Record before you.

Mr. J. Bowel. Does it appear upon Record, that

Nine were Sworn ?

Mr. Baker. No, there is nothing upon the Re-

cord. _
CI. of Arr. It does not appear till the Record

is made up, and nothing is entered till Twelve

are Sworn.

Mr. Serj. Darnal. There will be a great Incon-

venience, if a Pannel may be changed at any

Time.
Mr. J. Powel. This is a Cafe that never hap-

pened before, and may be never may again.

Sir B. Shower. The Law will hold the fame, in

cafe it does appear upon Record, as well as where

it does not : But we fay, a Pannel return'd in

Court is a Record.

Mr. J. Powel. No, it will not ; becaufe, when

a Jury does appear, and the Twelve are Sworn,

then it becomes Parcel of the Record j and there-

fore IVhitebread's Cafe * was quite another Cafe,

and was indeed held to be an extraordinary Cafe,

but that comes not up to us, for there a full Jury

was Sv/orn, and Evidence given.

Mr. Serj. Darnal. It may be the fame Jury will

not be returned.

Mr. J. Powell. But if you have a Copy of the

Jury, you are at no Mifchief.

Mr. Serj. Darnal. Some that were in the former

Pannel are quite left out.

Mr. Sher. Buck. There are none left out, but

what were not Freeholders, that I know ot.

Mr. B. Powis. He fays the Fad is not true, as

you have alledged it.

Mr. Sher. Buck. And Mr. Serjeant Darnal has

been pleafed to refled upon us, as if we had

pack'd this Jury, by altering the Places of the

voL.n^
* Vol. II. p. 711
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Names, which, my Lord, we do utterly deny,
and we only left out thofe that were not Free-
holders,

Mr. B. Powis. The Sheriff fays, he has not poft-
poned any of them, and only left out thofe that
were not Freeholders.

Mr. Serj. Darnal. If the Law were as plain with
us as the Fad in that Cafe, we fhould have a very
good Cafe of it.

Mr. Sher. Buckingham. Mr. Serjeant, I have
both thePannels here; they may be compared.

Mr. Serj. Darnal. I faid no harm, Mr. Sheriff,
nor meant any Refledion upon you.

Mr. Sher. Buckingham. Mr. Serjeant was
pleafed to fay, the excepted Men were put in
the Front, and thofe that were Sworn were put
laft.

^

L. C. J. Treby. There is nothing at all in the
Objedion.

Mr. J. Powell. Really, becaufe it was opened
as a Refledion, it will be proper for the Sheriff
to clear it,

Mr. Sher. Buckingham. My Lord, the Anfwer
I give to it, is. That particularly one that was
Sworn laft Time, is now at the very Beginning of
the Pannel ; and in general, they are mix'd pro-
mifcuouHy, without any Defign or Study in the
leaft. He ftys we have left out thofe that ferved
before : I folemnly proteft, I know not one Man
returned upon the laft Pannel that is left out, un-
lefs it appeared that he is no Freeholder ; and we
had no Reafon to put in them, that we knew could
not lerve.

Mr. Serj. Darnal. That can't appear to us, that

they are not Freeholders.

Mir. J. Rokeby. But it appears to him, and there-

fore he did well to leave them out.

Mr. Sher. Buckingham. What I fay, I am ready
to give upon my C&th,

Mr. Serj. Darnal. I fay there is one Henry Bea-
dle left out, and he was one that was Sworn.

Mr. Sher. Buckingham. I will not fay for a par-

ticular Man ; I proteft that I did not know he
was left out ; if it be fo, it was by Miftake ;

for I know Mr. Beadle very well, and I take him
to be an honeft Man, and very well affeded to

the Government as any Man.
Mr. Serj. Darnal. We defired to be tried by

Men that are honeft and well-affeded to the Go-
vernment.

Mr. Sher. Buckingham. There you have of them,
Sir,

Mr. Serj. Darnal. Thofe that were Sworn are

put laft of all, and there is not above one of them
that is within polTibility of coming on again.

Mr. Sher. Buckingham. It will appear by Mr.
Cook's Challenges, and the other Pannel, that

they flood late before; and Thomas Clark., who
was Sworn the laft Time, ftands tenth Man upon
the Pannel.

Mr. Serj. Darnal. He was Sworn after we had
gone through the Pannel, and took all our Chal-

lenges, not appearing at firft.

Mr. Sher. Buckingham. I tell you you they ftand

for the moft part as they did, for ought I know.

Mr. Serj. Darnal. There is but one in Three-

fcore and Ten, that can be Sworn now, of them

that were Sworn before ; and there were Nine of

them then Sworn,

5 B 2 Mr,
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Mr. Att. Gen. That is a Miftake', Indeed there

are a great many added to the Pannel, becaufe

there was a Defed the laft Time, and therefore

now they may perhaps Hand later.

Mr. Serj. Darnal. I do not fpeak to refleft

upon the Sheriffs : I go according to my Inftruc-

tions.

Mr. J. Powell. If it had been fo, it had been

well enough, tor you muft be contented, the Court

mufl take it as the Sheriff returns it, and you have

a Copy of it.

Mr. Att. Gen. Here are four of them that were

Sworn before, that flood above fixty off in the

old Pannel.

Mr. Sher. Buckingham. The firft Man that was

Sworn, Mr. Sherbrook., flands within the firflTwelve

now, as well as before.

Mr. J. Povjell. If they had been all new, there

had been nothing in that.

Mr. J. Rokeby. Truly, I can't fee but that the

Sheriff hath done like an equal, juft, fair, and

honeft Officer.

Mr. Att. Gen. They may challenge as they will.

L. C. J. Treby. You are to confider, that this

happens becaufe you run out as far as your utmofl

Number, that Time you challenged Thirty-five

peremptorily, and divers others tor Caufe, fo as

not to leave enough for a Jury ; and from that

alone arofe a Neceffity of increafing the Number
of the Pannel.

Mr. Serj. Darnal. It was our Client that chal-

lenged them, we do not advife him whom to

challenge.

Mr. J. Rokeby., But you muft take the Confe-

quence of it, which caufcs this Addition to the

Pannel

L. C. J. treby. What do you complain of ? tliey

that are returned, are put in the lame Order as

they were before ; they that were Sworn, were

(for the moft part) late in the Pannel then, and fo

they are now. I do not find any Thing done to

the Prejudice of the Prifoner.

Mr. Serj. Darnal. If the Chriftian Names had

not been miftaken, there had been perhaps enough

to have been Sworn.

L. C. 7 treby. That's a good Argument for a

new Pannel, becaufe the Chriftian Names were

miftaken before.

Mr. J. Poxve/l. It was by Defeft of Jurors,

and therefore there was an abfolute neceffity of a

new Pannel.

L. C. J. treby. I am of the fame Opinion.

Wharton's Cafe is well known : Ic was much
cited as to another Point in Bufljel's Cafe. It was

a Trial at the King's-Bsnch Bar at Wefiminjier by
a Jury of Kent, upon an Indictment of a Mur-
der,

And I think you fay the Cafe of H.y. was be-

tween Party and Party in Appeal. And I believe

Stamford's Difcourfe, in the Place cited, relates

chiefly to Appeals.

I lliall not deny that a tales my poffibly be up-

on an Indiftment before Juftices of Oyer and ter-

miner ^ though 'tis not ufual, nor do you fhew, or

our experienced Clerks know any fuch Precedent.

I agree, that in the mentioned Cafes a tales was
proper ; for in both Cafes {viz. of Appeal and
Indi£iment removed into the King's-Bench) the

Procefs for the Jury was as it ought to be, by
Writs of Venire facias, &c. upon which a full

Jury not appearing, there muft be a tales. Bat in

proceeding to Trial before Juftices of Oyer and
terminer on fuch Indidlment as is here, though I

will not fay but they may proceed by Writ of
Venire facias, yet I do lay, that the more known
Courfe is by Precept, in nature of a Venire faci-

as : And the Ufage is, that after (and never be-

fore) the Prifoner hath pleaded not Guilty, there

goes a Precept to the Sheriff, under the Seals of
the faid Juftices of Oyer and terminer, returna-

ble at fuch Day as they fhall adjourn to, for re-

turning a Jury to Try it, (as was done lately,

upon Advice, in the Cafe of Rookwood, &c.)

and upon the Return of that, if, after Challen-

ges, there are not enough left to make a Jury,
whether thofe Juftices fhall iffue a Precept in na-

ture of a Habeas Corpora, or Deflringas with a

tales, or another Precept in the fame Form as

before, and without taking notice of the former,

is a Queftion not in Judgment before us. For,

we are about proceeding to a Trial on an Indift-

ment in this Court of Goal-Delivery, (which is

the Court wherein generally all capital Crimes are

tried, as well at this Place as at the AfTizes) and,

I think, here cannot be a tales ; I am fjre it is

not necelfary. For, Firft, Here is never any
Writ of Venire facias, &c. Secondly, Nor ever

a Precept for returning a Jury to Try a particu-

lar IfTue : But this Court takes the Pannels of Ju-
nes returned by the Sheriff, without any parti-

cular Precept to him.

The Courfe of proceeding by virtue of a Cora-

mifTion of Goal-Delivery, which is the Law in

this Cafe, ^s this, viz. There is antecedent to

the Coming of the Juftices, a general Command-
ment or Precept made, in Writing, to the Sheriff

by the faid Juftices, to return Juries againft their

Coming, for the Trying of all and fingular Pri-

foners in their Goal, whether they have pleaded

before, or fhall after. And for that Purpofe it re-

quires the Sheriff to fummon, out of all Parts of

his Country whence the Prifoners come, a great

Number of Freeholders not a-kin to the Prifo-

ners, to be at the Time and Place appointed for

holding the Court. The Sheriff, by virtue of

this general previous Precept, fummoneth many
for Jurors, and prepares diverfe feveral Pannels

of their Names, either at firft, or afterwards, as

appears neceflary, and returneth and delivereth

in one or more of thefe Pannels, from Time to

Time, as the Court does need, and call for any :

This, we know, in Fa6t, is frequently done where

the SefTions of Goal-Delivery lafts feveral Days,

and there is occafion. Though, in Suppofition of

Law, all thefe Pannels are returned, and the Tri-

als thereupon had the firft Day of the SefFions ;

and, in Law, it is intended to be but that one

Day only. The Return of this Precept it thus,

viz, Executio iflius Pnecepti patet in quibufdam

Panellis hiiic pracepto annexis, and the Pannels

are annexed, and there are often filed here divers

Pannels upon the fame general Precept, though

fometimes but One. Tiiefe Pannels are thus de-

livered into Court, and a Jury taken out of them
as there is occafion, only upon a Parol Azvardy

that is, barely the Court's calling for the fame,

without Writ or Precept in Writing, or giving

any Day for the Doing it. For this Proceeding

is immediate, for the fpeedy Delivery of Prifo-

ners ; and the Entry, after letting forth that the

Prifoner being arraigned pleads not Guilty, is,

Ideo immediatj . veniat, inde Jurata, or fiat inds
"' ''

' Jurata:
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Jurata : And this Court's being inftituted for the

fpeedy Delivery of Prifoners, and Warnings being

given long before, of their Coming, are the Caufes

why it has been always held without doubt, that

Juftices of Goal- Delivery might inquire and try

the fame Day.

If it fall out, that by reafon of Defaults, Deaths,

or Challenges, there cannot be a full Jury had out

of a Pannel, (as here there wanted three) which is

an Accident that the Court cannot know, till they

have gone through the Pannel; I think in this

Cafe, that Pannel goes for nothing, is utterly lofl

and void, and to be cad away or cancelled : For

it does not anfwer the Award of the Court, which

was to have a Jury to Try the Prifoner prefent-

]y. It is meant an effeftual Pannel that fhould

afford a full Jury of Twelve unexceptionable

Men ; and every Pannel that comes fhort in this,

is to be laid afide as a void Thing ; and then

the Court takes and makes ufe of another im-

mediately, which may not be deficient, whereby

the Award is obferved, and the prefent Service dif-

patched.

Objc£!ion. It is objefted, That the old Pannel

is Parcel of the Record in Court, and, upon that.

Nine were Sworn, and their Names are all en-

ter'd upon Record ; and now to add a new Pannel,

upon which Twelve fhall be Sworn and Try the

Prifoner; adl this appearing upon Record, it will

be Error.

Anfwer. This Objeftion Hands upon two Mif-

takes, both arifing from not obferving the Differ-

ence between Precepts and Pannels, in a Court of

Goal-Delivery and Venire facias., or Precepts and

Pannels in other Courts.

1. It fuppofcs that here will be two Pannels,

which will appear to relate to the Trial of this

Prifoner, Mr. Cook.

2. It fuppofcs that both thefe will become Re-

cords, or Parcel of the Record in Court.

If either of thefe Suppofitions prove to be a

Miftake, it will deftroy the Objeftion. I think

both are Miftakes,

I. Here is not, nor will be, nay, there ought

not to be any Pannel purporting to be returned

for the Trying of Mr. Cook, or any particular Pri-

foner or Priloners. For the Precept in this Cafe

is (not like a Fenire facias, which always refpefts

a particular Iffue between Parties therein named,

but) general, requiring the Sheriff to return Ju-

rors eYiough to Try all the Prifoners, not naming

any. And the Return, which is the Anfwer to it

by a Pannel or Pannels, is as General; the T^tle

of every Pannel being Nomina Jurator' ad Tn-

andum pro Domino Rege, and no more ; or No-

mina Juratorum ad Triandum inter Bom. Regem^

^ Prifonar. ad Barram, without naming any ot

the Prifoners, and it were abfurd if it Aiould be

otherwife : For the Precept goes to the Sheriff be-

fore the Seffions, and his Return is fuppofed to be

made at the Beginning of the ScfTions, wnen it is

r.ot known who of the Prifoners will be indided

;

or if indided, who will plead not Guilty, or

Guilty, or a Pardon, or other Plea.

When, for the Trial of a particular Prifoner

(or divers' Prifoners that are thought fit to be put

upon Trial by the fame Jury) a Jury is about to

be taken out of any Pannel, the Clerk, as he

745
goes along, may take a Note in Paper of the

Name of every one that is fworn; or he may
(and ufually doth) write Jur. on the faid Pan-
nel, againft the Name of every one Sworn * But
this Note or Mark is no Part of the Record; it

is not ex Injlitutione Legis, it is but a voluntary

Memorandum, for the Help of his Memory. If he
could fafely truft to the Strength of his Memory,
he need not write at all' on this Occafion; I

mean, not till a full Jury is Sworn^ who try the

Prifoner. But then, indeed, the Clerk muft
(from his Notes or Memory) write the Nam e of
all the Twelve, entering them on the Record of
the Indiftment, in this manner, viz. jufl after

the Ideo immediate venial inde Jurata coram pr<£-

fatis Jufiic. &c. adding, i^ Juratores Jurata il~

lius, &c. Scil. A. B. &c. Dicunt, &cc. And it is

by this only, that the Names of thofe that are

Sworn, come to be of Record ; and it is this

Entry upon the Body of the Jndiftraent alone,

that is the Record, that fhews who were Jurors

Sworn, to Try this, or that, or other Prifoner, or

Prifoners.

So that if the old Pannel were filed, and were

a Record, as the Prilbner's Counfel would fuppofe,

yet it would not thereby be made appear, that the

faid Pannel was returned, or ufed tor, or in order

to the Trial of this Prifonen

2. The old Pannel is not filed among the Re-
cords of the Court, nor ought to be. When fuch

a Pannel does not produce a Jury, the Clerks may
and ufe to throw it by, as a ufelefs Thing. Bur,

however they ufe it, we cannot allow it to be a

Record. It was received de bene effe ; it is abor-

tive and comes to nothing. And it is not every

Thing that paffeth in Court in order to a Record,

that comes to be fo, A frivolous Plea that is re-

jefted, is not recorded. A Prefentment or Bill

of Indiftment, before it is found, is not a Re-

cord : And if an Ignoramus be returned upon a

Bill of Indidmenr, it never can be a Record;

and thereupon, the Clerks do fbmetimes throw

it away, though fbmetimes they keep it ar d put

it on the File, only taking care to crofs it;

but. if they do forget to crofs it, yet it is not a

Record.

By all this it is apparent how great the Diffe-

rence is between a Precept and Pannels in this

Court, and a Venire facias and a Pannel returned

thereupon, which is ever iffued after IfTue joined,

and doth always mention the particular Parties and

Matter it relates to, and is a Record, and a Ground

for an Habeas Corpora with a ^ales, to be returna-

ble at a certain future Day.

But, in this Cafe, in this Court, it is quite other-

wife.

Sir B. Shower. Then, my Lord, fince there is

a new Pannel, we hope we Ifand in the fame Con-

dition upon the Ad of Parliament, to take Ex-

ceptions to the Indidlment before this Jury Sworn,

as we did before the other Jury Sworn, fince all

that is quite fet afide.

L. C. J. Ireby. Yes truly, I think that may be.

Mr. Att. Gen. But thefe Gentlemen would have

done well to have given notice of their Excep-

tions.

Sir B. Shower. My Lord, I Ihall not fland upon

an Exception which I think I might take to the

Word ^urmas in the Indiftment, which whether

it be Troops of Men, or Horfes, or what it is

does not appear ; but, I think, we have an Ex-
ception
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ception to the chief Overt-Aft laid in the Indifl-

ment, and that we prefume, if my Brief be right,

will be fufficient to fet afide this Indiftment:

That Mr. Cook did agree with other Traitors to

fend Mr. Charnock into France to the faid late

King James^ and King James is never mention-

ed before in all the Indiftment, that is one Ex-
ception that we have, that there is no late King
James mentioned in the Indidlment before this,

if my Copy be right, if it be otherwife, I fup-

pofe they will find it : It is laid. That Mr. Cook

aid agree to fend Charnock as a MefTenger into

France, eidem nuper Regi Jacoho, and no Rex
Jacobus is mentioned before. Then there is ano-

ther Exception, and that's this : They come and

fay, That whereas there was a War with France,

which is only in the Indictment by way of Re-

cital or Rehearfal of an Hiftory, ^od cum per

magnum Thnpus fuit i^ modo fit, &c. Mr. Cook

the Premifles knowing, did compafs and imagine

the King's Death, and did adhere to the faid

King's Enemies fuch a Day. Now, my Lord, I

do think that this can never be maintain'd, for

that Cum quoddam Bellum, &c. being an hiftori-

cal Narrative, is not pofitive enough : For adhe-

ring to the King's Enemies, being one of the

Treafons laid in the Charge, there ought to be a

War at the Time of the Adhefion, and of Ne-
ceflity then that ought to be prefented by the

Jury; for though 3'our Lordfhips can judicially

take notice of War or Peace, yet you cannot

take notice of it at fuch a particular Time, and
the Reafon is from the Notion that is in my Lord
Coke in his third Inftitutes, cap. Treafon, That
Adhefions to Rebels is not Adhefion to the King's

Enemies, for a Rebel is not faid to be an Enemy;
but it mufl be adhering to fuch an Enemy, as be-

tween whom and the King there was War at that

Time, and confequently it ought to be more pofi-

tively averred in the Indidlment, than it here is;

but as to the Overt-A6t of Mr. Cook's confulting

and agreeing to fend Charnock over to the faid late

'KAn^James,\.o give him notice of what was agreed

upon between them, when King James is not

named before, that can never be got over, with

Submiffion.

Mr. Baker. It is a Miftake of your Copy, Sir

Bartholotneiv Shower.

Mr. Att. Gen. I have looked into the Record,
and it is Jacobo Secundo nuper Regi, not DiSio.

Sir B. Shower. Then, with Submiffion, my Lord,
they cannot try us now, for we ought to have a
true Copy of the Indictment.

Mr. Baker. Upon demand. But you never de-

manded it.

Sir B. Shower. Yes, it was demanded.
Mr. Baker. Who demanded it .?

Sir B. Shower. Our Soiiicitor Burleigh.

Mr. Baker. No, he did not ; I gave it him ofR-

cioufly.

Mr. Att. Gen. With Submiflion, my Lord, it is

no Objeftion at all, that their Copy is wrong.
That fhould have been before the Prifoner had
pleaded ; for the Words of the A6t are. That he
fhall have it fo many Days before, to enable him
to plead, and he cannot be put to plead unlefs he
have a Copy of the Indidlment fo long before :

And ac Rookwood*% Trial it was faid by the Court
it could not be alledged after Plt-a pleaded

Mr. Burleigh. The Copy was given to me pub-
lickJy in Court.

Mr. Sol. Gen. Why did not your Soiiicitor com-
pare it with the Indiftment ?

Mr. Att. Gen. They might have compared it by
the Clerk's reading it to them ; but they will not

admit the Prifoner's Soiiicitor to fee the Original,

becaufe the Aft expreOy fays they fhall not have

a Copy of the Witneffes Names.
Sir B. Shower. The Officer is to deliver a true

Copy of the Indiftment.

Mr. Att. Gen. No ; the Party is to demand it

by himfelf or his Agent, and then he is to have

it ; and if he be denied, he ought to apply him-
felf to the Court, who will order the Delivery of-

it; but we ftand upon it that they cannot take

this Exception now after they have pleaded,

for the Intent of the Copy is to enable him to

plead.

L.C.J. Treby. The Copy, by the Aft of

Parliament, is to be delivered to the Prifoner,

his Attorney, Agent, or Soiiicitor, if they re-

quire the fame, and here it feems there was no
requiring of it, but it was voluntarily given ;

and now you have lapfed your Time of making
the Exception of wanting a Copy, by having

pleaded to the Indiftment, whereby you have in

etfeft admitted and declared, either that you had
a true Copy of it, or that you did not think fie

to require one ; for the Ufe of th.e Copy is to

better enable the Prifoner to plead. But when
you did plead, you took upon yourfelf to be well

able to plead without the Help of a Copy, which
you might have had upon the asking for.

Sir B. Shower. Then, my Lord, there is ano-

ther Thing in the Indiftment, That in this Overt-

Aft there is a new Time, and a new Place, and
a new Verb, and a new Faft alledged, and no
nominative Cafe : It is alledged, That Peter Cook,

at firfl, with others, did fo and fo : and then the

firfl of July to bring the Treafons aforcfaid to

effeft, there i^ alibi, (j'c. (which is very loofe,

for I know not whence the f^enue muft come)
did traiteroufly with Charnock, Friend, &c. con-

fult to procure Diver/as Turmas &' Legiones, &c.
to join with them in England, and then it comes
Csf ulterius fuch a Day, Year, and Place, did

traiteroufly agree fo and fo, and not fay who:
Now this is neither by exprefs Words, nor Rule
of Grammar to be referred to the Prifoner at the

Bar, it does not fay ipfe idem Petrus Cook ; now,
my Lord, that the King's Counfel thought it ne-

cefTary in every Overt-Aft is plain, becaufe thofe

Words are put in every other Ciaufe of the In-

diftment, in thofe Claufes that go before, and
thofe Claufes that come after ; then if they will

take it, that this Ciaufe muft refer to the next An-
tecedent, that will not do, for rhe next precedent

nominative Cafe is either Friend or Charnock : So
that this is without a nominative Cafe, and the

Precedents in my Lord Coke's Entries 361, and all

the other Books have the nominative Cafe repeat-

ed, where there is a new Time, and a new Place,

and a new Faft alledged : Now it might be true,

that the Prifoner at the Bar might be prefent, and
this fame Trealbn might be difcourfed of and agi-

tated, and there might be a Confult about this Bu-
finefs, and yet it is not neceffarily implied that he
muft confent and agree to fend Charnock into France,

upon whien the great Strefs of tne Indiftmenc Les :

Therefore we fay, thefe Words having no nomina-

tive Cafe, the Indiftment cannot hold.

Mr,
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Mr. An. Gen. My Lord, as to this Objedlion it

will receive a very plain Anfwer. Our Indidment
begins and fcts forth, that Peter Cook., the Prifoner

at the Bar, did imagine and compafs the King's
Death, and did adhere to the King's Enemies, and
thcfe are the Treafons : And then it fets forth the

Overc-A6t, that in Execution of the traiterous

Compaffings, Imaginations, aud Adhefions afore-

faid, I-pfe idem Petrns Cook., together with Sir Wil-

liam Perkins., Mr, Cbarnock, Sir Jobn Friend and
others, did propofe and confult to procure from
the French King, Forces to invade this Land; (^
uUerius, he and they did agree to fend Cbarnock to

the late King James.

Mr. J. Rokby. There's the firft naming of James
the Second, late King of England^ and there is no
eidem Jacobo I promise you,

L. C. J. Treby. Well, that Miflake is over. Pray

go on, Mr. Attorney General.

Mr. Att. Gen. My Lord, as to this Objedion

©f Sir Bartholomew Shower., he would have ipfe

idem Petrus repeated over again j and he fays

that we lay a diftinft Overt-Aft with a different

Time and Place : Now that is a Miflake too -, it

is not a different Time and Place, but the fame

Time and Place : And it mentions that cum R.

Cbarnock, J. Friend, &c. 6? cum aliis Proditoribus

conveniebat, confultabat, ^c. which he fays may re-

fer to Sir John Friend or Cbarnock : But if you

look into the Frame of the Sentence, that can ne-

ver be.

Mr. J. Rokeby. Petrus Cook is the nominative

Cafe that governs all the Verbs.

Mr. Att. Gen. And there is no other nominative

Cafe in all the Indidlment, but Petrus Cook, except

it be in a Parenthefis, and that faves the Rule of

Grammar, if there were any Thing in it, that it

mufl refer to the lafl Antecedent.

Sir B. Shower. When it comes to the Claufe that

he did procure Horfe and Arms, there the nomi-

native Cafe is repeated.

L. C. J. Treby. It would not have made it worfe,

if they had made it fo here ; but the Queftion is.

Whether it be necefTary ?

Sir B. Shower. Indiftments ought to be preeife-

]y certain ; but this wc fay is not fo.

Mr. Att. Gen. But here is as much Certainty as

to the Perfon, as can be, that he did confult with

fuch and fuch about fuch Things ; and further, the

fame Day did agree with the fame Traitors to do

fo and fo.

Mr. J. Powell. Indiftments, it is true, ought to

be plain and clear ; but I do not fee but here is

as much Certainty as can be, that he did fuch a

Day confult, and further the fame Day did agree

-with the fame Perfons.

Sir B. Shower. Who did agree, my Lord ?

Mr. J. Powel. He that did confult with them

before, and that is Peter Cook.

Mr. Att. Gen. You'd have had us to have put it

£0 every Verb, I believe.

Sir B. Shower. In Indidments no Preemption

ought to be ufed, but the Fadts ought to be dired-

iy and pofitively alledged.

Mr. J. Powell. It's true, there fhould be no Pre-

fumption, and there is none here, for certainly this

is a plain Affertion of Fad.

L.C.J. Treby. Here are two Things that are

fet forth : Firji, That Peter Cook did meet with

Sir John Friend, Sir William Perkins, and others,

and then and there did confult with them, and
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confent to procure an Invafion, and join an Infur-
reftion thereto. And, Secondly, Further with the
faid Traitors did agree to fend Cbarnock into
France. Now, what is the nominative Cafe to
this Agreement ? Is it Sir John Friend, and Sir
William Perkins ? That's impolTible : For they
could not be faid properly to meet and confult
with themfelves, every one of them with his own
felf and the reft. And then the Number, if it

had referr'd to them, fhould have been plural,

but here it is fingular, [agreavit'] and the Senfe
is no more than this; That then and there
Mr. Cook did thcct with fuch Perfons, and did
confult with them about fuch and fuch Mat-
ters, and further, did agree with them to do
thus.

Sir B. Shower. The Meaning is not to be forced
and ftrained by Inference or Prefumption, but it

Ought to be exprefs and plain.

L. C. J. Treby. Nay, you cannot exprefs it

better ; you may make a Tautology of it if you
will.

Sir B. Shower. The Paragraph is long, my Lordj-
and therefore requires the more Care to have thofe
Repetitions that are necefTary.

L. C. J. Treby. Your Objedlion to this Para-
graph is, that it is too long; but repeating the
fame nominative Cafe to every Verb, would make
it much longer.

Sir B. Shower. It cannot be underflood to mean
Peter Cook without Prefumption, which ought not
to be in an Indiftment.

Mr. Att. Gen. And as to Sir Bartholomew Show-
er's firfl Objedlion, his Copy is right too, and he
miftook the Place.

Sir B. Shower. You fhou'd have given me that

for an Anfwer.

Mr. Att. Gen. Nay, you fhould have taken more
Care, and not have made the Objedlion.

L. C. J. Treby. Truly, I think it is hardly pof-

fible to have made this better if it had been other-

wife than it is.

Mr. Serj. Darnel. My Lord, we think we have
a good Fadl of it, which we rely upon, and there-

fore do not fo much infift upon thefe Exceptions,

tho', in Duty to our Client, we mention that

which we think is necefTary, and we fubmit to

your Lordfhip.

CI. of Arr. ^ti Peter Cook to the Bar. \Which
was done.] You, the Prifoner at the Bar, thefe

good Men which you fhall hear called, and perfo-

nally appear, are to pafs between our Sovereign

Lord the King and you, upon Trial of your Life

and Death ; if therefore you would challenge

them, or any of them, your Time is to fpeak un-

to them as they come to the Book to be fworn,

and before they be fworn.

Crier. Call Sir John Sweetapple.

Sir John Sweetapple. Here.

Cook. My Lord Chief Juflice, if your Lordfhip

pleafe, I am advifed

L. C. J. Treby. Pray, Sir, fpeak out, that we
may hear what you fay: And let the Crier make
Proclamation for Silence. [Which was done.']

Cook. My Lord, before the Jury is called, I am
advifed, that if any of the Jury have faid already

that I am guilty, or they will find me guilty, or

I fhall fuffer, or be hanged, or the like, they are

not fit or proper Men to be of the Jury.

L. C. J. Treby. You fay right, Sir, it is a good

Caufe of Challenge.

Mr,
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Mr. y. Rokehy. That will be a fufficient Caufe,

if when they come to the Book, you objeft that,

and be ready to prove it.

Cook. Which is Sir John Sweetapple? [He was

Jhewn to him.}

CI. of Arr. There he is.

Cook. I challenge him.

CI. of Arr. William Walker.

Cook. Sir, have you faid any fuch Thing that

you believe me guilty ?

Mr. Walker. No, Sir.

Mr. Baker. My Lord, he is asking of the Jury-

man the Queftion.

Mr. J. Rokeby. That's a Fadl the Prifoner fhould

prove upon him.

Mr. Att. Gen. My Lord, he mufl not ask the

Jury that Queftion, Whether they have declared

before, that they will find him guilty ; that is to

make them guilty of a Mifdemeanor.

Mr. Serj. Darnel. Is it any Mifdemeanor for

mc to fay, I think or believe fuch a Man is guilty.

Mr. Att. Gen. If he be fummon'd to be of a

Jury, and declare his Opinion before-hand, it is

a Mifdemeanor.

Mr. Serj. Darnall. But fuppofe it be before he

was fummon'd ?

Mr. Att. Gen. If you make any fuch Objedion,

you muft prove it, and not out of the Juryman's

own Mouth.

Mr, Serj. Darnall. I think any Man, my Lord,

that comes to ferve upon the Jury, may be ask'd

any Queftion that does not make him guilty of any

Offence or Crime, or liable to any Puniftiment

:

Now if any of thefe Gendemen that are return'd

upon this Pannel, before the Summons have de-

clared their Opinion, that the Prifoner is guilty, or

ought to fuffer, with Submiflion, the Prifoner

may ask fuch a Queftion, Whether he have faid

fo, yea or no ?

Mr. y. Powell. He cannot upon a Foyer Dire be

ask'd any fuch Queftion.

Mr. J. Rokehy. It is not denied to be a material

Objedtion, but it muft be made out by Proof

L. C. y. Treby. You put it too large. Brother

Darnall, you may ask upon a Foyer Dire, whether

he have any Intereft in the Caufe; nor fliall we
deny you Liberty to ask whether he be fitly qua-

lified, according to Law, by having a Freehold

of fufficient Value; but that you can ask a Juror

or a Witnels every Queftion that will not make
him criminous, that's too large : Men have been

ask'd. Whether they have been convided and

pardon'd for Felony, or whether they have been

whip'd for Petty Larceny -, but they have not

been obliged to anfwer ; for, tho' their Anfwer

in the affirmative will not make them Criminal,

or fubjeft them to Punifhment, yet they are Mat-
ters of Infamy, and if it be an infamous Thing,

that's enough to preferve a Man from being bound
to anfwer. A pardon'd Man is not guilty, his

Crime is purged; but merely for the Reproach

of it, it fhall not be put upon him to anfwer a

Queftion whereon he will be forced to forfwear

or difgrace himfelf. So Perfbns have been excu-

fed from anfwering whether they have been com-
mitted to Bridewell as Pilferers or Vagrants, or to

Newgate for Clipping or Coining, ^c. Yet to be

fufpe<5ted or committed is only a Misfortune and

Shame, no Crime. The like has been obferved in

other Cafes of odious and infamous Matters which

were not Crimes indidable. But to keep to our

Cafe, 'tis true, a Juror may be challenged being

an Alien, or being a Fillain ; but where the Matter
apparently carries Crime or Shame, it fhould be
proved ; the Oudawry fhould be proved, and fo

fhould the being a Fillain. Yet that is no Crime,
tho' it be an Ignominy.

Mr. Serj. Darnall. But, my Lord, I take this to

be no manner of Infamy at all, there is nothing of
Crime, nor nothing of Reproach, but only a de-

claring of a Man's Opinion.

L. C. y. Treby. Truly, I think otherwife; I take
it to be at leaft a fcandalous Misbehaviour, and
defervedly ill-fpoken of, for any Man to prejudc^e,

efpecially in fuch a heinous Matter. I think it is a
very (hameful Difcovery of a Man's Weaknefs
and Rafhnefs, if not Malice, to judge before he
hears the Caufe, and before the Party that is ac-

cufed could be tried. But, it feems, by what the
Prifoner fays, that he would ask all the Jurors,
whether they have not faid, that he was guilty,

or that they would find him guilty, or that he
fhould be hanged, or the like : Which fprefuming
him innocent) is to ask whether they have not
defamed and flandered him in the higheft Deo-ree

;

and to force them to difcover that they have a
mortal Hatred to him, and come with a malicious

Refolution to convift him : Which; admitting they
are not punifhable by our Law, yet are Things fo

deteftably wicked and fo fcandalous, as are not fit

to be required to be difclofed by and againft them-
felves.

Mr. Serj. Darnall. Pray, my Lord, what is more
common than for a Man to fay, before he is fum-
moned to be upon a Jury, when he hears a Fadt
reported concerning fuch a one, to fay I believe

he is guilty, or I am of Opinion he is, and I am
fure he will be hanged, and yet there is no Crime
in this.

L. C. y. Treby. Truly, Brother Darnall, I know
not how you may approve of fuch a Man, but

I'll affure you I do not. I take the Queftion not

to be concerning a Man's difcour^m^ fuppofitively %

as, if upon hearing News, or a Report of clear

Evidence, a Man fhould fay, Suppcjing this to be

true, fuch a Man is guilty, and Ifhould find him fo

if I were of his yury. This might not be fufficient

to fet afide a Juror : For this has been a general

Difcourfe among the Subjedls upon Occafion of
this Confpiracy ; and it imports that if Evidence
fhould not be true and clear, he would acquit him.
And fo he is, as he fhould be, indifferent. But if

a Man, qualified for a Juror, affirm ^o/?/;w^ that

fuch a Prifoner is guilty, and that he will find

him fo whatever Evidence or Proof be given of

made to the contrary, I think that may be a Mif-
demeanor punifhable as an owning and encourag-

ing of Falfhood, Perjury, and Injuftice, and a Con-
tempt and Scandal to the Juftice of the Kingdom.
Tho' I hope and believe that no Man hath fo de-

meaned himfelf

Mr. y. Powell. In a Civil Cafe it would be a good
Caufe of Challenge. If a Man have given his

Opinion about the Right one way or other, may
you not upon a Foire dire ask him whether he hath

given his Opinion one way or other.? I believe it

may be ask'd in a Civil Caufe, becaufe he may have

been a Refferree ; but if you make it Criminal it

cannot be ask'd, becaufe a Man is not bound to ac-

cufe himfelf; now the Difference lies in the Nature

of the Caufe, it is not Criminal in a Civil Cafe for

a Man to fay he was an Arbitrator in fuch a Cafe,

and, upon what appeared before him, he was of
fuch an Opinion.

Mr,
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Mr. An. Gen. But, my Lord, it is a different

Cafe to give an Opinion about the Right between
Party and Party, where a Man has been an Arbi-

trator and fo in the Nature of a Judge, and
where a Man is to go upon a Jury in the Cafe of
Life and Death, and before the Evidence given,

he declares his Opinion without hearing the

Caufe,

Sir. B. Shower. My Lord, we know feveral of

the Trials have been printed, and the Names of

feveral Perfons mentioned, and upon reading of
the Trials or converfing about them, Men are apt

to give their Opinions one way or other.

Mr. Serj. Darml. It is only an Objc6tion in

Cafe he has done it.

Mr. J. Rokeby. But, Brother, how can you ask

him the Queflion ?

Mr. Serj. Darnal. If the Court are of Opinion
that it is fuch a Crime that it cannot be ask'd, as

tending to make a Man accufe himfelf of an infa-

mous Crime, then we fubmit it to you, and I

confefs we mufl not ask it ; but we cannot ap-

prehend that there is either Crime or Infamy in

it, tho* we think it is an Objedlion and a good
Caufe of Challenge.

Mr. B. Powys. I think, tho' it be not fuch a

Crime as infamous upon which a Man is not to

be credited, for that is Infamy in the Eye of the

Law, whereby a Man is prejudiced in his Credit

;

yet however it is a fhameful Thing for a Man to

give his Judgment before he hath heard the Evi-

dence, and therefore I think you ought not to ask

him it, to make him accufe himfelf, if it be an

opprobrious Matter upon him.

Mr. Serj. Darnal. Truly, my Lord, I always

took it to be the Rule, if the Thing asked to the

Perfon returned be not criminal nor infamous, the

Party that is ask'd ought to anfwer to it.

L. C J. Treby. I would fain know if you fliould

ask any of the Jury-men this Queflion, whether

he be guilty of all the Crimes that are pardoned

by the lafl A6t of Grace, he be bound to anfwer

it?

Mr. Serj. Darnal. Undoubtedly we cannot ask

any fuch Queftion ; no, not to any one of the

Things therein mentioned.

L. C. J. Treby. But yet you will force him to

difcover a Crime (if it be one) that is unpar-

doned.
• Mr. J. Powell. Certainly you go too far. Bro-

ther, for no Man is obliged to charge himfelf with

what is Criminal, but whether this be Criminal to

fay, I believe fuch a one will be hanged, is of ano-

ther Confideration.

Mr. J. Rokeby. But I think it mufl be proved

upon him if any Obje<5tion be made.

Sir B. Shower. My Lord, it will be no eafy

Thing to bring WitnefTes to prove this matter,

and therefore we would have it from his own
Mouth.

Mr. y. Rokeby. And it is a very hard matter

for a Man to be put upon proving every Difcourfc

that he has had about the publick Affairs of the

Time.
Mr. Recorder. The Reafon of your Exception

is, that he has declar'd his Opinion before- hand,

that the Party would be hanged or would fuffer,

that's a Reproach and a Reflexion upon a Wife

Man fo to do ; and if they can prove it upon

Iiim, let them do it : But whether you fhould ask

him fuch a Queftion, Whether he be a Fool or a

Vol. IV.
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Knave for the giving an Opinion one way or other,
that's the Qjeflion before us.

Mr. Serj. Darnal. My Lord, we do not offer it

to the Court as an Objedion that he is not a wife
Man.
Mr. Att. Gen. But what a Man does utter im-

prudently, may occafiona Prejudice againfl him,
and therefore ought to be proved, and not he to
prove it himfelf.

L. C. J. Ireby. Efpecially being a Freeholder of
London, and taking notice of what is done in
London ; and if he does take notice of the Fa6l,
and does previoufly give his Opinion of a Matter
which he may be called upon a Jury to try, this

is an Indifcretion and a Reproach to him, and I
think a Mifdcmeanour,
Mr. Serj. Darnal. My Lord, I acknowledo-e ic

is ill done of him, that is, indifcreetly and not
wifely, and we would have difcreet and wife Men
upon our Jury.

Mr. Cowper. My Lord, Mr. Serj. Darnal will

make it fo little a Thing at lafl, thatitvvrill amount
to no Caufe of Challenge, if it were even prov'd
againft him, which we infift it ought to be, it be-
ing their Objeftion, and the Party not being
bound to prove it againfl himfelf; but truly wc
think there is more in it than fo, becaufe it is an
unjufl prejudging of a Man before he is tried and
heard, and if fo, it is a Thing that he ought not
to accufe himfelf of, and therefore wc oppofe the
asking any fuch Queflion.

Mr. Serj. Darnal. Our Objedlion is not becaule

it is an Offence to declare a Man's Opinion upon a
Fa6t reported, but becaufe it fhews he has a fet-

tled Opinion againfl the Perfon of his Guilt, and
fo he is not fo equal a Man to try him.

L. C. J. Treby. And is that like an honefl Mart
and a Freeholder of London, (who ought to be
indifferent) to come with a fettled Opinion againfl

a Man, when he is to be one of his Jury ?

Mr. Serj. Darnal. Well, my Lord, we have
been heard, and fubmit it to the Judgment of the

Court.

L. C. J. Treby. Truly^ I think it refleds both
Difhonefly and Difhonour upon him, and there-

fore thefe Queftions ought not to be &5k'd. The
Queflion is not whether a Man (if ever fuch a Man
there were) that hath fo refolved and declared

fhall be fworn .? No ^ he is not fit to ferve upon a

Jury. But the Queflion is. How this fhall be

difcovercd, by his own Oath or by other Proof? I

think it ought to be made appear by other Proof,

if true. A Man attainted of Felony, Forgery,

falfe Verdi(5l, or Perjury, ought not to ferve on a

Jury, yet he fhall not be examined concerning the

lame on a Voire dire. And if there be in Court a

Copy of fuch Judgment carefully examin'd and

kept by himfelf, he fhall not be forced to anfwer

whether it be a true Copy ; tho' his Anfwer could

not fubjed: him to any further Penalty.

Mr. Serj. Darnal. My Lord, I hope no Gentle-

man of the Jury has done it

L. C. y Treby. I hope no Freeholder of London

is fb indifcreet or fo unjufl. But if any Man in

this Pannel have any particular Dilpleafure to the

Prifbner, or be unindifFerent, or have declared

himfelf fo, I do admonifh and defire him to dif-

cover fo much in general; for it is not fit, nor

for the Honour of the King's Juftice, that fuch a

Man fhould ferve on the Jury.

C Mr.
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Mr. Serj. Darnal. We hope fo too. We hope

that all that are returned upon the Jury are dif-

creet and impartial Men.
CI. of Arr. Well, Sir, what fay you to this Gen-

tleman Mr. Walker ?

Cook. I challenge you. Sir.

CI. of Arr. Nathanael hong.

Sir B. Shower. My L.ord, we think he may ask

if they have a Freehold or no ; becaufe the Law
requires that Qualification, and the Prifoner not

being able to prove the Negative, it puts the Proof

of the Affirmative upon the Perfon himfelf

Mr.Att. Gen. What does Sir Bartholomew mean?

would he have the Jury-men bring their Evidences

with them to prove their Freehold ?

L. C. J. Treby. No fure, Mr. Attorney ; but to

ask the Queftion was allowed him the laft Time,

and we will not deny him the fame juft Favour

now.

Cook. Are you a Freeholder, Sir, in London of

the Value of lo /. a Yeari*

-Mr. Long. Yes, Sir.

Cook. Were you of the Grand-Jury when the

Bill was found againft me i

Mr. Long. No, Sir.

Cook. I challenge you. Sir.

CI. of Arr. William Carhonell.

Mr. Carhonell. My Lord, 1 am no Freeholder,

L. C. J. Treby. What, does he fay he has no

Freehold ?

CI. of Arr. Yes, my Lord.

L. C. J. Treby. Then he muft be fet afide.

CI. of Arr. Jofhua Fofier.

Mr. Fofier. My Lord, I am no Freeholder in

London neither.

Mr. Att. Gen. My Lord, we defire they may be

fworn whether they have a Freehold or not.

CI. of Arr. Hold Mr. Carhonell and Mr. Fofier

the Book, [Which was done feverally.'] Tou

fhall true Anfzver make to all fuch ^eflions as fhall

be askedyou by the Court. So help you God.

Mr. Att. Gen. Ask him if he hath not a Free-

hold in London ?

Mr. Carhonell. No, I have not.

CI. of Arr. Have you or any Body in Truft for

you a Freehold in London of the Value of lo /. a

Year?
Mr. Carhonell. No, Sir.

CI. of Arr. Jofhua Fofier, have you or any in

Truft for you any Eftate of Freehold in London of

the Value of lo /. a Year ?

Mr. Fofier. No, Sir.

CI. of Arr. Jofeph Billers.

Cook. I defire they may be called in the Order

as they are in the Pannel ; you have not called

John Ewen, whx> is next.

CI. of Arr. I do call them in Order ; As for Mr.
Ewen, one hath made Oath that he is fick, and is

not able to come hither. What fay you to Mr.
Billers? There he ftands.

Cook. Sir, are you a Freeholder of lO /. a Year
within the City of London ?

Mr. Billers. Yes, Sir,

Cosh. Was you of the Grand-Jury, Sir, when
the Bill was found againft me ?

Mr. Billers. No, Sir.

Cook. I challenge you.

a. of Arr. John Child.

Cook. Sir, are you a Freeholder within the City

of London?

Mr. Child. Yes, Sir.

Cook. Of lo/. a Year.

^

Mr. Child. Yes, Sir.

Csok. Were you of the Grand-Jury when the

Bill was found againft me ?

Mr. Child. No, Sir.

Cook. 1 challenge you.

CI. of. Arr. Edward Leeds.

Cook. Sir, are you a Freeholder within the City

of London of lo /. a Year ?

Mr. Leeds. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Leeds. No, Sir.

Cook. I challenge you.

L. C. J. Treby. What Queftion was that he ask-

ed him ?

CI. of Arr. Whether he were one of the Grand-

Jury that found the Bill.

L. C. J. Treby. A very proper Queftion : For
an Indifter ought not to be a Trier.

Q. of Arr. Thomas Clark.

Cooky Sir, are you a Freeholder within the City

of London of lo /. a Year.

Mr. Clark. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Clark. No, Sir.

Cook. I challenge you.

CI. of Arr. Nathan Green.

Cook. Are you a Freeholder, Sir, within the City

of London of the Value of lo /. a Year ?

Mr. Green. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Green. No, Sir.

Cook. I challenge you.

Cl. of Arr. Henry Sherbroks.

Cuok. I have nothing to fay againft him.

Cl. of Arr. Then hold Mr. Sherbroke the Book.
[Which was done.] Look upon the Prifoner. Ton
fhall well and truly try, and true Deliverance make
between our Sovereign Lord the King and the Pri-

foner at the Bar, (whom you fhall have in Charge)

according toyour Evidence. So help you God.

Then Mr. Sherbroke was put into the Place ap-

pointedfor the Jury.

Cl. of Arr. Henry Dry.

Cook. Sir, are you a Freeholder in the City of
London of the Value of lo/. a Year?
Mr. Dry. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Dry. No, Sir.

Cook. Sir, I challenge you.

Cl. ofArr. Jofeph Morewood.

Cook. Sir,Have you a Freehold in London of the

Value of lol. a Year ?

Mr. Morewood. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Morewood. No, Sir.

Cook. Sir, I challenge you.

Cl. of Arr. Richard Greemvay.

Cook. Are you a Freeholder of i o /. a Year in

London ?

Mr. Greenway. Yes, Sir,

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Greemvay, No, Sir.

Cook,
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Cock. Sir, I challenge you.

CI. of Arr. John Sherbrook.

Cook. Sir, Are you a Freeholder in the City of
London, of lo/. a Year?

Mr. Sherbrook. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Sherbrook. No, Sir.

Cook. Sir, I challenge you.

CI. of Arr. 'Thomas Emmes.
Cook. Are you a Freeholder, Sir, within the City

of London of lo/. a Year.^

Mr. Emmes. Yes, Sir.

Cook. Were you of the Grand-Jury that found
the Bill againit me ?

Mr. Emmes. No, Sir.

Cook. I challenge you.

CI. of Arr. Samuel Jackfon.

Cook. Sir, Are you a Freeholder within the City

of London of lo/. a Year?

Mr. Jackfon. Yes, Sir.

Cook. Were you of the Grand-Jury that found

tlie Bill againft me ?

Mr. Jackfon. No, Sir.

Cook. Sir, I challenge you.

CI. of Arr. Henry Hunter.

Cook. Are you a Freeholder, Sir, in London^ of
the Value of i o /. a Year ?

Mr. Hunter. Yes, Sir.

Cook. Were you of the Grand-Jury that found
the Bill againft me ?

Mr. Hunter. No, Sir.

Cook. I challenge you.

CI. of Arr. John Deacle.

Cook. Sir, Are you a Freeholder within the City

of London of the Value of lo /. a Year ?

Mr. Deacle. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Deacle. No, Sir.

Cook. I challenge you.

CI. of Arr. John Cullum.

Cook. I accept of him. \^He wasfworn."]

__.A CI. of Arr. Thomas Shaw.

Cook. I accept of him. [Fie was fworn.J

CI . of Arr. George Juyce.

Cook. Sir, Are you a Freeholder within the City

of London of lo/. a Year?

Mr. Juyce. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Juyce. No, Sir.

Cook. I challenge you.

CI. of Arr. Richard Young.

Cook. I have nothing to fay againft him. \He

ivas fworn.^

CI. of Arr. John Hedges.

Cook. Sir, Are you a Freeholder within the City

of London of lol. a Year?

Mr. Hedges. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me?
Mr. Hedges. No, Sir.

Cook. I challenge you.

CI. of Arr. John James.

Cook. Sir, Are you a Freeholder within the City

of London of lo/. a Year?

Mr. James. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. James. Ho^ Sit.

Vo Ju. IV.

Cook. I challenge yod.

CI. of Arr. Thomas Poole.

Cook. Sir, Are you a Freeholder within the City

of London of lol. a Year ?

Mr. Poole. Yes, Sir.

Cook. Were you of the Grand-Jury that found
the Bill againft me ?

Mr. Poole. No, Sir.

Cook. I challenge you.

CI. of Arr. Peter Parker.

Cook. Sir, Are you a Freeholder in the City of
London of lo/. a Year?

Mr. Parker. Yes, Sir.

Cook. Were you of the Grand-Jury that found
the Bill againft me ?

Mr. Parker. No, Sir,

Cook. I challenge you.

CI. of Arr. William Wilkinfon.

Mr. Wilkinfon. My Lord, I am no Freeholder

in London. '

\_To which he was fwofn.l

CI. of Arr. Henry Mitchel.

Cook. Hold, Sir, here Thotnas Man in my Panne!

is next.

CI. of Arr, There is Oath made that he is fick

in Bed. What fay you to Mr. Mitchel?

Cook. Sir, have you a Freehold of lo/, a Year
in the City of London ?

Mr. Mitchel. No, Sir. [To which he was/wornij

CI. of Arr. Richard Ryder.

Cook. Sir, Have you a Freehold of I o /. a Year
in the City of London ?

Mr. Ryder. Yes, I have. Sir , but I live in a
Parifh that never ferve upon any Juries, nor ever

did in the Memory of any Man.
CI. of Arr. But have you a Freehold of lo /. a

Year?

Mr. Ryder. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Ryder. No, Sir.

Cook. Sir, I challenge you.

CI. of Arr. Richard Temple.

Mr. Temple. My Lord^ I am no Freeholder,

[To which he was fworn'\

CI. of Arr. Peter Walker.

Cook. Sir, are you a Freeholder of the City of

London of lo/. a Year?
Mr. Walker. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Walker. No, Sir.

Cook. I challenge you,

CI. of Arr. Thomas Pijlol.

Mr. Piftol. I am no Freeholder. [To which hi

was fworn.']

CI. of Arr. John Hunt.

Mr. Hunt. My Lord, my Name is tniftakenj

my Name is William Hunt.

L. C. J. Treby. Then you muft go on to ano«

then

CI. of Arr. John Hardret.

Mr. Hardret. I am no Freeholder of lo/. %

Year. [To which he was Jworn.'j

CI. of Arr. John Hammond.

Cook. Are you a Freeholder, Sir, of lol. a

Year in London ?

Mr. Hammond. Yes, Sir,

5 C 2 Co^h
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Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Hammond. No, Sir.

Cook. I challenge you.

CI. of Arr. John Cooper.

Cook. I accept of him. [He wasfcvorn.']

CI. of Arr. Jojfelin Roberts.

Cook. Sir, Are you a Freeholder within the City

of London of lo/. a Year ?

Mr. Roberts. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill agaift me ?

Mr. Roberts. No, Sir.

Cook. I challenge you.

CI. of Arr. Jonathan Micklethwait.

Cook. I have nothing to fay againft him. [He
was /worn.]

CI. of Arr. Richard Chi/well.

Cook. Sir, Are you a Freeholder within the City

of London of i o /. a Year ?

Mr. Chifwell. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me .?

Mr. Chifwell. No, Sir.

Cook. I challenge you.

CI. of Arr. Jofeph Thompfon.

Cook. Sir, Arc you a Freeholder of the City of

London of lo/. a Year?

Mr. T'hompfon. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ^

Mr. Thompfon. I was returned upon the Grand-

Jury, but did not ferve.

Cook. I challenge you,

CI. of Arr. Edward Brewfier.

Cook. Sir, Are you a Freeholder of the City of

London of lO /. a Year ?

Mr. Brewjier. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me .?

Mr. Brewjier. No, Sir.

Cook. I challenge you.

CI. of Arr. George Gooday.

Mr. Gooday. My Lord, I am no Freeholder.

[To which he was fworn.']

CI. of Arr. Abraham Hickman.

Cook. Sir, Arc you a Freeholder of the City of

London of lo /. a Year ?

Mr. Hickman. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Hickman. No, Sir.

Cook. I challenge you.

CI. of Arr. George Grove.

Cook. Sir, Are you a Freeholder of the City of

London of i o /. a Year .''

Mr. Grove. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me .?

Mr. Grove, No, Sir.

Cook. I challenge you.

CI. of Arr, Nathanael fVyerfden.

Cook. Sir, Are you a Freeholder of the City of

London of lo/. a Year ?

Mr. Wyerfden. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Wyerfden. No, Sir.

Cook. I challenge you. My Lord, I defirc to

know how many I have excepted againft.

CI. of Arr. One and Thirty.

Mr. Burleigh. Write, write.

CI. of Arr. Samuel Blewitt.

Cook. Sir, Are you a Freeholder of the City of
London of id/, a Year ?

Mr. Blewitt. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me ?

Mr. Blewitt. No, Sir.

Cook. I challenge you.

CI. of Arr. John Wolfe.

Cook. I accept of him. [He wasfworn.']

CI. of Arr. William Smith.

Cook. Sir, Are you a Freeholder of the City of

London of lo/. a Year ?

Mr. Smith. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft me .''

Mr. Smith. No, Sir.

Cook. I challenge you.

CI. of Arr. John Bickley.

Mr. Bickley. My Lord, I don't look upon my
felf as a Freeholder.

L. C.J. Treby. Why fo. Sir?

Mr. Bickley. I have a Leafe for one and Fifty

Years, my Lord, of my Houfe, and there is a ve-

ry little Piece of Ground adjoining to it that was
very convenient for me to lay to my Leafe ; there

is no way to it but through my Houfe i it is a
Thing that never was let for any Thing, and it

is not worth the Building.

L. C. J. I'reby. What Eftate have you in it ? Do
you pay a Ground-Rent for it ?

Mr. Bickley. My Lord, I bought that little Piece

of Ground for the Conveniency of my Leafe.

L.C.J. Treby. But did you purchafe it for Term
of Years, or to you, and to your Heirs?

Mr. Bickley. Nay, I bought it for ever, my Lord.

L. C. J. Treby. Then you have a Freehold in it.

What's the Value of it ?

Mr. Bickley. Truly very little, my Lord.

L. C. J. Treby. I don't know any Body can

judge of the Value of it but your felf. Is it worth

id/, a Year?
Mr. Bickley. My Lord, I can't value it at Ten

Pound a Year, it never coft me Forty Pound.

L.C.J. Treby. Then for Eftate you are well

enough, but for Value you are a litrie under.

CI. of Arr. Thomas Collins.

Cook. I accept of him. [He wasfworn.}

CI. of Arr. John Watfon.

Cook. I do not challenge him. [He wasfworn.}

CI. of Arr. Benjamin Hooper.

Cook. I accept of him. [He was fworn.}

a.of Arr. John Wells.

Cook. Sir, Are you a Freeholder of the City of

London of lO /. a Year ?

Mr. Wells. Yes, Sir.

Cook. Were you of the Grand-Jury that found

the Bill againft mc ?

Mr. Wells. No, Sir.

Cook. I challenge you.

CI. of Arr. John Hibbart.

Cook. Sir, Are you a Freeholder of the City of

London of lO /. a Year ?

Mr. Hibbart. Yes, Sir,

Cook. Were you of the Grand-Jury that found

the Bill againft me?
Mr. Hibbart. No, Sir.

Cook. I challenge you.

CI. of Arr. Mr. Cook., you have challenged your

full Number. Q,^ 'DanielWray. [He was fworn.}
CI.
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CI. of Arr. John Pettii, [He was fworn.] Crier

Countez.

Henry Sherhrook.

Crier. One, i^c.

CI. of Arr. 'John Petttt.

Crier. Twelve good Men and true, fland toge-

ther, and hear your Evidence.

The Names of the Twelve fworn are as follows

:

Henry Sherhrook,

John CuUum,

Thomas Shaw,

Richard Toung,

John Cooper,

Jonath. Micklethwait,^

John Wolfe,

Thomas Collins,

John JVatfon,

Benjamin Hooper,

Daniel Wray, and
^ohn Pettit.

CI of jirr. Crier, Make Proclamation.

Crier. O Yes, If any one can inform my Lord,

the King's Juftices, the King's Serjeant, the King's

Attorney-General, or this Inqueft now to be ta-

ken of the High-Treafon whereof Peter Cook, the

Prifbner at the Bar, (lands indifted, let them come
forth and they (hall be heard, for the Prifoner now
ftands at the Bar upon his Delivercnce, and all

others that are bound by Recognizance to give

Evidence againft the Prifoner at the Bar, let them

come forth, and give their Evidence, of they for-

feit their Recognizance.

h. C. J. Treby. You muft make room for thofe

Twelve Gentlemen that are fworn, that they may
beateafe; and for thofe that are not fworn, their

Attendance may be fpared.

CI. of Arr, Peter Cook. Hold up thy Hand.

\Which he did.} Gentlemen, you that are fworn,

look upon the Prifoner, and hearken to his Caufe.

He (lands indidled in London, by the Name of Pe-

ter Cook, late of London, Gentleman ; For that

whereas an open and notorioufly publick and rnofb

fharp and cruel War, for a great while hath been,

and It is by Land and by Sea carried on, and pro-

fecuted, by Lewis the French King, againft the

moft Serene, moft llluftrious and moft Excellent

Prince, our Sovereign Lord William the Third, by

the Grace of God, of England, Scotland, France,

and Ireland, King, Defender of the Faith, ^c.

All which time, the faid Lewis the French King,

and his Subjedls, were, and yet arc Foes, and Ene-

mies of our faid Lord the King that now is, Wil-

liam the Third, and his Subjc6ts, he the faid Pe-

ter Cook, a Subjeft of the faid Lord the King that

now is, of this his Kingdom of England, well

knowing the PremilTes, not having the Fear of

God in his Heart, nor weighing the Duty of his

Allegiance, but being moved, and feduced by the

Inftigation of the Devil, as a falfe Traitor againft

the (aid moft Serene, moft Mild, and moft Excel-

lent Prince, our Sovereign Lord, William the

Third, now King of England, his Supreme, True,

Rightful, Lawful, and undoubted Lord, the Cor-

dial Love, and true, and due Obedience, Fideli-

ty, and Allegiance, which every Subject of the

faid Lord the King that now is, towards him our

faid Lord the King, (hould bear, and of Right is

bound to bear, withdrawing, and utterly to ex-

tinguilli. Intending, and Contriving, and with all

•his Strength, purpofing, and defigning the Govern-

ment of this Kingdom of England, under him our

faid Lord the King that now is of Right duly, hap-

pily, and very well eftablilhed altogether to fub-

vtrt', change, and alter, and his Faithful Subjects,

and the Freemen of this Kingdom of England, in-

to intolerable, and miferable Servitude to the a-

forefaid French King to fubdue, and enthral ; the

Firft Day of July, in the Seventh Year of the

Reign of our laid Lord the King that now is, and
divers Days, and Times, as well before as after,

at London, in the Parilh of St. Peter Cornhil, in the

Ward of Lime-ftreet, FalHy, MaliciouQy, Devil-
ilhly, and Traiteroufly did Compafs, Imagine, and
Contrive, Purpofe, and Intend, our faid Sove-
reign Lord the King that now is, then his Supreme,
True, Rightful, and Lawful Lord, of and from
the Regal State, Title, Honour, Power, Crown,
Empire, and Government of this Kingdom of Eng-
land, to depofe, caft down, and utterly deprive,

and the fame our Lord the King to Death, and fi-

nal Dcftrudion to bring, and the aforefaid Lewis
the French King, by Armies, Soldiers, Legions,
and his Subjefts, this Kingdom of England to in-

vade, fight with, conquer and fubdue, to move,
incite, procure and affift, and a miferable Slaugh-

ter among the Faithful bubjefts of our faid Lord
King William, throughout this whole Kingdom of
England, to Make, and Caufe. And further, That
the faid Peter Cook, during the War aforeiaid, to

wit, the aforefaid Firft Day of July, in the fe-'

venth Year abovefaid, and divers other Days and
Times, before and after, at London aforefaid, in

the Parilh and Ward aforefaid, to the faid Foes,

and Enemies of the fame our Lord the King, did

adhere, and was affifting : And his aforeiaid moft
wicked, and devilifh Treafons, and Traiterous

CompafTings, Contrivances, Intentions, and Pur-

pofes aforefaid, to fulfil, perfeft, and bring to Ef-

fe6t, and in Profecution, Performance, and Exe-
cution of that traiterous adhering, he the faid Pe~
ter Cook, as fuch a falfe Traitor, during the War
aforefaid, to wit, the fame Firft Day of Ja^, in

the Year abovefaid, at London aforefaid, in the

Parilh and Ward aforeiaid, and divers other Days,

and Times, as well before as after, there and elfe-

where in London aforefaid, falfly, malicioufly, ad-

vifedly, fecretly, and traiteroufly, and by Force,

and Arms, with one Robert Charnock, Sir John
Friend, and Sir William Perkins, Knights, (which

faid Robert Charnock, Sir John Friend, and Sir Wil-

liam Perkins, were lately feverally duly Convifted,

and Attainted of High-Treafon, in Contriving and
Confpiring the Death of our faid Lord the King
that now is) and with divers other falle Traitors

to the Jurors unknown, did meet, propofe, treat,

confult, confent, and agree to procure from the

aforefaid Lewis the French King, of his Subjedls,

Forces, and Soldiers, then, and yet Foes, and
Enemies of our faid Sovereign Lord William, now
King of England, &c. great Numbers of Soldiers

and Armed A4cn, this Kingdom of England to In-

vade and Fight with, and to Levy, Procure, and
Prepare great Numbers of Armed Men, and

Troops, and Legions againft our faid Lord the

King that now is, to rife up and be formed, and

with thofe Foes and Enemies, at and upon fuch

their Invafion and Entry within this Kingdom of

England, to join and unite. Rebellion and War
againft our faid Lord the King that now is, within

this Kingdom of England, to make, levy, and

carry on -, the fame our Lord the King lb, as afore-

faid, to Depofe, and him to Kill and Murder :

And further, with the faid falfe Traitors, the fame

Firft Day of July, in the Year abovefaid, at Lon--

don aforefaid, in the Parifh and Ward aforefaid,

traiteroufly
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traiteroufly did confult, confent, and agree to fend

the aforefaid Robert Charnock as a Meflenger from

him the faid Peter Cook^ and the fame other Trai-

tors, as far as, and into the Kingdom of Francey

in Parts beyond the Seas, unto James the Second,

late King of England^ to propofe to him, and to

requeft him to obtain from the aforefaid French

King, the aforefaid Soldiers and Armed Men for

the Invafion aforefaid to be made, and Intelligence

and Notice of fuch their traiterous Intentions and

Adherings to the faid late King James the Se-

cond, and the faid other Foes and Enemies, and

their Adherents, to give and Ihew, and them to

inform of other things, Particulars and Circum-

ftances thereunto referring, for the Afllftance, A-
nimating. Comforting, and Aid of the faid Foes

and Enemies of the faid Lord the King that now
is, in the War aforefaid : And to ftir up and pro-

cure thofe Foes and Enemies the readilier, and

more boldly this Kingdom of England to in-

vade; the Treafons, and traiterous Contrivances,

CompafTings, Imaginings, and Purpofes of the

faid Peter Cooke aforefaid, to perfed: and fulfil

;

alfo the fame firft Day of July^ in the Seventh Year

abovef^id, at London aforefaid, in the Parifh and

Ward aforefaid, He the faid Peter Cook, divers

Horfes, and very many Arms, Guns, Muskets,

Piftols, Rapiers, and Swords, and other Weapons,
Ammunition, and Warlike Matters, and Military

Inftruments, faldy, malicioufly, fecretly, and

traiteroufly, did obtain, buy, gather together,

and procure ; and to be bought, gathered toge-

ter, obtained and procured, did caufe and in his

Cuflody had and detained to that Intent to ufe

the fame in the faid Invafion, War, and Rebelli-

on againfl: our faid Lord the King that now is,

him our faid Lord the King, of and from the Re-
gal State, Crown and Government of this King-

dom of England, to depofe, cafl: down, and de-

prive, and him to Kill and Murder ; and the De-
figns, Intentions, and all the Purpofes of him the

faid Peter Cook aforefaid, to fulfil, perfedl, and

fully to bring to efFeft, againft the Duty of his

Allegiance, and againft the Peace of our faid So-

vereign Lord that now is, his Crown and Dignity,

as alfo againft the Form of the Statute in fuch Cafe

made and provided.

Upon this Indiftment he has been arraigned,

and thereunto has pleaded not Guilty, and for his

Trial hath put himfelf upon God and his Coun-
try, which Country you are, your Charge is to

inquire whether he be guilty of the High-Trea-
fon whereof he ftands Indifted, or not Guilty ; if

you find him Guilty, you are to inquire what Goods
or Chattels, Lands or Tenements, he had at the

Time of the High-Treafon committed, or at any
Time fince ; if you find him not Guilty, you are

to inquire whether he fled for it ; if you find that

he fled for it, you are to inquire of his Goods and
Chattels as if you had found him Guilty ; if you

find him not Guilty, nor that he did fly for it,

you are to fay fo, and no more, and hear your

Evidence.

Mr. Mompejjon. May it pleafe your Lordlhip,

and you Gentlemen that are fworn, this is an In-

dictment for High-Treafon againft Peter Cook, the

Prifoner at the Bar, and the Indictment fets forth.

That whereas there has been an open and cruel

War for a long Time, and ftill is between his Ma-
jefty King William, and the French King, the

Prifoner at the Bar not weighing the Duty of his

Allegiance, the firft of July in the Seventh Year
of the King's Reign, did compafs and intend to

depofe and deprive the King of the Title, Ho-
nour, and Dignity of the Imperial Crown of this

Realm, and likewife to put the King to Death,
and did adhere to the King's Enemies ; and to

fulfil thefe Treafons, he did confult with Charnock,

and feveral other Traitors who were mentioned
there, and fome of whom have been found guilty

of Treafon, and executed for it, to fend over to

the late King James, to perfuade the French King
to fend over Soldiers and Arms to invade this

Kingdom, and to raife an Infurredtion and Re-
bellion in it, and to deprive and put the King to

Death, and to compleat thefe Treafons, it further

fets forth, That the Prifoner at the Bar did pro-
vide feveral Arms and Horfes, and this is laid to

be againft the Duty of his Allegiance, againft the

King's Peace, Crown and Dignity, and againft

the Form of the Statute in that Cafe made and
provided ; to this he has pleaded not Guilty, and
for Trial put himfelf upon the Country, and.

Gentlemen, ifwe prove thefe Fa6ts laid in the In-

di(ftment, it's your duty to find him Guilty.

Mr. Att. Gen. May it pleafe your Lordftiip, and
you, Gendemen of the Jury, the Prifoner at the Bar
ftands ind idled for High-Treafon.

Cook. My Lord Chief Juftice, if your Lordlhip
pleafes, before the Witnefles are examined againft

me, I intreat you that they may not be both in

Court together, that one may not hear what the

other fwears, tho' I fuppofe it is the fame thing

;

for they have been together both now and the laft

Day.

L. C. J. Trehy. Mr. Cook. I muft tell you it is

not neceflary to be granted for asking ; for we
are not to difcourage, or caft any Sufpicion upon
the WitnefTes, when there is nothing made out

againft them ; but it is a Favour that the Court

may grant, and does grant fometimes, and now
does it to you; though it be not of necelTity : They
fhall be examined apart, but at prefent this is not

the Time of Examination ; for the King's Coun-
fel are now to open the Evidence before they exa-

mine the Witnefl^es ; but when the Time comes
for the WitnelTes to be call'd and examined, the

Court will, in favour to you, take care that your

Requeft be complied with.

Mr. Att. Gen. May it pleafe your Lordlhip, the

Prifoner ftands indicted for High-Treafon, in com-
pafllng and imagining the Death and Deftru6tion

of his Majefty, and likewife in adhering to his

Majefty's Enemies, thefe are the Treafons fpecified

in the Indictment: The Overt-A6ls that are laid

to prove thefe Treafons are. That he with feveral

other Traitors, named in the Indidtment, did meet

and confult, and agree to fend over Charnock into

Trance, to invite the French King to make an In-

vafion upon the Kingdom, and did provide Arms
for that Purpofe.

Gentlemen, the Nature of the Evidence that

you will have produced to prove the Prifoner

guilty of thefe Treafons lies thus : It will appear

to you that there has been for fome Time a Con-
fpiracy carried on by feveral Traitors, and wick-

ed Perfons, to fubvert the eftablifhed Govern-

ment of this Kingdom, and deftroy the Conftitu-

tion of England^ by a foreign Invafion of the

French You wiJi hear that this Confpiracy was

laid wide, and con^lfted of feveral Parts, one Part

was that of A^aJJinating his Majefty *s Royal Per-

fon.
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fpn, and that was to be done firfl, as a Prepara-

tion and Encouragement to the French to invade

the Kingdom : The other Part was the inviting the

French King to invade us, and the Prifoner at the

Bar is accufed of being concerned in that Part

that relates to the Invafion of this Kingdom, by

a French Power ; and though it may be the other

Part, that of Affaflinating the King, be the black-

eft Part of the Confpiracy, yet if the Priibner at

the Bar has been engaged in the invidng a foreign

Power to invade the Kingdom, my Lords, the

Judges, will tell you, in Point of Law, that is as

much an Overt-A6t of the compaffing the De-

ftrudion of the King and the People of England^

and the Subverfion of our ancient good Conftitu-

tion, as if he had been concerned immediately in

the other Part, the AflaiTination.

But now. Gentlemen, that the Prifoner was

engaged in inviting the French to invade us, you

will hear proved by fevcral Witnefies, that there

havincr been a Defign laft Year, juft before his

Maietly went to Flanders, to expoie his own Per-

fon for our Proteftion, and the Protection of the

Liberties of Europe, there was a Confpiracy to

murder him before he went to Flanders, which,

it feems, they were not ripe for them ; but im-

mediately after he was gone to Flanders, you will

hear there were formal Meetings of feveral Gen-

tlemen and Perfons of Quality, among whom the

Prifoner at the Bar was one : There was a Meet-

ino- in May, laft Year, after the King was gone to

Flanders -, and this was at the Old King's-Head in

Leaden-hall-Jlreet ; and there were prefent, my
Lord of Aylesbury, my Lord Montgomery, Sir

William Perkins, Sir John Friend, Mr. Charnock,

(all which three laft have lufFered the Punilhment

of the Law for dieir Treafon already ) and

there were alfo Mr. Cook, the Prifoner at the Bar,

Mr. Porter and Mr. Goodman ; thefe Men did meet

too-ether, to confider of the beft Ways and Means

of°encouraging and invidng the French King with

an Armed Force to invade this Kingdom ; they

confidered that that was a proper Opportunity,

and did treat of feveral Arguments that might

perfuade to it : Firft, that the King was gone to

Flanders, and lb was not in Perfon here to defend

us ; and that the Troops, to make good fuch

Defence, were in a great meafure drawn thither, to

affift the Allies againft the French Power ; they

did think likewife, that at that Time there was a

o-reat Difcontent and Diffatisfaftibn in the Nation,

though I think in that they were greatly miftaken ;

and f believe and hope they will always find them-

felves fo, to think that the People of England are

fo little fenfible of that which is the Means of

their Prefervation, as to hearken to any Difcon-

tcnts to encourage a French Power to come mto

England to deftroy our Religion and Liberties

;

that indeed they did apprehend, though they

were miftaken, and 1 beheve they always will,

when they go upon that Ground.

Gentlemen, Thefe Perfons thinking this a pro-

Bcr Opportunity, did agree to fend a Meftbnger

into France upon this Meffage, To go to the late

Kino- James, and perfuade him to defire and pre-

vail with the French King to affill him with Ten

Thoufand Men, 8000 Foot, lOOoHorfe, and 1000

Drac^oonsi and ro encourage him, they promifed

theirAffiftance here, as foon as he came over •,

and undertook, that between them, they could

furnifti and would raife 2000 Horfe to meet him

at his Landing, and join upon lueh an Invafion.

Gentlemen, At this Meeting this was agreed
upon by all that were there, whereof the Prifoner

was one ; and they did agree to fend Mr. Char-
nock, (who has fincc been executed, and a prin-

cipal Encourager of the Defign, and Aftor in it)

he v/as the Meflenger that was appointed to go
upon this Errand, and Mr. Charnock was refolved

to go, but defired another Meeting of thefe Gen-
tlemen, to know if they continued in their for-

mer Refolution, that he might have all the At
furance that was reafonable to give the French
King Encouragement to make the Invafion : Ac-
cordingly another Meeting was had of moft of
the fame Perfons that were at the Meedng before ;

particularly the Prifoner at the Bar was at that

Second Meedng, which was in Covent-Garden at

one Mrs. Mountjoy^s, who keeps a Tavern next

Door to Sir John Fenwick's Lodgings ; there they

met upon the fame Defign, and upon Gonfulta-

tion had, and the Queftion ask'd, they did agree

to continue in the former Refolution, and upon
that, immediately Mr. Charnock v/ent into France,

to follicit Forces from, thence to invade us ; bu£

it happened, as it feems, that the French King's
Forces were otherwife employed, fo that he cou'd

not fpare fo many at that time ; and this Return
was brought by Charnock to the Gendemen that

employed him ; that he had fpoke with the late

King, who gave him that Anfwer, That the French

King cou'd not fpare fo many Men at that time,

but he thank'd them for their Kindnefs.

Gentlemen, This will be the Nature of our

Evidence, to fhew^ that the Prifoner at the Baf

v/as concerned in that Part of the Confpiracy

which relates to the French Invafion ; and if he

be guilty of diat, in point of Law, he is as much
guilty of the Confpiracy, to depofe and murder
the King, as if he had been concerned in the o-

ther Part of Affaflinating his Royal Perfon % and I

believe no Body can think that thofe that were to

aft in the Affaffination, wou'd have attempted to

engage in fuch a defperate Defign, if it had not

been for the Encouragement of the French Inva-

fion that was to fecond them afterwards if they

fucceeded •, fo that no Body can extenuate the

Crime of the Invafion, becaufe as to the Horrid-

nefs of the Attempt, it is lefs black than the

other -, they are both Crimes of a very high Na-
ture, and equally High-Treafon j and if we prove

the Prifoner guilty of this Part, we hope you will

find him guilty.

Mr. Soli Gen. My Lord, vv^e will call our V/it-

neffes and prove the Matter^ as it has been opened.

Call Captain Porter and Mr. Goodman.

Mr. Serj. Darnal. Now, my Lord, we muft de-

fire that that may be done which our Client de-

fired before, and which your Lordfnip was fa-

vourably pleafed to promife, that the Witneffes

may be examined apart.

L. C. J. Trely. Let it be fo : Who do you be-

gin with ?

Mr. Soil, Gen. We begin with Captain Porter,

my Lord.

L. C. J. Treby. Then let Mr. Goodman with-

draw.

Mr. Bakeri Let Mr. Goodman go up Stairs, and

we will call him prefendy.

Mr. Soil. Gen. Swear Captain- Ptf^/^r .• {Which

was dene.] Captain Porter, Do you know Mr.

Cook, the Prifoner at the Bar ?

Capt. Porter. Yes, my Lord.
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Mr. Soil. Gen. Do you remember a Meeting of

fome Gentlemen at the Kin^^Head-Tavern in

Ltaden-hall-Jireei.

Capt. Porter. Yes, I do. Sir.

Mr. Soil. Gen. Then pray give an Account of

the Company that were there, the Time when,

and what pafs'd,

Capt. Porter. My Lord, the laft Year we had

two Meetings ; the Firft was in May, the other

was the latter End of May, or the Beginning of

June ; the Firft was at the King*i-Head in Leaden-

hall-ftreet ; there were my Lord of Aylesbury, my
Lord Montgomery, Sir John Fenwick, Sir John

Friend, Sir William Perkins, Mr. Charnock, Mr.
Cook and my felf ; Mr. Goodman came in after

Dinner ; at this Mecdng it was confulted which

was the beft Way and the quickeft to reftore

King James, and haften his Return into England',

fcveral Difcourles and Propofals there were ; at

laft it was agreed to fend Mr, Charnock to the late

King to borrow of the French King Ten Thou-
fand Men, 8000 Foot, 1000 Horfe, and 1000
Dragoons, to be fent over into England to affift

the King's Reiteration. Says Mr. Charnock there-

upon, this the King can do without your fending,

and I would not go upon a foolifh Errand. What
will you do to aflift in this Matter ? The Compa-
ny defired him to promife King James, that if

he would fend Word when he Landed, and where,

they wou'd be fure to meet him at his Landing
with a Body of 2000 Horfe.

Mr. Ait. Gen. Was the Prifoner at the Bar in

the Company, and prefent at this Refolution?

Capt. Porter. Yes, he was.

Mr. Alt. Gen. Did all the Company agree to

it?

Capt. Porter. Yes, they did.

Mr. Att. Gen. What Signs were there of their

Agreement ? Did they ftand up feverally and de-

clare their Agreement, or how ?

Capt. Porter. My Lord of Aylesbury and Sir

John Fenwick did rife up, and defired Captain

Charnock, that he would go upon this Errand

:

And when the Queftion was ask'd feverally of all

there prefent by Mr. Charnock, whether he might
aflurc the King of what they had told him ?

Every one faid yes, you may ; and Mr. Cook

kneel'd indeed upon a Chair, and {aid. Yes, you
may.
Mr. Att. Gen. Did he give his Confcnt to it ^

Capt. Porter. Yes, he anfwered in thofc very

Words.
Mr. Soil. Gen. Do you remember any Meeting

of any Company at Mrs. Mountjcy's?

Capt. Porter. Yes, that was a fecond Meet-

ing.

Mr. Soil. Gen. Pray tell my Lord and the Jury
how you came to meet there then, what Compa-
ny were there, and what pafs'd.

Capt. Porter. Mr. Charnock defired another

Meeting, to fee if the Gendemen kept to their

former Refolution ; and we met at Mrs. Mount-

joy's, eight or ten Days after, and there were moft

of the Company that was at the firft Meeting,

and there all that were prefent did afiiure Mr.
Charnock that they kept to their firft Refolution,

and wou'd abide to what was agreed upon at the

former Meeting.

Mr. Att. Gen. Who were prefent at the fecond

Meeting .?

Capt. Porter. The Prifoner at the Bar wai there

at that fecond Meeting.

Mr. Att. Gen. What was that fecond Meeting
for, do you fay .?

Capt. Porter. It was to give Mr. Charnock Aflli-

rance, that we were agreed to ftand by the Re-
folution taken at the firft Meeting.

Mr. Att. Gen. What did Mr. Charnock do after-

wards ?

Capt. Porter. I went away from them ; there
was Sir William Perkins, Sir John Friend and
Captain Charnock went to the ^een's-Head Ta-
vern in Fleet-Jlreet, and Captain Charnock told me
he would go in two or three Days, and I believe
did fo.

Mr. Att. Gen. When did you fee him after-

wards ?

Capt. Porter. When I was a Prifoner upon the
Account of the Riot in Drury-Lane ; about two
or three Days after I came to Newgate he came
to fee me, and faid he had been in France -, and
that King James thank'd us for our kind Offer,

but the French King could not fpare fo many Men
that Year ; and he told me he had been with my
Lord of Aylesbury, and the reft of the Gentlemen
that had employ 'd him to go over, and had deli-

vered them the feveral MelTages that he was or-

dered to from the King.

L.C.J. Treby. Captain Porter, who were pre-

fent at the fecond Meedng, do you fay ?

Capt. Porter. My Lord of Aylesbury, Sir John
Friend, Sir William Perkins, Captain Charnock.,

Mr. Cook and my felf ; I cannot tell whether my
Lord Montgomery or Mr. Goodman were at that

fecond Meeting or no.

Mr. Att. Gen. Capt. Porter, I would ask you
another Queftion : You were concerned in the
Affaffination with thofe other Perfons that engag-
ed in it ; Pray what Safety did you propofe to

your felves after the Aflaffination was over ?

Capt. Porter. My Lord, I asked Sir George

Barclay what we Ihould do after the Faft was
committed : Says he, you need fear nothing, I

will go away that Night, I have a Ship ready, and
the King will be Landed in five or fix Days after-

wards ; if you'll but keep yourfelves clofe for

fo many Days, all will do well.

Mr. Soil. Gen. If the Prifoner or the Council

will ask him any Queftions, my Lord, they may
do it.

Sir B. Shower. Pray, Sir, can you recoiled what
Time of Day this was that this Debate and Refo-
lution were had at the Old King*s-Head in Leaden-

hall-Jlreet.

Capt. Porter. Truly Sir Bartholomew, I can't

tell.

Sir B. Shower. Pray, by what means do you
recoiled that this was in the Month of May?

Capt. Porter. Becaufe Capt. Charnock was ab-
fent at the Dog-Tavern Riot, which was the

Tenth of June.

Sir B. Shower. Was it not in April?

Capt. Porter. No, Sir ; to the beft of my Re-
membrance it was in May.

Sir B. Shower. What makes you thii.k it was
in May rather than April?

Capt. Porter. I have told you. Sir, becaufe both
Meetings were before the Dog-Tavern Riot, the

Tenth of June, and Mr. Charnock was not there

at that Time ; but he told me afterwards he had
been in France, and there were eight or ten Days
Difference between the two Meetings.

Mr.
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Mr. An. Gen. My Lord, if they have done with
him, I would ask him one Queftion, to fettle

this Matter in point of Time. Gapt. Porter^

Was the King gone to Flanders when you had
thefe Meetings ?

Capt. Porter. The King was gone, Sir, before

the firft Meeting.
Mr. u4tt. Gen. The King did not go till feveral

Days in May^ was Mr. Goodman there ?

Capt. Porter. He was at the firft Meeting, but
I can't tell whether he was at the Second or no.

Mr. Serj. Darnal. Pray what Time was Mr.
Goodman there at the firft Meeting.^

Capt. Porter. He came up after Dinner at the

firft Meeting.

Mr. Baker. Then call down Mr. Goodman^ who
came in, and was fworn.

Mr. Sol. Gen. Mr. Goodman, Pray will you give

my Lord and the Jury an Account what you know
ofan intended Invafion upon this Kingdom ; what
were the Circumftances of it, and who were con-
cerned in it.

Mr. Goodman. My Lord, about the Middle of
May laft, or thereabouts, Captain Porter fent to

me, and told me there was a Meeting of fome
Gentlemen of our Acquaintance at the King\-
Head in Leaden- hall-ftreet ; and he defired me
that I would be there, becaufe it was about Bu-
finefs : I told him I did not know whether I cou'd

be there at Dinner j but however, I wou'd not

fail of coming thither after Dinner ; and accord-

ingly I came. When I came into the Houfe, I

fent up my Name to Capt. Porter^ and he came
down and brought me up Stairs, and there I faw

my Lord Montgomery, my Lord of Aykihury,

Sir 'John Fenwick, Sir William Perkins^ Sir John
Friend.) Mr. Charnock, and that Gentleman at the

Bar, Mr. Cook : When wc were there, the Dif-

courfe was, that we did think King James's com-
ing was retarded, and we wou'd do any thing to

facilitate his Reftoration.

Cook. My Lord Chief Juftice.

L. C. J. ^reby. What fay you, Mr. Cook}

Cook. My Lord, Ifyour Lordship pleafes, I de-

fire the Jury may not be talk'd to by any Body

;

and I underftand there are fome talking with the

Jury.

L. C. J. Trehy. Fy upon it, we will lay any

Body by the Heels that do fo, they muft neither

be difturbed, nor inftrucled by any Body.

Cook. My Lord, I am informed there was fome-

body talking to them, and telling them this was

ihe fame Cafe with Sir John Friend.

L. C. J. Treby. Do you but ftiew us the Man,
and we will find another Place for him ; we will

fend him to the Gaol, I'll affure you.

Mr. Burleigh. This Gentleman, my Lord, did

hear fuch a Difcourfe to the Jury (pointing to

a Gentleman there) who ftood up.

My Lord, I cannot pofitively fwearto the Man,
but I did hear fome Difcourfe that it was the fame

Evidence as in the former Trial.

L. C. J. Treby. If you can (hew us who it was,

we will take care to punifti him : I fuppofc he

ftands Corrected ; and if we knew who he was,

he ihou'd ftand Committed.

Mr, Jtt. Gen. Pray, Mr. Goodman, begin again,

and tell what pafs'd at that Meeting, becaufe the

Jury were interrupted from hearing by People's

buzzing about them.

Vol. IV.

7^7
Mr Goodman. My Lord, Vv'hen Captain Porter

brought me up into the Room, I told you u-hac
Gentlemen I found there j after we were fee
down, there was a Confultation, that coniidering
the French King's Wars retarded the AfFair of
fending back Kmg James, and the Means of re-
ftoring him to the Crown, it was fit we Ihou'd
find out fome Way or Method to facilitate his
Reftoration, and it was thought convenient to
have a Mellenger to fend over to King James
with Propofals for that Purpofe j to this effeft,

as near as I remember, That if King James cou'd
prevail with thcFrench King to furniftiTenThou-
fand Men, whereof 8000 to be Foot, looo Horfe,
and 1000 Dragoons, we wou'd endeavour to meec
him at the Head of as many Horfe as we cou'd
raife, to fuftain thofe Forces at their Landing :

This was debated in order to come to a Refoluti-
on ; and much Difficulty there was how many the
Number ftiould be ; the Man pitched upon to be
fent, was Mr. Charnock; and after fome DebatCj
how many Thoufand Horfe could be railed :

Says Mr. Charnock, don't let me go over upon a
foolifti Errand, but let me know what I have to
fay cxadtly : Thereupon it was concluded by all,

that Two Thoufand Horfe Ihould be the Number
we cou'd promife, and the Kmg mighi depend
upon them j and if we brought more, fo much
the better j and Sir John Friend faid, 1 believe

he has fo many Friends here, that if he came him-
felf, he might be welcome i but that we did noc
think fit to truftto} and no Body wou'd advife

any fuch thing } when the Rcfolution ofthe T hing

and the Number was thus fixed, Mr Lharnock

ask'd whether it were with all our Confents ? and
that he might affure the King, that this was our
Refolution thereupon? We all rofe up, and faid

to him, Tes, you may, yes, you may, every one
particularly ; and I remember one Thing particu-

larly concerning the Prifoner Mr. Cook, i hut he

kneel'd upon the Chair when he faid. Yes, you

may ; and his Elbows were upon the Table : This

is all that I know of that Meeting. There was
to be another Meeting, as Captain Porter told

me; but I had Bufinefs in the City? but what-

foever he promifed on my Behalf, as to the Qtiota

of Men, I wou'd be fure to make it good j and I

was not at the fecond Meeting.

Mr. Att. Gen. Did you fee Mr. Charnock after-

wards?

Mr. Goodman. Yes, I did, when he came back 3

and he told me the Thing was not accepted, for

the French King cou'd not fpare Men, and that he

had been with the feveral Gentlemen to carry

them the Compliments that he had in Charge from

YJingJames, who returned them Thanks for their

good Affisdioni and among the reft, he did me
the Honour to return me Thanks too.

Sir B. Shower. Pray, Mr. Goodman, let me ask

you a Queftion; When was it that you faw Mr,
Charnock after this?

Mr. Goodman. It was in Arundel-fireet^, at his

Lodgings.
Sir ^ Shower. But I ask you. Sir, when it

was ? Was it before or after the Tenth of

June?
Mr. Goodman. It was after the Tenth oijune^

Sir.

Sir B. Shower. How long after, pray ?

Mr. Goodman. I believe it was a Month after

the Tenth of June,

f D Sii?
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Sir B. Shower. Did you fee him here in England

before Mr. Porter was difcharged from the Riot,

and came out of Newgate ?

Mr. Goodman. I believe I did fee him before

Captain Porter was difcharged, long.

Mr. Serj. Damal. Who were the Perfons that

were prefent at that Meeting?
Mr. Goodman. My Lord Montgomery., my Lord

oi Jyksbury.f Sir John Fenwick^ Sir John Friend^

Sir IVilliam Perkins, Mr. Charnock., Captain Por-

ter, and the Prif -ner at the Bar, Mr. Cook.

Mr. Serj. Damal. Were you at Dinner with

them, Sir?

Mr Goodman No, I came in afcer Dinner.

Mr.Str], Darnal. Pray what Houfe was it, do

you fay, this Meeting was at ?

Mr. Goodman. It was at

Leaden- ball-ftreet.

Sir B. Shoiver. Can you tell what Day of the

Week it was ?

Mr. Goodman. No, nor the Day of the Month.

Sir B. Shower. Was you ever in the Company
of thefe Gentlemen at any other Time ?

Mr. Goodman. No, this was the only Time that

1 heard of this Confultation ; I was not at the fe-

cond Meeting.

Cook. If your Lordfhip pleafes, may I ask Mr.
Goodman any Qi-iellions

"^

the Kin^s-Head in

miferablc People upon Earth, by bringing them
under French Tyranny and Slavery. Many nf the
Traitors have been brought to juft Punifhmcnt
for this Treafonj nay, they have own'd the FaiSb

at their Deaths, fo that there is no queftion of the
Truth of it; and therefore. Gentlemen, every
honeft Man will endeavour to bring fuch as are

plainly guilty, of fuch an abominable Confpiracy,
to juft Punifhmcnt; but yet they will be as careful

not to let an innocent Man fufFerj that, Gentle-
men, every honeft Man will take care of, and ef-

pecially fuch as are upon their Oaths : It concerns
a Jury highly to be facisfied, that he is not inno-
cent, whom they bring in guilty; for it is better

that Twenty guilty Men fliould efcape, than one
innocent Man fuffer.

But, Gentlemen, if my Brief be true, we fhall

give you fuch an Account of one of thefe Wic-
nefles ; firft, as to the Man himfelf ; that he is

not a Man to be credited as a Witnefs; and thea
befides that, as to the Evidence he gives in this

Cafe ; (I fay, if my Brief be true) it is falfc,

and wc Ihall prove it fo ; and when you have
heard our Evidence, if you are fatisfied chat one
of thefe WitneiTes is not to be credited, or that
what he fwears is not true, you are to acquit the
Prifoner.

Gentlemen, Here has been one Mr., Goodman
L, C. J. treby. Yes, by all Means ask him what produced as a Witnefs, one that never was pro-

duced before at the Trial of any of thofe that
have fufFered, fo that the Truth of their Guilt
does not at all depend upon his Evidence, nor
does it give any Credit to it. This is this Gentle-
man's firft Entry upon thisStage; and yet (if my
Brief be true) this is not the firlt bloody or cruel

Part that he has afted j for we have a Record of
Conviftion againft him, whereby it will appear to

you, that he was indifted (for Endeavouring to
poifon two great Dukes) for giving forty Guineas
to an Italian Empirick, one Amydei^ and promi-
fing two Hundred Pounds more when it was efFeft-

ed, to poifon the lace Duke of Grafton.^ and the
prefent Duke of Northumberland -, and we fhall

fhew you, that he was convifted of it, and fined

a Thoufand Pound for the Offence; which, con-
fldering the Mcannefs of his Circumftances at that

Time, was as much as Twenty Thoufand Pounds

;

for he could as well have paid Twenty as One
then j and it appears too, that Mr. Goodfnan (nay,

it will not be denied by him himfelf) was in this

horrid Plot ; and he that wou'd be concern'd to

poifon two Dukes in a Family, to which he had
fo many Obligations-

you will.

Cook. Mr. Goodman, You are upon your Oath:

but did you ever hear me fpeak ten Words in

your Life ? Was you ever in my Company in any

Houfe, before or fince ?

Mr. Goodman. Yes, Sir ; I was inyour Company
at the Cock in Bow-Jlreet, where you came in ac-

cidentally.

Cook, Did you ever hear me talk of the Go-
vernment, or any Thing of that Nature ?

Mr. Goodman. What the Difcourfe was of, I

cannot particularly fay, but I am certain you was

there : And as to the Confultation that I now
fpeak of, I remember very well you gave your

Confent in that Manner as I have told the

Court.

Mr. Att. Gen. My Lord, we have done at the

prefent.

L. C. J. 'Treby. Then, Brother Darnal^ what
fay you for the Prifoner ?

Mr. Serj. Darnal. May it pleafe your Lordfliip,

and you Gentlemen of the Jury : I am of Coun-
fel, in this Cafe, for the Prifoner at the Bar, Mr.
Cook, who ftands indifted of a very great Offence,

no lefs, Gentlemen, than High-Treafon ; and if

he be Guilty, his Punifhment will be as great :

But becaufe the Punifhment and the Offence are

both very great, the Law requires exaft pofitive

Proof, and that by two credible Wicneffes. There
have been two indeed that have been produced

to you i and if you believe both of them; after

what wc fhall offer to you againft them, and if

what they fwear be true, the Frifoner is Guilty :

But if we fatisfy you that either of them is not

to be credited, fo that you do not believe both

of them, he muft be acquitted.

There is no doubt, Gentlemen, but there has

been a Villainous Horrid Plot ; there is no que-

ftion of it } and it was, as it has been opened,

bafely to Affaflinate one of the braveil Men liv-

ing ; and to make the happieft People in the

World, if they know when they arcfo, the raoft

Mr. Goodman. My Lord, Ideflre leave to fpeak

to this Matter that the Serjeant mentions.

Mr. Serj. Darnal. Pray, Sir, let me go on; you
may talk anon ; I have fecn the Copy of the Re-
cord of Conviction, and have it ready to pro-
duce.

Mr. Att. Gen. Mr. Goodman, be quiet, and ftay

till by and by ; you will be defended, no Doubt
on it j but in the mean time let them go on,

and don't interrupt them.

Mr. Serj. Darnal. I fay, my Lord, he that

wou'd be concerned in fo vile an A6t, as a Con-
trivance to take away the Lives of two great

Dukes, (who were, in effeft, his young Matters)
that he Ihou'd go to poifon them in a Family to

which he had been fo much obliged ; and then,

he that wou'd be concerned in fo horrid a Plot as

this was, to deftioy his Country, and take away
the

I
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the Life of the Kings fure it will be no difficult
Thing to think that this Man will not itick at the
little Prifonei's Life at the Bar, efpecially when
he has fo great a Temptation to it, as to fave
his own Life by it.

But perhaps fome of you may doubt whether
it is to fave his own Lite or no; But I believe
there are none of you would give any Credit to
him, if you thought fo: Therefore, to fatisfy you ._^„„ ,._,.,
of that Fad, we Ihall produce you Evidence of in no"DTn^erorhiTLifr
his own Opinion of that Matter, befide the gene- Evidence, tho' he is an unf
ral known Circumilances he lay up.d
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le lay under} As, That
he was long in Prifon before he charged the Pri-
foner with any Thing, and the Prifoner was at

Liberty, went every Day abroad for a Week af-

ter Mr. Charnock's Trial, and never abfconded
one Minute, but lived publickly, openly and vi-

fibly to all his Friends, and all Strangers : But be-
fides. Gentlemen, that Mr. Goodman knev/ he
mull die, and juftly and defervedly for this horrid
Plot and Treafonhimfelf} and had no other Way
left to fave his Life, but to come in thus as an Evi-
dence and Accufer, which we think will fhake his

Credit with you.

I fay, befides all this, (if my Brief be true) we
iTiall prove that he has faid himfelF, That either

he mult hang Peter Cook, or he muft be hanged
himfelf Thus, Gentlemen, he fwears to fave nis

own Life, by taking away another's.

This, Gentlemen, is as to the Man himfelf,

that he is not to be credited. But now further,

as to the Evidence that he has given j He tells

you that he came into the Tavern in Leaden-hall-

fireet, and that there he found fuch Company ; he
owns he came in after Dinner -, and that the other
Gentleman, Mr. Porter^ owns too; he fays there
were prefent at this Meeting, my Lord Montgo-
mery^ my Lord oi Jylesbury, Mr. Cook, and feve-

ral other Gentlemen} but (if my Brief be true)

wefhall prove by three WitnelTes, that he was fecundo CaroU Secundi

two good Witnefies cou'd be produced to teftify

if, and if we had not had fo much to takeoff the
Credit of Goodman, I cou'd hardly believe it of
any Man that was in his right Senfes j he mufi:
have been a Mad-man if he had done it, one that
flood fo well with the prefent Government^ and
of a Family never tainted with Difloyalty.

Certainly, Gentlemen, when we make out this
to you againft Mr. Goodman^ the Prifoncr can be

from Mr. Goodman's

fortunate Man to come
under fuch an Accufation} but I cannot believe
that any Jury, upon fuch a Man's Evidence, will
brand an honeft Family with the fouleft, vilefl,

blacked Treafon that ever was hatch'd ; no. Gen-
tlemen, you are Men of Ability and Underlhnd-
ing, and that is it we rely upon ; we doubt not
but that you will confider the Evidence, and con-
fider your Oaths, and not let the Prifoner's Blood
lie at your Doors } therefore we fhall go on and
call our Witnefles to make out what 1 have O"
pen'd.

Sir B. Shower. My Lord} wedcfire to call our
WitneOes, and I fhall reierve my felf to make
fome Obfervations after we have given our Evi-
dence : Mr. Serj. has open'd as much as we can
prove, and we will now produce our Evidence;
Firft we will fhew the Convidion oi Goodman:
Mr. Burleigh, where is the Conviftion .^

Mr. Burleigh. Here it is. Sir.

Sir. B. Shower. Where had you it. Sir ?

Air. Burleigh. Out of the Treafury at IVeJl"

minfler.

Sir B. Shower. Is it a true Copy, did you cxa=
mine it there.? •;

Mr. Burleigh. Yes, it is a true Copy, I did exa°
mine it with the Record.

Sir B. Shower. Then read it, Mr. 'Tanner.

CI. of Jrr. Reads

—

Michaelmas Term: Tricejimo

not there till they were gone} and that will make
an End of all the Pretence of his Evidence.

Mr. Att.Gen. Nay, then wefhall never have
done.

Mr. Serj. Darnal. I'll aflure you. Sir, J have
the Names of three Witnefles in my Brief, to

prove that my Lord of Aylesbury, my Lord
Montgomery, and Mr. Cook, were gone before he
came in, tho'ifany, or either ofthem were gone,

it deftroys his Teltimony } and if we prove this

to you, 1 would be loth to be one of the Jury
that fhould take away the Prifoner's Life upon this

Evidence} no, if he were the vileit Man alive,

and much lefs theLifeof thePrifonerat the Bar;

for we fhall prove (if my Brief be true) he is a

Man of Morals, a Man of Virtue, one that has

L. C. J. Trehy. Read the Record in Englifi to

the Jury.

CI. of Arr. \_Readsr\ Be it remember'd, that

Sir Robert Sawyer, Knight, Attorney-General of
our Lord the King that now is, who for the fame
our Lord the King in this part fueth, came here
in the Court of our faid Lord the King, before

the King himfelf at TVeflminfler, on Thurfday
next after three Weeks of St. Michael, the thme
Term } and for the fame our Lord the King,
brought here into the Court of our faid Lord the
King, before the faid King, then and there, a
certain Information againft Cardell Goodman, late

of the Parifh of St. Martin in the Fields, in the

County of Middlefex, Gentleman, which Infor-

mation follows in thefe Words, Scilicet, Middlefex

a great Love for his Country ; and this we fhall fcilicet. Be it remember'd X-h-M^'n Robert Sawyer.^

prove by Evidence undeniable, Perfons of Qua
lity in their Country, fuch as ferve their Country
in Parliament, as their Reprefentatives; we fhall

fhew it by fuch Evidence, that there will be no
Room to doubt of it; He is a Man without

any Stain or Blot upon him, 'till this Accufation ;

he is the eldeft Son of his Father, and Heir to a

Knight, Attorney-General of our faid Lord the

King that now is, who for the fame our Lord the

King, in this Behalf fueth, in his own proper
Perfun came here into the Court of our faid Lord
the King, before the King himfelfat //^c/»;/«/^r5,

on Thurfday next after three Weeks of St. Mi-
chael that fame Term, and for the fame our Lord

great Eftate ; his Father is a great OfHcer, and a the King, gives the Court here to underfland and

Jieat Getter under this Government, and can it be inform'd. That Cardell Goodman, late of the

jeimagin'd, or believ'd, that fuch a Man would . Parifh of St. Martin in the Fields, in the County

je guilty of the worft of Treafons, to deflroy of Middlefex, Gentleman, being a Perfon of a

the Religion he profefTes, to overturn the State, -wicked Mind, and of an ungodly and devilifh

to ruin his own Eftate, himfelf and his Poflerity, Difpofition, and Converfation, and contriving,

which muft be the Confequence of it ? Nay, if pradifing, and falily, malicioufly and devilifhly

Vol. IV. , y D i intending
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intending Death, and Poifoning and final Deftruc-

uon unto the Right Noble Henry
.^ Duke oiQraf-

toriy and Georgey Duke of Northumberland, and

that the aforefaid CardellGoodman, his moft Wick-

ed, tnoft impious, and deviliHi Intentions, Con-
trivances and Pradtices aforefaid, to fulfil, perfeft,

and bring to EfFe6i:, the Thirtieth Day of Sep-

temberyxnih^ fix and Thirtieth Year ofthe Reign

of our Lord Charles the Second, now King of

England, 8cc. arid diverfe other Days, and Tirties,

as well before as after, at the Parilh of St. Martin

in the Fields, in the County of Middle/ex, with

Force and Arms, ^c. falfly, unlawfully, unjuft-

ly, wickedly, and devililhly, by unlawful Ways
and Means, did folicite, perfuade, and endea-

vour to procure one Alexander Amydei, to prepare

arid procure two Flasks oi Florence Wine, to be

mix'd with deadly Poifon, for the Poifoning of

the aforefaid Right Noble //?«ry, Duke oi Graf-

ton, and George, Duke of Northumberland, and

his molt wicked, moft impious, and devilifh Con-

trivances, Pra£tices and Intentions aforefaid, to

fiiifil, pcrft-d, and the more to bring to Effed:,

the aforefaid Cardell Goodman, the Day and Year

abdvefaid, at the Parifh aforefaid, in the County

aforefaid, faldy, unlawfully, unjuftly, malicioufly

and devililhly, did promife and agree, to give un-

to the aforefaid Alexander Amydei, forty Pieces of

Guinea-Gold, of the Value of forty Pound, of

lawful Money oi England, if he the faid Alexan-

der Amydei wou'd prepare, procure and provide

two Flasks of Florence Wine, to be mix'd with

deadly Poifon, for the Poifoning of the aforefaid

Right Noble Henry, Duke oi Grafton, and George^

Diike of Northumberland ; and if the aforefaid

Poifon with theW ine aforefaid to be mix'd, fliou'd

cfFeft the Death of the aforefaid Henry , Duke of

tjrafton, and George Duke of Northumberland:

that then he the faid Cardell Goodman, wou'd give

iinto the faid Alexander Amydei^ the Sum of one

Hundred Pounds, and that beyond Sea he wou'd

inaintain the faid Alexander all the Days of him

the faid Alexander, to the evil and moft perni-

cious Example of all others in the like Cafe of-

fending, and againft the Peace of our faid Lord

the King that now is, his Crown and Dignity,

i^c.— Then here is Procefs pray'd by the At-

torney General againft Mr. Goodman, who comes,

and by his Attorney pleads not Guilty, and here

is Iflue join'd.

SirB.Shoiver. Well, fee for the Verdid.

Cl.cfArr. There was a Trial at Niji Prius,

and the Jury find that the faid Cardell Goodman is

euilty of the PremifTes in the Information fpeci-

fy'd as by the Information is fuppofed againft

him.
Sir B. Shower. Now read the Judgment.

Cl.ofArr. Thereupon it is confider'd, that the

faid Cardell Goodman do pay to the King, the Sum
of One Thoufand Pounds, for his Finer, impbs'd

upon him for the Occafion aforefaid, and that the

aforefaid Cardell Goodman be committed to the

Marfhalfea of this Court, in Execution for his

Fine aforefaid, that he be fafely kept there, till

he pay his Fine aforefaid ; and before that the

faid Cardell Goodman is delivcr'd out of the'Pfi-

fon aforefaid, he fhall give Security to b^ehaVe

liimfelf well, during his Lift^ and alfo fhall-give

Seci^rity for the Peace to be kept towards the faid

Lord the King, and all his People, and partici^-

arly towards the Right Noble Henry^ Duke of

Ctaftort, and George, Duke of Ntthumberland,

Mr. Serj. Darnal. So, you hear the Record of
the Information, Cortviftion and Judgment, for a
very horrid, abominable Crime.

Mr. Att. Gen. But I defire they may now go
on, and read the whole of the Record.

CI. of Arr. \^Reads.~\ And afterwards, to v^ity.

on Friday next after eight Days of St. Flitary^ in

the thirty fixth, and thirty feventh Years oV the
Reign of our faid Lord the King that now is, be-

fore our faid Lord the King at IVeflminfler came
the aforefaid Sir Robert Sawyer, Knight, Attor-
ney-General of our faid Lord the King that now
is, and acknowleded that the faid Cardell Good'

man has fatisfy'd to our faid Lord the King that:

now is, of the Judgment aforefaid againft him,
in Form aforefaid given, therefore the faid Cardell

Goodman is thereof acquitted ; And fo forth.

Mr. Serj. Darnal. Call Mr. Charles Edwards^
William Cock, Chrifiopher Crawford^ Mary Craw-
ford, and Mr. Huntley.

Edwards appeared upon a Habeas Corpus, dt^

reSled to the Keeper of Newgate, where t»

was a Pri/oner.

Mr. Baker. Where is the Warrant of his Com-
mitment? What is he committed for .^

Tokcfield. He is committed for Sufpicion of
Treafon, and treafonable Pra£tices.

Mr. Baker. Is he not committed for High-
Treafon ?

I'vkefield. No, Sir, he is not.

Mr. Serj. Darnal. What Difcourfe had you
with Mr. Goodman, concerning the Prifoner ac

the Bar, what did you hear him fay?

Mr. Baker. He is not Iworn yet, it feems this

Gentleman was Dundee's Chaplain in Scotland.

Mr. Att. Gen. If he be not fworn, he can give
no Evidence.

Mr. Serj. Darnal. My Lord, we defire he may
be fworn.

L. C. J. 1'reby. Swear him. \_fFhich was done.j

Mr. Serj. Darnal. Pray Sir, will you tell the
Court, and the Jury, what you know of any
Difcourfe of Mr. Goodman's concerning the Pri-

foner at the Bar.

Edwards. My Lord, I defire to know, being
ignorant of the Law, whether I am brought here
by the common Courfe ofJuftiee or not?

Mr. Serj. Darnal. Sir, we have Subpoena'd you
for the Prifoner at the Bar, to give Evidence of
the Truth of your Knowledge here upon Oath.

L. C. J. 1'reby. Would you have us tell you how
you came here ? We fuppofe you came by due
Procefs of Law, as a Witnefs.

Edwards. Then, my Lord, I defire to fpeak
but one Wordj that 'tis a ftrange Thing to me
to cbnfider, how Words ihould be carried away
that were privately fpoken; as if it were to ex-
pofe me to the Reproaches of all my Friends $ it

is a Thing that I did never expe6t to hear of a-

gain : However, feeing I am called here, and
obliged upon my Oath to declare what I know,
I by God's Grace will, to the uttermoft of my
Power, tell what has pals'd in this Matter.

L.C.J. I'reby. Don't make any Apology for

telling the Truth : You are obliged by your
O^th to do it, and the Crurt experts it from
you.

Edwards. Among other Difcourfes that pafs'd

betwixt Mr. Goodman and me, I ask'd him when
Mr. Cook was to be arraigned, and when he was .

to
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to be tried : Says he, he is to be arraigned upon
Monday, and he is to be tried upon Thurfduy. I

ask'd him whether it was for the Aflalfmation-

Plot, and he told me no. For what then? Said

1 : As being concerned in fending Mr. Chamock
into France ? Who are the Evidences againft him,

faid I? Said he, Captain Porter -md my Self. Said

J, I believe two WitnefTes will be found Good,
or by Way of Demonftration in Lawj and I

pity the poor Gentleman's Cafe. Says he, he

fwore againft me. How comes it then, faid I,

that he is not come off, and has not a Pardon,

and would divulge no Body clfe?

L, C. J. 1.'reby. Who had not a Pardon do you
mean ?

Ed'wards. Mr. Cook. I ask'd how he had not a

Pardon? Says he, he would give an Account of

no Body elfe but me, and that was the Reaion he

had no Pardon. Said I to him, Who are the Evi-

dences againft him ? Says he. Captain Porter and

my Self. And after this, fays he, he or I muft

periftii or, he or I muftfufFerj I believe the

\Vofd was fuflfer : But, fays he, 'tis a foolifti

Thing to be hang'd. All that's faid of a Man
that is hang'd, is. That he hang'd handfomeIy,or

he dy'd bravely. That's all the Difcourfe that I

can remember.

Mr. Serjeant Darnal. He faid it was a foolifh

Thing to be hang'd •, and Mr. Goodman^ it feems,

had no Mind to be hang'd } and I believe fo too:

But he muft not hang my Client, to fave his own
Life.

Edwards, Now, by the fame Oath that I have

Sworn, I knew nothing of being brought hither,

till my Words were carry'd away privately from

me, and has been confulted of, and returned to

me back again ; and I was far from fuborning or

carrying away a Difcourfe privately to make any

Advantage of it.

Mr. Serjeant Darnal. Now we will call Craiv-

ford., and Huntley .^
and Cock.

Mr. Att. Gen. I defire that Gentleman that was

laft cxamin'd, may not go away.

{Crawford, Huntley, and Cock were Sworn.]

Sir B. Shower. Set up Mr. Crawford (y^hxch was

done.; Pray, Sir, will you recoiled: your felf;

Do you remember when my Lord of Jykshury

and Captain Porter din'd at the King's- Head?

Crawford. Yes: Ic was about a Twelve-month

ago.

Mr. Serjeant Darnal. What Company was

there ?

Crawford. My Lord of Jylesbury, Sir John

Friend, Sir John Fenwick, Sir fVilliam Perkins,

Captain Poster, and Two or Three more, I did

not know their Names.

Sir B. Shower. How many were there thatdin'd

there ?

Crawford. I think about Eight in all.

Sir B. Shower Was the Room {hut while they

were there, or did the Servants and Drawers go

up and down commonly ?

Crawford. Yes they did go up and down com-

monly.
Sir B. Shower. After Dinner, did any Body

come to them while they were there?

Crawford. No, not during my Lord of Ayles-

hurfs Stay, and my Lord Montgomery went away

with him.

Sir B. Shower. About what Time did my Lordi
of Aylesbury go away ?

Crawford. I think it was about Four o'clock.
SirB. Shower. How can you tell it ?

Crawford. I did attend upon them the moft
Part of the Time.

Sir B. Shower. Did you fee him go away I
Crawford. Yes, I did.

Sir B. Shower. V/as that Gentleman, Mn
Goodman there, when they went away ?

Crawford. I did not fee him there, to my
Remembrance: No Body came in there before
they went away, faving their own Servants.
Mr. Serj. Darnal. Do you know Mr. Cook., the

Prifoner at the Bar? Was he one of the Gen-
tlemen that were at your Houfe ?

Crawford. Yes : 1 did not well remember or
recolleit, till I faw him on Saturday laft.

Mr. Att. Gen. Was he one that went away ?

Crawford. I do not remember truly. Sir.

Mr. Att. Gen. Pray, how long was it aftet

Dinner that they went away ?

Crawford. 1 think it was not an Hour.
Mr. Att. Gen. Was you there all the Time,

from the Time of the Dinner?
Crawford. No, not all the while I was not in

the Room, but going too and fro.

Mr. Serj. Darnal. You fay Mr. Goodman did
not come up till after they were gone?

Crawford. No, I did not fee him.
Mr. Att. Gen. Did you him at all ?

Crawford. No, I did not fee him at all.

Mr. Att. Gen. Juft now it was faid he did not
com.e till they were gone, and now it feems he
did not fee him at all.

Crawford. I do not know that he was there a:c

all.

L. C. J. treby. But, 'Rroi\\&x Darnal, you open'd
it, that Mr. Goodman came after my Lord of
Aylesbury was gone, and now you will prove ic

that he came not at all.

Sir B. Shower. My Lord, v/e do not pretend to

falfify his Evidence for any thing more than is

material for the Prifoner: We fay Mr. Goodman
was not in the Room where they din'd till thofe

Ferfons went away ; if in any Particular we dif-

piovehim, itis fufficientfor us: If we can ftiew

that he was not there till three of thofe that he
has nam'd were gone away, that anfwcrsourEnd.

We are not concern'd if he came at four, five,,

or fix o'clock, and difcours'd with Chamock till

twelve o'clock at Night.
Mr. Att. Gen. Pray refervc your Remarks,

but only obferve now what he fays, that Mr.
Goodman came not at all thither, and that is more
than you pretended to open.

Mr. Conyers. How many were there that were

there at Dinner?

Crawford. About Eight.

Mr. Conyers. How many do you name that you
know ?

Crawford. My Lord of Aylesbury, Sir John

Friend., Sir John Fenwick, Sir William Perkins,

and Captain Porter, there were feveral others 5

two or three more, but I did not know their

Names.
Mr. Conyers. Did you fee Mr. Goodman come

in at any Part of the Day afterwards ?

Crawford. I do not know that Mr. Goodman.

Mr. Cowper. Mr. Crawford, you fay, that for

an Hour after Dinner you were fometimes in the

Room



7^2 159- ^'^^ Trial ^/ Peter Cook, 8 Will. III.

Room and fometlmes out; when you were out

of the Room, were you always in the Paflagc

up to the Room ?

Crawford. No, I was not.

Mr. Cowper. Could any Man come in or out

without your feeing ?

Crawford. I fhouid have known him above
Stairs when I came in again.

Mr. Cowper. Why, you fay, there are two or

three above that you did not know.
Crawford. I knew them by Sight, if not their

Names.
Mr. Cowper. Were you always in Sight then ?

Crawford. No, Sir, I tell you I was up and
down.

Sir B. Shower. Was there any Body came in be-

fore my Lord oi y^yJesbury^cni out, that is, any

Body befides thofe that din'd there?

Craivford. No.
Sir B. Shower. My Lord, we are not contend-

ing now about a Man's coming up without his

Knowledge; but whether any fuch Man as Mr.
Goodman came up and (laid there, during the

Confultation, and we infift upon it ; there was no

Body there till my Lord of j^ylesbnry^ my Lord
Montgomery.^ and Mr. Cook were gone, but thofe

that din'd there : Now I would ask a Qtieflion

again of him. Was there any Body but who din'd

there, till my Lord of Aylesbury went av/ay ?

Crawford. No, there was not.

Mr. An. Gen. Why do you fay fo.'' How do

you know that?

Craxvford, I did not fee any Body.

Mr. Soil. Gen. Did you attend upon other

Rooms, as well as that, at the fame Time?
Crawford. Yes, I did.

Mr. Soil. Gen. Then how is it poffible that he

can fwear that Mr. Goodman was not there?

Sir B. Shower. Do you remember when my
Lord of Aylesbury and they went away ?

Crawford. It was about Four o'Clock.

Sir B. Shower. Were you there in the Room
when they went away ?

Crawford. I went out with my Lord to the

Coach.

Sir B. Shoiver. Did you fee him come down
Stairs; or did you go up Stairs then?

Crawford. I went up Stairs when the Coach was

called.

Sir B. Shower. Was then any Body there but

fuch as din'd there ?

Crawford. I did not fee any Body there but

thofe that din'd there.

Mr. Cowper. But, my Lord, he does not know
all that din'd there neither.

L. C. y. Treby. Mr. Crawford, you fay my
Lord of Aylesbury and others went away about

Four o'Clock : Pray how long did the Reft of

the Company ftay theye ?

Crawford. I cannot remember. They ftaid

there pretty late : It is a pretty while ago.

Z/. C. J. 1'reby. About what Hour did they

part?

Crawford. I cannot remember what Time the

Reft went away: Our Houfe is fuller at Night
than at Noon ; and I waited upon other Compa-
nies. It was pretty late before they went away,

that I am fure.

L. C. y. Treby. But he cannot remember whe-
ther it were Five, or Six, or Twelve, that they

went away, only he can remember the Hour

of Four, that my Lord of Aylesbury and thev
went away.

Mr. y. Rokeby. Was it Light, or was it Dark
when they went away ?

Crawford. It was Dark.
L. C. y. Treby. Did you attend the Company

after my Lord of Aylesbury was gone?
Crawford. I went up and down into that Com-

pany as I did into others.

L. C. y. Treby. Was you there fcveral Times
after my Lord of Aylesbury was gone ?

Crawford. Yes, I was there once or twice after
my Lord of Aylesbury was gone, I am fure.

L. C. y. Treby. And did you never fee' Mr.
Goodman there ?

Crawford. No, I never faw Mr. Goodman in
my Life, before I faw him on Saturday laft.

Sir B. Shower. Which is Mr. Huntley ?
Huntley. Here I am, Sir.

Sir B. Shower. Pray recoUeft your felf, and tell
my Lord and the Jury what you remember of any
Company that were with Mr. Porter, at ihtKinA
Hrad, and who din'd there.

Huntley. My Lord of Aylesbury, my Lord
Montgomery, Sir yohn Fenwick, Sir JVilliam
Perkins, Sir yohn Friend, Mr. Porter and Mr. I
Charnock.

'

i

Sir B. Shower. That was the Company, you
fay, that din'd there : Did Mr. Goodman dine
there ?

Huntley. No, Mr. Goodman did not dine there.
Sir B. Shower. Pray, Sir, recolka your felf •

When did any of this Company part, or eo
away ?

°

Huntley. My Lord of Aylesbury, and my Lord
Montgomery went away about Four o'Clock.

Sir B. Shower. Sir, how do you know that ?
Huntley. I went down Stairs after them ; I was

above Stairs when they parted from the Reft of
the Company.
Mr. Serj. Darnal. Pray mind, Sir : Was Mr.

Goodman there at that Time before thev went
away ?

Huntley. No, he was not.
Sir B. Shower. Are you fure of thatj upon the

Oath you have taken ?

Huntley. Yes, I take it upon my Oath, he was
not there.

Sir B. Shower. Did you attend them at Din-
ner ?

Huntley. Yes, I did attend them at Dinner.
Sir B. Shower. Did you attend them all the

While they were there?
Huntley. I was call'd frequently, and was in and

out of the Room very much after Dinner.
Sir B. Shower. Do you think if a frefh Man

had come in after Dinner, you fhouid not have
known him ?

Huntley. Yes, I fhouid have known him.
Mr. Att. Gen. Pray, Friend, let me ask you one

Queftion. Was Mr. Goodman there at all that
Day?

Huntley. That I don't know ; I did not fee
him at all.

Mr. Soil. Gen. Did you attend upon any other
Rooms that Day?

Huntley. No, I attended only upon that Com-
pany.

Mr. Soil. Gen. Were you in the Room all the
Time?

Huntley. No, I went up and down.
Mr.
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Mr. Soil Gen. What Time did the laft of the

Company go away ?

Huntley. It was about Darkifh ; it was pretty

late to the beft of my remembrance.

Mr. Att. Gen. Pray, did any Body come to

thofe Gentlemen after Dinner?

Huntley. No, Sir.

Mx. Jit. Gen. Did ^on tvcr icQ Goodman hz-

forc now }

Huntley. Never in my Life to my Know-
ledge.

Mr. J. Rokeby. Did all the Company, but my
Earl of Aylesbury., and my Lord Montgomery., Hay

'fill it was Duskifh?

Huntley. That i don't know.
Mr. J. Rokeby. Did you know all the Company

that was that Day at Dinner ?

Huntley. I knew all but One.

Mr. J. Rokeby. And who was that?

Huntley. That v/as Mr. Ckarnock.

Mr. J. Rokeby. And yet you can't tell whether

there was any Body clfe that you did not know,

how then can you tell that Goodman was not

there ?

Sir B Shower. He did not know him at that

Time, but he might remember him afterwards.

Mr. Conyers. Did not the fame Company ufe

to meet at other Times, at your Houfe?

Huntley. Not to my Remembrance.

Mr. Conyers. How then came you, if they ne-

ver had us'd to meet there, to know all thefe

People's Names?
Huntley. I have fecn Sir Jo^;« iv-zV«i there, and

Sir William Perkins.

Mr. Conyers. WasSir7oZ;« FnV/zitherc, orno?

Huntley- Yes, he was

Mr. Conyers. M/ Lord, he was the only Man
that was not nam'd before : You did not name

Sir John Friend before, as I heard : But pray, did

you ever fee Mr. Charnock there, but at that

Time?
Huntley. No, I did not.

Mr. Conyers. How came you to know it was

Mr. Charnock ?

Huntley. I knew very few of them before that

Time J
and I ask'd their Servants the Names of

all thofe Perfons that were there?

t\4r. Conyers. Did you know Mr. Porter., pray ?

Huntley.' Not before that Time : I did fee Mr.

Porter., and I knew him again when I faw him,

his Black told me his Name that Day.

Sir B. Shower. You, /:/a«;/^/, I would ask you

one Queilion more j Was the Door fhut or

no?
Huntley. No, it was not.

Sir B. Shotver. Did the Servants go up and

down as they Ub'd to do?

Huntley. Yes, Sir.

Mr. Att. Gen. Sir Bartholomew v^ould make it

that there was no Confultation at all.

Sir B. Shower. They were mad Folks if they

would confult at that Rate with the Door open.

Pray call Mr.WiUiam. Cock. \Who was fworn.']
^

Mr. Att. Gen. Sir John freind h^s own'd it,

that's dead. ^ . „ ^ r /r

Siri3. Shower. Sk John Fremd i Coniclhon is

nothing to the Prifoner.

Mr. Att. Gen. Mr. Serjeant Darnal did open,

that the Confeffion of thofe that dy'd was an un-

deniable Proofof theConfpiracy: Butgoonwith

your Evidence.

Mr. Scir]eznt Darnal. Pray, Mr. Co^t/^, will you
recoiled yourfelf, about the i ime when Captain
Porter, and fome other Gentlemen, din'd at your
Houfe.

PF". Cock. Yes, very well.

Mr. Serjeant Darnal. Pray, Sir, can you tell

who din'd there at that T ime ?

W. Cock. There were my Lord of Aylesbury

^

my Lord Montgomery, Sir William Perkins, Sir

John Fenwicky Sit John Friend, Vir. Charnock, Cap-
tain Porter, and Mr. Cook.

Mr, J. Rokeby. Was that all the Company ?

W. Cock. Yes, it was.

Mr.
J. Rokeby, One of them faid there were

Eighr.

L. C. J. Treby. And he has nam'd Eight, Bro-
ther,

Mr. Serjeant Darnal. Can you remember
when any o\ the Company went away, and who
went away firft?

Cock. My Lord o{Aylesbury and my Lord Mont-
gomery went away in aHackney-Coach ; and their

Servants were frequently in the Room, and wait-

ed afterwards in another Rof m, after that they

had waited at Table at Dinner} and tho' the

Door was fhut, as it uied to be when any Com-
pany is there, yet no Body was forbid to come
there at all.

Mr. Att. Gen. Do you remember when Mr.
Goodman came there?

Cock. I never faw Mr. Goodman in my Life

before to Day.

Mr. Serj. Darnal. Did any Body come to this

Company before my hort^oi Aylesbury vitnt away
that did not Dine there ?

Cock. I did not fee any Body there at all ; And
myLord oiAylesbury was about buying a Hogfhcad
of White-wine, but we cou'd not agree about the

Price : And when my Lord of Aylesbury went;

away, I went down with my Lord, and waited

upon him to the Coach ; and I told my Lord,

I hoped he would buy the Wine {lill. But he "^

anfwered, he could not tell whether he fhould

or no.

Mr, Serj, Darnal. Who elfe went with my
Lord o^ Aylesbury}

Cock. My Lord Montgomery. I don't remem-
ber any Body elfe,

Mr. J, Rokeby. Did all the reft of the Com-
pany go away at once?

Cock. Truly my Lord, I can't fay they did.

Mr. J, Rokeby. By what time did the Reft go
away?

Cock. I believe it might be Eight or Nine o'

Clock.

Mr. Serjeant Darnal. You faw my Lord of

Aylesbury when he parted : Was Mr. Goodman

there then ?

Cock. I did not fee him.

Mr. B. Powis. Did Mr, Cook flay 'till thclafl?

Cock. That I can't tell truly.

Mr. B. Fowls. 1 find they all Swear to Four
o'clock of my Lord Aylesbury'^ going, and go
no further.

Mr. Att. Gen. Pray, Sir, let me ask you a

Quefcion or two : Did you ever fee Mr. Goodman

before now?
Cock. No, I do not remember I did.

Mr. Att. Gen. When you went into the Rootn
after Dinner, did you look about the Room to

fee whether there were any new Company?
Coeki
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Cock. I did look about theRoom feveral Times

,

and fo did my Servants, to fee if there were any

Thing wanting.

Mr. ^tt. Gin. Can you take it upon your Oath,

that he was not there whilft my Lord of Jyks-

bury ftaid?

Cock. I do : And can take it upon my Oath,

he was not.

Mr. Att. Gen. Then ifyou can, pray diftinguifli

the Time when he came in. /

Cock. I do not remember that ever I faw him
in my Life before to Day.

Mr. Att. Gen. Why are you not as pofitive

that he was not there at all, as that he was not

there before my Lord of Aylesbury went away ?

Cock. He might come in, and I not fee him.

Mr. Att. Gen. Might he not as well come in

before they went away, as after, to come in and

you not fee him ?

Cock. No, I do not think he could.

Mr- Att. Gen. Why do you think fo?

Cock. Bccaufe the Servants were all about, and

they did not go to Dinner 'till Two o'Clock : And
I believe thofe Gentlemen that I named, came in

a Quarter of an Hour's Time to Dinner,

Mr. Att. Gen. We do not fay he came there

before Dinner: But could he not come in after

Dinner, before my Lord oiAylesbury and my Lord
Montgomery went away, without your feeing

him ?

Cock. Yes, Sir.

Sir B. Shower. Then heark ye. Sir, I would

ask you one Queilion : Did you fee him, upon
your Oath, or not?

Cock. No, I did not.

Sir B. Shower. Might not Mr. Goodman come
in to them without your feeing him ?

Cock. It is poffiblej but I don't think it was
fo.

Mr. J. Rokeby. How then can you be pofitive

that he was not there 'till my Lord of Aylesbury

went }

Mr. SelL Gen. You fay you may be pofitive he

was not there before my luoxdoi Aylesbury went

:

Can you be as pofitive now, that he was not there

before Mr. Cook went.?

Cock. I do not know when Mr. Cook went.

Mr. Soil. Gen. How can you be then pofitive

he was not there before my Lord of Aylesbury

went?
Cock. There were no more than what dined

there when my Lord oiAylesbury went away.

Mr. Conyers. Pray, Sir, let me ask you a Qiie-

ftion : Were you in the Room at any Time af-

ter Dinner?
Mr. Conyers. Pray, Sir, How many Times af-

ter Dinner, were you there ?

Cock. I believe half a dozen Times.

Mr. Soil. Gen. And yet you do confefs that Mr.
Goodman might come in after Dinner before my
Lord of Aylesbury went, and you not fee him ?

Sir B. Shower. Ay, but he could not fbay there

without his feeing him, if he was fo often in the

Room : You don't take Mr. Cock'% Evidence right.

Mr. Att. Gen. You named eight Perfons that

dined at your Houfe : Did you know them all

pcrfonally before that Day ?

Cock. Yes, my Lord, the mofl of them at

leaft.

Mr. Att. Gen. Did they ufe to meet at your
Houfe?

Cock. Commonly Sir John Friend did once a
Week. Mr. Charnock I knew when I was Drawer,
and fo I did Sir William Perkins: The Reft I

knew by hearing their Names.
Mr. Att. Gen. Did you know them before that

Day } Sir, I ask you ?

Cock. I had (een Captain Porter feveral Times
before that Day i buc i cannot fay at my own
Houfe.

Sir B. Shower. Do you remember the Trea-
ty about the Hogfhead of White-wine?

Cock. Yes, Sir, very well.

Sir B. Shower. Were you by when my Lord
of Aylesbury went away, and fpoke with him
about it ?

Cock. Yes, I was ; and told him, I hoped he
would buy the Wine ftill.

Sir B. Shower. Can you be pofitive that any
Body was therebeforemy Lord of ^j/ej^«rjy went
away, that could ftay there any Time, and did
not Dine there?

Cock. I believe not, Sir-, fori came in h-lf a
dozen Times after Dinner, and I believe if I had
heard Mr. Goodman'^ Name, or feen him there, I

fliould have remembied it j but I did not fee any
Body but thofe t-at dined th^ re.

Mr. Cowper. Where was you when my Lord
of Aylesbury went away? Where did you meet
him going away ?

Cock. Upon the Stairs: Seeing my Lord of
Aylesbury and my Lord Montgomery coming
down, I met them.

Mr. Cowper. Where did you meet them? Ac
the Middle, or the Top of the Stairs ?

Cock. My Lord oi Aylesbury was at the Top of
the Stairs.

Mr. Cowper. Did you meet him juft coming
out of the Room?

Cock. Yes, Sir, I faw the Coach that was cal-

led for my Lord } and fo I went up Stairs, and met
my Lord at the Top of the Stairs coming down.

Mr. Soil. Gen. Now how can you be pofitive

who was in the Room when he came out of the
Room?

Cock. I went up in the Room after my Lord
oi Aylesbury went away.

Mr. Soil. Gen. How long after my Lord of
Aylesbury went away ?

Cock. It was prefently after.

Mr, Soil. Gen. How long before my Lord of
Aylesbury went away, had you been in the Room ?

Cock. I had been there juft before.

Mr. Serjeant Darnal. Call iTiomas Peachy, \JVbo
appeared and was /worn.

]

Sir 5. Shower. My Lord, we (hall prove that

after the Plot broke out, and after Mr. Porter

had made his Difcovery, there was no Diftur-

bance o^Mv.Cook 'till a good while zhQrCharnock\
Trial; and Mr. Cock was fo far from being fenfi-

ble, or confcious of any Guilt, that he never ab-

fconded, but continued for three Weeks in his

Father's Houfe, where he was taken by a Meflen-
ger. Pray Mr. Peachy will you tell my Lord,
and the Jury, where Mr. Cook was taken, a,,d

when, and by whom.
Peachy. He was taken at his Father's Houfe by

a Mefienger,about Seven o'Clock in the Morning.
Sir B. Shower. What Day of the Week was it

he was taken ?

Peachy^
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Peachy. Upon a Sunday Morning, in his own

Room, in his Father's Houfe, at Seven o'clock
in the Morning.

Sir B. Shower. Did People come to him as they
ufed to do ?

Peachy. Yes ) and he went frequently abroad
as he ufed to do, and did never abfcoad from his

Father's Houfe.

Mr. Serjeant Darnal. Pray fwear Mr. freganna.

[^fFhich was done.^

Sir B. Shower. Mr. Treganna, Pray do you re-

member how long after the Plot broke out did

you fee Mr. Cook ?

7'reganna. After Air. Charnock'i Trial, a Week,
he was at my Chamber i after the Plot broke out,

he was concerned in a Trial at fVincheJler Affizes,

upon an Iffue out of Chancery, Mr.NichoHs vf&s

the Clerk in Court, and went down to manage it

ac the Affizes j and Ai'r. Cook came to me a Day
or two after fVinchejier AGxzcs was over, and ask'd

me if 1 had any News from the Affizes? This
was long after the Plot broke out : And I remem-
ber particularly, that I faw him twice after the

Plot was difcovered, at my Chamber.
Sir B. Shower. Swear Mr. NichoUs, [fF'hiihwas

doner\

Sir, Pray will you tell my Lord and the Jury
what you know of Mr. Cook''?, appearing abroad

after the Plot was difcovered }

Mr. Nicholls. I was fent down to the Trial : I

was prefenr, and did attend at two Trials indeed,

and 1 fuppofe Mr. B. Powismny remember that 1

attended at two Trials at IVinchefter Affizes.

Mr. B. Powis. Poffibly you might, Sir : I can't

tell all (he Attendance at the Affizes.

Mr. Nicholls. And after my Return from ff'^in-

chefter Affizes, Mr. Cook was with me fcveral Days,

both at my Office and Chamber, and at his Fa-

ther's Office : And I remember particularly, that

he threatened me that I was in Trouble when I

was at E^inchefier^ and therefore I remember it

very well.

Sir B. Shower. Mr. Nicholls., you know Mr. Cook

very well j pray what are his Morals ?

Mr. Nicholls. Upon Occafion of the Caufe in

Chancery that went to Trial, I have had the

Knowledge oi Mr. Cook five or fix Years ; I always

believ'd him to be as temperate a Man as ever I

met with : I think in five Years Time I was not

above once with him in a Tavern.

Sir B. Shower. Did you ever hear him Swear?

Mr. Nicholls. No, never} nor vent aCurfe: I

believe he drank as little as any Man, and was as

godly a Man. I never heard him fpeak a foul

Word.
Sir B. Shower. How do you know that. Sir,

that he was fo godly a Man ?

Mr. Nicholls. Upon Occafion of this Caufe, I

was feveral Times at Sir Miles Cook's, and atA/r.

Cook's Lodgings there, and we were to go about

Bufmefs, and after he was drefs'd, he has made me
ftay while he went into his Clofet and faid his

Prayers. And he told me further, that he never

went out of his Father's Doors without faying his

Prayers; and I was forc'd to ftay at the Door

while heperform'd his Devotions, as he told me,

and I believe he did.

Mr. Serj. Darnal. Now, my Lord, we will

call fome other Witnefles to prove his good Af-

feftion to his Country, how he continually defired

Succefs to the Fleet, and to the Army,

. Vol. IV.
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Sir B. Shower. So thai; really he had an Averfion

to it.

Sv^eztMr.Hamond. {Which was done.']

Mr. Serj. Darnal. Pray, Sir, will you give
an Account what you know of the Prifoner, con-
cerning his Judgment,and concerning his Morals ?

Hamond. J have been for fome Time acquainted
with Mr. Cook, the Prifoner at the Bar, and to the
beft of my Obfervation, I always took him to be
a confcieritious Man, and \ have heard him declare
great Detcilation of a French Force: And three
or four Days before he was taken intoCuftody, 1

ask'd him what he heard of Intelligence ? He faid

he heard what was in the publick Prints, and heard
no more, and knew no morej and he had a great
Abhorrence of theConfpiracy, and thought it a
very monftrous Thing. J never heard him fpeak
a difrefpe£l:ful Word of the King's Perfon or
Government in my Life. And I fay again, I have
heard him feveral Times declare, in common Con-
verfation, that he had an Averfion to French
Power, and he had a dread of it.

Mr. Serjeant Darnal. What have you heard him
fay about our Fleer, or Army?

Flamond. My Lord, I have heard him very
muchwifh Profperity and Succefs to our Fleet.

Mr. J. Rokeby. What Fleer, pray Sir.

Hamond. To our Fleet, King WillianCs Fleet
againft the French. Things to this Purpofe he
frequently faid.

Mr. Serjeant Darnal. Then Sv/ear ikfn. Hunf.^

[_Which was done.'] but ffie was not examined.
Sir B. Shower. My Lord, we leave it here. But

I muft beg the Favour, that if they give any new
Evidence, and there be Occafion, we may have
Liberty to anfwer it. And I have an Obfervation
or two to make when the Evidence is over,

Mr.Att.Gen. My Lord, if they have done with
their Evidence, I beg leave toobferve, that there

is fomething arifesupon that Evidence, that will

give us occafion to call a VVitnefs or two more.
My Lord, the firll Witnefs which they call'd was
Edwards, and he is inCuitody upon Sufpicion of
High-Treafon in Newgate., and he gives an Ac-
count of fomeDifcourfe that he had v/ith Mr. Good-
man j and for that, ic will be ncceffary for us to call

Mr. Porter again and Mr.de laRue^ to ffiew that

this Edwards^ the Witnefs, as he is committed for

Sufpicion of High-Treafon, fo he was in the Con-
fpiracy for the Afiaffination; he was one in the

Lift that was brought back by Cranburne from
Mr. Charnock to Captain Porter, as one of G^^sr-

«oc/fe'; Men, and he is in Cuftody for it. Then as

to the other Matter, they have called three Wit-
nefies to prove. That Mr. Goodman was not in this

Place at this Time. The Counfel indeed opened
it, that he was not at the Tavern till after my
Lord of Aylesbury and my Lord Montgomery were

gone away \ but their Evidence goes further, That
he was not there at all : And the Mafter of the

Houfe fays, he was not there to his Knowledge
at any Time. So that if their Evidence prove

any Thing, they prove that he was not there at:

all ; they do not remember that they faw hint

there : So that the Queftion will be, whether Afr,

Goodman'^^% there at that Time, and it will be

ncce(ra.YY to CAl\Mr.Goodmaniigdiin,a.nd Mr. Porter^

to confront thefe Witnefles, who will tell you
when he came in : And particularly ss to my Lord

J"
E . of
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of yfylesbury^ that he went with him to the ^tairs-

head, and my Lord would not let him go further,

but he went back again when my Lord of Ayles-

bury went down Stairs. We will begin with the

Witnefles, as to this Edwards.

Swear Mr.Dela Rue. [JVhich ivas done.']

Mr. Conyers. Mr. De la Rue, Pray do you know
Mr. Edwards that was here?

Mr. De la Rue. He goes by feveral Names > I

know him by the Name of Douglas : And laft

Monday I came into the Prefs-Tard, and faluted

him by the Name o( Douglas, and he faid he had

taken his own Name again, by which he was
known at St. Germalns, and that was Edwards or

Richards, as I remember, or fom.e fuch Name.
Mr. Conyers. When was he at St. Germains?

Mr. De la Rue. About three or four Years ago.

Mr. Conyers. Pray look upon him, fee if you

know him.

Mr De la Rue. I know him very well, there

he ftands, that is the Perfon in the black W ig -, he

was reputed at St. Germains to be my late Lord
Dundee^ Chaplain.

Mr. Att.Gen. What Name did he go by at

St. Germains ?

Mr. De la Rue. I can't very well tell : But
he faid he had taken his own Name again; and I

think he faid it was Edwards or Richards.

Mr. Conyers. Did he go formerly by the Name
of Douglas ?

Mr. De la Rue. Yes, here in England: Mr.
Porter knew him to go by that Name.

Mr.Att. Gen. Whatelfe do you know of him.''

Mr.Dela Rue. The Lift that Mr. Cranburne

carried from Mr. Porter to Mr.Charnock,i!ir\diVih'\ch

he brought back again from Mr.Charnock to Mr.
Porter, had in it, among the other Names, the

Nnme oi Douglas, which 1 underllood to be that

Gentleman.
Mr. Alt. Gen. Did he go by that Name at that

Time?
Mr. De la Rue, Yes, he did,

L. C. J. Treby. Pray repeat chat again, Sir, that

we may undcritand it, and fee whether it be Evi-

dence.

Mr. De la Rue. Why, Sir, the Lift that Mr.
Cranburnehron^t from Mr. Charnock to Mr. Por-

ter, at the Foot of the Uii vih\ch Mr. Porter had
fenc to him, there were other Names written, as I

believe, in Mr. CharKock's Hand, and among thofe

Names there was the Name of Douglas, which I

underftood to be this Mr. Edwards, as he calls

himfelf. And moreover, when Mr. Porter went
out of Town, going to DoSiors Commons, I called

ac Mr. Charmck's, and he had a great deal of Corn-

pan/ with him, four or five Troopers, and among
the reft this Edwards or Douglas was there fitting

by him. Here is a Gentleman that I fee upon the

Bench, I think he is a Scotchman, that knew him
at St. Germains as well as I. I think his Name is

Mackdonnel.

Mr. J. Rokehy. What Countryman did you take

this Edwards to be ?

Mr.Dela Rue. A Scotchman, and Chaplain to

my Lord Dundee that was killed in Scotland.

Mr. Serjeant Darnal. Did you fee this Gentle-

man in France, Sir ?

Mackdonnel. I never was in France in my Life.

Mr. Att. Gen, You can'c ask him the Queftion :

You know it tends to make him either accufe or
excufe himfelf of a Crime. Pray call Mr. Porter
again. But in the mean time, till he comes,
we'll examine Mr. Goodman, becaufe he is here.
Mr. Goodman you were by, and heard what thefe
Drawers faid concerning your being at the Old-
King'%-Head in Leaden-hall-jlreet that Tizy.
Pray give an Account when you came in, whe-
ther you faw my Lord of Aylesbury, and what
pafTed between you at my Lord of Aylesbury's
going away?

Mr. Goodman. Tlfr. P^r/^r brought me up j and
when I came in they were all fitting; and after
Salutation I fat down : And when they had coi^-
fulted fomeTime, they came to aRefolucion, as
I have told you already. The Fellows are fo far
in the Right of it, that my Lord of Aylesbury and
my Lord Montgomery went away firft; for I took
my Leave of thtm at the Head of the Stairs. Says
my Lord of Aylesbury to me, Pray avoid Cere-
mony, we will go away privately as we came, in
a Hackney-Coach. And as to the Mafter of the
Houfcj^ who fays, he does not know me, I have
dined feveral Times there j four or five Times
with Sir John Friend: And one particular Day
above all the reft, I remember I was not well
and I went down Stairs to the Bar, and faid, [

pray, can you get me a licde Brandy. He faid
yes; he would help me to fome of rhe beft in
England. And he brought me up fome which I

liked very well; and thinking he had a Quantity
of it, I ask'd him what I (hould give him a Gal-
lon for a Parcel. But he faid, he had but a lit-

tle : And 1 am fure he has fecn me there five or
fix Times.

Mr. Att. Gen. Then fet up that Majlcr of the
Houfe, Cock, again. [JVhich was done.]

Come, Sir, Yoii hear what Mr. Good-man has
Sworn, and mind it ; you are upon your Oath.
You faid juft now, that you never faw Mr. Good-
man before.

Cock. No, upon my Word, Sir: I don't know
that ever I faw him before.

Mr. Att. Gen. Do you remember nothing of
his being with S'xxjohn Friend zt your Houfe ?

Cock. No, upon my Word, Sir.

Mr. Att. Gen. Nay, you are upon your Oath.
Nor do you know nothing of your giving of him
Brandy ?

Cock. No, upon my Oath, I do not remember
any fuch Thing.
Mr. Att. Gen. That is a very fafe Way ofSwear-

ing, I profefs.

Mr. Conyers. He remembers the particular
Time when he was Sick, and you offer'd to fell

him fome Brandy.

Mr. Att Gen. No, he ask'd him what hcfhould
give him for it a Gallon. But, Mr. Cock, did you
ever ke Goodman in your Houfe fincc my Lord of
Aylesbury and they were there ?

Cock. No, upon my Word, Sir, I did not:
And I never had but two Gallons of Brandy in

my Life at a Time : And I never had any Cask,
or any Thing of that Nature, to fell any out of.

Mr. Att. Gen. Who ufcd to be with Sir John
Friend at your Houfe?

Cock. There ufed to be Mr. Richardfon, and
Juftice Cajh, and Col. Cajh.

Mr. Goodman. Mr. Richardfon was there that
Day : I could almoft have remembred the parti-

cular Day, but 1 cannot be pofitivc} only we
were
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were in the fame Room where the Confuhation
was, at the further Part of the Room.
Mr. y.Rokeby. Your, Friend, the Mafter of the

Houfe, you hear what Mr. Goodman fays : He fays

he was with Sirjohn Friend at yourHoufe,and being
not well he ask'd for foir.e Brandy, and you told

Mr.Att.Gen. Then, my Lord, we have done.
Sir B. Shower.Thtn 1 beg the Favour ofaWord

or two, my Lord. May it pleafe your Lordfhip,
and you Gentlemen of the Jury, I am of Coun-
fel in this Cafe for the Prifoner at the Bar, and t

muft beg your Lordfhip's Patience, and your Fa-
liim, you'd give hmi fome of the bell in 'England, vour, Gentlemen, to make a few Obfervations up-
And he propounded to youthen to fell him fome on the Evidence that has been given j for we hum
ot it; but it fcems there was no Bargain made
Do you remember any fuch Thing of one that

was with Sir John Friend^ that fpoke of buying
of Brandy when he was fick ?

Cock. No, upon my Word I do not

bly infill upon it in point of Law, that here is

not fufficient Evidence before you to convi6tthe
Prifoner. You are, Gentlemen, to have refpe6t

and regard to your Confciences and the Oaths
which you have now taken, to give a Verdift,

Mr. Att.Gen. Then fet up Mr. Porter. [}Fho and make true Deliverance between the King, and

flood up.'] Pray, Afr. Porter, look upon that Man
in the Black Peruke > what Name did he ufe to

go by ?

Mr. Porter. He ufed to go by the Name of Ed-
wards.

Mr. Att. Gen. Had he any other Name ?

Mr. Porter. Yes, Douglts.

Mr. Att. Geii. He has fo many Names, that we
don't know which is his true Name. Mr. Porter^

pray what elfe do you know of him touching his

being concerned in the Confpiracy?

Mr. Porter. I know not any thing of my own
Knowledge-, but his Name was put down in the

Lill that Mr. Charnock fent me of his Men, and

Mr.De La Rue read his Name there.

Mr. Soil. Gen. Mr. Purler, you were a Witnefs

the Prifoner ; you are not to go according to your
own private Opinions, nor according to publick
Fame, nor according to common Report, nor ac-

cording to the Verdifts in ether Cafes, nor ac-

coiding to the Confeffions or Dying Speeches of
Criminals v/ho have been Executed, zvhether made
by themfdves.^ or by otbe^s for the^n, but you are

to go by the Teftimony of Credible Witnefles,

and if you have not the Evidence of tv;o Credi-

ble WitnefTes before you, my Lords the Judges
will inform y<;u hov/ the Law ilands. That by
the Statute of Ed-ivard the Sixth, and the new
Statute for Trials of Treafons, there muft be two
WitnelTes to prove the Prifoner guilty of the O-
vert-A6t of the Treafon that is laid in the In-

diftment; and whether there have been two Cre-

upon the Trials of Sir John Friend, and Sir FTil- dible VVitneffes produced before you, is the Quef-

Ham Perkins
-J
did you give Evidence that Mr.

Goodman was in the Room at the fame Time when

the Confukation was?

Mr. Porter. Yes, Sir.

Mr. Att. Gen. Well, you hear that thefe People

have fworn, that Mr. Goodman did not come till

my Lord oi Aylesbury went awayj nay, indeed,

that he was not there at all.

Mr. Porter. My Lord, upon my Oath he was

there before my Lord Aylesbury went away, and

Mr. Goodman bowed, and took leave of my Lord"

as he went out of Doors.

Mr. Att. Gen. What time did my Lord o^ Ayles-

hiry go away ?

Mr. Porter. It was about an Hour and a Half,

or two Hours after Dinner, and he was in the

Room when my Lord went away, for he took his

Leave of him at the Door.

tion that you are to confider upon your Oath and
Confcience ; that is, whether you are fatisfied

here be two fuch as the Law requires. The Quef-
rion is not meerly whether Mr. Cook be guilty,

but whether in your Confciences he be legally-

proved guilty -, whether there be Evidence to fa-

tisfy your Confciences, according to the Laws of

the Land, that he is guilty; and we infift there

is not ; and therefore 1 beg leave to recapitulate

what has been fwoin againll him, that we may
fee how far it reaches, and wherein it is de-

fective.

Gentlemen, Mr. Porter he fv/ears that about

the Beginning or Middle oi May, he cannot tel!

which, there was this Meeting at the Old-Kin£&~

Head Tavern in L'^aden-Hall-flreet; in which, I

wou'd obferve to you, that he confines himfelf to

a certain Month ; the Reafon is very plain, and

Mr. Cowper. Do you remember the Manner of therefore 1 ask'd him whether it was not in April

Mr. Goodman's coming in ?

Mr. Porter. Mr. Goodman fent up his Name to

i^e, and I told the Company, and promis'd for

him, that he was a very honcft Man, and much

in King James's Intcreft; and then with their

Confent I went down and brought him up.

Mr. J. Powell. How long time do you think

there was between Mr. Goodman's coming in, and

ttiy Lord of Aylesbury's going away?

Mr. Porter. I cannot tell that, I do not remem-

ber exaftlv how long it was.

for if he,had fiid it had been then, there had

been no danger to the Prifoner, becaufe of the

Adc of Indemnity, therefore he was careful to

fix it in May j and he would not lay it mjune,

for the Tenth o\' June is a famous Day; and then,

orfoon 2.he:Y NewgrJe had himj he was confined

there for a Riot on that Day, and fo they have

reftrained it to a Month, and the only Month
that he is capable of fwearing to, as to any A6b

done the laft Year till they came in January l6

theAffafiinarion Plot, vv'hich the Prifoner is noc

Concern in ; but ic
Mr. J. Powell. Was it a quarter of an Hour, or accufcd to hive had any Cone ^

If an Hour ? fliou'd feem he cannot tell what Day of theWeek,
or of the Month, but about the Beginning or the

Middle o^ May Eight Perfons dined at this Place^

and then after Dinner Mr. Goodman came in, and

half

Mr. Porter. A great deal longer, for we had dif-

courfed of the whole Bufinefs after Mr. Goodman

came into the Room.
r Mr. Conyers. How long were they there after

Mr. Goodman came in ?

Mr. Porter. It was very near two Hours after he

came in, before they went away ; they did not go

a\vay till Six o'clock, and he came in at {Four as

n^ear as I can remember.

Vol. IV.

they difcourfed about this Matter.

Firft, Gentlemen, we infift upon it, that it is

very improbable that Ew^///?; Proteftants of pious

Converlation and good Morals, fliould agree, as

he fays, to fend fuch a Meffage to the late King,

to invite over a French Popip Force j we may

J-
E 2, eafUy'
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eafily fee the horrid and mifchievous Confequen-

ces that wou'd have followed fuch a Praftice, fuch

as muft afFed every £»^///i&;««« with a Concern,

fo that it is improbable a Man of Virtue and
Piety cou'd engage in fuch an Enterprize j and if

it be improbable, you will never believe it, un-

lefs the Convidion or Proof be irrefiftible : And
if you have any other Reafons to diftruft this

Man's Truth, then we hope you will go upon the

Side of Probability ; and not let popular Preju-

dice, common Fame, or any Thing elfe but le-

gal and undeniable Evidence have theAfcendant

over you. If you are not fatisfied that Mr. Cook

didaflent (as from the Character of the Man it is

not probable he fliou'd) to fend Charnock into

France^ to perfuade King Lewis and King James

to fend Ten Thoufand Men to in\'ade our Coun-

try, then he is not guilty.

In the next Place, Gentlemen, he is not guilty

we fay in the Eye of the Law, if they have not

two VVitncflcs •, and for that we fay you have but

one, or but oneth;itisto be believed ; and if you

have but one that is to be believed, that in Law
is but one, and confequently my Client is not

guilty} fo the King's Counfel agree, that if there

be but one Witnefs, he cannot be convifted, the

Law is plain in the Cafe. Now to make ic out

that here is but one Witnefs at moft, we have

offered you feveral Objedions, and made them

out by Evidence, againft the Teftimony of Mr.
Goodman ; that he is not a Perfon fit to be be-

lieved i and if he be out of the Cafe, then does

Mr. Porter's ftand alone, and all will amount but

to one Witnefs, fuppofe it ihou'd be granted that

his Teftimony were true.

Firji, We have read a Record of Convidion

againft him, of a Crime, one of theGreateft next

unto Treafon, that is known in our or any other

Law. That he hired a Man to poifon tuo Dukes,

Branches of a NobleFamily,to which he had fuch

great Obligations, as all Mankind do know, and

he himfelf cannot but acknowledge-, andifcherc

were not that Aggravation in it, of his Obliga-

tions to that Family, yet to lie in wait to Murder
and Poifon, is fuch an Offence as any Age can

fcldom (hew the like. And the Objcdion is not

fo very eafily anfvvered as they would have it;

nor can it be fo foon paffed over as they think,

by faying He is a Witnefs of a Confederacy with

which the Prifoner is accufed, a Crime greater

than the Thing objedled. It is true, none can

bear Teftimony infuchaBufinefs, but he that is a

Party : But, we fay, if thefe Perfons who come
and fet up themfelves for WitnefTes, were not

probi Homines^ and did not appear to be Perfons of

indifferent Credit between Man and Man, and did

not ftand impartial in the Eye of the World in

other refpeds before, then they are not to be be-

lieved, as to what they charge themfelves and

others to be guilty of. Now, if Mr. Goodman

ftand convided of fuch an Offence as this that is

alledged againfl him, tho' he is pardoned by the

Ad of Parliament, orSatisfadion acknowledged

upon the Record, though it be even the very next

Term, yet that does not purge him from the In-

famy and Difgrace, or from the Imputation of

being concerned inlbVillainous a Dcfign. It is

impoffible that he (hould be a good Witnefs that

wou'd be engaged in fuch a Matter, efpecially

when we have thofe various Witneflcs, and fuch

a concurring Teftimony, that what he has Sworn
is abfolutcly falfe.

Gentlemen, If there were nothing but his own
Teftimony in the Cafe, there would benoQuetti-
on at all in it : And as to Capt. Porter's Teftimo-
ny about his being there, we have produced three

WitnefTes, who, if they be of Credit, then Mr.
Goodman is not to be believed, but is falfificd

throughout; for it is not the Qiieftion, whether
Mr. Cook went away before the Confukation and
the Refolution ; for if my Lord of Jylesbury, or

my Lord Montgomery went av^ay, Mr. Goodman
is falfificd in that, and confequently you ought
not to believe him in the reft ; for he adually

fwears, that my Lord of jiyksbury^ my Lord
Montgomery., and thofe other Gentlemen, were ail

prefent, and at the Confult, and did confent and

agree to the Refolution, by ufing thefe Words

j

Tes^f you may ; 7es, you may. Now, we fay, there

are three WitnefTes that fwear. That my Lord of
Aylesbury was gone before he came there. I do
not care whether he came there, or not} that is

not material: For if there were no Body there

when my Lord oi Aylesbury was there bat thofe

that were at Dinner, then Mr. Goodman was not

there at any fuch Confukation, as they would in-

finuatewas at that Time, in that Place, and that

Company.
My Lord, we have proved x.o^o\x Mr.Cook'%

Abhorrence and Declaration, which, we think,

ought to go a great Way;in Satisfadion of his In-

nocence, at Icaft to induce you to the favourable

Side i for, Gentlemen, you are not brought hi-

ther to Convid a Man only^but toTry and Exa-
mine him, and it is your Duty to Acquit, as

well as Convid, according as the Evidence flands

:

It is your Duty to go according to your Confci-

ences, and to declare whether he be Guilty or

Not Guilty, upon the Evidence you have before

you : You are to examine the Truth of the Fad
in all its Circumftances, and upon your own Con-
fciences to declare, whether he is Guilty or Not
Guilty ;now wepropofeit toyou, andfubmititto
your Confciences, that here are three WitnefTes,

that fpcak upon their Oaths, againft whom there

is no Objedion, that ever they were guilty of ly-

ing in wait to Poifon any Body, nor in any Plot

for an AfTaflination, nor any Confpiracy for in-

viting an Invafion from France^ nor any other

Objedion againft them, but they ftand upright

in the Face of the World, and they three fwear.

That he was not there at that Time. The An-
fwer that weexped, is. That he might be there,

and they not fee him : And becaufe it was pofli-

ble he might be there, and they not fee him,
therefore it is no Evidence: But, my Lord, be-

caufe it may be fo, is no Evidence that it is {o j

that's no Objedion; for you will take it as the

Nature of the Thing will afford, and theMatter
itfelf allow. Now there can be no better Evidence
than this ; that they went in and out continually ;

the Drawers, and the Mafter of the Houfe five

or fix Times himfelf, were in the Room, and
they fay, there was no fuch Perfon there. Why
then it is very improbable, if not impoffible, that

any fuch Man fhould be there. The one fwears,

he came down from my Lord ci Aylesbury ya^
before he went away } and another iays, he fol-

lowed him out of the Roonij and the Mafter
fays, that he met my Lord of Aylesbury at the
Stairs-head. All which falfiiics Mr. Goodman in

that Particular, that he was with my Lord of
Aylesbury at the Stairs-head, when he went away.

Thefe
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Thefe are incompatible ; and if wc falfify him
in any one Thing, he is not to be believed in any
other.

Then, Gentlemen, weoflFer toyour Confidera-
tion an Anfwer to another Objedion: They lay
thefe Witnefles feem to fwear, that he was not
there at all. We are not concerned whether he
was there afterwards, ornot: If you arefatisfied,
that he was not there, as our Witnefles fwear,
while my Lord of yiylesbury was there, that's
enough. Butthen they make an Objedion, how
comes the Mafter of the Houfe to remember my
Lord oi Aylesburfs g >ing away, more than any
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nocent Man to fave mine. I thank God, I ani
in a very good Way to diej I have, for at leaft

this laft Year, frequently received the Bleffed Sa-
crament J and how I have liv'd, every Body in
the Court that knows me can tell my Life and Con-
verfation has been as regular as any Man's, and I

am as ready to die to-morrow, if Occafion was for
it (I thank God) as any one ; I will receive the
BJefled Sacrament upon it j and it is not for Life
that I would do any Thing that is wrong or un-
juft : I do love my Nation, and I love the Quiet
of the Nation j I never was for difturbing the

o J ir 5 r- . " " , ' '
Government that now is } and I ever wasagainft

Body clle .? Gentlemen, you know the Nature of Foreign Forces or an Invafion, for I never thought
the Thing fhews, not only that it was more pro
bable the Mafl:er of the Houfe fliould make his

Obfervations near the Time of Dinner, rather
than afterwards at Night, when there is more
Hurry : But it is more probable he fliould take
notice of it from the Quality of the Pcrfon, from
the Difcourf; he had with him about the White-
wine, which was a good Medium to refrefli a
Vintner''^ Memory, it being a Matter in his own
Trade, and that might m5»kchim call it to mind.

Therefore, Gentlemen, we think thefe three

Witnefles ftand free and clear in their Credit ; and
being fo, areinconfillent with Mr. Goodman'sTe-
llimony ; and we hope, in favour of Life, the

Credit inclines on their Side, efpecially when the

Queftion is, whether a Man fhall be executed for

VCreafon who never fled for it, who was never

charg'd with any Treafon or Treafonable Pra6tices

before j nay, not fo much as with any particular

Crime or Immorality : And whether three Wit-
nefles (hall be be]icved,againft whom there is no
Objedlion, rather than Two, againft One of

which there are fuch Objeftions.

My Lord, we are not now debating or attack-

ing the Evidence of the Plot^ or arraigning the

former Jujgments againft: the Confpirators that

have fuffer'd ; but. Gentlemen, we are putting

you now upon a ferious Enquiry, (as God and

your own Confciences fhall incline you) whether

our Client be guilty or not guilty upon thisEvi-

dence; that is, whether Mr. Goo^/«^«fwears true,

or not. We hope that we have given you fuffi-

cient Satisfa6tion, that upon Mr. Goodman's Part

the Evidence is inlufficient ; and we hope you will

accordingly find our Client not guilty.

Mr. Jtt.Gen. If Mr. Co(?^ have any thing to fay

himfelf, I defire he may fay it now, before we
begin.

Sir B. Shower. No, pray go on, Sir.

L. C. J. 'Treby. Mr. Cook., wou'd you fay any

Thing your felf, before the King's Counfcl fum

up ?

Cook. The little I have to fay, my Lord, I'll

fpeak now, or by and by, which you pleafe.

L. C. J. treby. You muft do it now, becaufe

after they have fumm'd up, there is nothing

more to be faid by you.

Cook. My Lord, f thank God, I have lived, a

Life, I hope, as good as any Man, and have of-

ten received the Bleffed Sacrament j I have done

it conftantly, and fliall do it fpeedily, by the

Grace of God, as foon as I can have a lVlinifl;er

come to adminifter it to me. I did offer it to my
own Father, when he came to me, and told me,

Jf I would confefs this Thing I Jhould not come to

7'rial: 1 told my Father, I would not for Ten
Thoufand Worlds take away the Blood of an in-

of one, or heard of it, but with Abhorrence and
Deteftation: And I do affure faithfully, I fliou'd

be forry to difparage Mr. Porter's Evidence, be-
caufe I would have every Body that was concern-
ed in that Horrid and Barbarous Crime to fuffer j

inGod'sName, let them all fuffer. IthankGod,
I never knew any Thing of it, .nor of a French
Invafion : And I would fay more of it, but that I

would not hurt Mr. Porter's Evidence, whofe Dif-
covery of that bloody Bufinefshas done fo much
Service. As for Mr. Goodman., as I hope to re-

ceive the Blefled Sacrament, and may I perifh
when I do it, if I fpeak an Untruth ; 1 v/ould
not for any Thing, no, not for the Good of my
Country, have innocent Blood fpilt } I would lay

down my Life to ferve my Country, but I would
not have my Blood be lightly loft ; and how lit-

tle a Man foever I am, my Blood will lie as hea-

vy upon the Nation as any the weighiieft Man's
can do. I do not doubt your Loidlhip's Juftice^

nor the Jury's, but 1 pray, my Lord, obfervej
though it is ufual not to own Things at the Bar,

yet I do not make this Denial as of Courfe, but
out of Truth; and I aflure you, in the Prefence
of the whole Court, if I fhould fuffer for this, I

muft at my laft Moments either confefs or deny
fomething : And, I fay, 1 do affure, in the Pre-
fence of the whole Court, and I will take the

Bleffed Sacrament upon it, that 1 muft, at my
Death, deny this whole Matter, and that ever I

did fee Mr. Goodman at all there j I do not think

] faw him ; I do not remember I faw Mr. Good"

man at all, except once in Germain-Jircet., when
the Coach broke, and that muft be but in pafling

by neither, and he would have hurt orkiil'd the

Coachman, and we kept him from it; and I

walk'd with him half the Length of Germain-

Jlreet^ before 1 knew who Mv. Goodman Wds. If

ever a one of thofe Gentlemen, that are Men of
Credit and Honour, can fay I was any ways fo

inclined, or that they ever faw me, or knew
me, that I ever bought a Piftol or a Blunder-

bufs, or the like, may God fink and ftrike me
dead} and the Bleffed Sacrament, which I intend

to receive, be my Curfe and Damnation, if I

knew ofKing Jamci's Coming, till after the whole
Town rang of it : I had no Hand in the Invafi-

on i and, befides my Abhorrence of introducing

foreign Force, I defire your Lordfhip and the Ju-
ry to confider the Circumftances of my Cafe, that

I had but a very fmall Allowance from my Fa-

ther, and therefore it is not probable I fhou'd

take upon me to join with my Lord oi Aylesbury
i^

and my Lord Montgomery.^ and thofe other Gen-
tlemen, to fend Mr. Charnock into France., to in-

vite over a Foreign Force : And I call God to

witnefs I had no Hand in it. I beg your Lord-
fliip'g
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ihip's Pardon for all this Trouble; I would not

hurt Mr. Porter's Evidence, for the Reafous that

I have told you; but this is for my Life, and I

don't fo much value thai as I do Truth and Since-

rity i and I fhall receive the Blefled Sacrament,

if I die, that I never did do fo. Indeed I never

did take the Oaths, nor did I ever reiufe them,

becaufe they were never offer'd me ; but I wou'd
take the Oaths now if they were offer'd me. My
Lord, I beg your Pardon for this Trouble.

L. C. J. "treby. Have you done. Sir ? Have you
faid all you would fay .''

Cook. Yes, my Lord.

L. C. J. Treby. Then, you Gentlemen of the

Ring's Counfel, will you conclude "^

Mr Soil. Gen. May it pltafeyour LordlTiip, and
you Gentlemen of the Jury, I am of Counfel in

this Cafe for the King, and I could have been
very f.;lud that this Gentleman's Defence that he

has made had been ftronger than in Truth it has

been: And I {h Hild have been very glad too that

his Counfel had been able to have made it better

for him ; but that he and they may be fatisfied as

much is done as the Cafe will bear; they have

had all the Liberty in the World to make his De-
fence they could defire, nay, more than in Strict-

nefs could be allou'ed them.
Gentlemen, our Evidence is very pofitive a-

gainlt the Prifoner at the Bar, and for the higheil

Crime that the King's Subje6ts can be guilty of,

by the Confefllon of the Gentleman himlelf and
of his Counfel, \Ve have, 1 fay, t^vo pofitive

Witnefles againft him j they fay they arc not le-

gal ones : I mull own, if we have not two Wit-
nelTes, we have never an one; for whatfoever
f^ilfifies Afr. Goodman sTt^'imony^ falfifies what-
foever Afr. Porter has fworn. Now, the Evidence
that Mr. Porter has given againft him, is this

:

He fays. There was to be a Meeting at ihcKing'i-

Head-Tavern in Leaden- Hall-flreet, and there

they confulted of the Methods to bring back King
yantes hither-, and it was thought the beft Way
to fend to King James to invite the French King
to fend I coo Horfe, looo Dragoons, and 8ooo
Foot, to Land here in this Kingdom, where they
vvould meet him with zooo Horfe. They pitch'd

upon a very proper Meflenger, Mr. Charnock, z

Perfon that has been attainted, and has fuffer'd

for High-Treafon ; he was to be fent into France

upon this Errand •, Mr. Cook., the Prifoner at the

Bar, was one of the Perfons that were there at

thatTime, and he wasconfentingto this Meflage ;

and Mr. Porter gives you a particular Token re-

lating to the Prilbner, for he ••emembers the Pri-

foner did kneel upon the Chair, and lean'd his El-
bows upon the Table when he confented.

Mr. Porter goes further, and tells you, That
Mr. Charnock would have another Meeting, to

know and fee whether all the Company were of
the fame Mind they had been; and. That after-

wards they met at Mrs. Mountjoy's Houfe, and
there the Prifoner at the Bar v^asprefent, and con-
fenting to the fame Thing: Thereupon Mr. Char-

nock went into France., and came back again, and
faid. The French King could not fpare fo much
Force. Mr. Goodman gives the fame Evidence
that Mr. Porter had given : It's true, he was not

at Mrs. Mounijoy's Tavern, but he tells you with-

al, he fpoke with Mr. Charnock when he came
back from France, and Charnock return'd him the

fame Anfwer he did to Mr. Porter, That the French

King could not fpare fo many Forces. This is the

Evidence in fhoit. Gentlemen, that is given a-

gainlt the Prifoner ; and if this Evidence be true,

then is he guilty of the Crime for which he is in-

d idled.

Againft thefe Witnefles they have produced,

firft,a Record of Convidion againft Mr. Goodman.,

and that was for Hiring one Amydei to poifon

the Duke of Grafton., and the Duke of Northurfi-

berland: They have produc'd the Record, where-
by it appears, he was Convi6ted, and Fined i coo /.

and was to find Security for his good Behaviour
during Life; and he was to lie in Prifon till the

Fine paid, and Security given : But it hap-

pens, in that very Record it appears there was Sa-

tisfadtionacknowledg'd upon that, even the very

next Term; and that gives a great deal of Sufpi-

cion to believe, that the Evidence that was given

was not much credited j for, tho' the Counlel for

the Prifoner has faid, that it was the Payment of
the looo/. that was the Satisfa6lion ; no, it is not
fo, it is a Satisfadion of the wholejudgmenr, for

finding Security as well as the Fine. They fay he
was not able to pay the Fine, and there is nothing
appears of the other Parts of theJudgment being
complied with, but the wholeJudgment is feta-

fide.

But all this does not make a Man no Legal W\x.-

nefsj if they thought this Conviftion tended to

fet afide his Evidence, they v/ould have produc'd it

at another Part of the Trial, than where they did :

That is, when Mr. Goodman was firft call'd to be
fworn as a Witnefs, then they ftiould have
produced this Record, and faid he had been no
Witnefs: But they knew well enough that that

was no Exception againft the Legality of his Evi-
dence, but tends only to his Credit, and nothing

elfe. Now, tho' it be a black Crime to endea-

vour to poifon another, yet that does not totally

deftroy any Man's Credit ; if it did, then the other

Gentleman, Mr. Porter, has confefs'd himfelfguil-

ty of a greater Crime than that for which Mr.
Goodman is convifled by this Record j for he
owns himfelf one that Was in that Defign of Affaf-

finating the King. And Mr. Goodman owns him-
felf too guilty of a greater Crime then what's

objefted to him, which is that oi Bigh-1'reafon 'y

and, I hope, if he may be believed, when he owns
himfelf guilty of ///^^-?rf<3/o«, which is agreater

Crime than Poifoning a private Subjeft; or guilty

of fuch a Defign as the Aflaflination of the King,

which Mr. Porter has charg'd himfelf with, and
notwithftanding which, they have not offer'd that

as an Exception againft Mr, Porter's Evidence,

(for they very well know, bis Evidence has been

receiv'd, and credited; ) Mr. Goodman may be

credited, tho' guilty of the Crime objeftcd to

him : And the conftant Pradlice in all Trials of
this kind hath been, that it does not take away
the Witnefs's Evidence, however it affedts his

Credit, which in this Cafe is fupported by the

concurrent Teftimony of Mr. Porter. And {o

then, I fay, we have two legal WitnefTes (not-

withftanding all the Exceptions) to prove Mr.
Conk guilty of the Crime for which he is in-

dided.

Then they go on further, and produce other

Witneffes: Firft, they produce one jE^/w^sr^j, a

Perfon that is committed for FTigh-'Treafon him-
felf, and uni'er Sufpicion of his being to be one
of thofe that was to have a Hand in the AlTaffina-

tion ; but his Evidence goes no further, than that

Mr. Goodman told him he was to be a Witnefs

againft
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againft Mr. Cook, and cither he the Witnefs, or
Mr. Cook muftlufferi and, That it was a fooliih
thing to be hang'd. My Lord, there is nothing
at all in this Matter that takes away Mr. Goodman's
Evidence : Jt is very plain Mr. Goodman had for-
feited his Life, and mull do fomcthing to favcit,
and I think he could not do a better Service to
cnutle hinifclf to the King's Mercy, than todif-
cover ihofe that were equally guilty with himfelf.

'Twas his Duty to have done it, if he had not
been in Danger; and if he hath done no more
then what was his Duty, I hope that is no Objec-
tion againft his Teflimony.
They have produced likewifc a Drav/crof the

King'i-Hc'cid T'avern, one Crawford, and he fays,

he attended in this Room while this Company Vv^as

there. But then he goes a little further than the

Counfel, or the Prifoner would have had him;
for they called him to prove that Mr. Goodman
was not there when ray Lord oi Aylesbury^ my
Lord Mon'gornery, and Mr. Cook were there. But
V.' hen the Drawer comes, he knows nothing of
Mr. Goodm.ins being there at all : He fays, Mr.
Cook was there, but not Mr. Goodman ; and yet

he does acknowledge, that Mr. Goodman might
be there, and he not fee him come up. He ac-

knowledges he attended upon other Company as

well as this ; fo that it is plain in the Nature of

the Thing, and his own Confeffion, that Goodman
might be there. This cannot t..ke off the pofitive

Evidence of Mr, Goodman, and Mr. Porter^ who
both fwcar, That Goodman was there.

But then they produce another Drawer, and
that is one Huntly j and he gives the fame Ac-
count, only indeed he fays i He was there all the

while they were at Dinner : But that is nothing,

becaufe it is acknowledg'd both by Mr. Porter,

and Mr. Guodman, That he was not there at Din-

ncr-Tirae, but he might be there after Dinner,

and yet Huntly could not fee hiraat Dinner: He
tells you likewife, he pafs'd up, and down in the

Room afterwards, and did not fee Mr Goodman
there ; but yet he might be there, and he not fee

him.

Then they produce the .Mafter of the Houfe,
and he gives much the fame Evidence in Effect

which his Servants do, That he did not fee Mr,
Goodman there all the while ; but he fays fome-

thing that is a little incredible ; He can be pofi-

tive that Mr. Goodman was not there while my
Lord of Aylesbury was there, but he cannot be

pofitive he was not there afterwards. He tells

you, he met my Lord of Aylesbury^ and my Lord
Montgomery \x^onthtm\dd\e: of the Stairs coming
down, and he is lure Mr. Goodman was not in the

Room at that Time. Now, is that poflible that

he can be fure of that, when he owns, (and

cannot but own) That Mr. Goodman might go

into the Room, and he not fee him : So that he

has made a ftrain in his Evidence that it is very

litrle to be credited, which was not dcfigned

fo much for the Advantage of Mr. Cookzi for the

Advantage of fomebody elfc: And, in itfclf, it

is almoft an impoffible Thing that it Ihould be

true, by what he offers as the Reufonof his Evi-

dence.

But then, Gentlemen, you are to confider,

that all thefe three Witneffes, if they fwcar true,

do falfify not only Mr. Goodman, who fwcars,

That he was there ; but they likewife falfify the

Evidence of Mr. Porter^ and for that Reafon 1

ask'd Mr. Porter the QntiWon. Whether he did
not give the fame Evidence againftSirJo^^ Friend ?
And if what he fwears now be not true, neither
was it true when Sir John Friend was try'd, for
he was the only Witnefs at that Time againft Sir

John Friend, for this Meting ; and therefore
thefe Mens Tcftimony tends to overthrow both
VvitnefTes as well as one: And 1 muft tell you,
that if Mr. Goodman be not a legal Witnefs, be-
caufe he has fworn a Thing that is not true, then
Mr. Porter'n not agood Witnefs, who has fworn
the fame Thing, viz. That Mr. Goodman was
there ; and then you ought to acquit the Prifoner,

becaufe there is no Witnefs againft him at Law j

for there is the fame Evidence ugainft Mr./V-
/er, that there is againit Mr. Goodman as to this

Matter.

Then, Gentlemen, asfortheCharader of Mr.
Cook, they fay he is agood EngUpj Proteflant, I

hope he is fo; but it is pLiin, thar Religion does
not vary the Cafe: ' fis within the reach of eve-
ry Man's Memory that is here, that the fame
Things have falLn upon other Gentlemen that
have had the faaie Chira6ter, particularly Sir

'John Friend, and Sit JVilliam Perkins^ who both
faid the fame Things, in the fame Place, That
they were 'True Proteftants of the Church o'i Eng-
land. But that is no Manner of Evidence that

will be Weight againft pofitive Oaths.

Now, Gentlemen, it is fit likewife you fhould
refleft upon another Thing : What is it that

(hould engage Mr. Porter, and Mr. Goodman, or

invite either of thofe two Gentlemen to give a

falfe Evidence againft the Prifoner at the Bar? It

does not appear that there was any Injury done
by him to them, to provoke them to it j fo that

it could be for nothing but for the fake ofTruth.
It has been further faid on the behalf of Mr.

Cook, That he abhorred the French, and any In-

vafion upon his Country, and the like: It is a

Matter that is eafily laid j and it has been faid by
others that have been in the fime Place where he

now ftands i That they hated all Plots, and they

might punilKthem if ever they caught them. But
thefe are only Saying's, and nothing elfe. Jf there;

can be any Conftru6tions made of the Evidence
given by thefe two Witneffes, that does not di-

re£ily prove the indidment, then the Prifoner

ought to be acquitted : But if there can be no
other Conftruftion made, but only. That there

was a plain Defign to fend Charnock into France^

to King James, to perfuadc him to prevail with

I he French King, to come and invade us with a

Foreign Force : And if our Witneffes are legal

Witneffes, (as, I doubt not, my Lords theJudges
will tell you they are; if there be no Exception

to the Credit of Goodman, but only that he was

in fuch a Defign of Poifoning the two Dukes,

which is really no Objc6lion of Difcredit to his

Teftimony ;) then, with Submifilon, I think there

is no Room left for you, Gentlemen of the Ju-
ry, to doubt, but that the Prifoner is as guilty

of this Crime laid to his Charge, as any others

that have been try'd and condemn'd for the fame :

And fo. Gentlemen, I leave it to you.

L. C. J. Treby. Mr. Conyers, and Mr. Cowper,

will you fay any Thing to this Matter ?

Mr. Conyers, and Mr. Cowper. No, my Lord,

we fubmit it entirely to your Lordfhip'sDiredion j

we have done on all Sides, we think.

jLi Lit J a
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L. C. J. Treby. Gentlemen of the Jury, the

Prifoner at the Bar, Mr. Cookt (lands indidled here

for High-Treafon ; there are laid in the Indiftment

two Sorts of Treafon ; the one is, Compafling
and Imagining the Death of the King, the other

is adhering to the King's Enemies. The Evi-

dence to prove thefc Treafons feems to be joint j

for, as to that of Compafling and Imagining the

King's Death, as well as to the other, the Overt
Ad:s are meeting and confulring about the Trea-
fon, and then agreeing and refolving to invite

and procurean Invalionfrom Fr<««ff, and to meet
that InvaGon v/ith an Infurre^lion here. And
the Evidence is apply 'd entirely to prove thefc

Gentlemen, that thefe are proper Owr/ ^(5; of

Compafling the King's Death, I need not inform

you, the Law is very well known ; and the Pri-

fbner's own Council do acknowledr^e, thatthefe

are'fufHcient Overt A6ts of Compafling and Ima-
gining the King's Death: So that all which they

defend him by is, the Improbability of the Tefti-

mony given againfl: him.

Now, Gentlemen, you are to confider and

weigh well the Evidence that has been given. By
Lavv, it is true, as theyobferve, there muftbe/wo
WitnefTes. Here is no Defeat ofNumber ; that's

acknowledg'd coo, here are two WitnefTes; but

the Qiieflion is, whether here be two WitnefTes

that deferve Credit, and upon whofe Teftimony
you can find that the Prifoner is guilty. The
WitnefTes, Gentlemen, are Mr, Porter and Mr.
Goodman.

Firft^ For the Matter of their Teflimony, it is

pofitive from them both j that you'll do well to

obferve. Mr. Porter ic\\% you, That in May laft,

(which is now juft a Twelvemonth) there was a

Meeting of eight Perfons, that is, my Lord of

jfyksbury, my Lord Montgomery^ Sir John Fenwick^

Sir JVilUam Perkins,Sir John Friend^ Mr. Charnocky

Mr. Coo^ the Prifoner at the B^ir, and the Witnefs
himfclfMr. Porter ; and this was at the King's- Head
Tavern in Leaden-Ijall-fireet^ and there thefe Eight
dined, and this was in order to confult about an

Invafion, together with an [nfurre<51:ion intended

to be made for the Refloring of the late King.
After Dinner comes in Mr. Goodman, he fays,

and then they purfued this Confultation, and came
to a Refolution, to fend Mr. Charnock into France.,

and the MefTage was agreed upon which hefhould
carry j and he was to go to the late King, and
fbllicite him to obtain 10,000 Soldiers from the

/rf;;f^ King, whereof 8000 fhould be Foot, 1000

Horfc, and 1000 Dragoons. Thefe were to

make up tho 10,000 Men to invade this Kingdom.
And they refolved alfo, when this Force fhould

land, they fhould meet and aflifl this Invafion

with a joint Force, that fhould confifl ofiooo
Horfe. And to acquaint and afTure him of this,

was the MefTage. Bur, he fays, That Mr. Charnock

was very cautious in it, and would not prefently

go upon this Errand, but he would have further

AfTurance that they were in earneft, and would

make good what they did fend him to propofe,

therefore he would havea fecond Meeting j and a

fecond Meeting was had, and that was at Mrs.

Afo«»(;oys Tavern, and there they did renew the

fame Refolution, and there were prefent my Lord
oi Aylesbury^ Sir William Perkins ^ Sir John Fen-

wick. Sir John Friend, Mr. Charnock, the Prifoner

at the Bar, and himfelf i hedges notkngw or re-

member whether my Lord Montgomery, or Mr.
Goodman was there. He fays, Mr. Charnock did
accordingly go inio France, and he did return and
bring back King James's Thanks to them, buc
their Defire could not be comply'd with j and he
had his Share of the Compliments.
Now comes Mr. Goodman, and he fays, That

about the fame Titne, viz. Mid. May, h/lr. Porter

acquainted him,there would be a Meeting of fome
of King James's Friends, at this Tavern in Lea-
den- hall-Jireet. He fays, That he did tell Mr.
Porter, he doubted hefhould not be there at Din-
ner, but he would come as foon as he could af-

ter Dinner; and according to Appointment, he
did come after Dinner, and there v.-as this Con-
fultation and Refolution that Mr. Porter fpeaks of,

and fays. That Mr. Charnock zherwiivds told him,
he had been in France with the late King, and
brought back the fame Anfwer that Mr. Porter

fpeaks of} and he had the Honour of Thanks
from the late King too.

Gentlemen, 1 mufl obferve one Thing to you,
which does go very much towards the Confirm-
ing what thefe WitnefTes fay, and that is the

Agreement in their Teflimonies, tho' they were
examin'd apart at the Defire of the Prifoner :

You will find they agree in thefe feveralCircum-
ftances, in thcTime, that it was this Time twelve-

months} in the Place, thatit was at this Tavern}
in the Number of Perfons that were there, which
was Eight before Mr. Goodman came in } in the

Number of Horfe, Foot, and Dragoons that were
to be brought from France, and in thofe Hbrfe
that were to meet them here } and befldes, in

thofe Words of Difcourfe upon the Confukatioa
and the Refolution. And there is one Circum-
flance more in which they do agree, and which
is very particular} That when they came to deli-

ver their Confent to this MefTage that Mr. C/;<2r-

«oc^ was to carry, the reft fat, and Mr. Coc?/^ the

Prifoner did kneel upon the Chair, and lean'd

upon the Table. And this both of them do
agree in. And after all the many QuelHons ask'd

in their feparate Examination, I do not find they

difagree in any Part of their Evidence. So that,

Gentlemen, there can remain no Queflion now,
but whether thefe two WitnefTes are Men of
Credit } or, whether there has been oppofed to

them any fueh Evidence as will make you believe,

that (if not both) at leafl one of them has for-

fworn himfelf. Theydo produce nothing againft

Mr. Porter, whatfocvcr may have been produc'd

at former Trials againfl his Credit : Perhaps

what has been before, has fatisfiedthe Objedors,

and there is nothing appears againfl his Credit }

but he is not only a competent but a very clear,

good, credible, and undoubted Wienefs.

But zg'A.in^kM.r. Goodman they ofTer feveralThings

which they fay amount to a violent Prefumption,

that he is not to be look'd upon as a credible Wit-
nefs: Andfirft, they produce a Record of a Con-
viftion upon an Information againfl him, for at-

tempting to poifon two Noble Dukes: This he

was convifted of, and fin'd 1000/. and ordered

to find Sureties for hfsgood Behaviour during his

Life. But, to this itis anfwered, that it appears

in the fame Record, that Satisfadion was acknow-
ledged of the 1000 / and all the reflof the Judg-
ment the very next Term, and he was forthwith

difcharged, and that without paying the Money,
which ('twas obferv'd) the Prifoner's Counfel faid

Mr.
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Mr. Goodman ^^i not able to pay at that Time,
no more than he could zo,ooo /. and thereupon the
King's Counfel lay, that the Government was
convinc'd that he was wrong'd by acaufelefs Pro-
fecution, and the Evidence againft him was found
not to be credible. And befides, Mr. Goodman
ftands pardoned by feveral Ads of Pardons, as
well as other Subjedts,

Then they produce one Edwards, who is a Pri-
foner here, and committed for Sufpicion of High-
Treafon, and for Treafonable Praftices : He is,

no doubt of it, a Witnefs for all that : For that
is but an Accufation upon him, and does not take
away his Credit. He tells you of a Difcourfe
that he had with Mr. Goodman^ and that Goodman
ask'd him when the Prifuner was to be try'd ;

and he told him he *ou'd be try'd fuch a Day j

and when it was ask'd what it was for, it was an-
fwer'd, not for the AfTailination, but for fend-
ing Mr. Charnock into France. He ask'd then who
-were the WitnefHrs againll him ? Mr. Goodman
faid, Mr. Porter iind hiaiflf And further faid,

that heunderiiood that Mr, Cook had (worn againft
him (though he would give an Account of no
Body elie) and had no Pardon, and either he
mufthang, orhimlelf And then he talk'd light-

ly of the Bufinefs of Hanging, and faid it was a

foolifh Thing to be hang'd, for all that People
"Would fay, was, thar fuch an one hang'd hafid/bmly

cr dy'd ihravdy. This indeed is a Sort of Dif-
courie as if Mr. Goodman did apprehend himielf
in Danger fr-ni vir. Cook\ Evidenc; and yet I

cannot fee that it does at all falfify the Ev idc;)ce

of ivir. Goodman : He maybe a true V\ itnefs, and
yet he might fay he was to give Evidence againft

Mr. Cook, a: id it was in Mr. CooFs Power to give

Evidence againft him, and that truly ; and if

both were in the Guilt, they were in Danger of
one another. But for a further Anfwcr, the
King's Counfel have produc'd Mr, DeU Rue^ who
fays, that he knew Mr. Ed-ivards^ and that he was a

Scotchman^ and reputed Ch.iplain to the Vifcount
G^ Dundee, that he went formerly by the Name
of Douglas^ and by that Name he was fet down
and defcribed in the Lift that Mr. Charnock fent

to Captain Porter ; and to that Name he anfwer'd

in the Prefs-Tardlzidy. Now it is certain, that

Mr. Charnock''^ putting of his Name in that Lift,

is no Evidence of his being guilty in M.r. Charnock's

Treafon. But his going by two Names doth juftly

lay him under fome Sui'picion. But the Evidence

that the Prifoner feems to rely upon moft, is

what Evidence has been produc'd againft iVJr.

Goodman in that Point of Fa6t, by the Mafter

and the two Drawers ; the firft of the Drawers
Name was Crawford, and he does tell you, that

about twelve Months ago there was this Company
at Dinner there ; My Lord o{ Aylesbury, my Lord
Montgomery., Sir John Friend., Sir John Fenwick, Sir

William Per,^/«5,Captain Porter,Nir. Charnock., and

the Prifoner, though he did not then know his

Name, or the Name of one or two more of

them. I ohferve by the Way, that his Teftimony

fo far does verify theirs, that there were eight of

them there, but he fays he did not fee Mr. Goodman

there, nor any but thofe that dined there. And
ttiy Lord of Aylesbury went away, as he thinks,

about Four o'clock. He cannot fay that the Pri-

foner was there, or was gone at that Time before

Mr. Goodman came in j for he did not fee Mr.

Goodman there at all, he was not in the Room all

the Time, but he was to and fro attending till my
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Lord ofJylesbtiry and my Lord Montgomery vi^nt
away in a Coach that was called, and when they
were gone, the reft of the Company ftaid there
a good while} being urged to tell how long, at
laft he faid it was dark, and that agreeswith Mr.
Porter, who fiiys,itwas aboutnine o'clock when
they went away. He fays he was there once or
twice after my Lord of Aylesbury went away,
but he never faw Mr. Goodman that he remembers
at all, till \^ik Saturday, in all his Life.. As to
this, the King's Counfel fiy, that it is only a ne-
gative Evidence, and in which a Man cannot be
&hi'A\itt\y pofttive, but can only fpeak according
to his Oblervation and Memory, which might
not be perfeft, and Mr. Goodman might be there
in the mean time of his going in and out : That
is poffible } and fo it muft be left to you to con-
fider of it.

Then there is Huntley the other Drawer, and
he fays my Lord of Aylesbury went away about
that Time, and that he did not fee Mr. Goodman
there at all, nor ever in his Life ti'l nov/j nei-
ther does he remember that any Body cane to
them after Dinner, and if any frefli Man had
then come in, he thinks he ftiould (g ing often
in to them) have known him ; and fays, that he
attended this Company only : And he had iecn
Sir John Friend and Sir William Perkins there
before.

Then Mr. Cock, the Mafter of the Hoiife, was
produced, and hen^mes all the eight Perfons that
did dine there, and fo far he confirms the King's
Evidence: He thinks that my Lord o'i Aylesbury
and my Lord Montgomery went away privately (as

it feems they had come) in a Hackiie, -Coach,
and that it was about Four o'clock, and he fays, he
did not fee Mr. Goodman there, and he does not
know that he ever law him till now : But when
he was crofs-examined by the King's Counfel, he
does acknowled,,e that he might poffibly come in

after Dinner, and before my Lord of Aylesbury

went away, and he not fee him, becaufe he was
not there all the Time ; he fay;, Sir John Friend
uled to dine at his Houfe, and came to his Houfe
once a Week; and he had feen fome of the reft,

but they did not frequent his Houfe as Sir John
Friend did : He fays, the Company din'd about
Two o'clock, and the laft of them ftaid till a-

bnut Eight or Nin?, and that the Door was fhut

as is ufual when Company is in a Rcorrs, but no
Body was forbid to come there.

But to eftablifh the Credit of the Evidence on
the King's Part, they did produce Mr. Goodman
and Mr. Porter again : Mr. Goodman does acknow-
ledge fo far to be true, that my Lord 0^ Ayelesbury

went away firft ; but fays, that himfelf was not

wholly a Stranger to this Houfe, for he had di-

ned there four or five Times v/ith Sir John Friend,

and particularly one Time, he being fick, and

asking for fome Brandy, the Mafter of the Houfe
faid he would help him tofomeof thebeft in Eng-

landya.nd Mr. Goodman would have bought fome of

him. But the Mafter feems not to own that, and

fays, he does not remember any Thing of it.

But then comes Mr. Porter again, and he fays

pofitively, that Mr. Goodman was there, and that

he did fpeak with theCompany,and complimented

my Lord oi Aylesbury when he went away, and

went Part oftheWay tov;ards the Stairs with himj

and he does well remember it by this Token, that

when Mr Porter was told Mr. Goodman was below,

he mentioned him in the Company as a trufty

f F Man,
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Man, that was fit for the Converfation, and then

Mr. Porter went and fetch'd him up,and Mr. Good-
man was there near two Hours, and they difcour-

fed all this Matter in that Time in thePrcftnceof

the Prifoner and the reft v and he fays it was about

fix o'clock before my Lord of jfyiesiury, and my
"Lord Montgomery went away, and then there was
Opportunity enough for this Difcourfc, and Con-

fult that they fpeak of
The Prifoner has offered anotherSort of Evi-

dence : Firft the Confidence of his ownlnnocence,

that he was abroad three Weeks after this Confpi-

racy was difcovered ; and they have produced Mr.

Treganna, Mr. Peachyy and Mr. Nichols, who prove

that he never abfconded, but was abroad, and ap-

peared openly (for three Weeks after) till fuch

Time as he was taken. This the King's Counfel

fay is no Proof that he is not Guilty, and their

Evidence untrue. They fay he might have a

Confidence, and the rather becaufe he is not char-

ged with the Aflaflination ; for at that Time
thefe Witneflesfpcak of, nothing was difcovered,

and publick but the Aflaflination} for it was be-

fore Sir John Friend's Trial ; and then was the

great Difcovery of the Secret of the Invafion.

Then he fliews further as to his Converfation,

that he is a Man of a very fober Life, never was
known to fwear, that he drinks but little, and is

a Godly Man, and often fays his Prayers. As to

that, the King's Counfel on the other Side tell

you, that has been pretended to by other People

too ; and the Qjeftion is not about Religion, but

this Fa5i that you are now to try. Whether he

be fo Religious, or no as he pretends, or whether
he be fincere in his Devotion, that is not fo much
the Matter now, but theQueftion is, whether he

has oflFended in this Kind as he ftands accufed?

They produce a Gentleman, one Mr. Hammond,
and he fays that he is a very Confcientious Man,
and particularly is a great Lover of his Country j

and he has often heard him declare a Deteftation

of an Invafion by a French Force, and wifli Suc-
cefs to the Fleet} but that which he remembers
chiefly, was about the Time of the Difcovery of
this Plot. The King's Counfel anfwer to this,

that a Man may ufe fuch kind of Exprcflions, per-

haps to cover his Guilt; and in the Reply to Sir

Bartholomew Shower's Obfervations, it was taken

notice of by Mr. SoUicitor, (what we all cannot

but remember) that the like Evidence was given

as to Sir John Friend, that he did deteft an Jnva-

fion,and was prefent at the Common-Prayer when
KingPFilliam waspray'd for, and declar'd againft

Plots} and that if they catch'd him in the Corn
they might put him in the Pound. Thefe Things
a Man might fay, and it is the lighteft Evidence

that can be given, being Difcourfes out of Mens
own Mouths, who will never proclaim their own
Guilt; and therefore it is the weakeft Defence

that can be off^ered. But, Gentlemen, you are to

confider the other Evidence that has been produ-

ced by the Prifoner, given by feveral Witnefles,

and who are upon their Oaths now as well as the

King's Witnefles. And his Counfel fay their Wit-
nefl*e<;, but particularly the three upon whom they

chiefly rely, have no Objection made out againft

them } and no Man's Teitimony ought to hepre-

fumed to be falfe. And it muft be taken notice

of, that they can fpeak only according to their

Belief, grounded on their Obfervation, and Me-
mory, that they did not, fo far as they obferved,

or remember, fee Mr. Goodman there, as 'twas
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moft probable they fliould if he had been. But
'tis poflible they might overlook, or forget; the

rather for that they were not of the Company,
but in and out, up and down ; and Mr. Goodman
was not there at Dinner, when their Attendance
was fix'd and conftant.

Itoughttobeconfidered alfo, that here are fe-

veral Circumftances, fome of which feem very
pregnant. It is agreed on all Hands, that the
Prifoner dined there with thofe other feven Per-
fons, concerning Four ofwhom we muft conclude
nothing ; but concerning Three of them we in

this Court may take notice, they are Attainted
of High-Trtafon, and fo it is evident that the
Priioner was for a long Time a Companion of
three Traitors, and had a Converfation with
them. I do not find that he had any Occafion to

be there; nor any of the reft of the Company.
Cf^ncerning my Lord of Jylesbury, indeed it is

faid he propofed to treat about a Hogftaead of
White Wine. But that fecms to becaiual, and
not the End of his Coming, and Dining with this

Company there. But, be that how it will, that

relates to his Lordftiip alone. But, for the others,

I do not find they do pretend any Occafion of
Meeting there ; and therefore it leaves it the more
fufpicious : And 'tis the more fo, becaufe it was
managed fo privately, and cautioufly. They were
not attended according to their Qualities. The
Lords went away together in a Hackney-Coach
that was called, as they had come thither in ano-
ther. The reft thought fit to ftay there till it was
dark; and as foon as it was fo, went av/ay. There
was fome extraordinary Caufe for all this. It did

import the Prifoner tofliew, that it was for fome
good Caufe, and Purpofe.

And further, it is obfervable that this Houfe
was a Place which, as the Mafter fays, none of
this Company did ufe to refort to, except Sir John
Friend'y which makes it probable (this being a

Houfe that S'n John Friend frequented, and none
of the others) that He befpoke this Place, and
brought the reft thither : And if it were fo, chat

makes ft more probable that there was fuch a
Trcafon there to be hatch'd, as is evidenced by
the King's Witnefles; for you may remember,
and it appears by the Record in this Court, thac

Sir John Friend was indifted and attainted (not

for the Aflaflination, but) for the Treafon for

which the Prifoner is now a Trying, an Invafion

that was to be fuppoited with an Infurredion.

Now if Sir John Friend was chiefly acquainted

with this Houfe, and brought this Company to-

gether, it is very probable it was about this Bufi-

nefs which S'n John Friend was fo concerned in.

And that he is Attainted for it, appears upon the

Record before us ; which fliould be read, but
that the Prifoner's Counfel admit ir, and are fo

far fatisfied in it, that they won't Arraign the

Verdift; nay, they did acknowledge that there

was a Plot ; and there was no Doubt of it, there

was fuch a Plot.

Now then. Gentlemen, here it is certainly pro-

ved by thefe two Witnefles, (and not gain-faid by
the Prifoner's own Witnefles) that there was fuch

a Meeting, and that the Prifoner was there; and
they both havepofitively fworn that this Treafon
was committed there. You have heard what has

been obje£ted to their Credit ; they have deli-

vered their Teftimony upon their Oaths, and fo,

Gentlemen, you are upon your Oaths ; If you
are fatisfied, and can take it upon your Con-

fciences
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fciences, that thefe two WitneOes are, or any
one of them is, (if fuch Didinftion can poffib'y

be made in this Cafe) then you are to acquit the
Prifoner ; but if you are fatisfied, and think they
have fworn true, you are to find himGuilcy.

Air. y. Rokeky. Nay, if one be forfworn, both
arc J fo.r the Evidence is intirely in all Parts the

fame -, and if Mr. Goodman be perjured, Mr. Porter

is fo too.

Sir B. Shoiver. Forfworn and Perjured are hard
Words-, we only fay miftaken.

Mr.J.Rokeby. Well, that Objeftion goes to

one as well as t'other.

L. C. J. I'reby. It nriuil be fo, fince they fpeak

of the fame joint Matter, viz. their being toge-

ther in Company. If iVIr. Porter lays true, wi.en

he fwears that Mr. Goodman was there with him
and the reft, Mr. Goodrtian inuft fay true v/hen

he fwears that he was there with Mr. Porter and

the reft. There was one Thing that I forgot;

Sir B. Shoiver obferved, that it might be an In-

vention of Captain Porter^ bccaufe he fixeth it in

Po'ntofTime to the Month of/:<f^i', that hedoes

not fay it was in Jpril; for that then it would be

within the Pardon, which extends to ^i^n/zp, laft

Year j nor would he lay it in June, for then he

was in Neiiog'-'te^ and others of them were difper-

fed by reafonofaRio.; comaiitted :V< Drury-Lane ;

and this Sir Barthohnie-w Shovjer aiiedges, v/as a

Piece of Skill ^nd Contrivance : But, r^al!y, this

is a Piece .;f Ingcnu.cy in hinifelf: For, befides

that the King's vVitnefiesaiFjrfn pofidvely thatit

was in May., and remember it by a certain To-
ken, viz. That it was within a very few Days

after the King went beyond Sea, one, or two of-

the Fi-ifoner*s Witr.eiTes {Crawford I am f re)

did fay that this Meeting was this TimeTwelve-
month, and you know we arc now near mid-i^/^/j.

Mr.Seyj.Darnd. if you bel.eve our Drawers

for part, you muft belie\e them lor all.

Mr. Att.Gen. No, not fo : My Lord fpeaks

only where they concur with our Evidence. It

were ftrangc to expeft we ftiould disbelieve, or

doubt what the WitnefTes on both Sides affirm to

be true: But, I do not think it would be to the

Advantage of the Prifcner, if what his Counfel

propofeth were agreed to, viz. That the Draw-
ers (and their Mafter too) fhoiiid be believed

for all they fay, provided equally the King's Wit-

nefTes fhould, in like manner, be believed for

what they fay. For, the main thing controvert-

ed, is, Whether l/jr. Goodman were at this Meet-

ing ? Thefe Witnefles for the Prifoner iay, they

did not fee him there; at leaft thev do not re-

member it. Mr. Porter.^ and Mr. Goodman him-

felf fays, he was there. Now, thefe Things a-

greed,and admitted, would make a very confiftenc

clear Evidence, that Mr. Goodman was there, tho'

the Mafter and Drawers did not obferve, or do

not remember his being there.

Then an Officer was fworn to keep the Jury., who

withdrew to Conjider of their Ferdi5l, and a-

bout ^hree garters of an Hour after returned

into Court.

Cl.ofArr. Gentlemen, anfwer to your Names.

Plenry Sherhrook.

Mr. Sherbrook. Here. And fo of the Reft, (^c.

Cl.ofArr. Are you all agreed of your Vir-

dia?
Jury, Yes.

Vol. IV.

775
CI. of Arr. Who fhnll fay for you?
Jury. Our Foreman.
CI. of Arr. Set Peter Cook to the Bar, {which

was done) Peter Cook, hold up thy Hand, {which
he did ) Look upon the Prifoner ; how fay you,
Is he guilty oftheHigh-Treafon whereofhe ftands
Indict d, or not guilty?

Poreman. Guilty.

Cl.ofArr. What Goods, or Chattels, Lands,
or Tenements had heattheTime oftheTreafon
commiited, or at any Time fince?

Foreman. None to our Knowledge.
CI. of Arr. Then hearken to your Verdidt as the

Court has recorded it : You fay that Peter Cook
is guilty of the High-Treafon whereof he ftunds

Indifted, but that he had no Goods, or Chattels,
Lands, or Tenem.ents at the Time of the High-
Treafon committed, or at any Time fince to your
Knowledge, and fo you fay all.

Jury. Yes.

CI. of Arr. Gentlemen, the Court difmiftes you,
and thanks you for your Service.

Then the Court adjourned 'till Five o'clock in the

Evening.

Post Meridiem.

ylbout Six o''clock., the Court being, by Prcchmati-
on.^ refuni'd., the Prifoner., convi5ied^ was brought

to the Bar.y in order to Judgment.

CI of Arr. Peter Cook, hold up thy Hand
(which he did.) thou ftand'ft convicted of High-
Treafon, forcompailingand imagining i he Dccith
of his Majefty King William the Thn-d, and for

adh.ering to the Kmg's Enemies: Wnat can'ft

thou fay for thy felf, why the Court fhould not
give thee Judgment to die according to the Law ?

Cook. My Lord Mayor, mv Eyes ire verv bad,
therefore I defire your Lordfhiu would beplealed
to take this Paper, and that it may be read.

CI. of Arr. Have you any Thing to fay in Ar-
reft of Judgment?

Cook. I defire my Paper may be read.

\Jt was handed up to the Court, and then deli-

vered down to Mr. Attorney General, and the

King'i Counfel, but not openly read~\

Mr. Recorder, [^it Salathiel Loval.~\ Mr. Cook,

the Court have read your Paper you fent up,' and
have communicated it to the King's Counfel ; if

you have any Thing to move in an Arreft of
Judgment, this is your Time, and we will iiear

you; butasfor any Reprefentation ofyourCafe
to any others, that muft be confidered or after-

wards, you fire now called to your Judgment.
Cook. I did not know that I miglit offer any

thing afterwards, but if your Lordlliips think
fit to communicate that to my Lord Juftices, I

fubmit it to you.

Mr. Recorder. Mr. Cook, there is nothing ap-

pears upon this Paper that is Matter of Law, and
lo not (erviceablc to you now, and therefore what
you defiie in it, the Court will confider of after-

wards.

Cook. I do not underftand the Law, my Lord,
but I have heard the Court ought to he of Coun-
fel for the Prifoner, and I defire I may not fuffcr

by my Ignorance.

Mr. Recorder. I declare it, for my part, I know
nothing that you can have any Advantage of, in

Arreft ofJudgment 3 if I did, you ftiould not lofe

f F i the
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the Benefit of it, and you have had your Counfel

afligned, who have pleaded for you v/ithout re-

flraint ; and if there had been any Matter of Law
that would have availed you in the Arreft ofJudg-
ment, no doubt, they would have laid hold of

that Advantage for you.

Cook. 1 can't cell,myLord,what is Matter ofLaw.

Mr. Jtt. Gen. Your Lordlhip obferves, they

took all the Objeclionsthat they could to the In-

dictment, but there was none that they could fix.

CI. of Arr. Then Crier make Proclamation,

(which was done on both Sides of the Court.)

Crier. Oyes. All Manner of Perfons are com-
manded to keep Silence while Judgment is in

giving, upon Pain of Imprifonment.

Cook. My Lord, may I have my Paper again ?

Mr. Recorder. If you think it may be any Ser-

vice to you to leave it with the Court, you may
do fo J or if you defire it, you fhall have it again.

Ceok. I defire your Lordfhip to keep it.

Mr. Recorder. I will receive it, and itfhall not

be buried, I aflure you.

Cook. I don't hear what the Court fays.

Mr. Recorder. You fay you did not hear what

was faid to you : If you defire to have your Paper

again, you fhall have it j but if you defire to have

it communicated Above, the Couit will confidcr

it, and take care of that too.

Cook. I defire your Lordfliip would do it.

1'hen the Recorder proceeded to give Judgment.

Mr. Cook. I think it ufeful to the Publick, and

alfo at this Time to you, to obferve. That the

Reign of the late King James, was, throughout,

one intire Defigo and Projedl form'd, in conjun-

ction with the French King, totally to fubvert our

Religion, Laws, and Liberties, which grew fo

apparent to the Subje6ts of thefe Nations, in fo

many Inftances of fatal Confequence, manag'd in

fuch a Method, and advanc'd fo far, that the

People of thefe Kingdoms,of all QualitieSjRanks,

and Degrcesjdid find it abfolutely neceflary for the

Prefervation of thcmfelves and the neighbour-

ing Nations now^ in Alliance with us, to pray in

Aid of the then Prince oi Orange, as a Perl on not

only nearly allied to this Crown, but alfointirely

in the Intereft of thefe Kingdoms, and thofe

neighbouring Princes, and Countries that lay ex-

pofed to the Violence and ambitious Infults of

France. And the Love which that noble Prince

did bear, not only to us, but to our Neighbours

alfo, difpofed him to embrace that Invitation, up-

on whofe Arrival here,that Predccefix)rjfrom Mo-
tives that were invifible, declin'd the Kingdom
and the Government, and left the Paople to them-

felves ; whereupon his prefent Majefty was nc-

cefl*arily and rightfully placed upon that Throne
he fo welldefervcd : And this is now that King,

for whofe Prefervation all good People haveafib-

ciated, and fpare neither Lives nor Treafurc to

fupport and to continue iu the Government } and

this is that King whom you have traiteroufly con-

fpired, not only to dethrone, but alfo todcftioy j

and this is that People that you would hive to

fwim in Blood, and lofe their Religion, Liberty,

and Property. Thefe Matters need a Hiflory to

relate at large, I only touch them fhortly, to move
good Men to rejoice in their Deliverance, and

to move you fcrioufiy to refleCl upon the Hein-

oufnefs of your Crime.

Mr. Cook, your are an Englijh Man and muft

needs know that in this Place we frequently con-
demn to Death, Clippers, Coiners, Thieves, and
Robbers, and other fuch likeCrimirals, and that

juftlyand necefliirily too, for the Prefervation of
the Innocent, and for the common Good. Of
what Condemnation muft you, and fuch as you,
be worthy then, who have fo horridly endea-

vour'dand defign'd the fatal Ruin and Deftru6ti-

on of your ov^'n native Country, and to render

your Fcllow-SubjeCts a miferable Prey, and at

the beft to become Slaves and Vafllals to a foreign

Prince ?

Let me alfo mind you, that nothing is more
fure, thi^n that after this, you muft receive a Judg-
ment in another World j and if that pafs againft

you too, that Sentence will be raoft Terrible, and
your Sufferings without End : And therefore I

do advife you to employ the few Days you have
yet to live, in Preparation for your future Hap*
pinefs, which cannot be duly done without a full

Confefiion of this, as well as other Crimes you
have been guilty of: I therefore charge it to you,
as your Duty, and leave it with you at your ut-
moft Peril, that you honeftly and faithfully dif-

cover all you know of this inhuman and traite*

rous Confpiracy, and all the Perfons that you do
know to be guilty of it: This will be the great-

eft Service you can do in this World, and will

be the beft preparatory Step that you can take
towards a better.

And, Sir,

There now remains no more for me to fay,

but to pronounce that Sentence on you which
the Law direds : And that is this,

T'hat you, Peter Cook, he taken hence to the

Place from -whence you camey and thence be

drawn upon a Hurdle to the Place of Exe^
cution, "where you are to be hanged by the

JVecky and cut down before you be dead ;

that your Bowels be taken out, and your
Privy-Members cut from your Body, and
both burnt in your Sight ; that your Head
be cut off, and your Body divided into four
garters., which Head and Quarters are to

be at the King's Difpofal; and God Almigh-
ty have Mercy upon your Soul.

Cook. I beg, if your Lordfhip pleafc, that I

may have my Relations and Friends come to fee

me, and fome Divines, the better to prepare me
for another World.
Mr. Recorder. Mr. Cook, if you'll give the

Names of thofe that you would have come to

you, to the Officer, Care {hall betaken in itj

and you will not be denied any rcafonable

Helps that may be had for your Preparation for

Eternity.

Mr. Jit. Gen. It is not fit he fliould be deny'd
any reafonable Help -, but in the mean time
there is Reafon for the Government to be cau-

tious upon the Account of what has notorioufly

paft in the Cafe of fome others.

Mr. Recorder. If he give in the Names, it will

be confider'd oP, and Care taken that nothing
be done, but what is rcafonblc and fafe.

1'hcn the Prifoner was taken from the Bar, and
the Court proceeded to what was remaining of the

Bufnefs of the Seffions.

He was afterwards pardon'd, upon Condition of
tranfporting himfelf, and never returning any more
to England,

CLX.
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CLX. 7/^^ 7/?/^I ^/ALEXANDER KNIGHT-
LEY? at the KingV-Bench, /6?r

20. i G^G, Pafchx 8 Will. III.

^hurfday, Jpril 30, i6p6.

HIS Day the Keeper of Newgate
brought to the Bar of the Court of
King's - Eench^ Alexander Knightley^

by Virtue of a Writ oi Habeas Corpus^

IfTuingout ofchat Court for that Fur-
pofe,to be Arraigned upon an Indidment ofHigh-
Treafon, found againft him at the Seffions of Oyer
and Terminer^ holden for the County oiMiddleJex j

which Indidtracnt by Writ of Certiorari was re-

moved into the King's- Bench. The Return of
the Habeas Corpus was delivered, and then the

Prifoner was Arraigned thus.

CI. of Arr. Alexander Knightley hold up thy

Hand {which he did.) Thou Itandeft Indiftcd by
the Name of Alexander Knightley., late of the Pa-

rifh of St. Paul Covent-Garden in the County of

Middlefex^ Gent. For that you not having the

Fear of God in your Heart, nor weighing the

Duty of your Allegiance, but being moved and

fcduced by the Infligation of the Devil, as a falfe

Traitor againlt the moft Serene, mod llluflrious,

and moll Excellent Prince, our Sovereign Lord
William the Third, by the Grace of God of Eng-

land^ Scotland^ France and Ireland., King, Defen-

der of the Faith, i^c. Your fupicme, true, right-

ful, lawful, and undoubted Sovereign Lord, the

cordial Love and true and due Obedience, Fide-

lity, and Allegiance, v^^hich every Subject of our

faid Lord the King that now is, towards him our

faid Lord the King fhould bear, and of right

ought to bear, v/ithdrawing, and utterly to ex-

tinguifli, intending and contriving, and with all

your Force purpoling and deligning the Govern-

mentofthis Kingdom of £«^/./«^, under him our

faid Lord the King that now is, of right duly,

happily, and very vveil eftablillied, altogether to

fubvert, change, and alter, as alfo the fame our

Lord the King to Death, and final Dellruftion

to put and bring, and his faithful Subjefts, and

the Freemen' of this Kingdom of England., into

intolerable and moll milerable Slavery to Lewis

the French King to fubdue and inth'al, the tenth

Day oF February .^xn the feventh Year of the Reign

ofour faid Sovereign Lord the King thst now is,

and divers other i3ays and Times, as well before

as after, at rheParifh of St. Paul Covent-Garden.^

aforefaid, in the County aforer.iid, falily, malici-

oufly, devihihly, and traiterouily you did com-

pafs, imagine, and contrive, pui pofe, defign,.'.nd

intend, our faid Sovereik^n Lord the King that

now is, to flay, kil;, and murder, and a miie-

rablc Slaughter among the faithful Subjects ofour
faid Lord the King,throughout this whole King-
dom of England., to make and ciufe j and your
faid moft wicked, mod impious, and devilifh
Treafons, and traiterous Compaffisigs, Ci.nrrivan-
ces and Purpofes aforefaid, to fulfil, perfe6l, and
bring to effed, you the iaid Alexander Knightley
afterwards, to wit, the fame tenth Day o^ Febru-
ary^ in the Year abovefaid, at the Parilh afore-
faid, in the County aforefaid, ar.-d divers other
Days and Times, as well before as after, there
and elfewhcrein the fume Counry, filfly, niali-

cioufly, advifedly, fecretly, traiteroufly,and with
Force and Arms, with very many other Traiiors
to the Jurors unknown, did meet, propoff, treat,

coniult, corfent, and agne, him our faid Lord
the King that now is,by lyi"g in wait and deceit,

to afiaflinate, kill, and murder, and that execra-
ble, horrid, and deteitable nflalTination and kU-
ling, the fooner to execute and perpetrate, after-

waids, to wit, the fame Day and Yiar, and divers

other Days and Times at the Pariih alorefi^d, in

the County aforefaid, traiteroufly you did treat,

propofe, and confult with thofe Traitors, of the
Ways, Manner, and Means, and the Time and
Place where, when, how, and in what Manner,
our faid Sovereign Lord the King, fo by lying in

wait, might be flain and killed, imd chat y<.u did

confent, agree, and aflent with the fame i rai-

tors, that forty Men on Horfeback, or therea-

bouts, of whom you the faid Alexander Knightley

were to be one, with Guns, Muskets, and Pi-

(lols, charg'd with Gunpowder and leaden Bul-
lets, and with Swords, Rapier?, and other Arms,
armed, fhould lie in wait and be in ambufh, the

fame our Lord the King in his Cnach being when
he fhould go abroad to attack, and that a cert:i!n

and competent Number of thofe Men fo arm'd,

upon the Guards ofour faid Lord the Kmg, him
then attending, and being with him ("hould fe: up-
on, and fhould fight with them and fubdue them,
whilft others of the fame Men lo armed, him our

faid Lord the King ihould aflaflinate, kil!, flay,

and murder; and you the faid Alexander Knight-

ley., your Treafons a:-d all your traicercus Inten-

tions, Deligns,and Contriv;incts aforefid, to exe-

cute, perform, fulfil, and bring to ef+cft, after-

wards, to wit, the aforeiaid tenth Usy of FebrU'

ary., in the feventh Year abovefaid, at the Parifh

aforefaid, in the County aforeiaid, diverfe Hories,

and very mar.y Arms, Guns, Muskets. Ka ic.rs

and Swords, and othrr Weapons, Ammiiniiion,

and warlike Things, and m.i!itary Inllrum"' t%
fdfly.
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falfly, malicioufly, fecretly, and traiteroufly you

did obtain, buy, gather together, and procure,

and to be bought, obtain'd, gathered together,

and procured, did caufe with that Intent to ule,

employ, and beftow them in and about the dete-

ll;ib!e, horrid,and execrable Aflaffination, Killing,

and tViurder, of our (aid Lord the King that now
is, as af 'refiid; and thefime Premines, the more
fafely, and furcly to execute, do, and perform,

you the fiid Alexander Kmghtiey^v/'nh one Ed-ward

Ki>ig\a.te fcs High-Treafon, in contriving and

confpiiing the Death of our fiid Lord the King
that now ;s, duly convicted and attainted, by the

Confent and Aflcnt t;fdivers of the Traitors and

Confpiratorsaforefaid in thefaid tenth Day of Fe-

bruary iniht feventh Year abovefaid, traiteroufly

did go and come to the Place propos'd, where

fuch intended AlTaffination, Killing, and Murder,

of our faid Lord the King, by lying inwaitlhould

be done, performed, and commitred, to view,

fearch, and oblevve, the Conveniency and Fitnels

of the lame Place for fuch lying in v^'ait, AfTafTina-

tion, and Killing, there to be made, performed,

and conimiitcd, and that Place fo being feen and

cbfcrvcd, after^vards, to wic, the fame Day and

Year, your Obfervations thereof to fome ot' the

faid Traitors and Confpirators,youdid relate and

impart, to wit, at the Parifh aforefaid, in the

County aforefaid, againft the Duty of your Alle-

giance, and againft the Peace of our faid Sovereign

Lord the King that now is, his Crown and Digni-

ty, and pgainlt the Form of the Statute in this Cafe

made and provided. How fay' It thou, Alexander

Kntghtky^ art thou guilty of the High-Treafon

whereof thou ftands indiftcd, or not guilty ?

Knightky. Not guilty.

CI. of Arr. Culprit., How will you be Try'd ?

Knightky. By God and my Country.

CI. of Arr. God fend you a good Deliverance.

Knightley. With Submiffion to your Lordlhip, I

did not expert, in this weak Condition that 1 am
in, tobebroughtat this Time, to the Bar; That
having taken me ofFextremely from the Applica-

tion that I fhould have orherwife made of my felf

to my Defence j but feeing there is no Mercy to

be had here, I will endeavour to have Patience,

and undergo my Fate as well ai I can.

L. C. y. Holt. Mr. Knightley, you have no Rca-
fon to find fault ; for when I was acquainted you
were ill, and delired a Phyfician, I ordered one to

befenttoyou; and Yellerday in the Afternoon

you fent Word you were fo fick, that you could

not be brought hitherto Diy; but your Dtftor
was with me iaft Nighr, and upon Difcourfe with

him, I did apprehend you were not fo ill, but that,

cfpecially confidering the Weather, you might
very fafcly be brought to the Bar to D^y.

Knightley. The Gentleman that brought me the

Copy of the Indictment found me very ill, and I

have been ill ever fince this Day feven-night.

L. C. J. Holt. Well, now let us fee what Time
"we fliall appoint for the Trial.

Mr. Att. Gen, [_S\r Thomas Trevor.^ When your
Lordfhip pleafcs to appoint.

L. C. J. Holt. 1 think you cannot Try it till

Wednefday Fortnight.

Mr. Clark. That Day is free, my Lord.

L.C.J. Holt. It being upon a Certiorari., the

Venire facias muft be returnable upon a common
Day -, and there muft be fifteen Days between ihe

Tejie and the Return.

Mr. Att. Gen. May it not be ^Ta^y^^ythen, that
the Jury appear?

L. C. J. Holt. You cannot have it before fFed-

nefday, for that is the Return-day.
Mr. Clark. Tucfday Fortnight is appointed for

the Trial between Pride and the Ezxloi Bath.
Mr. Att. Gen. Then it muft be upon fFednefday,

for there muft be fifteen Days between the Tejle

and the Return.
L. C. J. Holt. Well, take back your Prifoner;

and bring him here again on ^Fednefday Fortnight,
you ihali have a Rule for it.

Then the Prifoner ivas carried back.

Die Mercurii Ficefmo M2.i\, 1696. In
Banco Regis. Dominus Rex verfus

Knightley.

TH I S Day being appointed for the Trial of
the Prifoner, he was brought to M^'efimin-

flcr-Hall, and the Jury were call'd over as foon as
the Court appeared in the Hall, and the Defaul-
ters recorded

i and about Eleven of the Clock the
Prif )ner was brought to the Bar.

Clerk of the Crown. Alexander KnightJeyy hold
up thy Hand, {'which be did.) Thofe good Men
th:it thou fhalt hear called, and perfonally appear,
are to paf between our Sovereign Lord the King
and thee, upon the Trial of thy Life and Death :

If therefore thou would'ft challenge them, or any
of them, thy Time is tofpeakunto them as they
come to the Book to be Sworn, before they be
Sworn.

L. C. J. Holt. Mr. Knightley, I perceive you
have a Defire to fpeak fomething j let us hear
what you have to fay.

Knightley. I humbly beg your Lordfhip's Leave,
that 1 may fpeak before theJury be called. What
I have to fay, I beg I may have your Leave to
read, becaufe I have a bad Memory.

{Reads.)^KJiY Lord, I hope to fave the Jury
IYA and the WitnefTts againft me a

great deal of Trouble, and defign to take up ve-
ry little of your Lordfhip's Time: But in the
firft Place I think my felf obliged to thank your
Lordiliip for your great Indulgence, in granting
me fo much Time between my Arraignment and
Triah the greateft Part of which I have em-
ployed to appear before the great Tribunal of
Heaven.

1 fpeak in the Face of the World here. That
I am convinced I cannot hope to be happy here-
after, without a juft Abhorrence of, and a fincere

Repentance for that Crime for which I hereftand
Indifted.

And fince Confeflion is an eflential Part of Re-
pentance, I do acknowledge I was to have been
concern'd in fome Part of the barbarous AfTaffi-
nation, and was unhappily furprized into a Con-
fent to a6t in it, though in my Heart I did abo-
minate the Fa6tas much as any Man living; but
under fome honourable and fair Pretences I was
drawn in at firft, and then of a fudden became
fo far engaged, that by amiftaken NotionpfHo-
nour, 1 thought I could not retreat without the
Infamy of Cowardife.

My Lord, I humbly crave your Lordfhip's Per-
miffion, to acquaint you, how that fome Time

fince
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where 1 do aflure your Lordfliip I did 'freely own
and fully difcover my being concerned in that
horrid Defign ; and I here openly confefs the fame
with that borrow and Rt-pentance as becomes a
Man of Honour and Confcience.

My Lord, there is one Circumftance particular
in my Cafe, I moft humbly beg leave to infift

upon, and urge to your Lordfhip in my behalf,
which is, that it was upon my Confeffion (as I

conceive) that Mr. Harris^ now a principal Evi-
dence agamft me, was firft difcoveredj fo that

Die LuncB Vicefimo ^into Die Mail
An, Dom. 1696.

Being the la
ft Day of the Term, the Prifoner

was brought from Newgate to the King's-
Bench-Bar.

Mr. Alt. Gen. If your Lordfhip pleafc, t'dcfirc
my own Confeffion has been a great Means to ^^^ Judgment of the Court to be pronounced up
take away my Life

I expe£t after a few Words now in this folemn
Court to receive from your Lordfhip the Sen-
tence due upon nhe Convidtion, from my own
Mouth, of a Crime for which I cannot in modefty
hope, fo much above my Deferts, the King's moft
Gracious Pardon j yet the Greatnefs of my Of-
fence does not rob me of all Thoughts of Mercy,
whilft I throw my felf abfolutely and entirely at „ _

his Majefty's Feet for it; and 1 humbly beg of Lord, than what I have faid.

your Lordfliip as a Privy- Councellor, that you

on Mr. Knightley upon his Conviction.
CI. of the Cro'un. .Alexander Knightley hold up

thy Hand. [Which he didT^ Thou haft been Indift-
ed and Arraigned for High-Treafon in com paffing
and imagining the Death of the King, and adhe-
ring to the King's Enemies ; what can'ft chou fay
for thy felf, why Judgment fhould not be given
againfi thee to die according to the Law ?

Knightley. I have nothing more to fay, my

a

would reprcfent my unfortunate Cafe to their Ex
cellences the Lords Juftices of England^ as an Ob-
jefl of his Majefty's Favour.

And now, my Lord, I (hall not detain your
Lordfhip and the Court any longer, but my next
Words convi6t and lay me under the juft Sentence
of Death : bo to my Indiftment I beg Leave to

pie id guilty, and throw my felf entirely upon the

King's Mercy, and do defi e my former Plea to

my Inditflment may be withdrawn.
CI. ofthe Crown. Thou haft been Indicted and

Arraigned of High-Treafon, in compaffing and
imagining the Death and Deftrudtion of the King $

how fay'ft thou Alexander Knightley, art thou
guilty of the High-Treafon whereof thou ftand'ft

indifted, or not guilty?

Knightley. Gu;k}, my Lord.

CI. of the Crown. Art thou content to withdraw
thy Plea, Not guilty.

Knightley. Yes, Sir.

CI. ofthe Crown. Do you plead to the Lidi£t-

ment gudty or not guilty?

Knightley. I am guilty.

Mr. Att. Gen. Then my Lord we defire, fince

he relinquifhes his Plea of Not guilty, that you
will record his ConfefJion; and fince he has

Confeft the Indi£tment, we have nothing more to

do but wait the Judgment of the Court.

L.C.J. Holt. We fliall not give Judgment
now.
Mr. Att. Gen. If the Prifoner have any thing to

fay for himfelfyour LordfliipsI fuppofe will hear

him to it.

L. C. y. Holt. But I fay we cannot by the Courfc

of the Court giveJudgment now, for after a Per-

fon is convicted here, whether by Confeffion or

Verdict, he ought to have four Days from the

Time of fuch Confeffion or Verdi6t, to move in

Arreft of Judgment, if there be fo many Diys

of the Term remaining, if not, then the longeft

Time that can be had in the Term is allow'd : In

(Trial 7.^.) Staylef% Cafe it was otherwife pradi-

fed. Judgment was given the fame Day, that was

in the Time of the Popifh Plot, and is a Cafe

not to be imi'-ated, becaufe not juftified by any

Precedent before that Time or fince, but it has

teen always obferv'd to have four Juridical Days

Cl.oftheCrown.Cx'xc^ make Proclamation for Si-

lence. Which was done On both Sides the Court.

Cryer. Oyez: Our Sovereign Lord the King
ftraitly charges and commands all manner of Pcr-
fons to keep filence while Judgment is in givmg,
upon pain of Imprifonment.

L. C. y Holt. Mr. Knightley, You are by your
own Confeffion convided ofHigh-Treafon in de-

figning the Murder of the King and the Subver-
fion of the whole State o( England, in promoting
an Invafion from the French, its moft antient and
inveterate Enemies.

It hath appeared before your Arraignment, not
only by the Evidence that hath been given at

former Trials j but even by the Signs of the

Times and the Manner of fome Mens A6lings,

that there hath been for fome Years laft paft a

Train of Plots and Confpiracies againft this Go-
vernment, and when the various Means which the

Confpirators did projed among themfelves for its

Ruin proved ineffedual, it wsjat laft refolved a-

mong fome of the Confpirators to afl'affinate the

King, as the moft certain Way ofaccomplifhing

their End,
In which Defign you were deeply eog-ged and

was an adive Inftrument in the carrying it on,

being fent to view the Ground on both Sides the

Water, and with others that were fent with you
reported your Opinion, which was the moft

convenient Place to attack the King and his

Guards.
And though you did, the laft Time you were

at the Bar, urge by way of Extenuation ofyour

Crime, that you being engaged in the Intereft

of the late King, and thereby fupported, you

was furprizcd into this barbarous Defign, which

being propofed to you, you thought your felf

obliged in Honour to engage in it-, which is fo

far from an Extenuation, that it is an high Ag-
gravation : For Men of honourable Principles,

tho' moft zealoufly difpofed to the Advancement

of any particular Intereft, yet always deteft the

Ufe of bafe and vile Means. Therefore when

the AfTaffination of the King was propofed, you

had an Opportunity to have retieaced with Ho-

nour} and might have refu fed to be further con-

cerned i
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cerned; but you rather purfucd this wicked En-

terprize wuh great Zeal.

And tho' you are by your Profeffion a Roman

Catholick, and may for that Reafon think that

your Crime is mitigated, becaufe you afted in

the Behalf of a Prince of your own Religion,

which you hoped thereby to introduce: Not-

withftanding all which, your Offence is highly

aggravated in refpeft of the Ingratitude and Fol-

ly with which it is attended. For there is no

Etjglijh Papift that is Mafterofany l^roperty, but

he is inierefted in the Prcfervation of this Go-
vernment, to which the whole Party of them hith

been, and Itill are continually obliged for its Mo-
deration and Juftice -, for niftcauof being expo-

fed to the Severity of thofcLaws to which they

are obnoxious, they have had the fame Indul-

gence in the Enjoyment of iheir Religion, and

the fame Protection, and as n\uch Benefit m the

Diftribution ofthe Common Jufticr of the Realm,

as any oth.r of the King's Subjefts; therefore

none of them could ever expect to mend their

Condition under a French Dominarion. But the

contrary is forefeen by all confidering Mtn; for

the Englijh Papift, as well as ProtelVant, would

have been reduced to a molt diimal State if you
had obtained your End.

Fer it is againft all the Rules of Reafon, and

the Experience of all Ages, to imagine, that the

French King would fpare Englijh Papifts more
than Protellants ; for it is not Zeal to Religion,

or AfFe6tion to the Interefl of the late King, that

hath excited him to invade England^ but it's his

Pride and Ambition to conquer the three King-
doms, and to reduce this to be a Province to

France: Indeed the Pretence of reftoring the late

King, and introducing the Popijh Rehgion may
ferve to delude fome warm and unwary Zealots

to engage in his AfUftance, who do not confidcr,

that ifthey ihould be fuccefsful they would be as

certainly dcftroyed as others, but with more Dif-

advantage to themfelves. For after they fhall

have furvived theLiberty of their Country, have
embrued their own Hands in their Countrymen's
Blood, they will be at the Mercy of their Con-
queror, who can never think it his Intereft to

truft them, but will defpife them for being fuch

villainous Traitors to their own Country. Nay,
rather, thefe Englijhmen, who by their Courage
and Refolution Iball endeavour to defend their

Country, though they {hould be unfortunately

vanquifhed, will meet with a much better Re-
ception, for they will have given Aflurances that

they may be confided in, when the others have
by fuch a wicked Treafon given a Demonftra-
tion to the contrary.

There being then nothing to be faid that can
palliate fuch a Ciime as that of which you are

convidtt'd ; but you having taken a different

Courfe the lafl time you were at the Bar from
whatyou took at firft, you have rcUnqu;fhed your
Plea of Not guilty, and have confefled the In-

didlmentj I wifh out nf Charity to your Perfon

it was as fincere as [\ think it) it was prudent
in you -, for after feveral Convictions of others

that were your Accomplices, }ou could not be a

Stranger to the Evidence upon which they were
gr' unded, y u muft therefore in all Probability

have expe6ted to have undergone the fame Fate.

If your Confeflion be a real EfFe6t of your Re-
pentance, you will reap the AdNantage of it in

the next World, but what Confequence it will

have in this I cannot fay, For the Heart of the King

is in the Hand of the Almighty^ which as the Ri-
vers of PFater, he turneth whithcrfoever he 'will.

Live therefore for the Time to come in expeftati-

onofafpeedy Dcith, and prepare your felf to

appear before anotherJudgment-Scat j to the ma-
king of which important ('reparation I Ihall dif-

mifs you, firfl difcharging the Court of the Duty
nov.' incumbent upon it,m giving that Judgment
which the Law hath appointed. And the Court
doth award,

7'hat you he conveyedfrom hence to Newgate,
the Prifon from whence you came^ and
from thence you are to be drawn upon a
Hurdle to Tyburn j "where you are to be

hanged by the Neck, and while you are

alive to be cut down, your Privy-Members
are to be cut off, and your Bowels to he cut

out of your Body and burnt in your View \

your Head is to be cut off, and your Body
is to he divided into four Parts, and your

Head and your garters are to be difpofed

where his Majejiy Jhall appoint. And
I pray God to have Mercy upon your

Soul.

Knightley. My Lord, I am truly forry for what
I have done, and I humbly thank yourLordfhip,
and the reft of the Judges for your Favour to

me.

fhen the Prifoner was carried hack to NewgatCj
and afterivards was gracioujly pardoned.

ne End of the FOVRTH VOLUME.
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